Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


1. 


&% 


REPORTS 


OF 


CASES    DECIDED 


BT  THB 


ENGLISH  COUETS, 


WITH 


NOTES  AND  REFERENCES  TO  KINDRED  CASES 

AND  AUTHORITIES. 


BT 


NATHANIEL    C.    MOAK, 

Oonnsellor  at  Law. 


VOLUME    XXXL 


CONTAINING 

6  OOMMON  PLEAS  DIVISION,  pp.  866-64S. 

8  EXCHEQUER  DIVISION,  pp.  4-372. 

4  EXCHEQUER  DIVISION,  pp.  1-B14. 

6  EXCHEQUER  DIVISION,  pp.  1-828. 
14  COX'S  CRIMINAL  CASES,  pp.  696-640. 
16  COX»S  CRIMINAL  CASES,  pp.  1-77. 

6,  0)  7,  0  INDIAN  APPEALS. 


-♦•♦- 


■»  <  t      • 


n         *  it  1 


"  ■»  t      *   * 


rf  •    w  t 


ALBANY,    N.  T.  : 

WILLIAM    GOULD    A    SON, 

LAW  PUBLISHERS  AND  BOOKSELLERS. 

1883, 


.  :-■*.  ^ 

A   ' 

St 


Li 


Bntered  according  to  Act  of  Oongress  in  the  year  olghtoen  hundred  and  eighiy-three, 
•  Bt  WILLIAM  GOULD  A  SON, 

in  the  oiflce  of  the  Librarian  of  Congreu,  at  Washington. 


359786 


•  » 


-•  •      ••  • 
*      •  • 


•     * 


•     * 
•  •  • 


• 
•  t 


"^ 


JUDGES. 


LORD  HIGH  CHANCELLOR 

Bight  Hon.  LORD  CAIBNS,'  appointed  1874. 
Bight  Hon.  LOBD  SELBORNE,*    "        1880. 


LORDS  OF  APPEAL  IN  ORDINARY. 

Right  Hon.  Lord  Blackburn,  appointed  1876. 
Right  Hon.  Lord  Gordon,*  "  " 

Right  Hon.  William  Watson,*       "        1880. 


PRIVY  COUNCIL,  JUDICIAL  COMMITTEE. 

(AFPODfTKD  VITDER  84  A  85  YlOT.,  OH.  91 :    USUALLT  BimNQ.) 

Right  Hon.  Sir  James  W.  Colyilb.' 
Right  Hon.  Sir  Barnes  Peacock. 
Right  Hon.  Sir  Montague  £.  Smith.*  * 
Right  Hon.  Sir  Robert  P.  Collier. 
Right  Hon.  Sir  Richard  Couch.'' 


1  Retlzed  wltb  Earl  of  Beaoonsfield's  admlnietntion,  April,  1880:  15  L.  J.,  227. 

2  Appointed  under  Oladstone**  admlnUiratloD,  April,  1880:  16  L.  J.,  227. 
8  IMed  JLaguBl  21, 1879:  16  L.  J.,  115. 

4  Appointed  to  All  vacancy  of  Lord  Oohdov,  April,  1880:  16  L.  J.,  116, 281 

6  1>ied  December  7, 1880 :  15  L.  J.,  506,  602. 

e  Resigned  December  21, 1881 :  16  U  J.,  607,  622 ;  72  L.  T.,  168. 

7  Appointed  January  26, 1881,  in  place  of  Sir  Jamks  W.  Ooltilk:  10  L.  J.,  48, 58. 


IV  NAMES  OF  THE  JUDGEa 


SUPREME  COURT  OF  JUDICATURE. 

COURT  OF  APPEAL. 

JEx  officio  Members, 

The  Right  Hon.  the  Lord  HroH  Chancbi.tx)R  (President). 
The  Right  Hon.  the  Lord  Chibp  Justice  of  Engl&nd. 
Tlie  Right  Hon.  the  Master  of  the  Rolt^. 
The  Right  Hon.  the  Lord  Citibf  Justicr  of  the  Common  Pleas. 
The  Right  Hon.  the  Lord  Chief  Baron  of  the  Exchequer. 

Ordinary  Members. 

Right  Hon.  Sir  William  Milbourne  James,*  appointed  1870. 

Right  Hon.  Sir  Qboroe  Mellish,*  " 

Right  Hon.  Sir  Richard  Baooallat,  "         1875. 

Right  Hon.  Sir  George  Wm.  W.  Bramwell.*  "         1876. 

Rv^ht  Hon.  Sir  William  Baliol  Brett, 

Right  Hon.  Sir  Richard  Paul  Amphlett,* 

Right  Hon.  Sir  Henry  Cotton,*  "         1877. 

Right  Hon.  Sir  Alfred  Henry  Thesioer,*  "  " 

Right  Hon.  Sir  George  Jessel,'  "         1881. 

Right  Hon.  Sir  Nathaniel  Lindley,^  "  " 

Right  Hon.  Sir  John  Holker,*  "         1882. 

Right  Hon.  Sir  Charles  Synge  Christopher  Bowen," 

Right  Hon.  Sir  John  David  Fitzgerald," 


II  It 

€€  I  (f 


((  l( 


1  Died  June  7, 1881:  16  Law  Jour.,  258;  71  Law  Times,  105. 

2  Died  June  16,  1877:  12  Law  Jour.,  872. 

3  Retired  September  1, 1881:  71  L.  T.,  833;  16  L.  J.,  411. 

4  Retired  on  account  of  ill  health,  October,  1877:  63  L.  T.,  417. 

5  Appointed  June,  1877,  In  place  of  Lord  Justice  Mbllisb:  12  Law  Jour.,  886. 

6  Appointed  November,  1877,  in  place  of  Lord  Justice  Ampblett:  12  L.  J.,  631.     Died  Go* 

tober  20, 1880:  16  L.  J.,  607,  608,  618,  627;  60  L.  T.,  410,  433. 

7  t>romoted  to  Court  of  Appeal,  September  10, 1881:  16  L.  J.,  397. 

8  Promoted  from  Court  of  Common  Pleas,  October  29, 1881:  71  Lu  T.,  400.    Sworn  in  No- 

vember 1, 1881:  72  L.  T.,  12. 
0  Died  May  24, 1882  :  17  L.  J.,  276  ;  78  L.  T.,  7L 

10  Appointed  f^om  Queen's  Bench  to  Conrt  of  Appeal,  in  place  of  Sir  Jobh  Holkbr, 

June  1, 1882  :  73  L.  T.,  87  ;  17  L.  J.,  269. 

11  Appointed  June  6, 1882 :  73  L.  T.,  104  ;  18  L.  J.,  318. 


NAMES  OF  THE  JUDOEa 


HIGH  COURT  OF  JUSTICE. 


CHANCERY  DIVISION. 

Rigbt  Hon.  the  Lord  High  Chancellor  (President). 
Right  Hon.  Sir  Gborob  Jssssl,*  Master  of  the  Rolls,  appointed  1878. 

Hon.  Sir  RicBARD  Malins,*  Vice-Chancellor,                        "  1868. 

Hon.  Sir  James  Bacx)n,             "           "                                "  1870. 

Hon.  Sir  Charles  Hall,*        "           "                               "  1873. 

Hon.  Sir  Edward  E.  Kay,*     "            "                                "  1881. 

Hon.  Sir  Edward  Fry,»        Justice  of  the  High  Court,      "  1877. 

Hon.  Sir  Joseph  W.  Chittt,*     "           "           "               "  1881. 

Hon.  Sir  John  Pearson,'            "           "           "               "  1882. 


QUEEN'S  BENCH  DIVISION. 

Right  Hon.  Sir  Alexander  James  Edmund  Cockburn,"  Bart.,  G.C.B., 

Lord  Chief  Justice  of  England,  appointed  1859. 
Right  Hon.  Sir  John  Duke  Coleridge,*  iiord  Chief  Justice  of  England, 

appointed  Dec.  1,  1880. 

Hon.  Sir  John  Mellor,*^  appointed  1861. 

Hon.  Sir  Robert  Lush,"  "         1865. 

Hon.  Sir  William  V.  Field,  "         1875. 

Hon.  Sir  Henry  Manisty,  "         1876. 

Hon.  Sir  Charges  Syngb  Christopher  Bowbn,*'    "         1879. 

Hon.  Sir  Ford  North,"  "        1881. 

Hon.  Sir  John  Holker,i«  <*         1882. 

Hon.  Sir  Charles  Day," 


<i  <i 


1  Promoted  to  Court  of  Appeal,  Sept«iDber  10, 1881:  16  L.  J.,  397. 

2  Retired  March  19, 1881:  16  L.  J.,  137, 146. 

3  Reflgoed  October  18, 1882:  17  L.  J.,  54L 

4  Appointed  March  30, 1881:  16  L.  J.,  147. 

6  Appointed  April  30, 1877,  under  the  act  of  April  24, 1877:  12  Law  Jonr.,  261. 
0  Appointed  September  6, 1881:  71  L.  T.,  321,  328;  16  L.  J.,  397. 

7  Appointed  and  awom  in,  October  24, 1882:  17  L.  J.,  641,  666. 

8  Died  November  20, 1880:  15  L.  J.,  576,  589;  15  Am.  L.  Rev.,  184. 

9  Appointed  to  fill  vacancy  occasioned  by  death  of  Lord  Cookburs. 

10  Reaisnied  June  11, 1879:  14  Law  Jonr.,  865;  67  Law  Times,  127. 

11  Died  December  27, 1881 :  72  L.  T.,  145, 173 ;  16  L.  J.,  624 ;  17  L.  J.,  6. 

12  Appointed  June  11, 1879:  14  Law  Jour.,  366;  67  Law  Times,  127— transferred  to  Court  of 

Appeal,  June  1, 1882. 

13  Appointed  in  place  of  Mr.  Justice  Lindlst,  promoted  to  Court  of  Appeal.     Bwom  in 

NoTembor  1, 1881:  72  L.  T.,  1, 12. 

14  Appointed  January  10, 1882 :  17  L.  J.,  15,  83  ;  72  L.  T.,  181.    Died  May  24, 1882:  17  L.  J., 

275;  73  L.  T.,  71;  73  L.  T.,  87;  17  L.  J.,  289. 

15  Appointed  June  5, 1882:  18  L  J.,  310 ;  73  L.  T.,  9L 


VI  NAMES  OF  THE  JUDGES. 


COMMON  PLEAS  DIVISION. 

Right  Hon.  Lord  Coleridge,  >  Lord  Chief  Justice  of  the  Common  Pleas, 

appointed  1873. 

Hon.  Sir  William  Robert  Grove,  appointed  1871. 

Hon.  George  Denhan,  *'  1872. 

Hon.  Sir  Nathaniel  Lindley,*  *'  1875. 

Hon.  Sir  Henry  Charles  Lofes,  '*  1876. 

Hon.  Sir  J.  C.  Mathew,*  "  1881. 

Hon.  Sir  Henry  Mather  Jackson/        **  " 

Hon.  Sir  Lewis  W.  Cavb,»  "  " 


EXCHEQUER  DIVISION. 

Right  Hon.  Sir  Frrz-RoY  Kelly,*   Lord  Chief  Baron,  appointed  1866. 
Hon.  Sir  Anthony  Cleasby,^  appointed  1868. 

Hon.  Sir  Charles  Edward  Pollock,  "         1878. 

Hon.  Sir  John  Walter  Huddleston,  "        1875. 

Hon.  Sir  Henry  Hawkins,  "         1876. 

Hon.  Sir  James  Fitz- James  Stephen,"  "        1879. 


COURT  OF  APPEAL  IN  BANKRUPTCY. 
The  Ordinary  Jadges  of  the  Court  of  Appeal. 

PROBATE,  MATRIMONIAL,  DIVORCE  AND  ADMIRALTY  DIVISION. 

Right  Hon.  Sir  James  Hannen  (President),  appointed  1872. 
Right  Hon.  Sir  Robert  J.  Philldcore,  "        1876. 

CHIEF  JUDGE  IN  BANKRUPTCY. 
Hon.  Sir  James  Bacon,  Vioe-Chancellor. 

JUDGE  OF  THE  COURT  OF  ARCHES. 
Lord  Penzance,  appointed  1875. 

1  Appointed  to  fill  vacancy  ocoasioned  by  death  of  Lord  Cookbubh. 

2  Promoted  to  Court  of  Appeal,  October  29, 1881:  71  L.  T.,  409. 
8  Appointed  March  1, 1881:  16  Law  Jonn,  lOS. 

4  Appointed  March  1, 1881:  16  L.  J.,  103.    Died  March  12, 1881:  16  L.  J.,  113. 

5  Appointed  March  26, 1881,  to  fill  vacancy  occasioned  by  death  of  Mr.  Justice  Jaoxbov: 

16  Law  Journal,  123. 

6  Died  September  18, 1880:  16  Law  Jour.,  459;  69  Law  Times,  869,  367. 

7  Resigned  January,  1879:  14  Law  Jour.,  16;  66  Law  Times,  191. 

8  Appointed  January,  1879,  In  place  of  Br.ron  Clbasbt:  14  L.  Jour.,  34;  66  Law  Times,  191. 


TABLE  OF  CASES 


REPORTED    IN   THIS   VOLUME. 


PAGK. 

A. 

AcatoB  vs.  Bums, 264 

Adams  ads.  Lord  Rivers, 801 

Aheam  vs.  Bellman, 4o2 

Alderson  vs.  Maddison, 701 

Alina,  The 652 

Alliance  Bank  of  Simla  vs.  Carey,  85 
Amersham  Barial  Board  ads.  Crow- 

hurst, 814 

Angell  vs.  Baddelev, 143 

Arbnthnot  ads.  Duke  of  Norfolk,.  21 
Arkroyd    ads.    Tanbridge    Wells 

Local  Board, 651 

Ashdown  vs.  Ingamells, 694 

Ashenden  vs.  London  and  Brighton 

RailwayCo 644 

Att'v-General.  etc.,  vs.  Constable,...  441 
Att'y-General  vs.  Lamploogh,. . . .  235 
Attomej-General  vs.  London  and 

North  Western,  etc., 604 

Attorney-General  vs.  Metropolitan, 

etc., 651 

Attorney-General  vs.  Moore, 259 

B. 

Baddeley  ads.  Angell, 143 

Baker  vs.  Mayor  of  Portsmoath, 

113,  200 

Bank  of  India  vs.  WUson 175 

Barber  ads.  Swan, 606 

Barker  ads.  Lowrey, 622 

Barnes  vs.  Chipp, 212 

Bamett  ads.  Weir 132 

Barwick  ads.  Hinchcliffe, 628 

Bath  Colliery  Co.  ads.  Bissick,. ...  210 

Bellman  ads.  Aheam, 452 

Benfieldside  Local  Board  vs.  Con- 
sett  Iron  Co 148 


PAGl. 

Berdan  vs.  Greenwood, 247 

Best  ads.  Mayor  of  Penryn, 273 

Betts  vs.   Great  Eastern  Railway 

Co., 212 

Beynon  vs.  Godden, 247 

Birmingham  Canal  Co.  ads.  War- 
wick Canal  Co., 525 

Bissicks  vs.  Bath  Colliery  Co.,.. . .  210 

Black  vs.  Homersham, 827 

Body  vs.  Jeffery 174 

Boldero  vs.  London  and  Westmin- 
ster, etc Q66 

Bouch  vs.  Sevenoaks  Railway  Co.,  418 

Box  vs.  Jubb 870 

Brett  vs.  Clowser 8 

Brighton,  Mayor  of,  vs.  Guardians 

of  Brighton, 2 

Brighton  Aquarium    ads.   Girdle- 
stone, 181,  895 

Brighton  Railway  Co.  vs.  St.  Giles, 

Camberwell, 486 

Brown  vs.  The  Alina, 652 

Budd  vs.  Marshall, 62 

Bnrmah  Trading,  etc.,  vs.  Mirza 

Mahomed,  etc. , 762 

Bums  ads.  Acatos, 264 

o. 

Capital,  etc. ,  vs.  Henty, 82 

Carey  ads.  Alliance  Bank  of  Simla,    85 

Carr  ads.  Manchester,  etc., 74 

Chipp  ads.  Bames, 212 

Clark  ads.    Singer  Manufacturing 

Co., 557 

Clarke  ads.  Neale, 498 

Clowser  ads.  Brett, 8 

Cole  vs.  Firth, 611 

Colley  vs.  London  and  North  West- 
ern Railway  Co., 691 


VUl 


INDEX  TO  NOTES. 


FAGE. 

Consett  Iron  Co.  ads.  Benfieldside 

Local  Board, 148 

Constable  ads.  Att'y-Qeneral,  etc.,  441 
Cook  ads.  Jakeman, 832 

**      ads.  Young 175 

Cooper  vs.  Ix>ndon  and   Brighton 

Railway  Co 884 

Coppock  ads.  Midgley, 520 

Cotton  ads.  Potter 612 

Crowhurst   vs.  Amersham  Burial 

Board, 314 


D. 

Darlington,    Corporation  of,   ads. 

Lax 548 

Davey  vs.  Shannan 375 

Davtes  vs.  McVeagh 493 

Defries  ads.  Myers 537,  636 

Ditcliam  vs.  Worrall 23 

Dutton,  matter  of , 348 

K 

Eade  vs.  Jacobs, 274 

East  ads.  Webb, 538,  586 

Fairclough  vs.  Marshall 337 

Finch  vs.  Oreat  Western  Railway 

Co 665 

Firth  ads.  Cole 511 

Fletcher  vs.  Hudson, 701 

Forbes  vs.  Lee  Conservancy,  etc.,  408 
Freeland  ads.  Postlethwaite 426 

a. 

Girdlestone   vs.    Brighton    Aqna- 

rium. 181.395 

Qoddard  ads.  Regina, 747 

Oodden  ads.  Beynon 247 

Godfrey  ads.  Woodgate, 853,  540 

Goodman  ads.  Mayor  of  Saltash,..  38 
Grant  ads.  Household  Fire  Ins.  Co.,  466 
Great  Eastern   Railway  Co.   ads. 

Betts 212 

Great  Western  Railway  Co.  ads. 

Finch 665 

Great   Western  Railway  Co.  ads. 

Patficheider. ', 195 

Greaves  vs.  Keene, [/,..  367 

Greenwood  ads.  Berdan, 247 

Gregson  vs.  Potter 436 

Guardians  of  Brighton  ads.  Mayor 

of  Brighton, 2 

Guerin  ads.  Hancock, .*  *  .*  314 


PAGK. 

H. 

Hancock  vs.  Guerin 314 

Harper  vs.  Scriuigeour, 1 

Harris  vs  Moblis, 252 

Harris  ads.  Regina 759 

Hartnett  vs.  Vise, 716 

Hednesford  Gas  Co.  ads.  Turner, .  188 
Heiron  ads.  Metropolitan  Bank, . . .  717 
Henty  ads.   Capital  and  Counties 

Bank 82 

Hinchcliffe  vs.  Barwick 628 

Hiort  vs.  London  and  North  West- 
em  Railway  Co 441 

Holdsworth  aids.  Whitehead 821 

Homersham  ads.  Black 827 

Hopley  ads  Rook, 230 

Hough  ads.  Jones 592 

'*      vs.  Manzanos, 392 

Household  Fire  Ins.  Co.  vs.  Grant,  466 

Hudson  ads.  Fletcher 701 

Hunter  vs.  Young 493 

Hyde  vs.  Warden, 160 

I. 

Imperial  Ottoman  Bank  ads.  Mlra- 

bita 200 

Ingamells  ads.  Ashdown, 694 

J. 

Jack  ads  Leigh, 679 

Jacobs  ads.  Eade, 274 

Jakeman  vs.  Cook, 882 

Jeffery  ads.  Body, 174 

Jodoo  Lai  MuUick  ads.  Kali  Kis- 

chen,  etc. , 783 

Jones  vs.  Hough 592 

J  ubb  ads.  Box, 370 


K. 

Kali  Kischen  Tagore  vs.  Jodoo  Lai 
Mullick, 783 

Keene  ads.  Greaves, 367 

Koory  Behari  Pattuk  ads.  Raroe- 
shur  Perahad.  etc 771 

Knowles  vs.  McAdam, 181 


L. 


Lamplongh  ads.  Att'y-Genend 235 

Latimer  ads.  Leyman, 124,  295 

Lax  vs.  Corporation  of  Darlington,  543 
Lee  Conservancy  Board  ads.  Forbes,  403 
Leigh  vs.  Jack, 679 


TABLE  OF  CASES. 


IX 


PAGE. 

Iieonard  ads.  Lewis, 621 

Lewis  vs.  Leonard, 621 

••      ads.  Thomas 822 

Lejman  vs.  Latimer, 124,  295 

London  and  Brigbton  Railway  Co. 

ads.  Ashenden, 644 

Ijoudon  and  Brighton  Railway  Ck>. 

ads.  Cooi>©r. 384 

Iioudon  and  North  Western,  etc., 

ads.  Attorney -General 664 

London  and  North  Western,   etc., 

ads.  Woodward, 176 

liondon  and  North  Western,  etc, 

ads.  Hiort 441 

London  and  South  Western,  etc., 

vs.  Wentworth, 575 

London  and  Westminster,  etc.,  ads. 

Boldero 666 

Lord  Rivers  vs.  Adams, 801 

Lowrey  vs.  Barker, 622 

M. 

Maddison  ads.  Alderson, 701 

Mai  ton  Board  of  Health  vs.  Mai  ton 

Manure  Co 512 

Manchester,  etc.,  vs.  Carr, 74 

Manstield  ads.  Regiua 736 

Marsden  vs.  Saville  Street  Co.,. ..  225 

Marshall  ads.  Budd 62 

ads.  Fairclough, 337 

Mayor  of  Penryn  vs.  Best 273 

Mayor  of  Portsmouth  ads.  Baker,  '118 

Mc Adam  ads.  Knowles, 131 

McGrath  ads.  Regina 725 

McVeagli  ads.  Da  vies 498 

Metropolitan,  etc.,  ads.  Attorney- 
General, 651 

Metropolitan  Bank  vs.  Heiron,. . . .  717 

Midgley  vs.  Coppock 520 

Mirablta     vs.    Imperial    Ottoman 

Bank, 200 

Mirza  Mahomed  Ally  Sherazee  ads. 

Burmah,  etc 762 

Mitcalfe  ads.  Sullivan, 38 

Miicham  Gas  Light  Co.  ads.  Wells,  312 

Mobbs  ads.  Harris, 252 

Moore  ads.  Attorney-General,  ....  259 

Musaoorie  Bank  vs.  Ray  nor 811 

Myers  vs.  Defries, 537,  636 


N. 

Kattras  ads.  Regina, 757 

Neale  vs.  Clarke, 498 

Norfolk.  Duke  of.  vs.  Arbuthnot, . .  21 
North  Eastern  Railway  Co.  ads. 

Swainson, 277 

B 


FAOK. 

O. 

O'Brien  ads.  Regina 756 

O'Connor  ads.  Regina, 742 

Osman  ads.  Regina, 789 


P. 

Pallikelagatha  Marcar  vs.  Sigg,. ..  789 
Patsclieider  vs.  Great  Western  Rail- 
way Co 195 

Petrie  ads.  Webster. 412 

Postlethwaite  vs.  Freeland, 426 

Potter  vs.  Cotton, 612 

Potter  ads.  Gregson, 426 

Portsmouth,  Mayor  of,  ads.  Baker,  113 
Purmanundass,   etc.,   vs.  Venaye- 
krao,  etc 821 


R. 

Rameshnr  Pershad,  etc.,  vs.  Eoonj 

Behari,  etc 771 

Raynor  ads.  Mussoorie  Bank, 811 

Read  ads.  Riley, 392 

Regiua  vs.  Goddard 747 

vs.  Harris 759 

*'       vs.  Mansfield 736 

•'       vs.  McGrath, 725 

"       vs.  Nattrass, 757 

vs.  O'Brien 756 

vs.  O'Connor, 742 

vs.  Osman 739 

vs.  Speed, 750 

"       vs.  Taylor 749 

vs.  Tonkinson 730 

Rlloy  vs.  Read, 392 

Rook  vs.  Hopley, 230 


s. 


Saltash,  Mayor  of,  vs.  Goodman,. ..  88 

Sampson  ads.  Stevens, 571 

Saville  Street  Co.  ads.  Marsden,. .  225 

Scrimgeour  ads.  Harper, 1 

Sedgwick  vs.  Aheam, 452 

Sevenoaks  Rail  way  Company  ads. 

Bouch 418 

Shannon  ads.  Davey, 875 

Sigg  ads.  Pallikelagatha, 789 

Simla,  Alliaiice  Bank  of,  vs.  Carey,  35 
Singer  Manufacturing  Company  vs. 

Clark 557 

Speed  ads.  Regina, 750 


TABLE  OF  CASEa 


Stevens  vs.  Sampson ^57^' 

St.  Giles,  Camberwell,  ads'  BnVhtoi 

Railway ^         ^^ 

Sullivan  vs.  Mitcalfe 33 

Swainaon  vs.  North  Eastern  Rv."  ci!  277 

Swan  vs.  Barber qqq 

Swansea  Bank  vs.  Thomas,! . . . . . .  889 

T. 

Taylor  ads.  Regina, 749 

Terraz,  Matter  of, ....!!  356 

Thomas  vs.  I^ewis, ...,]  332 

**       ads.  Swansea, * .  339 

Tonkinson  ads.  Regina, 730 

Tunbrldge  Wells  Local  Board  vs.* 

Arkroyd ggi 

Turner  vs.  Hednesford  Gas  Co.,.. .  188 


w. 


PAGE, 


Wallani  ads.  Wilson, . . 

Warden  ads.  Hyde, .         

Warwick  Canal  Co.  viBii^ii^l 

ham  Canal  Co., *^ 

Webb  vs.  East, Irofl 

Webster  vs.  Petrie,. ^®' 

Weir  vs.  Barnett '1  qo 

Wells  vs.  Mitcham  Gas  Li^ht  cS^' 
Wentworth  ads.  London  and  Soiuh 

Western  Bank ""um 

Whitehead  vs.  Hoidsworth 

Wilson  ads.  Bank  of  India,:." ! !  *  * ' 
Wilson  vs.  Wallani, ... 
Woodgate  vs.  Godfrey..  ..*.'.'.'  350 
Woodward  vs.  London  and  North 

Western,  etc., 

Worrall  ads.  Ditcham, '//.['/,', 


613 
160 

535 
586 
413 
285 
S13 

575 
821 
175 
612 
540 

177 
23 


V. 

Venayekrao,  etc.,  ads.  Purmanun- 
dass,  etc. 


831 


T. 


Young  vs.  Cook, 


vfae^iaHTtnett. i:;..::  m'Youn|i:d^.'SS^u;;::::;:: 115 


498 


s 

* 

A 

S  ^E" 

•  • 

DETERMINKD   BT  THB 

COMMON   PLEAS  DIYI-gJON 


OF  THB  •-'-• 


J    .  -      • 


HIGH    COURT    OF   JUSTICE,      '/:♦■. 


AND   BT  THB 


COURT  OF  APPEAL 

ON  APPEAL  FRO^  THB  COMMON  PLEAS  DIVISION. 
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[5  Common  Pleas  Division,  866.] 
May  3,  1880. 

*HaRPER  V.    SCRIMOEOITR.  [366 

Debtors  Act,  1869  (82  db  88  VicL  c.  Q^y-Order  of  Commitment— Means  of  JudgmerU 

Debtor — Wife's  separate  Estaie, 

The  defendant  was  committed  to  prison  for  six  weeks  for  default  in  payment  of 
an  instalment  of  £10  pursuant  to  an  order  under  the  Debtors  Act,  1869,  upon  an 
affidavit  by  the  plaintiff  that  the  defendant  was  residing  in  a  large  well  furnished 
house,  keeping  horses,  carriages,  a  groom,  and  other  servants,  and  living  in  the  style 
of  a  country  gentleman  of  means ;  that  he  bad  been  seen  on  several  occasions  at  dif- 
ferent towns  and  places  with  his  horse  and  carriage,  and  always  appeared  to  have 
money  at  his  command ;  and  that  the  plaintiff  was  informed  and  believed  that  he 
had  ample  means  to  pay  the  debt  and  costs  in  the  action : 

Held,  that  the  order  of  commitment  must  be  affirmed,  although  the  defendant  swore 
that  all  the  furniture,  horses,  carriages,  and  effects  at  the  house  above-mentioned  be- 
longed to  his  wife  and  were  bought  and  maintained  by  her  separate  money  and 
estate ;  that  the  groom  and  other  servants  were  the  servants  of  his  wife  and  main- 
tained at  her  sole  expense ;  that  he  had  no  horse  or  carriage  or  any  other  property 
of  his  own,  nor  had  ne  money  at  his  command  that  would  enable  him  to  attend  court 
to  answer  the  application,  and  his  wife  declined  to  supply  him  with  any ;  and  that 
he  was  unable  to  pay  the  debt  and  costs  in  the  action. 

31  Eng.  Rep.  1 
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/••       • 

368]    *The  MAYOEr,,^&o.,  OF  Brighton,  v.  The  Guab- 

DiANS/oP  THE  Poor  of  Brighton. 

Limitations,  StqhiUi 'df—Tenaticy  at  WiU—Z  A  4  Wm.  4,  c.  21,  8.  1—Sl  <fc  38 
*•.  Viet.  c.  67. 


* 


In  thejreUr"\^0,  an  act  (18  Vict.  c.  v)  was  passed  to  enable  commissioners  (ap- 
pointed o^*»§*Oeo.  4,  c.  cxxix,)  for  managing  the  affairs  of  Brighton  to  purchase  the 


property 

transferred  to  the  corporation.  Down  to  the  year  1863  the  guardians  of  the  poor  of 
Brighton  had  had  the  use  of  offices  in  the  Town  Hall.  On  the  7t.h  of  March  in  that 
year  they  removed  (by  arrangement  with  the  commissioners)  to  buildings  which 
formed  part  of  the  Pavilion  estate,  in  the  adaptation  of  which  to  their  purposes  they 
expended  a  considerable  sum  of  money ;  and  they  continued  in  the  exclusive  occu- 
369]  pation  of  their  new  offices,  ♦without  payment  of  rent  or  any  acknowledg- 
ment of  title  in  the  commissioners  or  tlie  corporation,  down  to  the  19th  of  Novem- 
ber, 1879,  wht»n  an  action  was  brought  by  the  latter* to  recover  |>ossessio^  : 

Held,  that,  inasmuch  as  the  guardians  had  had  the  exclusive  possession  of  the 
offices  for  more  than  twelve  years  (assuming  their  relation  to  the  corporation  to  have 
been  that  of  tenants  at  will),  the  claim  of  the  corporation  was  barred  by  the  Statute 
of  Limitations,  notwithstanding  the  prohibition  against  letting  or  selling  without  the 
consent  of  the  vestry,  contained  in  the  local  act. 

Special  case.  The  plaintiflFs  claimed  to  recover  posses- 
sion of  premises  being  part  of  the  Pavilion  property  in 
Church  Street,  Brighton,  now  occupied  by  the  defendants  as 
offices,  and  for  mesne  profits. 

By  an  act  of  6  Geo.  4,  c.  cxxix,  passed  in  1825,  commission- 
ers were  appointed  to  manage  and  control  the  affairs  of  the 
town  and  parish  of  Brighton,  and  powers  given  for  continu- 
ing the  body  by  election. 

By  the  same  act,  powers  were  given  for  the  inhabitants  in 
vestry  to  elect  directors  and  guardians  of  the  poor  for  the 
parish  at  Easter  in  each  year. 

By  s.  139  of  the  act,  the  commissioners  were  empowered 
to  erect  a  Town  Hall,  with  such  offices  attached  thereto  as 
they  sliould  deem  proper,  for  the  purpose  of  holding  their 
meetings  in  and  for  the  convenience  of  the  officers  appointed 
by  them,  and  for  holding  public  meetings,  and  such  other 
purposes  as  the  commissioners  should  think  proper.  The 
act  directs  when  the  meetings  of  the  directors  and  guardians 
shall  be  held,  but  appoints  no  place  for  such  meetings.  Be- 
fore the  Town  Hall  was  finished,  the  directors  and  guardians 
met  at  the  Sea  House  Hotel,  where  the  commissioners  also 
met :  but,  after  the  Town  Hall  was  completed,  the  directors 
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and  guardians  met  and  bad  the  nse  of  offices  in  different 
portions  of  the  Town  Hall  appropriated  for  that  purpose  : 
and  this  so  continued  until  the  year  1853. 
•  By  an  act  of  13  Vict.  c.  v,  passed  in  1860,  the  commission- 
ers were  empowered  to  purchase,  and  did  acquire  by  purchase 
in  1850,  the  Pavilion  estate  and  grounds  at  Brighton. 

By  s.  18  of  that  act  a  power  was  granted  to  the  commis- 
sioners, subject  to  certain  restrictions,  of  leasing  land  and 
houses  to  be  purchased  by  them  and  not  required  for  pur- 
poses of  the  act. 

By  8.  19,  "notwithstanding  anything  hereinbefore  con- 
tained, it  *shall  be  lawful  for  the  said  Brighton  town  [370 
commissioners  to  sell  and  dispose  of  the  ground,  buildings, 
premises  or  property  purchased  or  acquired  under  or  by 
virtue  of  this  act,  or  any  part  or  parts  thereof,  either  to- 
gether or  in  parcels,  by  public  auction,  with  power  to  buy 
in  the  same  at  any  auction,  and  re-sell  the  same  at  any 
subsequent  auction,  to  such  person  or  persons  as  shall  be 
willing  to  purchase  the  same,  and  subject  to  such  special  or 
other  conditions  as  to  title  or  otherwise  as  shall  be  thought 
fit,  and  to  convey  and  assure  the  property  so  sold  accord- 
ingly; and  that  all  and  every  the  provisions  in  the  said 
Brighton  Town  Act  contained  (other  than  the  provisions 
therein  contained  for  offering  premises  to  the  owners  of  land 
adjoining  before  sale  thereof  as  therein  mentioned,  and 
which  shall  not  extend  to  this  present  act)  with  reference  to 
the  sale  and  disposal  of  property  held  thereunder,  shall,  so 
far  as  the  same  may  be  necessary  or  expedient  for  carrying 
the  provisions  of  this  act  into  effect  and  be  applicable  hereto, 
apply  and  extend  to  this  act  and  the  purposes  hereof,  in  the 
same  manner  in  all  respects  as  if  such  provisions  were 
herein  repeated  and  made  expressly  applicable  hereto  : 
Provided,  nevertheless,  that  no  such  sale  as  hereinbefore 
authorized  shall  be  made  or  take  place  without  the  con- 
sent of  the  inhabitants  of  the  parish  of  Brighton  in  vestry 
assembled  first  had  and  obtained  thereto." 

In  1854  the  town  of  Brighton  was  incorporated ;  and  by 
Btat.  18  Vict.  c.  vi,  passed  in  1865,  the  powers  of  the  said 
commissioners,  and  their  property,  were  transferred  to  the 
corporation. 

From  1841  to  the  19th  of  May,  1852,  frequent  communi- 
cations passed  between  the  commissioners  and  the  said  di- 
rectors and  guardians  respecting  increased  accommodation 
for  the  latter  at  the  Town  Hall. 

In  1852  it  was  proposed  that  the  offices  of  the  guardians 
should  be  removed  irom  the  Town  Hall  to  a  portion  of  the 
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Pavilion  estate,  and  after  several  conferences  between  com- 
mittees appointed  by  the  commissioners  and  guardians  re- 
spectively, the  commissioners,  on  May  5,  1852,  passed  a 
resolution  that  the  directors  and  guardians  be  permitted  to 
use  as  offices  and  board-rooms  a  portion  of  the  Pavilion 
estate  fronting  to  Church  Street, — the  guardians  making 
such  arrangement  in  tlie  rooms  as  they  might  find  requisite, 
so  that  no  alteration  be  made  in  the  external  arrangement 
3711  or  *form  of  the  external  buildings;  and  that  the 
offices  of  the  directors  and  guardians  be  removed  from  the 
Town  Hall  to  the  Pavilion  accordingly. 

The  guardians  accepted  the  offer  of  the  commissioners, 
and  removed  their  offices  to  the  said  portion  of  the  Pavilion 
estate;  they  made  alterations  therein  to  render  it  suitable 
for  their  use  as  offices ;  and,  from  the  7th  of  March,  1853, 
till  the  present  time,  the  guardians  have  used  the  premises 
as  their  offices.  On  the  16th  of  March,  1853,  at  a  general 
meeting  of  the  commissioners,  the  clerk  reported  that  the 
offices  of  the  directors  and  guardians  had  been  removed 
from  the  Town  Hall  to  the  new  parochial  offices  in  Church 
Street,  part  of  the  Pavilion  estate. 

On  the  19th  of  March  and  on  the  8th  of  September,  1863, 
the  plaintiffs  wrote,  by  their  town  clerk,  to  the  clerk  to  the 
guardians  letters,  asking  for  an  acknowledgment  in  writing 
that  the  directors  and  guardians  held  the  premises  frona  the 
corporation  on  sufferance. 

No  answer  appears  to  have  been  made  to  such  letters ;  but 
the  plaintiffs  received  from  the  defendants  a  letter  in  answer 
to  a  subsequent  application  made  on  the  29th  of  March, 
1865,  to  the  effect  that,  the  directors  and  guardians  having 
accepted  the  offer  of  the  commissioners  on  the  understand- 
ing that  the  premises  should  be  set  apart  for  the  permanent 
use  of  the  board,  and,  secondly,  that  the  poor  law  board 
having  been  induced  to  sanction  the  outlay  for  the  conver- 
sion of  the  premises  into  offices  for  parochial  purposes  on 
that  understanding,  the  directors  and  guardians  declined 
under  such  circumstances  to  give  an  acknowledgment  in 
writing  that  they  held  the  premises  from  the  corporation  on 
sufferance. 

The  plaintiffs  did  not  then  press  further  for  the  acknowl- 
edgment requested  in  their  letter. 

In  the  year  1871,  by  virtue  of  an  order  of  the  local  gov- 
ernment board  the  designation  of  the  directors  and  guardi- 
ans became  as  follows,— "The  Guardians  of  the  Poor  of  the 
Parish  of  Brighton  ;"  and  they  have  since  been  known  by 
that  designation. 
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Until  1878,  the  property  of  the  plaintiffs  was  not  assessed 
to  the  poor-rate  :  but  in  1878  the  overseers  of  the  poor  of  the 
parish  assessed  the  Pavilirtn,  Town  Hall,  and  other  prop- 
erty of  tlie  *plaintiffs,  and  charged  tlie  same  with  [372 
the  new  poor-rate  made  on  the  28th  of  March,  1878.  The 
plaintiffs  by  their  town  clerk  thereupon  wrote  and  sent  to 
the  defendants  a  letter  asking  them  to  pay  a  fixed  rent  for 
the  parochial  offices,  and  also  contribute  to  the  borough  gen- 
eral district  and  Pavilion  rates  in  respect  of  the  work- 
house and  other  parochial  property  within  the  borough. 

The  guardians  replied  offering  to  contribute  to  the  rates, 
but  declining  to  pay  rent  in  respect  of  the  parochial  offices. 

On  the  19th  of  September,  1878,  the  plaintiffs  served  a 
notice  on  the  defendants  to  quit  the  premises  so  occupied 
by  them,  being  part  of  the  Pavilion  estate,  and  demanded 
possession  of  the  same  to  be  delivered  up  to  them  by  the 
defendants.  The  defendants  have  refused  to  quit  or  de- 
liver up  possession  to  the  plaintiffs. 

No  vestry  meeting  of  the  inhabitants  of  Brighton  has  been 
held  upon  the  subject  of  any  of  the  matters  stated  in  this  case 
under  the  Pavilion  Act. 

The  question  for  the  opinion  of  the  court  is,  whether,  upon 
the  facts  above  stated,  the  plaintiffs  are  entitled  to  recover 
possession  of  the  premises  from  the  defendants. 

April  29.  Finlay^  for  the  plaintiffs :  The  defendants  are 
not  entitled  to  retain  possession  of  the  premises  in  question. 
The  statute  13  Vict.  c.  v,  s.  19,  expressly  prohibited  the 
commissioners  from  parting  with  them  ;  and  the  corporation 
of  Brighton  could  not  do  what  the  commissioners  were  not 
allowed  to  do.  The  occupation  of  the  guardians  was  not 
that  of  tenants  at  all ;  it  was  a  mere  permissive  occupation, 
an  occupation  as  licensees.  To  say  that  the  arrangement 
between  the  guardians  and  the  corporation  was  in  the  nature 
of  a  gift  from  the  corporation,  who  had  no  power  to  alienate, 
would  be  absurd. 

J.  Brown^  Q.C.,  for  the  defendants  :  It  is  not  contended 
that  the  defendants  acquired  the  premises  by  gift  from  the 
corporation :  it  may  be  conceded  that  the  corporation  had 
no  right  to  alienate  by  gift  or  otherwise  property  vested  in 
them  for  public  purposes.  But,  the  plaintiffs  having  been 
out  of  possession  for  twelve  years,  and  the  defendants  in 
actualpossession  all  that  time,  the  Statutes  of  Limitation, 
3  &  4  Wm.  4,  c.  27,  s.  7,  and  37  &  38  Vict.  c.  67,  are  a  bar 
to  the  plaintiffs'  claim.  The  legal  effect  of  what  passed  be- 
tween *the  commissioners  and  the  guardians  in  1852,     [373 
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was,  to  create  a  tenancy  at  will ;  and  the  statute  began  to 
run  from  the  expiration  of  the  first  year  of  such  tenancy: 
Doe  d.  Bennett  v.  Turner  (*) ;  Day  v.  Day  (') ;  Magdalen 
Hospital  Governors  v.  Knotts  {*), 

Finlay^  in  reply :  There  was  no  tenancy  of  any  kind  cre- 
ated here.  In  Bertie  v.  Beaumont  i^\  it  was  held  that  a  ser- 
vant put  into  the  occupation  of  a  cottage,  with  less  wages 
on  that  account,  did  not  become  a  tenant  even  at  will.  And 
see  Earl  of  Abergavenny  v.  Brace  (*).  The  special  act  upon 
which  the  question  arises  was  posterior  in  point  of  date  to 
the  Statute  of  Limitations.  An  intention  to  evade  the  pro- 
visions of  that  act  is  not  to  be  imputed  to  the  defendants. 

[Lopes,  J. ,  referred  to  Doe  d.  Hull  v.  Wood  (*),  cited  in 
Shelf ord  on  Real  Property,  8th  ed.,  p.  167.] 

Cur.  adv,  milt. 

May  6.  The  judgment  of  the  Court  (Denman  and  Lopes, 
J  J.,)  was  delivered  by 

Lopes,  J. :  This  is  a  special  case  stated  in  an  action  of 
ejectment  brought  by  the  plaintiflPs,  to  recover  from  the  de- 
fendants possession  of  certain  offices  occupied  by  them  in 
Church  Street,  in  the  parish  of  Brighton.  The  defence  re- 
lied on  is  the  Statute  of  Limitations  ;  the  plaintiflPs  contend- 
ing that  in  the  circumstances  stated  the  statutory  period  of 
twelve  years  has  not  run,  the  defendants  that  it  has. 

Down  to  1853  the  defendants  had  the  use  of  offices  in  the 
Town  Hall,  when  they  removed  their  offices  to  buildings 
forming  part  of  the  Pavilion  estate,  which  had  then  become 
vested  in  the  commissioners,  appointed  under  an  act  of  1825, 
pursuant  to  an  act  of  1850  empowering  them  to  purchase 
that  estate,  and  spent  large  sums  of  money  to  render  them 
lit  for  their  use.  The  property  of  the  commissioners  was 
transferred  to  the  plain tiflfs  in  1855,  by  statute,  upon  the 
incorporation  of  Brighton. 

374]  *From  the  7th  of  March,  1853,  nntil  the  bringing 
of  this  action  (November,  1879),  the  defendants  have  had 
the  exclusive  use  of  these  offices,  and  have  paid  no  rent  and 
given  no  acknowledgment  in  writing  of  plaintiflfs'  title.  In 
March,  1863,  the  plaintiflfs  wrote  to  the  defendants  asking 
for  an  acknowledgment  in  writing  that  they  (the  defendants) 
held  the  offices  from  the  plaintiffs  on  sufferance ;  but  the 
defendants  refused  to  give  such  acknowledgment.  The 
plaintiffs  did  not  further  press  the  matter;   and   nothing 

(»)  7  M.  &  W.,  226.  <*)  16  East,  33. 

(«)  Law  Rep.,  3  P.  C,  761.  (*)  Law  Rep.,  1  Ex.,  146. 

(»)  8  Ch.  D..  709 ;  26  Eng.  R.,  601 ;  4        (*)  14  M.  ds  W.,  682. 
App.  Gas.,  324. 
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move  was  heard  fiom  the  plaintiffs  until  1878,  when  the 
plaintiffs  were  for  the  first  time  assessed  to  the  poor-rate. 
The  plaintiffs  then  demanded  a  fair  sum  by  way  of  rent  for 
the  offices,  which  the  defendants  declined  to  pay.  Eventu- 
ally, on  the  19th  of  November,  1879,  the  writ  in  this  action 
was  issued,  to  recover  possession  of  the  offices ;  and  this 
case  was  stated  for  the  opinion  of  the  court. 

In  these  circumstances,  we  consider  the  plaintiffs  have 
l>een  out  of  possession  for  more  than  twelve  years,  and  that 
they  are  barred  by  the  Statute  of  Limitations. 

It  was  contended  that  the  defendants  were  mere  licensees, 
and  had  no  possession  of  the  premises ;  the  possession  re- 
maining in  the  plaintiffs.  We  cannot  accede  to  that  conten- 
tion, and  think  that  it  is  disproved  by  the  facts.  It  is 
admitted  that  the  defendants  bad  the  exclusive  use  of  the 
offices,  and  that  they  never  paid  any  rent,  nor  gave  any  ac- 
knowledgment in  writing.  How  can  it  be  said  in  these  cir- 
cumstances that  the  possession  remained  in  the  plaintiffs, 
w^e  are  at  a  loss  to  understand.  In  1863,  fearing  no  doubt 
the  consequences  which  have  since  happened,  the  plaintiffs 
asked  for  an  acknowledgment :  it  was  refused :  still  they 
took  no  steps  to  defeat  the  operation  of  the  statute  until 
1879. 

It  was  also  argued  that  s.  19  of  13  Vict.  c.  v,  set  out  in 
the  case,  prevented  the  Statute  of  Limitations  applying.  It 
was  said  that  the  plaintiffs  could  not  sell  without  the  con- 
sent of  the  vestr}',  and  therefore  could  not  lose  that  which 
they  could  not  alienate  without  the  consent  of  the  vestry. 
The  case  of  The  Earl  of  Abergavenny  v.  Brace  (*)  was  cited. 
That  case  is  distinguishable  from  this  in  every  respect. 
There  are  found  words  in  the  *private  act  apt  to  ex-  [375 
elude  the  Statute  of  Limitations  in  existence  when  the  act 
was  passed :  here  there  are  no  words  apt  to  exclude  or  ca- 
pable of  excluding  the  operation  of  the  act  now  in  force. 
There,  the  estates  were  made  in  the  first  instance  inalienable 
absolutely:  here,  an  express  power  is  given  to  sell  with  the 
consent  of  the  vestry.  There  are  no  words  in  the  19th  section 
which  can  control  the  effect  of  the  Statute  of  Limitations, 
or  can  have  any  reference  to  the  loss  of  an  estate  by  a  want 
of  possession  for  a  length  of  time. 

Assuming  that  a  tenancy  at  will  existed  at  any  time  be- 
tween the  plaintiffs  or  the  commissioners  and  the  defend- 
ants, more  than  twelve  years  have  elapsed  during  which  no 
rent  has  been  paid  and  no  acknowledgment  in  writing  has 
been  given.     Therefore  s.  7  of  3  &  4  Wm.  4,  c.  27,  would 

(»)  Law  Rep.,  7  Ex.,  145. 
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apply,  and  the  plaintiffs  might  have  entered  more   than 
twelve  years  ago,  if  at  all. 

We  think  that  the  defendants,  having  been  in  possession 
ever  since  1853  without  payment  of  rent  or  acknowledgment 
in  writing,  are  entitled  to  judgment. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiffs :  Tilleard^  Oodden  &  Holme^  for 
James  A.  Freeman,  Brighton. 
Solicitor  for  defendants  :  Somers  ClarTce^  Brighton. 


[6  Common  Pleas  Division,  876.] 
April  10,  1880. 

376]   *Brett  and  Another  v.  Clowser  &  Berridge. 

B^hi  of  Way — Oetural  Wordit  deacripiive  of  an  Ba/tement — Sale  by  Auction — Mi^ep- 
reaentation  by  Auctioneer  {unautftarized  but  not  toil/al)  aa  to  the  Exigence  of  a  Right 
of  Way  over  a^oining  Land, 

By  indentare  of  lease  of  the  2Sd  of  September,  1878,  one  Berridge  demised  to 
Brett  a  public  house  at  Hampstead,  "  tc^ether  with  all  ways,  waters,  watercourses, 
drains,  cellars,  vaults,  paths,  passages,  lights,  easements,  proiits,  privileges,  commod- 
ities, advantages,  and  appurtenances  whatsoever  to  the  said  premises  belonging  or 
in  anywise  appertaining."  At  the  rear  of  the  premises  was  a  path  across  the  garden 
to  a  doorway  in  the  boundary  wall  which  opened  on  to  a  private  road  (the  property 
of  Berridge)  leading  to  Hampstead  Heath. 

On  the  1st  of  October,  1878,  Berridge  (pursuant  to  an  agreement  of  November, 
1867,)  granted  to  the  defendant  Clowser  a  lease  for  ninety-nine  years  of  land  which 
comprised  the  private  road  leading  from  the  back  of  the  public  house  to  Hamp* 
stead  Heath ;  and  on  the  9th  of  October  in  that  year  Clowser  built  up  the  doorway 
in  the  boundary  wall.  This  way  had,  by  special  agreement  between  himself  and 
his  lessor  Clowser,  for  several  years  been  used  by  one  Haughton,  a  former  tenant 
of  the  public  house,  whose  tenancy  had  been  determined  in  June,  1878: 

Held,  that  the  way  in  question  not  being  a  way  of  necessity  did  not  pass  to  Brett 
by  the  general  words  in  the  lease  of  September,  1878 ;  and  that  the  defendant 
Clowser  was  not  estopped  from  denying  the  existence  of  the  alleged  right  of  way 
by  having  allowed  Haughton  to  use  it  whilst  he  was  the  occupier  of  the  public 
house. 

In  August,  1 878,  the  defendant  Berridge  offered  for  sale  by  public  auction  a  lease 
of  tiie  public  house  before  mentioned.  By  the  conditions  of  sale  it  was  provided 
that  "  the  lease  to  be  granted  shall  contain  the  covenants,  clauses,  and  provisions, 
and  be  in  the  form  or  to  the  effect  set  furth  in  the  draft  lease  which  will  be  pro- 
duced on  the  sale  and  may  be  seen  at  the  office  of  the  auctioneers  for  seven  days 
previous  to  the  day  of  sale,"  and  that  "  the  property  is  presumed  to  be  correctly 
described ;  but,  as  the  premises  may  be  viewed  and  the  draft  lease  inspected  at  the 
office  of  the  auctioneers,  the  purchaser  shall  be  deemed  to  have  bought  with  full 
knowledge  of  the  contents  thereof;  and  no  error,  misdescription,  or  omission  in  the 
particulars  shall  annul  the  sale,  and  no  compensation  shall  be  required  for  any  such 
error,  misdescription,  or  omission."  There  was  no  reference  either  in  the  condi- 
tions of  sale  or  in  the  draft  lease  to  the  existence  of  any  right  of  way  from  the 
garden  of  the  public  house  to  Hampstead  Heath ;  but,  nt  the  time  of  the  sale,  the  auc- 
tioneer bona  fide,  but  without  any  authority  from  Berridge,  and  acting  entirely  upon 
an  inference  drawn  by  himself  from  the  appearance  of  the  premises,  and  believing 
that  there  was  a  right  of  way  through  the  same  and  over  the  private  road  and  so  to 


Vol  v.]  COMMON  PLEAS  DIVISION. 


Brett  V.  Cloweer.  1880 


Hamp^tcad  Heath,  stated  publicly  that  there  was  such  a  way,  and  spoke  of  it  as 
enhancing  the  value  of  the  premises : 

Held,  that  the  evidence  of  what  passed  at  the  time  of  the  sale  was  admissible 
♦as  n£fainst  the  vendor ;  but  that  no  action  could  after  the  completion  of  the  [377 
purchase  be  maintained  asrainst  him  to  recover  compeusutiou  for  this  inuoceut  mis- 
re])redeDtatioD  b}*  the  auctioneer. 

Action  against  the  defendant  Clowser  claiming  damages 
for  trespass  to  Ids  premises  the  Hare  and  Hounds,  Hanip- 
stead,  and  for  obstruction  of  a  right  of  way  belonging  to 
the  premises,  and  also  an  injunction;  and  against  the  de- 
fendant Berridge  claiming  damages  for  breacli  of  covenant 
for  quiet  enjoyment,  and  misrepresentation  as  to  the  exist- 
ence of  a  right  of  way.  Tiie  facts  proved  at  the  trial,  and 
the  nature  of  the  arguments,  are  fully  referred  to  in  the 
judgment. 

The  case  was  argued  before  Denman,  J.,  on  further  con- 
sideration on  the  6th  and  13rh  of  March  last,  by  Day,  Q.C., 
and  Finlay^  for  the  plaintiflfs,  by  Cohen^  Q.C.,  'dwA  T revel- 
yariy  for  the  defendant  Clowser,  and  by  Webster^  Q.C.,  and 
Gould^  for  the  defendant  Berridge. 

The  following  authorities  were  referred  to  by  the  several 
counsel :  Morris  v.  Edgington  ('),  Watts  v.  Kelson  (•),  Kay 
V.  Oxleyi^)^  Langley  v.  Haviviond  {^\  Barlow  v.  IiJiodes{% 
Pearson  v.  Spencer  f).  Plant  v.  James  ('),  Hart  v.  Swalue  (*), 
Reese  River  Silver  Mining  Company  v.  Smith  ('),  Slim  v. 
Crouchei'  ("),  Rawlins  v.  Webber  (")  Powell  v.  Edmunds  ("), 
Higginson  v.  Clowes  ^\  Barwick  v.  English  and  Irish 
Joint  Stock  Bank{^%  Jenkinson  v.  Pepys  ("),  Jones  v.  Ed- 
ney{!%  Cornfoot  v.  Eowke{"\  Udell  y ,' Atherton  {''),  Swift 
V.  Jewsbury  ("),  Rawlins  v.  Wickham  ("),  Hart  v.  Swaine{*)^ 
Eaglesfield  v.  Marquis  of  Londonderry  ("),  Addison  on 
Contracts,  48,  49;  Dart's  Vendors,  5th  ed.,  110,  111;  Wil- 
liams on  Real  Property,  316,  317. 

Cur,  adv.  vulL 

*April  10.  Dekman,  J.,  delivered  judgment.  This  [378 
was  an  action  originally  brought  by  the  plaintiffs  against 
Clowser  only  ;  but  in  the  course  of  the  proceedings  Berridge 

0)  3  Taunt,  24.  (")  1  De  G.,  F.  S,  J.,  804. 

n  Law  Rep.,  6  Ch..  166.  ('")  12  East,  6. 

(»)  Law  Rep.,  10  Q.  B.,  860;  18  Eng.         (»»)  16  Ves.,  521. 
R.,  296.  {^*)  Law  Rep.,  2  Ex.,  269. 

(<)  Law  Rep.,  8  Ex.,  161.  0»)  6  Ves.,  880. 

(»)  1  C.  &  M.,  439,  448.  (")  8  Camp.,  285. 

(•)  1  B.  A  S.,  671.  (")  6  M.  <fe  W.,  858. 

D  6  B.  A  Ad,  791.  ('*)  7  H.  A  N.,  170 ;  80  L.  J.  (Ex.),  887. 

(•)  7  Ch.  D.,  42  ;  28  Eng.  R.,  890.  ('»)  Law  Rep.,  9  Q.  B.,  801 ;  8  Eng.  R., 

(»)  Law  Rep..  4  H.  L.,  64.  854. 
n  1  De  G.,  F.  «t  J.,  618.  («»)  8  De  G.  A  J.,  804. 

(«)  4  Ch.  D.,  698 ;  21  Eng.  R.,  647. 

31  Eno.  Rep.  2 
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was  added  as  a  defendant.  The  claim  against  Clowser  was, 
lirst,  for  a  trespass  not  now  in  dispute  (£40  having  been 
paid  in  and  admitted  to  be  suflBcient  damages  so  far  as  the 
trespass  was  concerned),  and,  secondly,  for  the  obstruction 
of  a  right  of  way  claimed  by  the  plaintiffs  over  premises  of 
the  defendant  Clowser.  The  claim  against  Berridge  was  an 
alternative  one,  in  case  the  claim  of  a  way  against  Clowser 
should  not  be  established.  It  complained  first;  of  a  breach 
of  covenant  for  quiet  enjoyment  in  a  lease  from  Berridge  to 
Brett,  and,  secondly,  claimed  damages  in  respect  of  a  state- 
ment of  the  auctioneer,  who  sold  the  lease  of  the  premises 
to  Brett,  that  there  w^as  a  right  of  w^ay  from  the  premises  over 
Clowser's  land  to  Hampstead  Heath,  upon  the  mith  of  which 
statement  it  was  alleged  that  the  plaintiff  had  bought  the 
lease  at  a  higher  rate  than  he  otherwise  would  have  done, 
and  so  sustained  damage.  The  plaintiff  Pether  was  tenant 
in  possession  under  Brett. 

The  case  came  on  for  trial  before  me  and  a  special  jury  : 
but  after  certain  facts  had  been  proved  and  admitted,  it  was 
agreed  that  the  jury  should  be  discharged,  and  that  I  should 
decide  as  between  Clowser  and  the  plaintiff  whether  there 
was  a  right  of  way  as  alleged  ;  and,  if  I  siiould  decide  that 
there  was  no  such  right,  then  I  was  to  determine  whether 
Berridge  was  liable.  A  counter-claim  pleaded  was  by  con- 
sent struck  out. 

I  adjourned  the  case  for  further  consideration,  and  it  was 
afterwards  argued  before  me ;  it  being  agreed  between  all 
the  parties  that  I  should  decide  all  questions  of  law  and  fact 
npon  the  evidence  given,  and  that  neither  party  should  be 
at  liberty  to  give  any  further  evidence. 

The  facts  proved  were  as  follows :  The  defendant  Berridge 
was  owner  in  fee  of  property  at  Hampstead.  A  portion  of 
this  property  consisted  of  a  public  house  called  the  Hare 
and  Hounds  and  its  gardens  and  stables.  The  Hare  and 
Hounds  abutted  on  the  west  upon  the  highway  from  Hen- 
don  to  London.  It  was  in  1867  bounded  on  the  north  and 
east  by  some  land  in  the  occupation  of  a  Mrs.  Bowman  and 
379]  by  other  portions  of  Berridge's  land.  *A  portion  of 
the  premises  was  up  to  1867  used  as  a  tea-garden  ;  and  this 
portion  abutted  upon  another  garden  in  the  occupation  of 
Irs.  Bowman.  At  that  time  there  was  no  access  from  the 
Hendon  and  London  road  to  the  land  of  the  defendant  Ber- 
ridge to  the  east  of  Mrs.  Bowman's  land.  In  the  year  1867 
one  Haughton  was  tenant  to  Berridge  of  the  Hare  and 
Hounds,  including  tiie  tea-garden  up  to  Mrs.  Bowman's 
land,  under  a  lease  of  the  11th  of  August,  1857,  for  twenty- 
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one  years  from  the  29th  of  September  following,  with  a 
power  of  reentry  for  breach  of  covenants.  The  defendant 
Clowser  in  1867  lield  the  land  adjoining  Mrs.  Bowman's  land 
on  the  east,  and  adjoining  the  premises  of  the  Hare  and 
Hounds  to  the  north  and  east.  Clowser  held  under  an 
agreement  with  Berridge  (dated  the  29th  of  November,  1867) 
for  a  lease  of  ninety-nine  years,  in  which  agreement  it  was 
provided  that  he  was  to  make  a  path  over  tliat  portion  of  the 
land  belonging  to  the  Hare  and  Hounds,  then  tea-gardens, 
and  adjoining  Mrs.  Bowman's  land,  to  give  access  to  the 
Hendon  road  from  buildings  to  be  erected  by  him  on  the 
land  to  the  east  of  such  portion.  No  lease  was  granted  to 
Clowser  until  the  1st  of  October,  1878,  which  was  after  that 
upon  which  the  plaintiff  relied.  The  plan  referred  to  in  the 
agreement  of  November,  1867,  showed  that  the  contem- 
plated lease  from  Berridge  to  Clowser  was  of  land  to  be  built 
on  by  Clowser,  and  which  was  to  have  an  access  to  the  Hen- 
don road  over  the  tea-gardens  belonging  to  the  Hare  and 
Hounds,  by  a  path  which  Clowser  was  to  keep  up.  Clow- 
ser, in  order  to  obtain  this  access,  entered  into  an  arrange- 
ment with  Haughton,  the  then  tenant  of  the  Hare  and 
Hounds  (which  was  reduced  to  writing  and  acted  upon, 
though  not  signed),  that  part  of  the  tea-gardens  of  the  Hare 
and  Hounds  should  be  taken  from  Haugh ton's  holding  and 
used  as  a  way  from  the  Hendon  road  to  a  private  road  in 
front  of  the  cottages  to  be  built  on  Clowser  s  land,  and  so 
on  to  the  heath ;  and  that,  in  exchange  for  the  portion  of 
tea-gardens  so  to  be  given  up  by  Haughton,  a  plot  of  ground 
at  the  back  of  the  Hare  and  Hounds  should  be  added  to  the 
back  garden  of  the  Hare  and  Hounds,  and  that  a  doorway 
should  be  made  by  Clowser  in  the  wall  surrounding  such 
plot  (which  was  done) ;  and  that  Haughton  should  have 
access  to  the  heath  by  such  doorway  and  along  dowser's 
private  road. 

*A11  the  above  arrangements  between  Clowser  and  [380 
Haughton,  including  the  right  of  way  in  question,  were  by 
the  agreement  between  those  parties  limited  to  the  term  of 
the  lease  under  which  Haughton  held  the  Hare  and  Hounds, 
which  lease  was  for  twenty-one  years  from  September  the 
29th,  1867,  but  which  in  fact  expired  by  forfeiture  and  eject- 
ment in  June,  1878.  A  sum  of  £20  was  paid  by  Clowser  to 
Haughton  in  respect  of  the  exchange,  and  Clowser  built  a 
wall  round  the  piece  of  ground  added  to  the  Hare  and 
Hounds'  back  premises,  and  made  the  doorway  for  blocking 
up  which  this  action  was  brought. 

The  way  in  dispute  was  used  by  the  occupants  and  cus- 
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tom^rs  of  the  Hare  and  Hounds  when  tliey  required  it,  from 
1867  down  to  the  ejectment  in  June,  1878,  and  the  door  was 
there  at  the  time  of  the  lease  to  the  plaintiflf  on  the  23d  of 
September,  1878. 

Judgment  in  ejectment  and  possession  having  been  given 
to  Berridge  in  June,  1878,  he  proceeded  to  put  the  premises 
up  to  auction  ;  and  on  the  21st  of  August,  1878,  the  plaintiflE 
Brett  became  the  purchaser.  On  the  23d  of  September, 
1878,  the  lease  under  which  he  claimed  the  right  of  way  was 
executed.  That  lease  was  for  sixty  years  from  the  29th  of 
September,  1878,  in  consideration  of  a  premium  of  £630  and 
a  rent  of  £60  per  annum.  The  description  of  the  premises 
conveyed  was  as  follows  :  "All  that  public  house  known 
by  the  name  of  the  Hare  and  Hounds,  on  the  east  side  of 
the  high  road,  &c..  Together  with  the  garden  adjoining  and 
thereto  belonging,  the  ground-plot  of  which  premises  is  with 
the  dimensions  and  abuttals  thereof  described  and  delin- 
eated in  the  .margin.  Together  with  all  ways^  waters,  water- 
courses, drains,  cellars,  vaults,  paths^  passages^  lights, 
easements^  profits,  privileges,  commodities,  advantages,  and 
appurtenances  whatsoever  to  the  said  premises  belonging  or 
in  anywise  appertaining."  The  lease  also  contained  the 
usual  covenant  for  quiet  enjoyment.  The  plan  upon  this 
lease  showed  the  configuration  of  the  land  conveyed,  with 
the  measurements  and  the  abuttals.  There  was  no  opening 
on  the  plan  showing  the  place  of  the  doorway  from  the  back 
garden.  The  roadway  over  the  former  tea-gardens  was  out- 
side of  the  northern  boundary  of  the  land  leased,  and  was 
marked  "Private  roadway  to  Wild  wood  Grove,"  and  was 
not  included  in  the  land  demised.  Wild  wood  Grove  was  the 
381]  name  *of  a  row  of  houses  built  by  Clowser  between 
1867  and  1878  on  the  land  agreed  to  be  demised  to  him  by 
Berridge  in  1867,  and  actually  demised  on  the  1st  of  Octo- 
ber,. 1878.  The  plan  on  the  plaiutiflfs'  lease  did  include  the 
portion  added  to  the  back  garden  of  the  Hare  and  Hounds 
in  pursuance  of  the  arrangement  between  Clowser  and 
Haughton  in  1867. 

On  the  Ist  of  October,  1878,  Berridge  granted  a  lease  to 
Clowser,  as  from  June,  1867,  of,  amongst  other  things,  the 
land  upon  which  a  roadway  had  been  formed  partly  on  the 
ground  taken  from  the  tea-gardens  of  the  Hare  and  Hounds, 
and  not  including  that  portion  of  land  occupied  by  Haugh- 
ton as  garden  at  the  back  of  the  Hare  and  Hounds.  The 
plan  upon  dowser's  lease  of  the  1st  of  October,  1878,  con- 
tained no  indication  of  the  opening  from  the  plaintiffs'  gar- 
den into  the  way  leading  to  Hendon  road  towards  the  west 
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and  to  Hampstead  Heath  towards  the  east ;  nor  was  there 
any  reservation  of  such  right  in  the  lease,  wliich  conveyed 
the  whole  soil  of  the  road  along  its  whole  length  from  Hamp- 
stead Heath  to  the  Hendon  road  to  Clowser. 

The  plaintiff  contended,  as  against  Clowser,  who  had 
blocked  up  the  way  opposite  the  doorway  above  described, 
that,  upon  the  state  of  things  which  existed,  he  was  enti- 
tled to  a  right  of  way  from  his  back  garden  through  the 
doorway  erected  in  1868  into  the  road  conveyed  to  Clowser 
by  the  lease  of  the  1st  of  October,  1878,  and  so  on  to 
Hampstead  Heath.  The  defendant  Clowser  denied  that 
there  was  any  right  of  way  after  the  expiration  of  the  lease 
to  Haughton. 

The  plaintiff's  counsel  contended  that,  inasmuch  as  Clow- 
ser had  throughout  acted  upon  the  terms  of  the  exchange 
of  1867,  and  enjoyed  the  way  into  the  Hendon  road  over  the 
tea-gardens  of  the  Hare  and  Hounds,  and  inasmuch  as  by 
Berridge's  lease  to  Clowser  in  accordance  with  the  original 
arrangement,  that  very  piece  of  land  was  leased  to  Clowser 
on  the  1st  of  October,  1878,  he  was  estopped  from  denying 
the  plaintiff's  right  of  way,  which  formed  part  of  the  origi- 
nal consideration  for  the  exchange,  and  therefore  that  Clow- 
ser had  no  right  to  obstruct  it.  But  it  appears,  from  a 
perusal  of  all  tiie  documents  and  plans  whicn  were  put  in 
evidence,  that  the  whole  arrangements  as  between  Haugh- 
ton and  Clowser,  including  the  right  of  way,  were  to  hold 
good  only  during  *the  intended  term  of  the  lease  of  [382 
August,  1867.  That  lease  expired  by  forfeiture  and  eject- 
ment in  June,  1878;.  and,  even  if  there  had  been  no  for- 
feiture, it  would  have  expired  by  lapse  of  time  on  the  29th 
of  September,  1878.  The  trespass  complained  of  was  not 
committed  by  Clowser  until  the  9th  of  October,  1878 ;  so 
that,  unless  there  was  a  fresh  grant  of  the  right  of  way  by 
Berridge  to  Brett  in  the  lease  of  the  23d  of  September,  1878, 
it  is  impossible  to  say  that  Clowser  would  be  liable  for  ob- 
structing a  way  which  he  was  bound  to  leave  open  over  the 
land  leased  to  him  on  the  1st  of  October,  1878,  by  Berridge. 
The  question,  then,  must  turn  upon  whether  the  lease  of  the 
23d  of  September  contained  any  such  words  as  to  create 
anew  such  a  right  of  way. 

It  was  contended  for  the  plaintiff  that  it  did,  because  the 
way  was  an  obvious  one,  passing  through  a  made  doorway 
and  over  a  defined  path,  and  being  in  actual  use  at  the  time 
at  which  the  lease  of  the  23d  of  September,  1878,  was  made  ; 
and  a  dictum  of  Bramwell,  B.,  in  the  case  of  Langley  v. 
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Havimondi^)  was  strongly  relied  on.     That,  however,  was  a 
case   in   which    the  words  of  the  deed   in  question   were 
these, — "Together  with  all  ways  therewith"  (i.e.,  with  the 
premises)    "now    used,    occupied,    and    enjoyed." — words 
which  render  the  dictum  wholly  inapplicable  to  the  present 
case.     The  words  of  the  lease  to  the  plaintiff  relied  upon  as 
conveying  tlie  right  of  way  in  question   were  the  words 
"ways,  paths,   passages,  easements,    commodities,   advan- 
tages, and  appurtenances  to  the  said  premises  belonging  or 
in  anywise  appertaining."     It  was  contended  that  the  way 
in  question   passed   under  these  general   words:    and  the 
judgment  of  Lord  Justice  Mellish  in  Watts  v.  Kelson  (")  was 
cited  in  support  of  that  contention.     Lord  Justice  Afellish 
there  says :  "  We  may  also  observe  that  in  Langley  v.  HaTn- 
mondi^)  Baron  Bramwell  expressed  an  opinion,  in  which  we 
concur,  that,  even  in  the  case  of  a  right  of  way,  if  there  was 
a  formed  road  made  over  the  alleged  servient  tenement  to 
and  for  the  apparent  use  of  the  dominant  tenement,  a  right 
of  way  over  such  road  might  pass  by  a  conveyance  of  the 
dominant  tenement  with    the   ordinary  general  words y 
383]    ^<^y  v«  Oxleyi^)  was  also  *relied   upon,  in   which 
Lush,  J.,  speaks  approvingly  of  the  view  taken  by  Bram- 
well, B.,  in  Langley  v.   IIa?nmond  {*).      But,  in  all  these 
cases,  the  "general  words"  found  in  the  conveyance  which 
were  relied  upon  were  words  descriptive  of  the  easements  in 
question,  as,  "with  the  premises  now  occupied  or  enjoyed," 
and  are  therefore  no  autliorities  for  the  plaintiff  in  tiie  pres- 
ent case,    which    falls  within   the  doctrine   laid   down   in 
Worth ington  v.    Gimson  {^),   Pearson  v.   Spencer  {\   and 
Wlieeldon  v.  Bitrrowes  ('),  that,  except  in  the  case  of  a  way 
of  necessity,  in  the  absence  of  any  reservation,  no  right  to 
use  waj's  wliich  have  been  used  and  enjoyed  in  fact  passes 
to  a  grantee  of  the  land,  unless  there  be  soniething  in  the 
conveyance  to  show  an  intention  to  create  the  right  to  use 
the  way  de  novo.     In  the  present  case  I  can  see  nothing  of 
the  kind.     The  words  used  do  not  describe  all  ways  actu- 
ally used  at  the  time  of  the  convej'ance  or  previously;  they 
are  no  more  descriptive  of  any  particular  existing  ways  than 
were  the  general  words  held  to  be  ineffectual  to  create  a 
ri^ht  of  way  or  other  easement  in  the  case  of  Worth  ington 
w  Oimson[^\     It  is  true  that  in  that  case  the  words  *'ease- 
nients  and  appurtenances  thereto  belonging"  were  the  only 

(»>   I^w  Kejv.  S  Ex..  ftt  \\  171.  (*^  Law  Rep..  S  Ex..  171. 

(•)   I-»w  K,.p.,  6  Oh.  A^K.  Ht  p.  174.  (*)  a  K.  it  K.,  rUS ;  i9  L.  J.  (aB.).  116. 

(»)    L«w  Rt»p.,  10  Q.  u,^  J560;     18  Eng.  i*)  I  R  *  S.,  571. 
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words  used :  but  I  do  not  think  that  the  mere  use  of  the 
words  "ways«,  paths,  and  passages,"  in  addition  to  the 
mere  general  words  ''easements  and  appurtenances,"  will 
justify  me  in  holding  that  the  conveyance  to  Brett  shows 
sncli  a  clear  intention  to  convey  the  way  in  question  as  to 
amount  to  a  grant  of  the  right  of  way  which  existed,  as  be- 
tioeen  Cloioser  and  Haughton^  hy  special  agTeement  only^ 
down  to  a  period  wliich  had  elapsed  at  the  time  of  the  con- 
ve3'ance  from  Berridge  to  Brett ;  nor  do  I  think  that  Ber- 
ridge  could  at  that  time  have  had  power  to  create  such  a 
right  as  against  Clowser,  there  being  no  provision  made  for 
it  in  the  agreement  for  a  lease  in  1867,  upon  the  faith  of 
which  Clowser  was  building  upon  the  land  ultimately  de- 
mised to  him  in  1878.  So  far  as  the  plan  upon  the  deed  is 
concerned,  it  does  not  support  such  a  contention,  though  it 
may  be  that  it  contains  no  clear  proof  to  the  contrary,  being 
a  mere  block  plan  of  the  premises  intended  to  be  conveyed. 
Moreover  the  user  after  Haughton's  tenancy  came  to  an 
*end  would  not  in  my  opinion  be  enough  to  establish  [384 
the  claim,  even  if  the  words  ''now  used  and  occupied  there- 
with" had  been  contained  in  the  deed  ;  for,  there  is  no  evi- 
dence that  after  Hanghton  was  elected,  any  user  of  the  way 
at  all  took  place.  The  user,  such  as  it  was,  was  throughout 
one  in  accordance  with  the  arrangement  between  Haughton 
and  Clowser, — a  user  for  a  limited  period  which  had  ex- 
pired before  the  plaintiff  became  the  purchaser  of  the 
premises.  I  feel  bound,  therefore,  to  hold  that  no  right 
of  way  over  dowser's  land  passed  to  the  plain tiflf  Brett 
by  the  deed  of  the  28d  of  September,  1878,  and  that  Clow- 
ser is  entitled  to  my  judgment,  with  costs  as  against  the 
plaintiffs. 

This  brings  me  to  consider  the  other  branch  of  the  action, 
which  is  in  fact  a  separate  action  against  Berridge. 

It  appeared  that,  upon  the  land  being  delivered  to  the 
defendant  Berridge  upon  the  judgment  in  ejectment  in  June, 
1878,  he  proceeded  to  put  the  premises  up  to  sale.  The 
auctioneer  employed  was  one  M'Laren.  rarticulars  and 
conditions  of  sale  were  prepared,  which  were  indorsed 
"  Particulars  and  conditions  of  sale  of  the  lease,  with  imme- 
diate possession,  of  the  Hare  and  Hounds  wine  and  spirit 
establishment,  situate  on  the  main  road  to  Hendon,  and 
being  in  close  proximity  to  the  Bull  and  Bush  and  Jack 
Straw's  Castle."  The  particulars  merely  stated  the  number 
of  rooms,  the  existence  of  stables  and  garden,  and  that  the 
premises  were  admirably  arranged  for  carrying  on  a  large 
and  increased  trade,  being  a  most  healthful  resort,  and  in 
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close  proximity  to  the  Bull  and  Bush  and  Jack  Straw's 
Castle.  The  only  paragraphs  of  the  conditions  of  sale  neces- 
sary to  be  mentioned  were  the  4th,  which  provided  that  the 
lease  to  be  granted  '*  shall  contain  the  convenants,  clauses, 
and  provisions,  and  be  in  the  form  or  to  the  effect  set  forth 
in  the  draft  lease  which  will  be  produced  on  the  sale,  and 
may  be  seen  at  the  office  of  the  auctioneers  for  seven  days 

f)reviou8  to  the  day  of  sale,"  and  the  last,  which  was  as  fol- 
ows :  '*  The  property  is  presumed  to  be  correctly  described  : 
but,  as  the  premises  may  be  viewed  and  the  draft  lease  in- 
spected at  the  office  of  the  auctioneers,  the  purchaser  shall 
be  deemed  to  have  bought  with  full  knowledge  of  the  con- 
tents thereof ;  and  no  error,  misdescription,  or  omission  in 
385]  th©  particulars  shall  annul  *the  sale,  and  no  compen- 
sation shall  be  required  for  any  such  error,  misdescription, 
or  omission." 

The  property  was  put  up  to  auction  on  the  2l8t  of  August, 
1878.  At  the  sale,  the  auctioneer  bona  fide,  but  without  any 
authority  from  Berridge,  and  acting  entirely  upon  an  infer- 
ence drawn  by  himself  from  the  appearance  of  the  premises, 
and  his  own  user  and  observation  of  the  doorway  in  ques- 
tion in  Haugh ton's  time,  and  believing  that  there  was  a  right 
of  way  through  the  door  in  question  and  ovfer  the  land 
marked  as  ''Private  road  to  Wildwood  Grove,"  and  so  to 
Hampstead  Heath,  stated  at  the  auction  that  there  was  such 
a  way,  and  spoke  of  it  as  enhancing  the  value  of  the  prem- 
ises, which  he  said  it  in  fact  would  do.  This  evidence  was 
objected  to  at  the  trial ;  and  the  first  question  is  whether  it 
was  admissible  or  not. 

The  counsel  for  Berridge  relied  upon  Powell  v.  Ed- 
munds (*)  in  support  of  his  objection.  Tliat,  however,  was 
a  case  in  which  the  evidence  sought  to  be  admitted  was  evi- 
dence of  a  warranty  by  the  auctioneer  that  the  timber  con- 
tained in  one  of  the  lots  for  sale  amounted  to  a  certain 
weight :  and  the  evidence  was  rejected,  on  the  ground  only 
that  the  warranty  would  alter  the  agreement,  which  it  un- 
doubtedly would  have  done.  In  the  present  case,  the  action 
being  based  upon  a  representation  said  to  be  collateral  to 
the  contract  disclosed  upon  the  conditions  of  sale,  it  was 
contended  that  the  evidence  was  admissible ;  and  the  pas- 
sage from  Lord  Ellenborough's  judgment  in  Powell  v.  Ed- 
mtmds  {')  v/*dQ  relied  upon,  in  which  he  says, — ''The  only 
question  which  could  be  made  is,  whether  if  by  a  collateral 
representation  a  party  be  induced  to  enter  into  a  written 
agreement  different  from  such  representation,  he  may  not 

(<)  12  East,  6. 
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have  an  action  on  the  case  for  the  fraud  practiced  to  lay 
asleep  his  prudence."  Of  course,  if  the  evidence  in  ques- 
tion was  inadmissible,  the  plaintiffs'  case  as  against  Berridge 
is  at  an  end ;  for,  it  is  founded  entirely  upon  this  evidence. 
I  think,  however,  it  w.as  admissible. 

There  is  no  reference  at  all  in  the  conditions  of  sale  or  in 
the  draft  lease  referred  to  therein  which  would  give  any  in- 
formation to  the  purchaser,  from  which  he  could  tell  whether 
a  right  of  way  existed  from  the  back  garden  of  the  Hare  and 
Hound%  to  *Hampstead  Heath  or  not.  The  plan  [386 
^ve  no  information  on  the  point.  I  think,  therefore,  that, 
in  an  action  founded  upon  an  allegation  that  the  plaintiff 
was  damnified  by  being  induced  to  make  a  bad  bargain  by 
a  misrepresentation  of  the  auctioneer  as  to  the  existence  of 
such  a  way,  the  evidence  was  admissible  whether  it  did  or 
did  not  suffice  to  make  out  a  case  against  Berridge.  Then 
the  question  is,  whether,  such  a  statement  having  been  inac- 
curately and  bona  fide  made  by  the  auctioneer  without  any 
authority  from  Berridge,  and  the  plaintiff  having  been 
thereby  induced  to  give  a  larger  price  for  the  premises  than 
he  would  otherwise  have  given,  an  action  can  be  maintained 
against  Berridge  for  campensation.  It  was  contended  that 
it  would,  in  very  able  arguments  by  Mr.  Day  and  Mr.  Pin- 
lay,  for  the  plaintiffs,  on  the  principle  enunciated  in  several 
cases,  that  a  man  hasno  right  to  retain  the  benefit  of  a  con- 
tract obtained  by  even  the  innocent  misrepresentation  of 
himself  or  his  agent,  whereby  the  other  party  was  induced 
to  enter  into  a  contract  which  he  would  not  have  entered 
into  if  the  representation  had  not  been  made. 

As  a  general  principle,  there  can  be  no  doubt  that  this 
doctrine  has  been  strongly  asserted  and  acted  upon  by  very 
high  legal  authority  ;  and,  for  myself,  I  may  say  that  if  I 
found  no  authority  closely  applicable  to  the  present  case,  I 
do  not  see  why  such  an  action  might  not  be  supported  as 
the  present  upon  the  facts  proved.  The  auctioneer  is  a  per- 
son naving  authority  to  sell  for  the  best  price  he  can  get. 
He  is  a  person  who  would  be  not  unreasonably  assumed  by 
a  bidder  to  have  authority  to  state  whether  a  doorway  at 
the  back  of  the  premises  was  to  be  considered  as  indicating 
nothing  or  something  of  considerable  value,  that  is,  whether 
the  passage  through  it  led  into  a  way  over  which  there  was 
a  right  of  passage  or  not  over  the  adjoining  land.  The  bid- 
der would  be  materially  infiuenced  by  the  auctioneer's 
statements,  unless  he  happened  to  know  that  they  were  in 
law  a  ma^tter  of  no  importance,  and  that,  if  he  does  not  take 
the  precaution  to  have  the  right  of  way  secured  to  him  by 
31  ExG.  Rep,  3 
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the  deed,  he  will  have  no  remedy.  But  1  am  not  at  liberty 
to  consider  tlie  question  as  if  it  were  one  upon  which  there 
is  no  authority. 

The  general  doctrine  laid  down  by  the  courts  of  equity  is 
387]  that  *stated  in  Mr.  Dart's  law  relating  to  Vendors 
and  Purchasers,  3d  edit.,  p.  503,  that  '*with  some  few  spe- 
cial exceptions  "  (which  do  not  here  apply)  "a  purchaser, 
after  the  conveyance  is  executed  by  all  necessary  parties, 
has  no  remedy  at  law  or  in  equity  in  respect  of  any  defects 
either  in.  the  title  to  or  in  the  quantity  or  quality 'of  the 
estate."  It  is  also  laid  down  in  Lord  St.  Leonards'  Vendors 
and  Purchasers,  in  p.  197  of  the  13th  edition,  that  "a  bill 
cannot  be  filed  for  compensation,  e.g.,  where  the  rental  of 
the  estate  was  represented  higher  than  its  actual  amount," 
after  the  completion  of  the  contract.  The  case  of  Bos  v. 
Hels7iam{\  in  which  compensation  was  allowed  after  the 
completion  of  the  conveyance,  was  so  decided  entirely  on  the 
ground  that  the  conditions  of  sale  provided  for  compensa- 
tion (which  was  held  to  include  compensation  for  a  mistake 
discovered  after  conveyance)  in  that  particular  case:  but 
the  general  doctrine  was  not  impugned.  The  conditions  of 
sale,  which  in  that  case  were  held  to  constitute  one  of  the 
few  special  exceptions  referred  to  by  Mr.  Dart  in  the  pas- 
sage above  cited,  were  in  the  present  case  an  additional  dif- 
ficulty in  the  plaintiffs'  way  ;  for,  so  far  from  contemplating 
compensation,  they  appear  to  be  framed  with  the  intention 
of  excluding  any  claim  for  compensation  on  any  ground, 
excepting,  of  course,  the  ground  of  fraud.  In  the  case  of 
Leggev,  Croker{^\  it  was  held  that  no  compensation  could 
be  granted  in  a  case  where  a  lease  had  been  deliberately 
executed  making  no  mention  of  a  right  of  way  over  the 
premises,  though  it  turned  out  in  fact  that  there  was  such  a 
right  of  way,  and  though  the  lessor  had  more  than  once 
represented  to  the  lessee  that  there  was  no  such  right  of 
way,  and  though  the  heads  of  the  intended  agreement  be- 
tween the  parties,  including  the  statement  that  there  was  no 
such  right  of  way,  had  been  reduced  to  writing,  but  not 
signed  by  the  parties  before  the  lease  was  prepared.  The 
Lord  Chancellor  (Lord  Manners),  giving  judgment  in  that 
case,  says, — *'Then  arises  the  question  whether  under  the 
head  of  fraud  or  mistake,  the  defendant  is  bound  to  make 
good  the  injury  the  plaintiff  has  sustained  by  reason  of  the 
right  of  way  being  established,  and,  if  he  is,  whether  that  is 
to  be  done  by  altogether  rescinding  the  contract  and  cancel- 
ling the  lease,  or  by  making  compensation  by  way  of  dam- 

J)  Law  Rep.,  2  Ex.,  72.  O  1  Ball  &  B.,  606. 
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a«]:e."  ''If  it  *were  a  wilful  misrepresentation,  the  [388 
plaintiff  might  be  entitled  to  relief:  but,  where  the  parties 
have  expressed  their  meaning  by  a  lease  that  has  been  with 
due  deliberation  executed,  and  where  there  is  no  wilful  mis- 
representation, nor  any  mistake  in  omitting  to  introduce  a 
covenant  respecting  his  right  of  way  into  the  deed,  it  would 
be  very  dangerous  to  correct  this  deed  upon  such  slight 
grounds."  Then,  after  stating  the  grounds  upon  which  the 
defendant  had  made  the  statement  in  question,  Lord  Man- 
ners continues — "With  this  impression  on  his  mind,  the  de- 
fendant represented  to  the  plaintiff  that  there  existed  no 
right  of  way.  He  conceived  himself  to  be  in  point  of  law 
justified  in  asserting  this  after  the  presentment  by  the  grand 
jury,  and  to  be  warranted  in  point  of  fact  when,  aftef  hav- 
ing erected  gates,  having  directed  his  servants  to  prevent 
people  passing,  he  found  it  acquiesced  in  for  so  many  years. 
Tliis  cannot  be  called  a  misrepresentation  ;  and,  not  being 
introduced  into  the  draft  or  the  lease,  it  constituted  no  part 
of  the  agreement."  And  he  adds :  "  The  case  would  have 
been  materially  different  if  wilful  misrepresentation  or  omis- 
sion had  been  made  out.  It  is  sufficient  for  me  to  say  they 
form  no  part  of  the  contract."  This  decision  has  been  on 
more  than  one  occasion  cited  with  approval  by  the  courts 
of  equity  in  this  country:  see,  for  instance,  Manson  v. 
Tliack€r{^\  per  Malins,  V.C;  who  also,  in  the  very  recent 
case  of  Allen  v.  Richardson  (*),  after  full  consideration  of 
all  the  cases  on  the  subject,  adhered  to  thesams  view.  And 
it  was  relied  upon  as  sound  law  by  Lord  Cottenham,  L.C., 
and  Lord  Campbell,  in  their  judgments  in  the  case  of  Wilde 
v.  Gibson  ("),  where  it  is  spoken  of  by  the  latter  learned  Lord 
as  the  case  showing  the  proper  limits  of  an  action  of  the 
kind  sought  to  be  maintained  in  the  present  case.  The  case 
of  Wilde  V.  Gibsoni^)  itself  is  severely  attacked  by  Lord  St. 
Leonards  in  his  Treatise  on  the  Law  of  Real  Property^ 
p.  660  ;  and  Legge  v.  Croker  (*)  does  not  escape  his  criticism  : 
but  I  can  find  no  decision  in  the  Reports  which  overrules 
the  doctrine  there  laid  down,  or  which  would  authorize  me 
in  holding  a  vendor  liable  to  compensation  for  a  discovery, 
after  the  completion  of  the  purchase,  that  a  right  of  way 
honestly  but  mistakenly  said  by  the  auctioneer  to  belong 
*to  the  premises,  but  not  stipulated  for  by  the  pur-  [389 
chaser,  did  not  in  fact  exist.  The  case  of  la  re  Turner  and 
Skelton  (')  is,  no  doubt,  not  reconcilable  with  Manson  v, 

(')  7  Ch.  D.,  620,  624 ;  23  Eng.  Rep.,         (")  1  II.  L.  C,  626,  636, 
759.  (*)  1  Ball  &  B.,  506. 

(♦)  13  Ch.  D.,624.  (»)  18  Ch.  D.,  130, 
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ThacJcer  (*)  or  Allen  v.  Richardson  (•) :  but  that  was  a  case 
in  which  the  misstatement  relied  upon  was  a  misstatement 
in  the  agreement  itself,  and  where  the  conditions  provided 
for  compensation  in  respect  of  misstatements.  The  same 
was  the  case  in  Cann  v.  Cann{*\  which  was  relied  upon  by 
the  Master  of  the  Rolls  in  support  of  his  view,  in  opposition 
to  that  of  Malins,  V.C.,  in  the  two  cases  recently  decided  by 
him  and  before  referred  to. 

In  the  present  case,  the  only  misrepresentation  relied  on 
is  an  honest  but  perfectly  unauthorized  one,  made  by  the 
auctioneer,  and  founded  wholly  upon  a  false  inference  of 
his  own,  drawn  from  his  previous  observations  of  the  mode 
in  which  the  property  had  been  used  before  it  reverted  to 
his  erfaployer  by  the  forfeiture  of  Haugliton's  lease.  There 
was  no  intention  on  the  part  of  the  lessor  to  authorize  the 
auctioneer  to  warrant  the  existence  of  the  way,  or  to  under- 
take to  convey  it  as  an  existing  way, — at  least,  no  such  inten- 
tion is  apparent,  and  it  certainly  cannot  be  presumed  that  he 
intended  the  auctioneer  to  make  such  a  statement. 

The  cases  in  which  misrepresentations  have  been  held  to 
afford  a  defence  to  a  suit  for  specific  performance,  or  even 
to  entitle  the  purchaser  to  specific  performance  with  com- 
pensation, or  to  entitle  him  to  rescind  the  contract,  do  not 
conflict  with  the  doctrine  acted  upon  in  Legge  v.  Croker  (*). 
That  case  appears  to  me  to  be  identical  with  the  present  in 
principle ;  for,  I  can  see  no  distinction  between  the  inaccu- 
rate denial  of  the  servitude  in  the  one  case,  and  the  inac- 
curate assertion  of  the  quasi-easement  in  the  other. 

The  case  of  Hart  v.  ^walne  (*)  was  the  strongest  case  in 
favor  of  the  plaintiffs  which  was  cited  on  their  behalf :  but, 
in  that  case,  the  inaccuracy  was  one  which  appeared  on  the 
face  of  the  contract :  the  land  was  described  in  the  contract 
as  freehold,  and  turned  out  to  be  copyhold,  so  that  the  pur- 
chaser had  not  got  the  thing  which  he  bargained  for.  In 
the  present  case,  the  bargain  was  executed :  the  plaintiff 
had  got  all  he  stipulated  for  in  his  contract ;  and  the  com- 
390]  pensation  sought  for  is  for  the  non-existence  *of  some- 
thing which  he  had  not  taken  the  precaution  to  have  inserted 
in  the  contra.ct  at  all.  I  am  of  opinion,  therefore,  that  I  am 
not  at  liberty  to  hold  the  plaintiffs  entitled  to  damages  in 
respect  of  the  representation  of  the  auctioneer. 

The  claim  for  breach  of  covenant  for  quiet  enjoyment  of 
course  fails,  inasmuch  as  the  way  in  question  was  not  con- 

(•)  7  Ch.  D.,  620;  23  Eng.  Rep.,  769.  (»)  8  Sim.,  447. 

(•)  13  Ch.  D.,  624.  (*)  1  Ball.  &  B.,  606. 

(»)  7  Ch,  D.,  42 ;  23  Eng.  R.,  390. 
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veyed  by  the  deed  containing  the  covenant.     I  therefore  give 
judgment  for  the  defendant  Berridge,  with  costs. 

Judgment  for  the  defendants  accordingly. 

Solicitor  for  plaintiffs :    TT.  H.  NichoUs, 
Solicitors  fov  defendant  Clowser :  Berkeley  &  Calcott, 
Solicitors  for  defendant  Berridge:    Hunters^  Oawikin  & 
Haynes, 

See  12  Eng.  Rf^p. ,  249,  note  ;  23  id.,  sessments   and  water    rates.     S.   was 

763  note  ;  the  case  of   Hall  x^.  Erwin,  personally  liable  for  the  mortgage,  bat 

cited  23  Eng.  Rep.,  763,  should  be  66  not  for  the  taxes,  etc.     The  deed  con- 

N.  Y.,  649.  tained  no  covenant  on  the  part  of  T.  to 

Defendant  and  one  O'Day  entered  assume    or    pay  either    mortgage    or^ 

into  a  contract  for  the  purchase  by  the  taxes,  etc.,  but  the  original  contract* 

former,  and  sale  by  the  latter,  of  cer*  contained  such  covenant  as  to  taxes, 

tain   premises.     Defendant  agreed   to  etc.     Held,  that  the  covenant  in   the 

pay  a  portion  of  the  purchase  price  by  contract  was  not  merged  in  the  convey- 

the  assignment  of  a  mortgage,  which  ance,  and  that  T.  was  personally  liable 

he  covenanted  should  be  a  valid  and  for  taxes,  etc.,  a   foreclosure  of  the 

subsisting  first  lien  ;  the  property  cov-  mortgage  not  having  realized  enough 

ered  by  it  to  be  of  the  value  of  $4,000.  for  that  purpose:  Sage  n.  Truslow,  11 

O'Day  conveyed  the  premises  and  de-  N.  Y.  Weekly  Dig,,  211  ;  S.  C,  memo- 

fendant  assigned   the  mortgage ;    the  randa,  23  Hun,  353. 

assignment  contained  a  guaranty  that  The  effect  of  a  wife  uniting  with  her 

the  mortgage  was  a  valid  and  subsist-  husband  in  a  deed  is  not  to  vest  in  the 

ing  lien,  but  contained  no  covenant  as  grantee  any  estate,  separate  and  dis- 

to  the  value  of  the  mortgaged  premises  tinct   from  that  of  the  husband,  but 

or  as  to  the  priority  of  the  lien.     Held,  simply  to  relinquish  a  contingent  right, 

that  the  acceptance  of  the  assignment  in  the  nature  of  an  incumbrance,  upon 

was  not  a  satisfaction  or  extinguishment  the  land  conveyed,  which,  if  not  so 

of  the  covenant  as  to  value  in  the  agree-  relinquished,  would  attach  and  be  con- 

ment;  and  that  an  action  was  main-  summate  on  the  death  of  the  husband  : 

tainable  for  a  breach  thereof:  Smith  d.  Corr  v.  Porter,  83  Gratt.  (Va.),  278. 

Holbrook,  82  N.  Y..  562.  See  23  Eng.  R..  675  note  ;  30  id., 

S.  conveyed  certain  real  estate  to  T.,  18  note  ;  Best  t).  Thiel,  79  N.  Y.,  15. 
subject  to  mortgage  and  to  taxes,  as- 


[6  Common  Pleas  Division,  890.] 
June  7,  1880. 

[in  the  court  of  appeal.] 
*The  Duke  of  Norfolk  v.  The  Rev.  George  Ar-    [390 

BUTHNOT  (*). 

Orant — Collegiate  Church — Chancel — Dedication — Distoiution  of  Ancient  Monastic 
Prior n — Surrender  to  tfie  Crown — Re-grant  —  lAgJU  —  Prescription  —  Prescription 
Aet(i  <£:  3  Wm.  4,  c.  71),  «a.  3,  4— Lost  Orant. 

The  monastic  priory  of  Arundel  was  suppressed  or  dissolved  in  the  reign  of  Rich- 
ard II  (about  the  year  1380),  and  a  college  consisting  of  a  master  or  warden,  and 
twelve  sccalars  or  chaplains  was  by  the  King's  license  created  in  its  stead.  The 
instrument  of  foundation  contained  rules  or  statutes  for  the  government  of  the  mem- 
bers of  the  college,  and  for  the  services  to  be  celebrated  "  in  ecclesia  prsefata." 

Q)  Affirming  4  Common  Pleas  Division,  290. 
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Tlie  church  of  St.  Nicolas  Arundel,  which,  architecturally  considered,  was  ono 
entire  building,  all  apparently  of  the  same  date,  was  a  **  cross-church,"  with  a  nave 
and  aisles ;  a  central  tower ;  transepts  rather  shorter  tiian  would  be  usual  in  a  church 
of  such  proportions;  and  eastward  of  the  central  tower  and  transepts,  a  chapel 
(known  as  the  Fitzalan  Cliapel)  occupying  the  place  commonly  tilled  by  the  parish 
chancel ;  a  north  aisle  called  the  Lady  Chapel ;  and  at  the  northeast  corner  a  room 
orij^inally  a  "sacristy,"  but  which  had  for  many  years  been  used  as  a  school  room, 
ancT  as  a  place  where  the  elections  to  offices  in  the  corporation  of  Arundel  were 
habitually  held. 

In  151 1,  disputes  having  arisen  between  the  college  and  the  corporation  of  Arundel 
as  to  the  repair  of  "  ye  crosse-parts"  or  transepts,  the  bell-tower  of  the  church,  the 
bells  and  bell-furniture  therein,  they  were  submitted  for  arbitration  to  the  then  Earl 
of  Arundel  and  the  then  Bishop  of  Chichester.  These  "  crosse-partes  "  were  described 
as  going  from  south  to  north  "  inter  chorum  et  navem  ecclesiae ;"  and  the  award  of 
the  Earl  and  Bishop  was  as  follows :  The  college  are  solely  to  repair  the  south  tran- 
*  sept,  **  quaj  cancellus  parochialis  vulgariter  nuncupatur ;"  the  corporation  and  the 
parish  are  solely  to  repair  the  north  transept  and  the  whole  of  the  nave  and  its  aisles ; 
391]  and  the  expense  of  keeping  up  and  repairing  the  *bell-tower,  bells,  and  bell- 
furniture  is  to  be  defrayed  by  the  corporation  and  the  parish  on  the  one  part,  and 
the  college  on  the  other  part,  in  equal  moieties. 

In  the  26th  year  of  Henry  Vlll  (1644),  the  master  or  warden  and  chaplains  of  the 
college  surrendered  to  the  King  "  totam  cantariam  sive  collegium  nostrum  priedic- 
tum ;  ac  etiam  totum  scitum,  fundum,  circuitum,  ambitum,  vel  procinctum,  ac  ecele- 
siam,  campanile,  et  cimilerium  ejusdem  cantariaa  sive  collegii,  cum  omnibus  et 
omnimodis  domibus,  sedificiis,  ortis,  pomariis,  gardinis,  terra  et  solo  infra  dictum 
circuitum  et  procinctum  cantaria;  sive  collegii  praidicti,  Ac."  In  the  same  year  the 
King  in  almost  the  same  words  granted  the  college  and  its  possessions  to  Henry  Earl 
of  Arundel  and  his  heirs,  through  whom  the  plaintiff  claimed. 

Since  the  surrender  and  re-grant  of  1644  no  act  of  religious  worship  had  taken 
place  nor  had  pra3'ers  been  said  within  the  walls  of  the  Fitzalan  Chapel,  with  the 
exception  of  reading  the  burial  service  of  the  Church  of  England  over  the  bodies 
of  members  of  the  plaintiff's  family  which  had  been  buried  there ;  and  during  the 
"whole  of  that  time  the  plaintiff  and  his  predecessors  had  claimed  to  exclude,  and  had 
in  fact  excluded,  the  vicar  and  parishioners  of  Arundel  from  the  whole  of  the  Fitz- 
alan Chapel.  An  iron  lattice- work  or  grille  filling  the  arch  which  would  be  com- 
monly C2uled  the  **  chancel  arch,"  and  which  apparently  was  as  old  as  the  Fitzalan 
Chapel  itself,  and  divided  it  from  the  rest  of  the  structure,  was  locked  on  the  eastern 
side  (tlrere  being  no  key-hole  on  the  other  side),  and  the  key  was  always  kept  by  the 
plaiuti^  and  his  predecessors  in  title.  Vaults  had  been  made  and  interments  had 
taken  place  both  in  the  Fitzalan  Chapel  and  in  the  Lady  Chapel,  at  their  sole  pleasure. 
No  faculty  had  ever  been  applied  for,  nor  had  any  fees  been  paid  in  respect  of  such 
vaults  and  interments.  Against  these  acts  of  ownership  exercised  by  the  plaintiff's 
predecessors  during  more  than  300  years,  there  was  not  a  single  act  of  ownership 
proved  on  the  part  of  either  the  vicar  or  the  parishioners.  The  answers  returned  by 
successive  churchwardens  for  a  long  series  of  years  (from  1844  to  1875)  to  articles 
of  visitation  e})iscopal  and  archidiaconal,  for  the  most  part  showed  that  they  assumed 
the  south  transept  to  be  the  chancel  of  the  parochial  church.  In  1873  the  plaintiff 
erected  a  wall  across  the  west  end  of  the  Fitzalan  Chapel :  in  1877.  the  defendant, 
who  was  vicar  of  Arundel,  pulled  down  part  of  it.  There  had  been  some  corre- 
spondence as  to  the  respective  rights  of  the  parties;  but  the  plaintiff  declined  nego- 
tiation and  claimed  the  Fitzalan  Chapel  as  his  property  : 

Held,  that  these  facts  above  stated  showed  that  the  building  in  question  was  not  the 
chancel  of  the  parochial  Church  of  St.  Nicolas  Arundel,  but  had  always  remained 
the  property  of  the  Duke  of  Norfolk  and  his  predecessors,  and  that  a  legal  origin  for 
the  plaintiff's  claim  must  be  presumed. 

Held,  further,  that  the  defendant  could  not  justify  the  pulling  down  part  of  the 
wall  on  the  ground  that  he  was  entitled  to  the  access  of  light  from  the  Fitzalmi 
Chapel  into  the  parochial  church:  for  such  a  claim  could  not  be  justified  either  by 
prescription  at  common  law,  under  the  Vrescription  Act  (2  <fe  3  VVm.  4,  c.  71),  ss. 
8,  4,  or  by  virtue  of  a  lost  grant. 
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[5  Common  Pleas  Division,  410.] 
June  23,  1880. 

*DiTciiAM  V.  Worrall.  [410 

Infant^Promm  to  Marry^InfanU  Relief  Act,   1874(37*^88  Vict.  c.  ^2)^ Ratifica- 
tion or  fresh  Promise. 

In  July,  1875,  the  plaintiff  and  defendant  (both  beinjr  then  under  the  ag^e  of  twenty- 
one)  niutuiilly  ajsjreed  to  marry  one  another.  The  enj^ajrement  continued  without  any 
definite  understanding  as  to  when  the  marrirtgo  w.ns  to  take  place  until  March.  1879, 
when  (both  liavini^  attained  the  age  of  twenty-one)  the  defendant  a.^^ked  the  plaintiff, 
in  the  presence  of  her  father,  to  fix  the  weddings-day.  She  fixed  it  for  the  5th  of 
June,  to  w^hich  tlie  defendant  assented:  but  ultimately  he  broke  his  promise. 

In  Mn  action  for  this  breach  of  promise,  in  which  it  was  agreed  that  the  damages 
should  be  assesse*!,  subject  to  the  opinion  of  the  court  as  to  whether  or  not  that  which 
took  place  in  March,  1879,  was  evidence  from  which  the  jury  might  and  ought  to  infer 
a  fresh  promise  to  marry  after  the  defendant  had  attained  twenty-one,  within  s.  2  of 
the  Infants  Relief  Act,  1874  (37  <fe  88  Vict.  c.  62),  or  a  mere  ratihcation  of  the  origi- 
nal void  promise: 

Held,  by  Denman  and  Lindley,  JJ.,  that  what  took  place  in  March,  1879,  when  the 
wedding-day  was  fixed,  was  a  fresh  promise  made  after  the  defendant  came  of  age, 
and  uix>n  a  good  consideration. 

By  Lord  Coleridge.  C.J.,  that  it  was  a  mere  ratification  of  the  original  promise 
made  by  the  defendant  during  his  minority,  and  not  a  binding  promise  within  the 
statute. 

Coxkead  v.  Mnllis,  3  C.  P.  D.,  439  (30  Eng.  R.,  285),  and  KorihcoUy.  Doughty,  4C. 
P.  D.,  885  (30  Eng.  R.,  612),  commented  upon. 

This  was  an  action  for  breach  of  promise  of  marriage  tried 
before  Lord  Coleridge,  C.  J.,  at  the  sittings  at  Westminster 
on  the  11th  of  March  last.  The  facts  proved  were  as  fol- 
lows: In  July,  1875,  the  plaintiff  and  defendant  mutually 
agreed  to  marry  each  other,  both  being  then  under  the  age 
of  tw^enty-one,  but  no  time  was  fixed  for  the  marriage  to 
take  place.  The  defendant  ^attained  his  majority  in  [411 
December,  1878  ;  and  the}''  still  continued  on  the  footing  of 
engaged  lovers.  In  March,  1879,  some  months  after  he  had 
attained  his  majority,  the  defendant  asked  the  plaintiff,  in 
the  presence  of  her  father,  to  fix  the  Aay  for  the  marriage. 
The  plaintiff  named  the  5th  of  June.  To  this  the  defendant 
assented.  Subsequently,  however,  the  defendant  declined 
to  marry  the  plaintiff,  and  this  action  was  brought. 

No  question  was  left  to  the  jury  except  as  to  the  amount 
of  damages  the  plaintiff  was  entitled  to,  if  the  court  should 
bf  of  opinion  that  what  took  place  between  the  partie3  in 
March,  1879,  was  evidence  from  which  the  jury  might  and 
ought  to  infer  a  fresh  promise,  made  by  the  defendant  after 
he  attained  his  majority,  as  contradistinguished  from  a  mere 
ratification  of  the  promise  made  by  him  during  his  minority. 

The  jury  assessed  the  damages  at  £400. 
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May  6,  8.  H.  Matthews^  Q.C.,  and  Spokes^  moved  for 
judgment  for  the  plaintiff  for  the  damages  assessed  by  the 
jury :  Theyj^subraitted  that,  assuming,  on  the  authority  of 
Coxhead  v.  Mullisi^)  and  Northcote  v.  Doughty  {^\  that  the 
original  promise  to  marry  was  void  by  the  operation  of  s.  2 
of  the  Infants  Relief  Act,  1874  (37  &  38  Vict.  c.  62),  that 
which  passed  in  March,  1879, — the  asking  the  lady  to  fix  a 
.  day  for  the  marriage  to  take  place, — was  not  a  mere  ratifi- 
cation of  the  original  promise,  but  a  fresh  promise  to  marry, 
founded  upon  a  good  consideration.  They  cited  Mawson  v. 
Blaine  {*),  Be  TJiorenv.  Attorney-General (^)y  and  Maine's 
Antient  Law,  7th  ed.,  323. 

Digby  Seymour^  Q.C.,  and  Bucknill^  for  the  defendant, 
contended  that  what  passed  between  the  parties  in  March, 
1879,  was  not  a  new  promise,  but  a  mere  ratification  or  con- 
firmation of  the  original  void  promise ;  that,  if  it  could  be 
construed  as  a  ratification,  it  must  be  so  construed  ;  and 
that  it  was  not  the  less  a  ratification  because  under  certain 
circumstances  it  might  be  evidence  of  a  fresh  promise.  They 
referred  to  Harris  v.  Wall  (*),  Rawley  v.  Rawley  ('),  and  to 
9  Geo.  4,  c.  14,  s.  6. 

Cur.  adv.  vult 

412]  *The  court  being  divided  in  opinion,  the  following 
judgments  were  delivered : 

LiNDLEY,  J.  (read  by  Lord  Coleridge,  C.J.) :  Before  the 
defendant  came  of  age,  he  and  the  plaintiff  agreed  to  marry 
each  other ;  but  no  time  for  their  marriage  was  then  fixed. 
The  promise  thus  made  by  the  defendant  was  not  binding 
on  him  whilst  under  age ;  nor,  since  37  &  38  Vict.  c.  62,  was 
it  capable  of  being  ratified  by  him  after  he  came  of  age : 
this  was  decided  in  Coxhead  v.  Mullis{^\  which,  unless  it 
should  be  reversed,  must  be  taken  as  binding  on  us. 

After  the  defendant  came  of  age,  his  engagement  with 
the  plaintiff  continued  for  some  three  months  ;  and  at 
last  the  day  for  their  marriage  was  fixed.  Ultimately,  how- 
ever, the  defendant  refused  to  marry  the  plaintiff,  and  she 
thereupon  brought  this  action  against  him.  The  question 
is  whether  she  can  sustain  it.  If  she  can,  the  verdict  is  to 
be  entered  for  her  for  £400  damages ;  if  she  cannot,  the  ver- 
dict is  to  be  entered  for  the  defendant. 

The  question  for  our  decision  depends  upon  the  true  legal 
effect  of  what  took  place  after  the  defendant  came  of  age, 

Q)  8  C.  P.  D.,  489;  80  Eng.  R.,  286.  {*)  1  App.  Gas.,  686;   17  Eng.  R.,  72. 

(«)  4  C.  P.  D..  886 ;  80  Eng.  R..  612.  (*)  1  Ex.,  122. 

(»)  10  Ex.,  206;  23  L.  J.  (Ex.),  842.  (•)  1  Q.  B.  D.,  466;  17  Eng.  R.,  121. 
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regard  being  had  to  the  fact  of  his  engagement  before  that 
time.  But  for  the  fact  of  the  defnndant's  previous  engage- 
ment, his  conduct  after  lie  came  of  age,  and  the  fixing  of  the 
day  for  the  marriage  between  himself  and  the  phiintitf  would 
not  only  be  evidence  of,  but  would  in  my  opinion  satisfac- 
torily prove,  a  promise  by  the  defendant  after  he  came  of 
age  to  marry  tlie  plaintiff  on  the  day  fixed.  Nor  is  there,  I 
believe,  any  difference  of  opinion  on  this  point. 

But  it  is  said  that  the  conduct  of  the  defendant  and  the 
fixing  of  the  day  for  the  marriage  are  all  referable  to  the 
promise  made  by  him  when  under  age,  and  amount  to  no 
more  than  a  ratification  by  him  of  such  promise. 

In  order  to  determine  which  of  these  two  views  is  in  point 
of  law  the  more  correct,  it  is  necessary  to  determine  the  real 
meaning  of  a  ratification  as  distinguished  from  an  inde- 
pendent promise.  A  ratification  necessarily  has  reference 
to  the  past,  and,  as  applied  to  promises  made  by  the  person 
ratifying,  a  ratification  is  simply  an  intentional  recognition 
of  some  previous  promise  made  by  *him,  and  an  [413 
adoption  and  confirmation  of  such  promise  with  the  inten- 
tion of  rendering  it  binding  (').  In  other  words,  a  ratifica- 
tion of  a  voidable  promise  is  a  recognition  of  it  and  an 
election  not  to  avoid  it  but  to  be  bound  by  it. 

There  may  or  may  not  be  any  new  consideration  for  a 
ratification  ;  but  there  must  be  a  consideration  for  a  new 
and  independent  promise.  If,  therefore,  in  any  particular 
case  there  is  no  consideration  for  the  alleged  ratification,  it 
may  be  binding  as  a  ratification,  but  not  as  a  fresh  promise. 
Again,  a  so-called  ratification,  which  introduces  new  terms 
and  stipulations,  is,  at  least  as  to  these,  a  new  promise,  and 
is  binding  as  such  if  there  is  a  consideration  to  support  it, 
but  not  otherwise.  Where  there  is  a  consideration  and  no 
new  term  introduced,  the  intention  of  the  parties,  if  clearly 
expressed,  will  afford  a  test  whereby  to  determine  whether 
there  has  been  a  new  promise  or  only  a  ratification  of  a 
former  promise.  But,  where  the  intention  of  the  parties 
respecting  this  particular  point  is  obscure,  their  words  or 
conduct  ought  to  be  so  interpreted  as  to  render  valid  the 
transaction  in  which  they  were  engaged,  if  it  is  clear  that 
this  result  at  all  events  was  intended  by  them,* and  if  there 
is  no  law  rendering  such  interpretation  inadmissible. 

In  this  particular  case  the  consideration  for  the  ratifica- 
tion or  new  promise  was  the  willingness  of  the  plaintiff  to 
marry:  that  willingness  was  expressed  when  the  original 
promise  was  made,  and  was  again  expressed  when  she  fixed 

(*)  See  Harris  v.  Wall,  1  Ex.,  122,  and  Howe  v.  Ilopwood,  Law  Rep.,  4  Q.  B.,  1. 
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the  day  for  the  wedding,  and  continued  throughout  until 
the  engagement  was  broken  off.  The  plaintiff's  willingness 
to  marry  on  the  day  ultimately  fixed  for  the  wedding  is  a 
sufficient  consideration  to  support  a  fresh  promise  by  the 
defendant  to  marry  her  on  that  day.  With  respect  to  the 
intention  of  the  parties,  all,  that  is  plain  is  that  they  con- 
sidered themselves  under  an  engagement  to  marry  and  ulti- 
mately intended  to  marry  on  the  day  fixed.  Their  minds 
w^ere  never  addressed  to  the  question  of  ratification,  as  dis- 
tinguished from  a  fresh  promise ;  and  their  intentions  as 
expressed  by  themselves  throw  no  light  whatever  on  the 
question  whether  what  occurred  was  actually  intended  to  be 
a  ratification  of  a  previous  promise  or  to  be  a  fresh  and  in- 
414]  dependent  promise.  To  hold  this  *case  to  be  one  of 
ratification  would  be  to  render  the  engagement  of  the  parties 
invalid  and  not  binding,  contrary  to  their  manifest  inten- 
tion ;  whilst  to  hold  that  there  was  a  fresh  promise  to 
marry,  will  be  to  give  effect  to  that  intention.  Unless, 
therefore,  the  statute  forbids  such  an  inference  from  their 
conduct,  it  appears  to  me  that  the  jury  might  have  found, 
and  ought  to  have  found,  that  there  was  a  promise  by  the 
defendant  after  he  came  of  age  to  marry  the  plaintiff  on  the 
day  ultimately  fixed  for  the  marriage,  and  not  a  mere  ratifi- 
cation of  a  promise  made  previously  to  marry  at  a  day  to  be 
thereafter  fixed. 

This  method  of  reasoning  is  in  my  opinion  warranted  by 
the  decision  of  the  House  of  Lords  in  I)e  Thoren  v.  Attor- 
ney-Genei'al{^\  in  which  a  valid  Scotch  marriage  was  infer- 
red from  habit  and  repute,  although  there  had  been  an. 
invalid  solemnization  of  marriage  which  accounted  for  the 
living  together  of  the  parties,  and  to  which  in  fact  all  their 
subsequent  conduct  was  referable.  In  order  to  give  effect 
to  the  manifest  intention  of  the  parties,  the  House  of  Lords 
in  that  case  held  that  a  subsequent  promise  to  marry  ought 
to  be  inferred  from  their  conduct.  In  my  opinion  the  pres- 
ent is  a  much  clearer  case,  by  reason  of  the  fixing  of  the  day 
for  the  wedding  ;  for,  although  this  is  no  doubt  to  be  ac- 
counted for  by  the  original  engagement,  it  is  a  clear  and  dis- 
tinct renewal  of  the  original  promise  with  an  important 
addition,  and  not  a  mere  recognition  of  such  promise  and 
election  to  abide  by  it. 

It  remains,  however,  to  consider  whether  the  statute  ex- 
cludes the  view  which  but  for  it  ought  in  my  opinion  to  be 
taken  of  this  case.  The  statute  was  passed  to  protect  per- 
sons from  the  consequences  of  entering  into  engagements 

(»}  1  App.  Cas.,  680 ;  IT  Eng.  R.,  72. 
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\\\\^n  under  twenty-one  nnd  ratifying  tliem  after  attaining 
twenty-one.  As  legards  debts  contracted  before  twenty-one, 
tile  statute  goes  further,  and  invalidates  any  promise  made 
after  twenty-one  to  pay  tliHui.  The  statute,  however,  does 
not  go  so  far  as  regards  promises  after  twenty-one  to  per- 
form other  obligations  made  before  that  age  ;  and  it  has 
already  been  held  that  a  new  and  independent  promise  to 
marry  made  after  twenty-one  is  cot  invalid  by  reason  of  its 
being  preceded  by  a  promise  to  marry  made  before  twenty- 
*one  :  ITorthcoie  v.  DougJiiy{^).  Still  it  must  be  [415 
borne  in  mind,  that,  as  regards  ratification,  the  statute  ap- 
plies to  and  invalidates  every  ratification  by  a  person  who 
has  attained  his  majority  of  a  promise  made  by  him  whilst 
under  age,  w^hether  there  be  a  consideration  for  such  ratifi- 
cation or  not.  In  every  case  which  arises  under  the  act  care 
must  therefore  be  taken  not  to  deprive  persons  of  the  pro- 
tection intended  to  be  afforded  them  by  it.  Where  the  in- 
tention of  the  parties  is  obscure,  where  the  so-called,  new 
promise  is  made  soon  after  attaining  twenty-one,  where  it  is 
the  consequence  of  an  influence  against  which  it  is  necessary 
to  guard, — in  all  such  cases  a  jury  ought  to  be  warned  not 
lightly  to  infer  a  fresh  promise  as  distinguished  from  a  rati- 
fication. But  the  present  case  is  free  from  all  embarrassing 
considerations  of  this  kind  ;  and  the  facts  of  this  case  w'ere 
such  that,  notwithstanding  the  statute,  a  jury  might  prop- 
erly and  I  think  ought  to  have  found  that  there  was  a  fresh 
promise  as  distinguished  from  a  ratification. 

I  am,  therefore,  of  opinion  that  the  verdict  and  judgment 
ought  to  be  entered  for  the  plaintiff. 

Denman,  J.:  In  this  action  for  breach  of  promise  of 
marriage  it  was  proved  that  the  defendant  during  his  minor- 
ity made  an  express  promise  of  marriage  to  the  plaintiff; 
which  was  accepted  oy  her.  The  parties  behaved  as  an 
engaged  couple  from  that  time,  and  continued  to  do  so  for 
three  months  after  the  defendant  had  attained  his  majority. 
On  a  particular  occasion,  about  three  months  after  the  de- 
fendant came  of  age,  the  plaintiff  and  defendant  met,  and 
the  defendant  requested  the  plaintiff,  in  the  presence  of  her 
father,  to  name  the  day  for  their  marriage  ;  and  the  plaintiff 
named  a  day,  and  it  was  then  arranged  that  the  marriage 
should  take  place  on  that  da3^ 

Under  tiiese  circumstances,  two  questions  have  been 
raised, — first,  whetiier  there  was  any  evidence  which  ought 
to  have  been  left  to  the  jury  of  a  promise  to  marry  made 
after  the  defendant  had  come  of  age, — secondly,  whether 

0)  4  C.  P.  D.,  385  ;  30  Eng.  R.,  612. 
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upon  the  evidence  given  the  jury  ought  to  have  found 
for  the  plain tijGf  or  the  defendant ;  the  court  being,  as  I  un- 
416]  derstand,  substituted  for  the  jury,  by  *consent  of 
the  parties,  in  case  it  should  be  of  opinion  that  there  was 
evidence  fit  to  be  submitted  to  a  jury.  Upon  both  these 
questions  I  am  of  opinion  that  the  plaintiflE  is  entitled  to 
succeed. 

It  was  decided  by  this  court  in  Coxheadv.  Mullis{')  that 
s.  2  of  the  Infants  Relief  Act,  1874  (37  &  38  Vict.  c.  62),  ap- 
plies to  actions  for  breach  of  promise  of  marriage.  By  that 
decision  I  am  bound.  That  case  further  decided  that,  where 
there  has  been  an  express  promise  of  marriage  during  the 
infancy  of  a  defendant,  and  the  only  evidence  subsequently 
is  evidence  of  mere  conduct  on  the  part  of  the  engaged 
couple,  consisting  of  their  treating  one  another  as  an  en- 
gaged couple  and  keeping  company  as  such,  without  any 
evidence  of  words  capable  of  being  construed  as  a  fresh 
promise,  such  conduct  must  be  referred  to  the  promise  made 
during  the  infancy  of  the  defendant,  and  held  to  be  mere 
evidence  of  ratification  within  the  meaning  of  the  above 
clause.  But  it  has  also  been  held,  in  Norlhcote  v. 
Doughty  i^)^  by  which  I  am  also  bound,  that,  where  there 
is  evidence  not  only  that  the  defendant  after  coming  of  age 
and  the  plaintiff  behaved  as  before,  but  that  the  defendant 
used  language  capable  of  being  considered  as  a  fresh  prom- 
ise, it  is  for  the  jury  to  find  whether  the  words  so  used 
amount  merely  to  evidence  of  a  ratification  of  the  promise 
made  during  infancy,  or  whether  they  prove  a  fresh  prom- 
ise. In  the  present  case,  I  think  that  the  words  proved  to 
have  been  used  on  the  occasion  on  which  the  defendant 
asked  the  plaintiff  to  fix  the  day  for  their  marriage,  are 
words  amply  capable  of  amounting  to  a  fresh  promise  to 
marry,  and  that  on  that  ground  the  case  ought  not  to  have 
been  withdrawn  from  the  jury.  I  think  it  would  be  impos- 
sible to  hold  otherwise  without  straining  the  act,  so  as  to 
include  a  case  which  it  is  impossible  to  suppose  that  the 
act  was  intended  to  include.  I  may,  perhaps,  be  unduly 
influenced  in  coming  to  this  opinion  by  a  doubt,  which  I 
cannot  overcome,  whether  the  act  was  intended  to  apply  to 
the  case  of  promises  to  marry  at  all,  and  whether  the  case 
of  Coxhead  v.  Mullisi^)  was  rightly  decided:  but  I  think 
that,  in  any  case,  the  statute  was  not  intended  and  ought 
not  to  be  construed  to  go  so- far  as  to  warrant  a  nonsuit  in 
the  present  case.  Even  assuming  Coxhead  v.  Mullis  (*)  to 
have  been  rightly  decided,  I  cannot  think  that  an  action, 

(>)  3  C.  P.  D.,  439 ;  80  Eng.  R.,  286.  O  *  C.  P.  D.,  385  ;  30  Eng.  R.,  612. 
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*supported  by  such  evidence  as  that  which  was  given  [417 
in  this  case,  must  necessarily  be  held  to  be  ''an  action 
bronght  whereby  to  charge  a  person  upon  a  ratification 
made  aftnr  full  age  of  a  promise  or  contract  made  during 
infancy."  At  the  very  least  I  think  it  was  a  question  for 
the  jury  whether,  under  all  the  circumstances  of  the  case, 
the  language  used  was  merely  evidence  of  a  ratification 
of  the  promise  made  during  infancy,  or  evidence  of  a  fresh 
promise  made  after  full  age. 

The  question,  then,  being  in  my  opinion  one  for  the  jury, 
I  am  to  say,  by  consent  of  the  parties,  whether  the  jury 
ought  to  have  found  for  the  plaintiff  or  the  defendant.  On 
the  whole,  I  am  of  opinion  that  the  plaintiflf  was  entitled  to 
succeed.  Three  months  had  elapsed  since  the  defendant  had 
come  of  age.  No  time  for  the  marriage  had  ever  been  fixed. 
There  was  evidence  that  it  had  been  spoken  of  as  an  event 
that  might  not  come  off  for  many  years.  The  parties  met. 
The  defendant  asked  the  plaintiff  to  name  the  day  for  their 
marriage.  The  plaintiff  named  a  particular  day.  She 
might  then  have  declined  to  fix  any  day.  She  might  have 
told  the  defendant  that  she  preferred  to  be  free,  and  that  he 
himself  was  free  because  the  only  promise  given  by  him  had 
been  given  during  infancy.  Insteiad  of  doing  this,  she  names 
a  day  in  the  presence  of  her  father,  and  thereupon  arrange- 
ments are  made  for  a  marriage  on  the  day  named.  I  con- 
sider that  this  all  put  together  amounts  to  cogent  evidence 
of  a  nuutual  promise  to  marry  one  another  on  the  day  named, 
made  by  both  parties  after  the  defendant  had  attained  his 
full  age,  and  that  it  is  not  mere  evidence  of  ratification  of 
the  promise  made  three  years  previously,  during  the  infancy 
of  the  defendant,  to  marry  at  some  indefinite  future  period. 

For  these  reasons,  I  am  of  opinion  that  the  plaintiff  is  en- 
titled to  judgment  for  £400,  the  damages  assessed  by  the 
jury,  and  costs.  • 

Lord  Coleridge,  C.  J.:  In  this  case  I  am  unable  to  agree 
with  the  judgments  of  my  learned  Brothers;  and,  although 
I  cannot  say  that  in  the  face  of  their  difference  I  feel  con- 
fident of  my  own  opinion,  yet,  as  I  entertain  it,  I  must  ex- 
press it. 

Two  points  arise  in  this  case,  one  directly,  the  other 
indirectly  ;  *the  latter  far  the  most  important  of  the  [418 
two,  and  therefore  to  be  first  considered. 

In  the  case  of  Coxhedd  v.  MulUs{^\  my  Brother  Lopes 
and  I  held  that  37  &  38  Vict.  c.  62,  the  Infants  Relief  Act, 
1874,  applied  to  the  contract  of  marriage.     That  case  has 

(•)  8  C.  p.  D.,  439 ;  30  Eng.  R.,  2«5. 


30  COMMON  PLEAS  DIVISION.  [Vol.  V. 

1880  Ditcham  v.  Worrall. 

never  been  overruled;  but,  in  the  later  case  of  Northcote 
V.  Doughty  (*),  and  again  in  his  judgment  in  the  present  case, 
my  Brother  Denman  does  not  conceal  his  opinion  that  it  was 
not  well  decided.  It  is  true  that  my  Brother  Lindley  ac- 
cepts the  case,  and  in  a  sense  so  does  my  Brother  Denraan  ; 
but,  if  it  is  not  law,  the  sooner  it  is  overruled  the  better ; 
and,  as  the  only  judgment  actually  pronounced  in  it  is  mine, 
I  ought,  if  on  consideration  I  think  it  wrong,  to  say  so,  and 
to  give  every  facility  for  having  it  reviewed  in  the  Court  of 
Appeal.  If  it  is  not  law,  there  is  a  short  and  summary  end 
to  the  case  before  us,  because  I  do  not  question  that,  but  for 
37  &  38  Vict.  c.  62,  the  verdict  in  this  case  ought  to  be  en- 
tered for  the  plaintiff.  Is  it  law,  then,  or,  to  put  it  in  other 
words,  are  contracts  of  marriage  within  37  &  38  Vict.  c.  62? 

I  do  not  pretend  that  the  question  is  easy,  nor  that  the 
answer  to  it  is  clear.  The  preamble  is  general,  and  applies 
in  terms  to  contracts  of  infants  without  restriction,  and  to 
ratification  by  persons  of  full  age  of  contracts  made  by  them 
during  infancj^  also  without  restriction.  It  speaks  also  of 
necessaries,  distinguishing  contracts  as  to  them  from  other 
contracts.  And  it  then  proceeds  to  enact  in  s.  1,  that  cer- 
tain contracts,  certainly  not  contracts  of  marriage,  made  by 
infants  shall  be  absolutely  void.  The  enacting  part  is  fol- 
lowed by  a  proviso  not  perhaps  very  happily  or  clearly 
worded,  but  recognizing  unquestionably  the  existence  of 
contracts  voidable  as  distinguished  from  contracts  absolutely 
void  ;  an  important  recognition,  as  it  seems  to  me,  when  the 
language  of  s.  2  has  to  be  dealt  with.  If  contracts  of  debt 
only  are  made  void,  but  the  existence  of  other  voidable  con- 
tracts is  recognized,  it  is  surely  not  unreasonable  to  think 
that  a  contract  of  marriage  maybe  one  among  the  latter  class 
dealt  with  by  the  act,  as  it  certainly  was  before  the  act  a 
contract  voidable  by  the  infant. 

Then  comes  the  second  section,  which  like  the  first  is  in 
two  parts.  By  the  first  it  is  enacted  that  no  fresh  promise 
made  after  full  age  shall  be  ground  of  action  in  the  case  of 
419]  a  contract  of  debt  *made  during  infancy  ;  b}'  the  sec- 
ond, no  ratification  made  after  full  age  of  any  contract  or 
promise  made  during  infancy  shall  be  a  ground  of  action. 
I  own  that,  considering  the  distinction  between  contracts 
void  and  voidable  to  be  recognized  in  the  act,  tliat  contracts 
of  debt  are  void,  but  other  contracts  are  voidable,  it  seems 
to  me  reasonable  to  hold  that  the  second  part  of  the  second 
section  deals  with  the  contracts  recognized  in  the  proviso  to 
the  first,  and  that  it  enacts  that  no  ratification  by  an  infant 

Q)  4  C.  P.  D.,  3S5 ;  80  Eng.  R.,  612. 
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after  full  age  of  a  voidable  contract  (and,  inter  alia^  of  a 
contract  of  marriage)  made  by  him  during  infancy  shall  be 
aground  of  action.  It  se^ras  to  me  clear  that  contracts 
other  than  of  debt  are  dealt  with  in  this  section  ;  for,  if  not, 
the  second  part  of  it  is  inoperative.  Promise  to  do  a  thing 
already  promised  to  be  done  must,  at  least  in  the  great  ma- 
jority of  cases,  include  ratification,  though  ratification  does 
not  include  promise:  and,  if  the  first  half  stood  alone,  it 
would  I  think  be  impossible  to  hold  that,  though  a  fresh 
promise  to  pay  a  debt  would  not  be  a  ground  of  action,  a 
ratification  of  an  old  promise  would.  Besides,  making  every 
allowance  for  the  difficulties  of  legislation,  I  cannot  believe 
tliat  no  more  is  meant  by  the  clause  as  to  ratification  than  if 
the  words  ''or  ratification"  had  been  inserted  after  the 
words  ''any  promise"  where  those  words  first  occur  in  the 
section.  If  so,  it  follows  inevitably  that  contracts  other 
than  contracts  of  debt  are  within  the  section,  and,  if  other 
contracts,  then,  as  the  words  are  unlimited,  contracts  of 
marriage. 

The  agument,  no  doubt,  is  verbal ;  but  any  discussion 
upon  the  words  of  a  statute  must  needs  be  verbal ;  and,  if  it 
can  be  shown  with  reasonable  clearness  that  the  words  of  a 
statute  have  a  particular  meaning,  general  considerations  as 
to  the  policy  of  the  statute,  and  reasonings  as  to  what  it 
ought  or  ought  not  to  mean,  appear  to  me  to  be  not  in 
point- 
It  has  been  said,  and  the  observation  is  correct,  that  the 
words  of  this  section  are  very  nearly  those  of  9  Geo.  4,  c.  14, 
8.  5,  and  that  the  words  of  s.  5  have  never  been  held  to  apply  to 
contracts  of  marriage.  I  am  unable  to  say  how  far  this  latter 
assertion  is  correct ;  but,  if  it  be,  my  answer  is  that  at  least 
there  is  no  decision  that  they  do  not  apply  :  but,  if  the  words 
are  the  same,  the  interpretation  of  them  should  be  the  same. 
Further,  9  Geo.  4,  c.  14,  is  a  statute  dealing  primarily  with 
limitation  of  actions,  and  *the  statute  before  us  is  a  [420 
statute  dealing  primarily  with  the  protection  of  infants  from 
improvident  contracts  made  during  infancy;  and  whereas 
the  latter  statute  suggests  this  defence,  the  earlier  statute  to 
an  ordinary  reader  certainly  does  not. 

Supposing  these  contracts  to  be  within  the  words  of  the 
act,  it  does  not  add  much  force  to  the  argument  to  show  that 
they  are  within  its  mischief  and  its  spirit.  The  verbal  argu- 
ment, however,  if  it  needs  confirmation,  may  have  it- from 
this  consideration.  It  is  not,  indeed,  every  infant  of  either 
sex  who  needs  protection,  nor  at  every  time.  There  are  in- 
fants, as  every  one  knows,  abundantly  able  to  take  care  of 
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themselves:  ^'^  Malltla  zicpplet  cetatem''*  is  a  maxim  appli- 
cable by  no  means  only  to  the  criminal  law.  The  infant  who 
bought  a  horse  from  one  dealer  and  sold  it  to  two  others, 
being  paid  by  both  his  purchasers  without  ever  paying  his 
vendor,  is  not  a  solitary  specimen  of  his  class.  But  Parlia- 
ment has  chosen,  on  the  whole  for  sound  and  good  reasons, 
to  protect  infants  by  legislation  from  the  consequences  of 
their  contracts :  and  there  is  nothing  so  mischievous,  so  fatal 
in  its  consequences,  so  capable  at  least  of  destroying  the 
happiness  and  blasting  the  usefulness  of  a  whole  life,  as  a 
foolish  and  hasty  marriage  promised  by  a  girl  or  boy  and 
enforced  upon  a  man  or  woman.  If  Parliament  did  mean  to 
enact  that  the  marriage  contracts  of  girls  and  boys  should 
not  be  made  binding  upon  them  as  men  and  women  by 
means  only  of  acknowledgment  or  ratification,  Parliament 
intended  to  enact  what  in  my  judgment  is  wise  and  right.  I 
think  Parliament  did  so  mean,  and  I  desire  to  give  full  effect 
to  its  intention. 

I  have  been  thus  full  in  discussing  the  true  meaning  of 
the  statute,  because  I  think  it  materially  affects  the  second 
question  to  be  determined,  viz.,  whether  what  happened  in 
this  case  was  a  ratification  or  a  promise.  Holding  these 
contracts  to  be  within  the  act,  and  desiring  to  give  full  effect 
to  its  provisions,  I  must  be  satisfied  that  what  was  said  and 
done  here  was  a  fresh  promise,  before  I  can  consent  to  a 
verdict  for  the  plaintiff.  I  say  "was  a  fresh  promise,"  be- 
cause that  is,  I  conceive,  the  point  to  be  established.  "  Evi- 
dence of  a  promise,"  in  the  sense  in  which  those  words  are 
commonly  used,  will  not  do  ;  and  I  think  that  in  this  argu- 
ment a  fallacy  lurks  in  their  common  .use.  They  have 
421]  ^survived  from  a  bygone  state  of  things,  when  they 
meant  something  very  different  from  the  meaning  which  it 
is  now  sought  to  affix  to  them.  In  former  days,  when 
neither  plaintiff  nor  defendant  could  be  witnesses, — a  state 
of  the  law  which  survived  as  regards  this  action  longer  than 
as  regards  any  other, — it  was  very  seldom  that  the  actual 
promise  could  be  directly  proved  at  all.  It  had  to  be  in- 
ferred from  conduct,  from  letters,  from  the  giving  of  pres- 
ents, from  preparations  for  the  marriage,  from  a  hundred 
facts  or  documents  consistent  only  or  only  reasonably  con- 
sistent with  a  previous  promise.  These  things  were  most 
properly  put  to  juries  as  "evidence  of  a  promise,"  not  of  a 
promise  made  and  re-made  every  time  a  letter  was  written, 
or  a  kiss  was  given,  or  a  present  was  made,  or  a  settlement 
was  agreed  upon,  or  a  wedding-day  was  fixed;  but  of  a 
promise  made,  as  such  promises  are  made  in  real  life, — once 
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for  all ;  evidence  of  a  promise  which  explained  these  things 
naturally,  of  a  promise  which  the  jury  were  to  find  as  a 
fact  and  of  tlie  existence  of  which  they  were  to  be  sat- 
isfied. Now  (unless  I  misapprehend  the  judgments  of  my 
learned  Brothers),  when  the  actual  promise  can  be  proved, 
nay,  when  it  has  been  actually  proved  in  terms,  it  is  for  the 
jury  to  say  in  each  case  whether  evidence  of  phrases  or  acts 
or  conduct,  which  in  old  days  would  have  been  evidence  of 
the  promise,  are  or  are  not  evidence  of  another  and  fresh 
promise,  because  the  phrase  or  the  act  or  the  conduct  im- 
plies a  promise,  or  refers  to  a  promise,  or  is  consistent  only 
with  the  existence  of  a  state  of  mind  which  recognizes  the 
promise  as  binding  at  the  time  when  the  phrase  or  the  act 
or  the  conduct  is  used  or  is  done.  Far  better  in  my  opinion 
to  overrule  Coxhead  v.  Mullis  (')  plainly  ;  or,  if  Coxhead  v. 
Mullisi^)  be  well  decided,  to  repeal  the  act  itself,  than  to 
give  authority  to  a  doctrine  which  will  make  the  act  in  cases 
of  this  sort  practically  a  dead  letter,  and  make  for  the  par- 
ties to  these  actions  a  contract  in  law  which  I  venture  to  saj?" 
neither  of  them  at  the  time  of  the  supposed  making  of  it 
ever  dreamed  they  were  making  in  point  of  fact.  A  very 
great  man  has  said,  ''After  all,  things  are  what  they  are, 
and  not  other  things."  If  there  is  a  promise  in  terms,  cadit 
qucBsiio :  if  there  is  not,  I  refuse  to  hold  that,  in  a  practical 
matter,  two  people  did  what  (as  it  is  a  *con tract  and  [422 
therefore  a  question  of  intention)  I  am  certain  they  did 
not  do. 

As  to  the  facts  of  this  case, — I  am  quite  content  to  take 
them  as  stated  by  my  learned  Brothers.  There  was  a  definite 
contract  between  the  parties  to  the  action  when  both  were 
under  age  ;  they  remained  for  years  upon  the  footing  of  en- 
gaged lovers ;  at  last  it  was  agreed  they  should  be  married 
at  a  particular  time,  and  on  a  definite  occasion  the  parties 
met,  and,  the  day  being  named  by  the  plaintiff,  the  day  so 
named  was  fixed  as  the  wedding-day.  Now,  was  this  a 
fresh  promise  to  marry  made  by  them  to  one  another,  for, 
this  I  apprehend  is  essential  to  found  the  action  ?  Or  was 
it  evidence  of  a  recognition  and  a  ratification  of  the  promise 
which  they  had  both  actually  made  several  years  before  to 
marry  one  another  ?  It  certainly  was  not  a  promise  in  terms ; 
so  far,  at  least,  is  conceded,  or  at  any  rate  cannot  be  disputed. 
Was  it  in  law  a  promise  or  a  ratification  ? 

In  order  to  ground  an  action,  the  promise  must  be  mutual ; 
it  must  be  an  agreement,  an  aggregatio  mentium^  to  the  same 
terms  at  the  same  time  ;  the  promise  of  each  being  the  con- 

0)  8  C.  P.  D.,  439  ;  80  Eng.  R.,  285. 
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sideration  for  the  promise,  of  the.other.  So  tliat  here  there 
must  have  been  an  actual  present  fresli  promise  to  marry 
one  another  on  the  day  when,  having  promised  years  ago, 
the  woman  is  asked  to  fix  the  day  on  wliich  the  promise  is 
to  be  fulfilled,  and  fixes  it  accordingly.  Pothier,  again,  says 
that  for  a  binding  contract  there  must  be  consent  of  con- 
tracting parties,  capacity  to  contract,  a  thing  certain  to  form 
the  subject  of  the  contract,  and  that  the  contract  must  be 
legal.  So  that  the  thing  certain  here  was.  I  must  presume, 
not  the  day  which  was  uncertain  before,  which  it  was  im- 
portant to  render  certain,  and  which  was  rendered  certain 
by  the  contract,  but  the  marriage  itself  which  had  been 
already  certain,  as  far  as  promises  could  make  it  so,  for 
many  years  past.  Take  some  parallel  cases, — A  man  makes 
a  binding  contract  for  the  purchase  of  a  picture  for  100 
guineas,  no  time  agreed  for  its  being  sent  home  ;  he  has  no 
space  for  it  for  some  months  ;  at  last  he  obtains  space  ;  he 
calls  on. the  vendor,  and  desires  that  the  picture  may  be  sent 
home,  say  on  the  5th  of  June :  held,  I  suppose,  a  fresh  pur- 
chase and  sale  of  the  picture  on  the  day  when  he  calls  to 
name  the  day.  The  same  law,  I  presume,  of  a  horse  left  for 
a  reasonable  time  in  a  vendor's  stable  while  arrangements 
423]  *2Are  being  made  for  its  reception  by  the  purchaser, 
and  a  day  afterwards  named  for  its  delivery  on  the  comple- 
tion of  such  arrangements.  And  so  in  a  hundred  other 
instances. 

These  are,  it  may  be  said,  eadem  per  eadem.  So  they  are ; 
and  he  who  accepts  one  conclusion  may  see  no  difficulty  in 
accepting  the  other.  But  the  consequences  are  to  my  mind 
startling,  and  such  as  till  compelled  by  authority  I  am  un- 
able to  accept.  I  will  not  appeal  to  the  common  sense  of 
mankind,  and  ask  whether  any  man  or  woman  who  fix  their 
wedding-day  do  in  fact  think  that  they  ai-e  then  promising 
over  again  and  afresh  to  marry  one  another,  because  I  have 
most  unfeigned  respect  for  the  sense  of  my  learned  Brothers, 
and  their  sense  and  mine  have  come  on  this  question  of  fact 
to  totally  opposite  conclusions.  I  can  but  fall  back  upon 
the  saying  already  quoted  ;  things  are  what  they  are,  and 
not  other  things:  and  affirm  that  in  my  judgment  (I  am 
speaking,  remember,  of  a  case  in  which  there  is  an  actual 
subsisting  and  acknowledged  contract  to  marry)  a  promise 
to  marry  is  one  tiling,  and  fixing  the  day  when  tlie  promise 
is  to  be  ])erformed  is  another  thing  and  not  the  same. 

On  the  other  hand,  what  happened  in  this  case  appears  to 
me  exactly  to  fulfil  the  definition  of  a  ratification,— Katiha- 
bitio   est  consensus  qui   negotium    perfectum    iusequitur. 
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Here,  the  negotium^  the  contract,  was  long  ^mcQ  perfectum. 
It  had  been  completed  years  before ;  it  was  consented  to, 
acknowledged,  ratified  in  the  strongest  way  when  the  day 
for  its  execution  was  ascertained.  I  am  therefore  of  opinion 
that  in  this  case  there  should  be  a  nonsuit  and  judgment  for 
the  defendant. 

I  cannot,  as  regards  the  circumstances  and  the  result  of 
this  particular  case,  regret  that  I  am  in  a  minority.  The 
real  facts  and  the  facts  proved  in  court  are,  no  doubt,  not 
always  the  same  ;  but  judging,  as  only  I  can  judge,  by  what 
was  proved  in  court,  the  conduct  of  the  plaintiff  was  as  good, 
and  that  of  the  defendant  was  as  bad,  as  it  could,  be  ;  and, 
if  the  law  will  give  them  to  her,  the  plaintiff  appears  morally 
well  entitled  to  the  damages  which  the  jury  nave  awarded. 

Judgment  for  the  paintiff. 

Solicitors  for  plaintiff :  Radford  &  FranJcland. 
Solicitor  for  defendant :  O.  E,  Carpenter. 


[6  Common  Fleas  Division,  429.] 
Aug.  7,  1880. 

*TiiE  Alliance  Bank  of  Simla  v.  Carey.  •   [429 

lAmitalion  of  Ac/ions — Bond  exeaUed  in  India — Specialty  and  Simple  Contract  Debts — 
Same  Period  of  Limitation — Action  in  England  not  barred  for  Twenty  Years, 

specialty  debts  in  India  have  no  higher  legal  value  nor  greater  efficacy  than  sim- 
ple contract  debts ;  and  the  same  period  of  limitation,  viz.,  three  years,  bars  the 
remedy  for  both,  but 

Held,  by  Lopes,  J.,  that  ^here  an  action  on  a  bond  executed  in  India  is  brought  in 
England,  the  bond  cannot  be  treated  as  a  simple  contract;  and,  therefore,  as  the 
English  Statutes  of  Limitation  apply,  the  remedy,  is  not  barred  until  after  the  lapse 
of  the  period  of  twenty  years  prescribed  by  3  <&  4  Wm.  4,  c.  42,  s.  8,  as  the  limita- 
tion for  actions  on  contracts  under  seal. 

FuKTiiER  CONSIDERATION.  This  was  an  action  brought 
on  a  bond  to  secure  repayment  of  14,000  rupees  and  interest. 

This  bond  was  dated  1871,  and  executed  in  India  where 
specialty  debts  have  no  greater  legal  value  or  efficacy  than 
simple  contract  debts,  and  tlie  remedy  for  both  is  barred  by 
the  same  period  of  limitation,  viz.,  three  years:  Civil  Code 
of  India,  chap.  vi.  The  Indian  Limitation  Act,  1871,  sec.  4, 
sch.  2,  part  vi. 

The  defendant  set  up  the  defence  that  the  debt  was  barred, 
as  more  than  three  years  had  elapsed  since  payment  of  in- 
stalments or  interest. 

Cave^  Q.C.,  and  Sltortt^  for  the  plaintiffs,  moved  for  judg- 
ment :     The  law  of  limitation  of  actions  is  part  of  the  lex 
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fori,  Tbis  bond  is  sned  upon  in  Eriglnnd,  and  therefore  the 
English  Statute  of  Limitation  (3  &  4  Wm.  4,  c.  42,  s.  3)  only 
can  apply.  But  the  bond  is  a  docuiment  under  seal,  and  the 
remed}'  on  it  is  not  barred  by  that  statute  until  after  the  ex- 
piration of  twenty  years. 

Finlay  and  Mead^  for  the  defendant :  The  law  of  limita- 
tion is  indeed  part  of  the  lex  fori.  But  the  Englisli  law 
governs  this  case.  Everything  relating  to  the  efficacy  of 
contracts  is  governed  by  the  law  of  the  place  where  it  is 
made.  By  the  law  of  India  this  so-called  bond  is  merely  a 
simple  contract,  and  more  than  six  years,  the  English  period 
of  limitations  for  actions  on  simple  contracts,  have  elapsed 
since  payment  or  acknowledgment  of  any  part  of  the  debt. 
Suppose  the  Indian  law  required  an  impressed  seal  and  a 
430]  *waxen  seal  had  no  legal  effect,  a  bond  must  be  here 
treated  as  a  simple  contract,  although  bearing  a  waxen  seal. 
A  document  accidentally  blotted  with  wax  at  the  end  of  the 
signature  would  not  be  regarded  as  a  deed  even  in  England. 
Story  in  his  Conflict  of  Laws,  7th  ed.,  §  240,  p.  277,  says, 
"Boullenois  has  discussed  this  subject  in  a  most  elaborate 
manner;  and  has  laid  down  a  number  of  rules  which  are 
entitled  to  great  consideration.  First,  the  law  of  the  place 
where  a  contract  is  entered  into  is  to  govern  as  to 
everything  which  concerns  the  proof,  and  authenticity  of 
the  contract  and  the  faith  which  is  due  to  it ;  that  is  to  say, 
in  all  things  which  regard  its  solemnities  and  formalities," 
citing  2  Boullenois,  ch.  46,  p.  458.  And  see  Story's  Conflict 
of  Laws,  §  263. 

Cave^  Q.C.,  replied. 

Cur,  adv,  vulL 

Lopes,  J.:  It  was  contended  for  the  defendant  that  the 
plaintiftV  remedy  was  barred  by  the  Statute  of  Limitations, 
default  having  been  made  in  payment  of  instalments  under 
the  bond  more  than  six  years  before  the  commencement  of 
this  action. 

Specialty  debts  in  India,  where  this  bond  was  executed, 
have  no  higher  value  nor  greater  efficacy  than  simple 
contract  debts;  and  the  same  period  of  limitation  applies  to 
them  as  to  simple  contracts.  If  this  action  had  been  brought 
upon  this  bond  in  India,  the  plea  of  the  Statute  of  Limita- 
tions as  pleaded  would  have  been  a  good  answer.  The  action 
is  brought  in  this  country.  We  treat  documents  to  which 
the  parties  have  appended  their  seals  as  of  a  more  solemn 
character  than  one  to  which  a  seal  has  not  been  attached, 
and  give  them  an  effect  different  from  what  they  do  in  India. 


Vol.  v.]  COMMOX  PLEAS  DIVISION.  37 

Alliance  Biiiik  of  Simla  v.  Carey.  1880 

Oaroonise  of  procedure  with  regard  to  them  is  different,  and 
a  different  period  of  limitation  applies. 

The  question  is  one  of  procedure,  and  as  such  must  be 
determined  by  tlie  law  of  the  country  where  the  action  is 
brought.  The  document  is  under  seal.  An  English  court 
cannot  ignore  this,  and  must  give  to  it  the  effect  that  in  this 
country  belongs  to  it.  I  must  hold  therefore  that  the  remedy 
under  the  bond  cannot  be  barred  except  after  the  lapse  of 
twenty  years, 

*There  will  be  judgment  for  the  plaintiffs  for  [431 
£1,650,  and  interest  from  the  5th  of  November,  with  costs. 

Judgment  accordingly. 

Solicitors  for  plaintiffs  :  Lattey  &  Hart. 
Solicitors  for  defendant :  Mead  c6  Son. 

At  common  law,  although  a  claim  kins  v.  Barney,  5   id.,  457  ;  Bank  v. 

may  be  barred  by  the  statute  of  limita-  Donally,  8  id.,  361. 

tions  of  another  State — ^i.e.,  where  the  West  Virginia :  Urton  v.  Harris,  2 

instrument  was  made    or  where  the  West  Va.,  88. 

plaintiff    or    defendant    resides — such  Where  a   foreign  statute  provided 

statute  is  no  defence,  but  the  case  must  that  after  a  certain  lapse  of  time  an 

be    determined    by    the    law    of    the  obligation  shall  be  held  and  taken  to  be 

forum  :  1  Memphis  L.  J.,  93  ;  4  Cowen,  absolutely  paid  and  discharged,  it  was 

510  note.  held  not  to  constitute  a  valid  defense  : 

Canada,  Upper:  Hart  v.  Wilson,  6  Darling  d.  Hitchcock,  28  U.  C.  Q.  B., 

U.  C.  Q.   B.   (O.    S.),  19;    Darling  f>.  439.  reversing  25  id.,  463,  and  dftap- 

Hitchcock,  28  U.'C.  Q.  B.,  439.  revers-  proving  Hervey  v.  Jaques,  20  id.,  366. 

ing  25  id.,  463,  and  disapproving  Her-  In  Wisconsin  it  has  been  held  that 

vey  V.  Jaques,  20  id.,  366.  such  a  statute  does  not  merely  bar  the 

Kentucky:  McDonald  v.  Underhill,  remedy,  but  extinguishes    the  claim, 

10   Bush.  584 ;    McArthur  v.  Goddin,  and    is    a  valid    defence :    Brown    v. 

12  id.,  274.  Parker,  28  Wise,  21,  29-33. 

Mississippi;    Perkins    d.    Guy,    55  In   some  of  the   States,  by  statute, 

Miss.,  153,  1  Memphis  L.  J.,  131.  where  a  cause  of  action  which  accrued 

New  York:  Miller  v.  Brenhard,  68  in  another  State  is  barred  by  the  stat- 

N.  Y.,  83,  affirming  7  Hun,  330 ;  Car-  ute  of  that   State,  an  action  on  such 

penter  o.    Minturn,  6  Lans.,  56;  To-  cause  of  action  cannot  be  maintained, 

lando  i>,  Lachenmeyer,  37   How.  Pr.,  Illinois:   Hymau  v.  Bnyne,  83  Ills., 

145,  6  Abb.  Pr.  (N.S.),  215  ;  Power  tJ.  256 ;  Wernse  d.  Hall,  101  id.,  423. 

Hathawav,   43    Barb.,   214;    Gans    v.  Indiana:  Van   Dorn   v.  Bodeley,  38 

Frank,  36  id.,  320.  Ind.,  402,  411-2  ;  Harris  v.  Harris,  Id., 

See  Hall  tj.  Robbins,  4  Lans.,  463  ;  423  ;  Wright  x.  Johnson,  42  id.,  29. 

Mayer  t?.  Friedman,  7  id.,  218;  Rath-  Iowa:    Davis  c   Harper,   48  Iowa, 

bun  t?.  Northern,  etc.,  50  N.  Y.,  656;  513. 

Olcott  c.  Tioga,  etc. ,  20  id. ,  224.  Kentucky:     McArthur    tj.   Goddin, 

Oregon :    McCormick  o.  Blanchard,  12  Bush,  274. 
7  Oregon,  2:32.  New   York :    Code    of    Civil    Pro- 
Tennessee  :  See  Woodlie  tJ.  Towles,  cedure,  §g  390,  401. 
9  Baxter,  592,  1  Memphis  L.  J.,  68.  Ohio:    See  Whelan  tJ.  Kingsley,  26 

United    States,    Supreme    Court:  Ohio  St.  R.,  131. 

Townsend  v.  Jamison,   9  How.,   407;  Oregon:  See  McCormick  v.  Blanch- 

McCoyle  v.  Cohen,  13  Pet.,  312;  Mc-  ard,  7  Oregon,  232. 
auney  t>.  Silliman,  3  id.,  276  ;  Haw- 
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[5  Common  Pleas  Division,  481.] 
March  22,  1880. 

The  Mayor  and  the  Free  Burgesses  of  the  Borough 
OF  Saltash  v.  Goodman  and  Blake. 

JP'ishery — Oyniers — Navigable  River — Corporation — Crown  Grant  of  "  Waters" — 
Several  Fiilitrif — Fremcriptioti — Claim  of  Inhabitantit  to  Dredge-Immemorial  Usage 
— No  Jividence  of  Incorporation  by  Crown. 

The  plaintiiTs,  the  ma^^or  and  the  free  burg-esaes  of  a  borough,  were  incorporated 
by  royal  charters,  and  entitled  to  a  several  oyster  fishery  in  a  tidal  navigable  river. 
They  sued  the  defendants  for  trespasses  to  the  fishery. 

Tne  defendants  were  free  inhabitants  of  ancient  tenements  in  the  borough.  The 
free  inhabitants  of  ancient  tenements  in  the  boroagh  had  from  time  immemorial, 
without  interruption  and  claiming  as  of  right,  exercised  the  privilege  of  dredging 
for  oysters  in  the  river,  from  the  2d  of  February  in  each  year  to  Easter  Eve  in  each 
year,  and  of  catching  and  carrying  away  the  same  without  stint  for  sale  or  other- 
wise. The  acts  complained  of  were  done  in  exercise  of  this  privilege.  The  usage 
to  dredge  oysters  without  stint  for  the  purposes  of  sale  or  otiierwise  tended  to  the 
destruction  of  the  oyster  fisher}',  and,  if  continued,  would  destroy  the  fishery. 

The  defendants  claimed  to  exercise  the  privilege:  (1).  as  subjects  of  the  realm ; 
(2),  as  free  inhabitants  of  the  borough  ;  (3),  as  free  inliabitants  of  ancient  tenements 
in  the  borough : 

Held,  that  they  could  not  maintain  such  privilege  on  any  of  the  grounds  alleged, 
as  it  was  inconsistent  with,  antagonistic  to,  and  destructive  of  the  plaintiffs*  several 
fishery ;  and  that  the  court  could  not  from,  the  immemorial  user  alone,  and  in  the 
absence  of  any  evidence  of  an  incorporation  of  the  free  inhabitants,  presume  a  legal 
origin  for  the  privilege  by  Crown  grant  to  them. 


[6  Common  Pleas  Division,  455.] 

June  30,  1880. 

[IN  THE  COURT  OF  APPEAL.] 

455]  *SuLLiVAN  V.  MiTCALFE  and  Others. 

Company — Prospectus — Concealment  of  Contract — Companies  Act,  186Y  (80  db  31 

Vict.  c.  131),  ».  38. 

B.  and  C,  being  possessed  of  a  patent,  agreed  to  sell  it  to  a  company  for  £56,000, 
but  by  a  series  of  contracts  it  was  arranged  that  only  £2,0(X)  out  of  that  sum  should 
be  retained  by  them  for  their  own  use,  and  that  £54,000  should  l>e  divided  between 
the  promoters  of  the  company.  The  prospectus,  issued  on  behalf  of  the  company, 
did  not  mention  the  contracts  relating  to  the  di>«p(>sal  of  the  purchase-money  of  the 
patent.  The  defendants  were  promoters  and  directors  of  the  company.  The  plain- 
tiff subscribed  for  shares,  but  he  afterwards  sued  the  defendants  to  recover  the  price 
of  the  shares  subscribed  for  by  him : 

Held,  upon  demurrer,  by  Baggallay  and  Thesiger,  L. JJ.  (Bramwell,  L  J.,  dissent* 
ing),  that  the  contracts  as  to  the  disposal  of  the  purchase-money  of  the  patent  ought 
to  have  been  specified  in  the  prospectus  pursuant  to  the  Companies  Act,  1867,  s.  38, 
and  that  the  defendants  were  liable  to  the  plaintiff  for  the  price  of  his  shares. 

Governs  Case  (1  Ch.  D..  182),  and  2'wycross  v.  GratU  (2  C.  P.  D.,  469;  21  Eng.  R., 
887  ;  30  Eng.  R.,  393.)  discussed. 
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AppKALSof  the  defendants,  Peeleand  Brown,  from  orders 
of  Grove,  J.,  overruling  demurrers. 

The  allegations  contained  in  the  statement  of  claim  and 
the  arguments  are  sufficiently  set  forth  in  the  judgments  of 
the  Lords  Justices. 

*Peb.  19.  Collins^  Q.C.,  and  Seward  Brice^  for  [456 
the  plaintiff. 

Harrison^  Q.C.,  and  Bray^  for  the  defendant  Peele. 
Talfourd  Salter^  Q.C.,  for  the  defendant  Brown. 

Cur,  adv,  vult. 

June  30.     The  following  judgments  were  delivered. 

TiiESiGER,  L.  J.  (*):  This  appeal  raises  the  question  whether 
Tipon  demurrer  certain  contracts  set  forth  in  a  statement  of 
claim  ought  or  ought  not  to  be  held  to  come  within  s.  38  of 
the  Companies  Act,  1867  ('). 

Shortly  stated,  the  contracts  compose  a  series  of  arrange- 
ments made  by  parties  to  the  formation  of  a  joint  stock 
company,  and  having  for  their  object  its  formation.  They 
are  contracts,  from  which,  wlien  disclosed,  it  would  be  rea- 
sonably inferred,  that  what  was  purchased  by  the  company 
when  formed  was  of  far  less  value  than  the  sum  which  was 
actually  paid  by  the  company  for  it,  that  the  company's 
capital  had  been  or  was  to  be  expended  principally  in  indi- 
rect payments  to  the  promoters  of  the  company  and  persons 
connected  with  them  other  than  the  real  vendors  to  the  com- 
pany, and  but  little  in  the  real  bona  fide  purchase  of  that 
which  was  to  constitute  the  subject  of  the  company's  busi- 
ness, that  some  at  least  of  the  persons  who,  by  prospectus 
invited  the  public  to  take  shares  in  the  company,  held  such 
a  position  in  regard  to  its  formation  and  in  connection  with 
the  vendors  and  promoters  as  to  make  their  interests  and 
the  interests  of  ordinary  subscribers  for  shares  in  the  com- 
pany by  no  means  the  same,  and,  finally,  that  the  com- 
pany itself  was  one  in  which  no  prudent  man  with  knowledge 
of  these  facts,  and  trusting  to  the  success  of  the  undertaking 
alone,  would  be  likely  to  embark  his  money  in  shares.     On 

(*)  This  judgment   was  read  by  Bag-  or  notice,  whether  subject  to  adoption  by 

gatlay,  hJ.  the  directors  or  the  company  or  other- 

(^)  By  the  Companies  Act,  1867  (30  «fe  wise  ;  and  any  prospectus  or  notice  not 

31  Vict.  c.  131),  8.  H8,  "  Every  prospectus  specifying   the    same    shall    bo   deemed 

of  a  company,  and  every  notice  inviting  fraudulent  on  the  part  of  the  promoters, 

persons  to  subscribe  for  shares  in  any  directors,   and    officers   of  the  company 

joint  stock   company,  shall  si)ecify  the  knowingly  issuing  the  same,  as  regards 

dates  and  the  nanies  of  the  parties  to  any  any  person  taking  shares  in  the  company 

contract  entered  into  by  the  company,  or  on  the  faith  of  such  prospectus,  unless  he 

the    promoters,    directors,    or    trustees  shall  have  had  notice  of  such  contract." 
thereof,  before  such  issue  of  the  prospectus 
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457]  the  *other  hand,  assuming  the  company  formed,  and 
the  purchase,  which  was  the  object  of  its  formation,  carried 
out,  there  was  nothing  in  any  of  the  contracts  other  than 
the  one  which  was  in  fact  disclosed,  which  bound  or  directly 
affected  the  company  or  its  property,  nothing  wliich  by 
adoption  or  otherwise  could  impose  any  burden  or  obli- 
gation, any  loss  or  liability  upon  it,  nothing  which  made 
the  value  of  its  shares  intrinsically  greater  or  less.  Under 
these  circumstances  we  are  brought  face  to  face  with  two 
opposing  views  of  the  meaning  of  the  section  to  be  construed. 
The  one,  shortly  expressed  by  Bramwell,  L.J.,  in  Twycross 
V.  Gh'ant{'\  to  the  effect  that  only  those  contracts  are 
meant  ''which  affect  the  company,  which  put  an  obligation 
dn  it,  whether  with  or  without  some  benefit  attached,"'  and 
again  "contracts  binding  on  the  company  or  contracts  which 
thejr  have  power  to  reject,"  and  expanded  by  Kelly,  C.B., 
in  his  judgment  in  the  same  case  at  p.  506,  where  he  says 
"that  a  contract  to  be  within  the  provision  must  have  been 
made  with  the  company  if  it  has  been  formed,  and  if  not, 
with  the  promoters  or  the  directors  or  the  trustees,  repre- 
senting or  purporting  to  act  on  behalf  of  the  future  company, 
and  with  the  intent  that  the  company  when  formed  shall 
execute  a  corresponding  contract,  and  so  in  effect  ratify  the 
act  done  by  the  promoters  or  other  body  of  persons  men- 
tioned before  its  formation  ;  also  that  it  must  be  such  as  to 
impose,  or  be  intended  to  impose  a  burden,  or  obligation,  or 
a  loss,  or  a  liability  upon  the  company,  which  would  affect 
the  value  of  the  shares  in  the  hands  of  a  purcliaser."  The 
other  view  is  stated  by  Brett,  L.J.,  in  Governs  Case{^),  in 
the  following  terms :  "I  come  to  the  conclusion  that  it," 
6.  38,  "  includes  every  contract  made  before  the  issue  of  the 
prospectus,  the  knowledge  of  which  might  have  an  effect 
upon  a  reasonable  subscriber  for  shares  in  determining  him 
to  give  or  withhold  faith  in  the  promoter,  director,  or  trustee 
issuing  the  prospectus,  whether  such  contract  was  made  by 
such  promoter,  director,  or  trustee  before  or  after  he  became  a 
promoter,  director,  or  trustee,  and  whether  or  not  such  con- 
tract was  made  on  behalf  of,  or  so  as  if  adopted  to  impose  a 
liability  on,  the  company."  The  arguments  for  and  against 
these  opposing  views  have  been  so  elaborately  set  forth  and 
458]  discussed  in  the  judgrnents  in  Twycross  *v.  Orant{^\ 
both  in  the  Common  Pleas  I)i vision  and  in  the  Court  of  Ap- 
peal, that  it  would  serve  no  useful  purpose  if  I  were  to  reca- 
pitulate them.     I  shall  content  myself  by  stating  generally 

0)  2  C.  P.  D.,  469,  497,  499  ;  21  Eng.  R.,  387,  412-3.      («)  1  Ch.  D.,  182,  200. 

(»)  2  C.  P.  D.,  469 ;  21  Eng.  R.,  387. 
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tlie  grounds,  upon  which  I  feel  myself  compelled  to  adopt  a 
wider  construction  of  the  section  than  that  which  the  former 
of  the  two  views  allow^s. 

I  am  not  myself  much  impressed  by  the  argument  founded 
upon  a  presumption  of  the  mischief  for  which  the  section 
was  inteiuied  to  provide  a  remedy,  not  because  I  do  not  ac- 
cede to  the  principle,  to  adopt  the  language  of  Brett,  Ij.  J., 
in  Governs  Casei^),  that  the  enactments  being  remedial  nuijst 
be  so  construed  as  to  give  the  most  complete  remedy  whidi 
the  phraseology  will  permit,  but  because  there  appears  to 
me  to  be  considerable  uncertainty  as  to  what  was  the  par- 
ticular mischief  for  which  the  enactment  was  intended  to 
provide  a  remedy.  No  one  can  doubt  that  it  was  intended  to 
give  to  persons  invited  by  prospectuses  or  notices  to  become 
sliarehoiders  in  companies  some  greater  prote(;rion  than  they 
possessed  before  ;  but  whether  such  protection  was  merely 
directed  to  prevent *the  concealment  from  such  persons  of 
contracts  of  the  description  of  that,  which  was  concealed  iu 
the  well  known  case  of  Overend,  Gurney  &  Co.,  Limited,  a 
contract  which  had  a  most  direct  and  most  material  bearing 
npon  the  position  of  the  company  and  the  value  of  its  shares  ; 
or  whether  it  was  intended  to  enforce  also  the  disclosure  of 
all  the  arrangements  preceding  the  formation  of  a  company 
made  by  the  parties  concerned  in  its  formation,  whether  they 
directly  affect  the  position  of  the  company  or  not,  is  a  mat- 
ter which  from  no  source  properly  open  to  us  can  be  satis- 
factorily solved.  In  this  state  of  circumstances  any  a  ^r/or/ 
argument  drawn  from  the  supposed  intention  of  the  Legis- 
lature is  as  likely  to  mislead  as  to  assist.  What  particular 
contracts  are  or  are  not  comprised  in  the  enactment,  and 
what  are  the  conditions  under  which  they  are  or  need  not 
to  be  disclosed,  are  questions  which  fall  to  be  determined 
npon  the  language  of  the  enactment  itself,  with  no  other 
guide  for  its  construction  than  is  afforded  by  the  admitted 
general  intention  of  the  Legislature  and  the  ordinary  rules, 
which  govern  the  courts  in  the  interpretation  of  statutes 
and  written  instruments. 

*The  heading  of  the  two  sections,  of  which  s.  38  is  [459 
one,  has  been  sometimes  relied  on  by  those  who  support  the 
morelimited  meaning  of  the  term  ''contracts"  used  in  s.  38, 
but  the  argument  derived  from  it  is,  in  my  opinion,  at  best 
so  slight  as  to  be  practically  worthless. 

As  regards  the  section  itself,  this  much  must  be  admitted, 
as  it  has  been  either  in  express  terms  or  impliedly  by  every 
judge  who  has  had  to  consider  the  meaning  of  the  section, 

0)  1  Ch.  D.,  182,  200. 

31  Eng.  Rep.  6 
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viz.,  that  the  words  "contract  entered  into  by  the  company 
or  the  promoters,  directors,  or  trustees  thereof"  are  so  o:en- 
eral  that  they  must  necessarily  receive  some  qnalitication. 
Startino;  then  witii  this  premise,  I  must  confess  tliat  from  the 
mere  hinguag^  of  the  section  any  more  than  from  tlie  pre- 
sumed intention  of  the  Legislature,  I  cannot  collect  with  any 
sufficient  certainty  what  that  qualification  is.  As  a  mere 
matter  of  interpretation  unaffected  by  any  rule  of  construc- 
tion, the  section  appears  to  me  capable  of  being  read  in  such 
a  manner  as  to  bear  either  the  wider  or  the  narrower  inter- 
pretation which  has  been  put  upon  it,  and  the  arguments  in 
favor  of  the  one  and  the  other  interpretation  appear  to  me 
almost  equally  balanced.  Under  such  circumstances,  even 
if  there  were  no  rule  of  construction  guiding  me  to  the  same 
result,  I  should  feel  myself  compelled  by  the  preponderating 
weight  of  judicial  authority,  which,  putting  aside  Governs 
Case{')  which  is  claimed  by  the  advocates  of  both  interpre- 
tations, is  to  be  found  in  favor  of  the  wider  interpretation  in 
Cornell  V.  IIa?/{'),  in  Charlton  y,  Hay(^\  and  in  Twyaoss 
v.  Grant {^).  But  independently  of  authority,  and  assum- 
ing the  language  of  the  section  to  be  as  uncertain  as  I  haye 
stated  that  in  my  opinion  it  is,,  I  feel  equally  bound  to  adopt 
the  wider  interpretation,  upon  what  I  think  ought  to  be 
adopted  as  a  rule  of  construction  in  such  a  case,  viz.,  that 
when  from  the  nature  of  the  provision  contained  in  an  act  of 
Parliament  it  is  clear  that  a  restriction  must  be  put  upon  the 
ordinarj'  and  literal  signification  of  some  word  or  expres- 
sion, and  it  is  uncertain  from  anything  to  be  found  in  the 
act  itself,  or  in  the  circumstances  judicially  cognizable  under 
which  the  provision  was  inserted,  what  the  exact  character 
460]  and  extent  of  that  restriction  *is,  it  is  the  duty  of  the 
courts  to  put  no  greater  restriction  than  the  nature  of  the 
provision  and  the  subject-matter  to  which  it  relates  necessa- 
rily impose.  Applying  tjiis  rule  in  its  utmost  strictness  to 
the  construction  of  the  section  in  qiiesti6n,  it  might  be  said 
that  all  contracts  must  be  disclosed  in  a  prospectus  inviting 
persons  to  take  shares  in  a  company,  at  the  peril  at  least  of 
an  action  if  they  are  not,  which  relate  to  the  formation  of 
the  company  or  to  its  capital,  property,  or  business  when 
formed,  or  to  the  position  pecuniary  or  otherwise,  in  regard 
to  the  company  or  its  promoters  or  vendors,  of  the  directors 
or  other  officers  of  the  company,  provided  that  one  of  the 
parties  to  such  contracts  is  a  person  who  at  its  date  or  sub- 
sequently becomes  a  promoter,  director,  or  trustee  of  the 

D  1  Ch.  D.,  182.  O  31  L.  T.  (N.S.).  487. 

C)  J.aw  Ui'iL,  S  C.  P.,  :j2S  ;  o  Eng.  R.,  301.         ^^)  2  C.  W  1).,  4r,y ;  21  Eng.  R,,  SSY. 
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company.  If  it  be  urged  against  such  a  wide  construction 
of  the  section  that  contracts  wliolly  immaterial  to  be  dis- 
closed would  thereby  be  brought  witliin  its  provisions,  the 
answer  may  be  given  that  no  consequence  follows  the  omis- 
sion to  disclose  in  a  prospectus  any  contract  except  in  favor 
of  a  person  taking  shares  on  the  faith  of  such  prospectus, 
and  that  giving  a  reasonable  meaning  to  this  not  very  hap- 
pily worded  expression  no  person  can  be  said  to  have  taken 
shares  on  the  faith  of  a  prospectus  except  a  person  who  can 
prove  to  the  satisfaction  of  a  jury  that  he  took  his  sliares  on 
the  faith  of  there  being  no  such  contract  as  that  omitted  to 
be  disclosed,  and  that  if  such  contract  had  been  disclosed  to 
him  he  would  not  have  taken  his  shares.  This  is  in  sub- 
stance the  answer  given  to  the  objection  by  Cockburn,  C.  J., 
in  Twycross  v.  Grant {^\  and  the  practical  effect  of  this 
view  of  the  section  would  be,  that  a  prospectus  might  with 
safety  to  those  issuing  it  omit  the  mention  of  all  contracts 
except  such  as  might  be  reasonably  said  to  be  material  to  be 
known  t^  persons  invited  to  take  shares  in  order  to  enable 
them  to  form  a  judgment  as  to  the  policy  of  so  doing.  But 
this  view  is  no  doubt  open  to  the  criticism  that  it  supposes 
the  Legislature  to  have  in  the  early  part  of  the  section  di- 
rected the  disclosure  of  contracts,  which,  if  disclosed,  would 
be  so  to  no  useful  purpose,  and  if  omitted  to  be  disclosed 
would  be  so  with  impunity.  I  am,  therefore,  content  to  put 
the  condition,  which  would  otherwise  attach  only  to  the 
remedy  for  nondisclosure  of  a  contract  as  a  further  limita- 
tion *or  restriction  upon  the  generality  of  the  de-  [461 
scription  of  the  contract  itself,  and  \i>  adopt  the  view  that 
every  contract  relating  to  the  formation  of  a  company,  or 
to  its  capital,  property,  or  business  when  formed,  or  to  the 
position,  pecuniary  or  otherwise,  in  regard  to  tliv  company, 
or  its  promoters  or  vendors,  of  the  directors  or  other  officers 
of  the  company,  and  which  is  material  to  be  made  known  to 
persons  invited  to  take  shares  in  order  to  enable  them  to 
form  a  judgment  as  to  the  policy  of  so  doing,  is  a  contract 
within  the  meaning  of  s.  38  of  the  Companies  Act,  1867,  and 
as  such  must  be  disclosed  under  the  circumstances  and  to 
tlie  extent  which  the  section  points  out,  provided  that  one 
of  the  parties  to  it  is  at  its  date  or  subsequently  becomes  a 
promoter,  director,  or  trustee  of  the  company.  I  cannot,  as 
a  matter  of  law,  and  upon  demurrer  say  that  any  of  the  con- 
tracts set  out  in  the  statement  of  claim  are  not  such  as  may 
reasonably  be  found  by  a  jury  to  come  within  this  defini- 
tion, and  I  am  therefore  of  opinion  that  the  judgment  of 
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Grove,  J.,  overruling  the  demurrer  was  right,  and  should  be 
aflSrmed. 

Baggallay,  L.J.:  The  substantial  question  which  we 
liave  to  determine  upon  the  present  appeal  is,  what  contracts, 
or  rather  what  classes  of  contracts,  are  within  the  provisions 
of  the  38th  section  of  the  Companies  Act  of  1867.  Upon 
this  question  there  has  been  considerable  difference  of  judi- 
cial opinion  ;  and  in  the  case  ol  Twyaoss  v.  Grant  {'\  which 
is  the  only  case  in  which  the  question  has  hitherto  come 
directly  under  the  consideration  of  the  Court  of  Appeal,  the 
judges  then  constituting  the  court  were  equally  divided  in 
opinion.  On  the  present  occasion,  the  question  is  raised  by 
demurrer,  and  consequently  in  the  simplest  possible  form, 
as  it  is  in  no  respect  complicated  by  conflicting  statements 
of  fact;  the  allegations  in  the  statement  of  claim  must  for 
the  purposes  of  the  appeal  be  assumed  to  be  true. 

The  facts  of  the  case,  with  which  we  have  to  deal,  nre  as 
follows:  the  Diamond  Fuel  Company,  Limited,  was  regis- 
tered on  the  27th  of  January,  1873,  under  the  Companies 
Acts,  1862  and  1867,  and  thereupon  a  prospectus  was  issued 
by  the  defendants,  other  than  the  company,  inviting  the 
462]  public  to  subscribe  for  shares.  The  ^prospectus  so 
issued  contained  the  following,  amongst  other  statements: 
that  the  company  was  formed  for  the  purpose  of  purchasing 
the  patents  of  Mr.  David  Barker  for  improvements  in  the 
manufacture  of  artificial  fuel  and  of  acquiring  and  devel- 
oping the  works  of  such  manufacture  as  then  carried  on 
by  Messrs.  Barker  and  Clare  at  Stratford,  in  Essex ;  that  a 
provisional  agreement  had  been  entered  into  with  the  pro- 
prietors of  the  patents  for  the  purchase  of  all  their  patent 
rights  in  the  United  Kingdom  and  abroad,  together  with  the 
presses,  works,  machinery,  plant,  stock,  &c.,  at  Stratford, 
for  the  sum  of  £16,000  in  cash  and  8,200  fully  paid-up  shares 
of  £5  each  ;  and  that  the  only  contract  entered  into  was 
dated  the  15th  of  November,  1872,  and  was  between  David 
Barker  and  Thomas  Deykin  Clare  of  the  one  part,  and  Fran- 
cis Lambe  Price,  on  behalf  of  the  company,  of  the  other 
part,  which  might  be  inspected  at  the  office  of  the  company. 
The  contract  so  referred  to  was  the  provisional  agreement  ' 
mentioned  in  the  prospectus,  and  was  to  the  effect  that  the 
said  Francis  Lambe  Price  should  purchase  the  patents  as 
trustee  for  and  on  behalf  of  the  company,  and  that  the  com- 
pany should  adopt  such  purchase  immediately  after  its 
registration.  The  plaintiff  subscribed  for  200  shares  in  the 
company,  and  paid  to  the  company  the  full  amount  thereof, 
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namely,  tlie  sura  of  £1,000.  On  the  9th  of  September,  1878, 
he  commenced  the  present  action  to  recover  the  amount  so 
paid  by  liim,  npon  the  ground  that  he  took  the  shares  on 
the  faith  of  the  prospectus  issued  by  the  defendants,  and 
that  such  prospectus  was  as  atjainst  him  fraudulent  witliin 
the  intent  and  meaning  of  the  38th  section  of  the  Companies 
Act  of  1867,  by  reason  of  certain  contracts,  which  had  been 
entered  into  by  the  promoters  of  the  company  before  the 
issue  of  the  prospectus,  not  being  specified  in  it. 

The  more  important  allegations  in  the  plaintifTs  state- 
ment of  claim  are  to  the  following  effect:  that  the  defend- 
ants, other  than  the  company,  issued  the  prospectus  already 
referred  to,  end  were  at  the  time  of  such  issue  promoters 
and  directors  of  the  company  ;  that  although  the  amount 
made  payable  to  Barker  and  Clare  under  the  contract  of  the 
15th  of  November,  1872,  for  the  purchase  of  the  patent  was 
the  sum  of  £66,000,  £2,()()0  only  of  that  sum  was  to  be  re- 
tained by  them  for  their  own  benefit,  and  that  *under  [463 
a  series  of  contracts  entered  into  by  the  promoters  and 
directors,  which  it  is  unnecessary  now  to  specify  in  detail, 
the  balance  of  £54,000  was  to  be  divided  between  all  or  some 
of  the  promoters  of  the  company,  and  that  at  the  time  of 
issuing  the  prospectus  the  defendants  were  well  aware  that 
these  contracts  had  been  entered  into  and  had  omitted  to 
specify  them  in  the  prospectus.  The  allegations  are  to 
some  extent  wanting  in  precision  as  to  the  parties  between 
whom  and  in  what  proportions  the  £54,000  were  to  be 
divided;  but  £3,900  are  stated  to  have  been  paid  to  the  de- 
fendant Mitcalfe  and  £5,000  to  a  person  named  Parry,  and 
the  remainder  to  have  been  divided  between  persons  referred 
to  as  "the  others  of  the  said  parties,"  which  words,  by  ref- 
erence to  the  9th  paragraph,  indicate  the  persons  mentioned 
in  the  previous  paragraphs  as  having  been  engaged  in  form- 
ing and  promoting  the  company,  including  all  the  defend- 
ants. What  we  have  then  to  decide  is,  whether  the  contracts 
so  omitted  from  the  prospectus  ought  to  have  been  specified 

in  it. 

The  very  general  terms  in  which  the  38th  section  of  the 
act  of  1867  is  expressed,  have  been  the  subject  of  comment 
by  all  the  judges  who  have  been  called  upon  to  consider  it, 
and  their  opinions,  as  reported,  have  been  for  the  most  part 
introduced  by  observations  to  the  effect  that  the  language 
of  the  section  is  so  general  that  it  cannot  be  literally  con- 
strued, and  that  some  limitation  must  consequently  be  put 
upon  it.  In  its  earlier  portion  it  directs  that  every  pro- 
spectus of  a  company  and  every  notice  inviting  persons  to 
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subscribe  for  shares  in  any  joint  stock  company,  shalT 
specify  the  dates  and  the  names  of  the  parties  to  any  con- 
tract entered  into  by  the  company,  or  the  promoters,  di- 
rectors, or  trustees  thereof,  before  the  issue  of  any  such 
propectus  or  notice,  whether  subject  to  adoption  by  the 
directors  or  the  company  or  otherwise  ;  and  the  second  por- 
tion of  the  section  discloses  the  consequences  which  are  to 
ensue  if  tliese  directions  are  disobeyed.  Now  the  words 
"any  contract  entered  into  by  the  company  or  the  promo- 
ters, directors,  or  trustees  thereof  before  the  issue  of  the 
propectus  or  notice,"  taken  by  themselves,  are  in  every 
respect  unlimited  ;  but  is  not  the  necessary  limitation  to  be 
found  in  the  context?  The  contract  referred  to,  whatever 
may  be  its  limited  meaning,  is  to  be  specified  in  every  pro- 
464]  spectus  or  notice  ^issued  for  the  purpose  of  inviting 
persons  to  subscribe  for  shares.  Why  should  provision  be 
made  for  its  being  specified  in  every  prospectus  or  notice 
issued  for  this  purpose,  whilst  no  provision  is  made  for  its 
being  specified  in  any  prospectus  or  notice  issued  for  any 
other  purpose,  unless  it  was  the  intention  of  the  Legislature 
to  afford  some  protectfon  to  or  to  confer  some  benefit  upon 
persons  who  might  be  likely  to  respond  to  the  invitations  so 
given  to  them  ?  And  if  such  was  the  intention  of  the  Legis- 
lature it  is  difficult  to  suggest  any  other  class  of  contracts 
as  being  within  its  contemplation  than  such  as,  if  made 
known  to  a  person  reading  the  prospectus  or  notice,  would 
be  likely  to  influence  him  in  determining  whether  he  would 
or  would  not  become  a  shareholder  in  the  projected  company. 
Here,  then,  is  at  least  a  suggestion  of  the  limitation  which 
should  be  put  upon  the  words  *'any  contract." 

But  let  us  pass  on  to  a  consideration  of  the  second  portion 
of  the  section  ;  it  enacts  that  a  prospectus  or  notice,  which 
shall  not  specify  any  contract  which  by  the  first  portion  of 
the  section  is  directed  to  be  specified,  shall  be  deemed  fraud- 
ulent on  the  part  of  the  promoters,  directors,  and  officers  of 
the  company,  knowingly  issuing  the  same,  as  regards  any 
person  taking  shares  in  the  company  on  the  faith  of  the 
prospectus,  unless  he  shall  have  had  notice  of  the  omitted 
contract.  Now  it  appears  to  me  that,  in  this  second  portion 
of  the  section,  there  is  the  most  marked  confirmation  of  the 
view  which  I  liave  mentioned  as  being  suggested  by  the  first, 
namely,  that  the  Legislature  intended  by  its  provisions  to 
afford  a  substantial  protection  to  persons  who  might  be  in- 
vited by  a  prospectus  or  notice  to  subscribe  for  shares  ;  for 
having,  in  the  first  portion  of  the  section,  given  directions 
which  might  or  might  not  be  obeyed,  it  has  in  the  secouc' 
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provided  that  any  omission  to  obey  such  directions  shall  be 
availed  of,  for  their  own  benefit,  by  one  class  of  persons 
only,  namely,  by  persons  who  have  taken  shares  in  the 
company;  and  of  such  class  by  those  only  who  have  taken 
them  upon  the  faith  of  the  prospectus  or  notice  from  which 
tlie  contract  has  been  omitted,  and  who  have  had  no  notice 
of  the  contract  from  any  other  source  ;  and  this  limitation 
of  the  class  of  sharehojders  who  are  to  be  entitled  to  the 
protection  of  the  statutory  provision  has  in  my  opinion  an 
important  bearing  upon  the  construction  to  be  put  upon  the 
section,  for,  if  it  was  the  ^intention  of  the  Legislature  [465 
to  protect  or  indemnify'  a  shareholder  who  had  been  misled 
by  a  prospectus  or  notice  from  which  information  to  which 
he  was  entitled  had  been  omitted,  it  must  be  assumed  to 
have  been  equally  its  intention  to  exclude  from  the  benefits 
of  the  enactment  a  shareholder  who  had  not  taken  his  shares 
on  the  faith  of  the  prospectus  or  notice,  or  who  having  so 
taken  them  was  at  the  time  when  he  took  them  in  possession 
from  some  other  source  of  the  information  omitted  from  it. 
Upon  the  construction  then  of  the  language  of  the  section, 
I  am  prepared  to  hold  that  every  contract,  which  upon  a 
reasonable  construction  of  its  purport  and  effect  would  as- 
sist a  person  in  determining  whether  he  would  become  a 
shareholder  in  the  company,  is  a  contract  within  the  mean- 
ing of  the  38th  section  of  the  act  of  1867 ;  and  having  arrived 
at  this  conclusion  from  the  considerations  which  I  have 
mentioned,  I  abstain  from  saying  more  in  support  of  it,  as  it 
is  in  accordance  with  the  conclusions  which  have  been 
arrived  at  by  other  judges,  whose  opinions  upon  the  sub- 
ject are  to  be  found  in  the  published  reports.  I  more  par- 
ticularly refer  to  the  judgment  of  Blackburn,  J.,  in  Charl- 
ton V.  Hay  {'\  which  was  concurred  in  by  Mellor  and  Field, 
JJ.;  to  the  judgments  of  Mellish  and  Brett,  L.J  J.,  in  Governs 
Casei^)  (in  which  though  the  case  was  disposed  of  upon 
other  grounds,  opinions  were  expressed  by  the  judges  form- 
ing the  court  upon  the  question  now  under  consideration) ; 
to  the  judgment  of  the  Common  Pleas  Division,  as  delivered 
by  Lord  Coleridge,  C.J.,  in  Twycross  v.  Orant{*),  and  to 
that  of  the  Lord  Chief  Justice  in  the  same  case,  when  it 
came  before  the  Court  of  Appeal  (').  With  reference,  how- 
ever, to  the  judgment  of  Brett,  L.J.,  in  GoTer's  Case  (^\  I 
desire  to  say  that  whilst  I  entirely  assent  to  the  observa- 
tions made  by  him  as  to  the  remedial  character  of  the  section 
and  to  the  importance  of  construing  it  with  regard  to  the 
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state  of  the  law  as  it  existed  at  the  time  when  it  was  en- 
acted, I  am  unable  to  adopt  the  view  intimated  by  him  that 
the  remedy  of  a  shareholder  who  was  entitled  to  the  protec- 
tion.of  the  statute,  was  to  have  his  name  removed  from  the 
list  of  shareholders  ;  as  at  X)resent  advised,  it  appears  to  me 
466]  that  the  only  remedy  which  a  *shareholder  has  under 
the  statute  is  against  the  person  or  persons  who  have  omit- 
ted to  specify  the  contract. 

That  the  language  of  the  38th  section  will  admit  of  such 
a  construction  as  that  which  in  my, opinion  should  be  put 
upon  it,  is  not  disputed ;  but  it  is  urged  that  a  still  more 
limited  construction  ought  to  be  adopted,  and  that  such 
contracts  only  should  be  treated  as  within  the  provisions  of 
the  section  as  are  made,  either  by  the  company  itself,  or  by 
its  promoters,  directors,  or  trustees,  as  representing  or  ou 
behalf  of  it ;  in  other  words,  such  contracts  only  as  affecti 
the  company  in  the  sense  of  putting  an  obligation  upon  it. 
This  view  of  the  section  was  taken  by  Bramwell,  L. J.,  in 
Oovef  s  Case{^),  and  was  concisely  expressed  by  him  in  the 
following* terms  :  "There  must  be  some  limitation  to  the 
words  used  in  the  act.  That  is  conceded.  It  must  be  read 
as  a  contract  entered  into  by  the  promoters  as  such  ;"  and 
again  in  Twycross  v.  Grant  {*)  he  expressed  himself  upon 
the  same  subject  as  follows:  "There  must  be  some  limita- 
tion ;  two  have  been  suggested:  one  by  the  plaintiff,  that 
every  contract  is  meant  which  would  assist  a  person  in  de- 
termining whether  he  would  be  a  shareholder;  the  other, 
that  only  those  contracts  are  meant  which  affect  the  com- 
pany, which  put  an  obligation  upon  it  whether  with  or  with- 
out some  benefit  attached.  There  may  be  other  limitations 
better  than  either  of  them,  but  I  think  the  choice  lies  be- 
tween tlie  two,  and  I  am  of  opinion  that  the  latter  is  right.-' 
The  Lord  Chief  Baron  expressed  an  opinion  to  the  same 
effect  in  Twycross  v.  Grant {^),  In  Gooers  Case{^\  Bram- 
well, L.  J.,  expressed  his  views  in  the  concise  language  I 
have,  mentioned  without  assigning  any  reason  beyond  a 
general  concurrence  in  those  which  had  been  expressed  in 
the  same  case  by  James,  L.J.,  to  which  I  will  presently 
refer  ;  but  in  Tioycross  v.  Grant  (')  he  was  apparently  in- 
fluenced by  the  consideration  that  it  was  enough  to  let  the 
public  know  on  what  terms  they  could  have  the  subject- 
matter  of  the  scheme  in  which  they  were  invited  to  join,  and 
that  it  was  better  to  leave  people  to  look  after  themselves 
than  to  endeavor  to  protect  them  by  aifording  them  informa- 
tion which  they  would  not  take  the  trouble  to  ask  for.     Now 
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I  quite  admit  tliat,  if  a  mine  or  a  patent  is  offered  for  sale 
to  a  company,  it  is  immaterial  to  state  *howor  when  [467 
or  at  vvliat  price  the  vendor  acquired  it,  provided  the  vendor 
and  the  company  or  the  purchaser  representing  the" com- 
pany, stand  to  each  other  in  the  ordinary  relations  of  vendor 
and  purchaser;  if  A.  has  acquired  the  mine  or  the  patent 
from  the  owner  at  the  price  of  £50,000,  and  has  contracted 
to  sell  it  to  a  company,  or  to  a  trustee  for  a  company,  for 
£100,000,  there  can  be  no  objection  to  such  a  transaction, 
and  in  a  prospectus  or  notice  inviting  the  public  to  sub- 
scribe for  shares,  it  would  not  in  my  opinion  be  necessary 
for  the  promoters  or  directors,  if  aware  of  the  price  given 
by  A.,  to  communicate  that  fact  to  those  whom  they  might 
invite  to  subscribe ;  in  such  a  case,  the  fair  inference  would 
be  that  the  actual  promoters  of  the  company,  by  whatever 
name  called,  deemed  £100,000  a  fair  and  reasonable  price  to 
be  paid  for  the  property  agreed  to  be  purchased  and  were 
willing  to  take  their  own  share  in  the  adventure,  upon  the 
same  terms  as  those  whom  they  were  inviting  to  join  with 
them :  they  may  have  been  bad  judges  of  the  value  of  the 
property,  or  over-sanguine  or  careless,  but  of  this  the  sub- 
scriber for  shares  must  be  assumed  to  know  that  he  must 
take  the  risk  :  if  he  applies  for  them  upon  the  faith  of  the 
prospectus,  he  is  in  no  way  deceived  or  misled  ;  but  the  case 
IS  very  different  if  by  another  contract  between  A.  and  the 
promoters  of  the  company,  the  former  agrees  to  return  to 
the  latter  £40,000  of  the  money  to  be  paid  to  him  in  order 
that  that  amount  may  be  divided  amongst  themselves  ;  in  this 
latter  case,  if  the  contract  between  A.  and  the  promoters  is 
concealed  from  the  subscriber  for  shares,  the  latter  is  misled 
by  the  prospectus  into  believing  that  the  promoters  have 
agreed  to  give  £100,000  for  the  property,  honestly  though 
perhaps  erroneously,  believing  it  to  be  worth  the  price,  and 
that  they  are  running  an  equal  risk  with  himself  of  the  pur- 
chase turning  out  a  bad  bargain,  whilst  they  are  in  fact  pre- 
paring the  way  for  putting  into  their  own  pockets  a  portion 
of  the  money,  which  they  hope  to  induce  him  to  contribute 
to  the  funds  of  the  company.  Surely  for  such  scandalous 
transactions,  and  I  can  call  them  by  no  other  name,  and 
there  have  unfortunately  been  many  of  them,  there  was  need 
of  some  more  adequate  remedy  for  the  deceived  shareholder 
than  the  existing  law  afforded :  the  language  of  the  section 
is  sufficient  to  give  it ;  why  should  it  receive  a  limited  con- 
struction *which  would  exclude  it?  To  adopt  the  [468 
limited  construction  which  has  been  pressed  upon  us  would 
be  to  reduce  the  remedial  character  of  the  section  to  a  mini- 
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mum  :  th*^  n';fJ-di^<•l<>^•ir^•  of  a  *'Ofjtra<;t  of  ^j  limited  a?jd 
j'<'>f  ji':f«''l  «  t:\t:irii4:it'r  cfjuUl  haHJv  b*- con-?id*^red  as  a^r-rd- 
ill'/  ii  hMjJirjciit  r*'iiKOfi  for  co!if<-rrifJi^  ufK^ri  a  fcljar*-}]"- 5r-r, 
«ri<l  II (/Oil  no  out*  <^J5<(>.  Ko  j^r«-at  an  amount  of  prott^-tion  as 
liitf  K^Ton'l  portion  of  tlj<^  N-<Mion  conf«frH  upon  liim,  aud  at 
i\it*  t^iitm*  iltuii  n^fuhifj;^  him  th<4  )ik«^  prott^ction  wb«-n  tbt? 
i'll<'rl  of  lli4'  <;ontra*jt  i«  toronf^T  upon  the  promoters  a  larsre 
fiinounl  of  p<'<junijiry  h''n<'nt  and  to  impose  npon  the  com- 
imny,  immI  <',on^«'qu'^ntly  upon  all  persons  taking  shares  in 
)(,  a  corn'rtporMliripc  amount  of  Iohh. 

It  huH  h<M*n  mu<:h  pn^nised  iiiion  us  in  argument  that  the 
ju<lgHM*nt  of  .lanj«%  I^.J,,  In  Uoottr'n  Case{')  supports  the 
vi)U\i*\\\\i)n  of  th<*  appi'lhintrt  on  tlie  present  appeal,  and  this 
Mpp'^HiH  lo  hav<«  \)iH*\\  \\u^  vi"W  tak<*n  of  it  by  Bramwell,  L. J., 
in  'Pifij/rrttMH  V.  (I runt  ("),  Ko  far  aH  I  (^an  form  an  opinion  of 
thai.  jud^tiMMit  from  fh<mu(lioriz(*d  report  of  it,  it  appears 
to  niH  lhiit|  with  thn  ofM*  excention  to  which  I  will  presently 
nllurhs  th»*  Lord  JuHlicH  did  not  intend  to  express  any 
opinion  bi'yimd  what  thn  dec.irtion  o[  the  case  then  under 
iu»nrtl(hM'HliI»n  nH|iiirt*d.  The  rircumstanees  of  the  case  were 
ptuuillnr;  thiMi}M)elhint  alle^^d  that  she  had  taken  her  shares 
upon  tht»  faith  of  a  i>n)snecruH  from  whicih  a  contract  entered 
tnit)  by  a  prom(»ter  hud  been  impro])t»rly  omitted,  but  the 
Vt'lU'f  whioh  HluM'lalnu»d  wiih  to  have  her  name  removed  from 
the  lint  of  (»ontribntorii»H :  thn»e  of  the  four  judges  who  con- 
Htituied  theoourt  held  that  if  a  contract  which  ought,  under 
the  provinioUH  of  llie  HSth  section,  to  have  been  specified  in 
tl\e  prosjuH^tUH  l\ad  betMi  (unitted,  the  relief  to  which  the 
hluuvholder  was  entitled,  was  a  personal  remedy  against 
tlhise  who  l\ad  huprtiperly  issued  tne  j^-ospectus,  and  not  to 
have  )ns  or  her  uanie  reiuoveil  from  the  list  of  shareholders  or 
eoutvilMUiM'ies  :  this  was  sutlleient  to  dispose  of  the  appeal, 
but  two  of  the  four  judi^ea,  namely,  %hunes  and  Bramwell, 
ii.*U,,  also  held,  nlUinuu;^  in  this  respect  the  decision  of  the 
\  ice  i'hancellor,  thai  the  ciMitract  in  question  had  not  been 
enteievl  inlv^  by  a  ptnson  who  was  at  the  date  thereof  a  pro- 
WSSS'  nutter,  diivctor.  ovtiusteeof  the  ivmpany,  *and  that 
tlu  u^  was  \\vns<s\ueutly  no  ntwssity  tv>  s;\*vit'y  ic  in  the  pro- 
Hp«VsUs :  fu^tu  i!»is  ooiu'lu>iv^u  the  v^;l:er  two  jui.lc*^s^  Mellish 
»nd  I'^^ct^  LJJ.,  di^se!>:t\U  Nv>w  wlie:lur  Jamess  KJ., 
\\MVx'v\S  tv^:iaia't\l  t!i?^  ei^VcC  v^f  t!ie  evuleiuv  uix^n  this  pcirt 
v^!:  i'"\^  v'aM\  it  is  v\»i*ie  v!tar  Uv^tn  tVe  n>:'oN*  tenv>r  of  his 
»  iv^  iv'r/  (!i.i:  i:  \\.i>4  Ki^^xl  >u\^:i  t  :e  es"i'**a:e  he  bad  rl-us 
tv^iirwi^  iv^r  a;:er  >^';i/**i:  :V:r  Ve  was  a:  a  *v^s^  :o  tt::l-r>:arvl 
Ujvni  vsl-.u  j^:i!JO'^^>  i;  vvuM  Iv  sctvl  t*  u:   :1  e  vv:::raoc  was 
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by  the  company  or  by  any  promoter,  trustee,  or  director  of 
the  company,  and  that  the  character  of  the  contract  could 
not  operate  as  a  transformation  of  the  contracting  parties, 
he  added  :  ''  I  may  illustrate  my  view  by  referring  to  a  con- 
tract which  I  think  would  be  within  the  act.  If  instead  of 
contracting  to  sell  to  the  company  or  inviting  tlie  company 
to  become  shareholders  in  the  thing  itself,  Mappin  had  in- 
vited them  to  become  shareholders  with  him  in  a  contract 
and  they  had  accepted  that  invitation,  then  he  would  by  the 
terms  of  his  ofiFer  and  by  their  acceptance  of  that  offer  have 
made  himself  their  agent  as  from  the  date  of  that  contract, 
and  any  bye  or  collateral  contract  made  for  his  own  benefit 
would  be  a  contract  by  a  trustee  for  the  company  or  part- 
nership." Such  being  the  opinion  of  the  Lord  Justice  as  to 
a  class  of  contracts  which  would  undoubtedly  be  within  the 
provisions  of  the  act,  I  can  hardly  think  that  he  would  hesi- 
tate to  hold  that  the  contracts  which  are  under  consideration 
on  the  present  appeal  ought  to  have  been  specified  in  the 
prospectus. 

I  may  add  that  the  case  of  Charlton  r.  Hay  ('),  to  which  I 
have  already  alluded,  and  the  circumstances  of  which  are 
not  distinguishable  in  principle  from  those  of  the  present 
appeal,  was  cited  in  Governs  Gasei^)^  and  that  no  dissent  was 
expressed  either  by  James,  L. J.,  or  by  Bramwell,  L.J,  from 
the  judgment  given  by  Blackburn,  J.,  on  behalf  of  himself  and 
Mellor  and  Lush,  JJ.  In  that  case  the  contract  in  question 
was  one  by  which  the  vendor  to  the  company  was  to  receive 
a  portion  only  of  tlie  purchase- money,  the  residue  being 
divided  among  the  promoters  ;  the  court  held  it  to ie  within 
the  section,  and  in  the  course  of  his  judgment  Blackburn, 
J.,  expressed  himself  in  the  following  forcible  terms  :  ''  We 
liave  to  say  whether  this  is  a  contract  required  to  be 
*disclo8ed  by  the  terms  of  the  section  ;  and  it  seems  [470 
to  me  that  not  only  is  it  clearly  included  in  these  terms,  but 
further,  if  it  were  not,  the  Legislature  has  failed  to  express 
what  was  certainly  its  intention  and  object.  This  one  of 
the  alleged  contracts  is  at  all  events  of  immense  importance 
to  all  the  shareholders  of  the  company,  and  even  if  not  sub- 
ject to  adoption  by  the  directors  or  the  company,  it  other- 
wise comes  within  the  description  of  the  contracts  required 
to  be  specified."  Every  sentence  in  the  passage  which  I 
have  just  quoted  is,  in  my  opinion,  applicable  to  the  present 
case.  I  in  all  respects  adopt  them,  and  am  consequently  of 
opinion  that  the  demurrers  of  the  defendants  Peele  and 

(>)  81  L.  T.  (N.S.),  437.  O  1  Oh,  D.,  182. 
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Brown  were  properly  overruled  by  Grove,  J.,  and  that  these 
appeals  must  be  dismissed. 

Bramwell,  L.J.:     The  opinion  I  expressed  in  Twycross 
V.  Grant {')  I  retain:  I  do  so  for  the  reasons   on  which  I 
formed  it.     It  is  therefore  not  necessary  to  repeat  them  in 
detail ;  they  may  be  summarized  thus :  the  general  words  of 
8.  38  of  the  Companies  Act,  1867,  must  have  some  restriction  ; 
in  my  opinion   the  language  and  reason  of  the  thing  show 
that  the  contracts  therein   mentioned  must   be  limited  to 
those  which  bind  the  compan}%  or  which  may  be  adopted 
or  assumed  by  the  company,  and  so  affect  it  when  formed : 
if  it  was  intended  that   intending  shareholders   should  be 
guided  by  information  given  in  the  prospectus  as  to  the 
previous  history  of  the  company,  its  promoters,  and  the  snb- 
•  ject  of  its  intended  operations,  no  reason  can  be  given  why 
contracts  only  were  to  be  stated.     To  ascertain  what  is  the 
intention  and  meaning  of  the  section  it  must  be  critically 
examined.     It  is  as  idle  to  attempt  to  put  a  meaning  on  it 
without  doing  this,  as  it  would  be  to  try  to  construe  it  with- 
out opening  the  book  which  contains  it.     Without  such 
examination  it  is  easy  to  talk  of  broad  views  on  the  one  hand 
and  of  narrow  on  the  other,  to  denounce  promoters  and  their 
schemes,  and  when  they  are  fraudulent  and  dishonest  to 
express  indignant  opinions  well  dest^rved,  but  which  might 
tell  most  harshly  and  unjustly  on  men  against  whom  there 
was  not  the  slightest  ground  of  complaint  that  they  had 
failed  either  in   honesty  or  care  for   the  interests  of   the 
intended  future  shareholders  of  the  company.     If  this  ex- 
471]     amination  of  the  section  is  ^hair-splitting,  hairs  must 
be  split,  otherwise  injustice  will  be  done,  and  this  certainly 
is  to  be  said  in  favor  of  the  construction  I  contend  for,  that 
it  is  what  the  framers  of  the  act  meant,  as  is  well  known. 
The  doubt  that  has  arisen  as  to  the  meaning  of  s.  38,  has 
arisen  from  the  addition  of  some  words  and  the  withdrawal 
of  others  not  intended  to  alter  the  enactment  on  the  matter 
in  question,  but  wjjich  having  been  added  and  taken  away 
without  noticing  the  combined  effects  of  so  doing  have  raised 
the  question  to  be  answered. 
,     But  tht^re  are  some  arguments  and  judgments  on  the  mat- 
ter which   I   must  examine.     The  last  delivered  is  that  of 
Cockburn,    C.J.,  in   Ttoycross  v.   Grafd  {').     His  Lordship 
speaks  of  the  practices  against  Xvhicli  the  action  is  directed, 
and  the  persons  who   resort  to  them,  as  sapping  the  funds 
through  clandestine  contracts  with  contractors  who  are  sub- 
tle and  insidious,  and  by  whose  insidious  contrivances  the 

(>)  2  C.  P.  D„  469;  21  Eng.  R.,  387. 
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exorbitant  price  is  concealed  ;  of  claiidestine  arrangement, 
positive  evil,  &c.  His  Lordship  tliinks  these  are  to  be  dealt 
with  on  broad  grounds,  with  a  beneficial  application  of  the 
statute,  no  hair-splitting  or  minute  verbal  criticism.  Now, 
no  doubt,  this  is  the  popular  view.  But,  however  much  one 
ma}''  be  inclined  to  take  it,  one  must  take  care  not  to  be  led 
away  by  one's  just  indignation,  or  injustice  may  be  done 
and  the  law  misinterpreted.  We  must  refer  to  the  statute. 
To  quote  his  Lordship,  he  says  (p.  527):  '*The  question 
whether  these  contracts  are  within  the  38th  section  is  one 
of  greater  difficulty.  It  becomes  necessary  to  consider  the 
words  of  the  enactment."  So  I  thought  and  so  I  did.  I 
cannot  find  that  his  Lordship  has.  Absolutely  there  is  not 
a  word  of  comment  or  criticism.  He  sets  out  the  section 
indeed,  but  so  far  from  discussing  it,  he  says  (p.  530):  "If 
such  a  case  as  the  present  be  not  within  the  enactment,  all 
I  can  say  is  that  it  ought  to  be."  Really  that  is  all  he  does 
say  about  the  section,  for  he  proceeds :  ''And  I  cannot  allow 
myself  to  be  led  into  splitting  hairs,  or  entering  into  minute 
verbal  criticism  upon  what  1  believe  to  be  beneficial  legisla- 
tion." From  which  one  would  infer  that  it  was  necessary 
to  consider  the  words  without  a  verbal  criticism,  at  least 
without  a  minute  one.  That  being  so,  I  might  dismiss  the 
further  consideration  of  this  *judgmt?nt  with  the  [472 
remark  that  what,  with  all  due  resi)ect  to  his  Lordship's 
reasons,  I  must  call  the  governing  error  is  the  not  distin- 
guishing between  contracts  which  affect  or  are  to  affect  the 
company  and  those  which  do  not  and  will  not.  Those 
which  do  not  and  will  not  are  unimportant.  If  a  builder  is 
to  build  a  house  for  me,  the  price  he  is  to  pay  for  bricks, 
wood,  labor,  &c.,  is  to  me  immaterial.  If  such  contracts  are 
within  the  statute,  then  every  contract  made  by  Clarke  & 
Co.  in  the  Lisbon  Tramway  Case{')  ought  to  have  been 
mentioned  in  the  prospectus.  But  there  are  these  passages 
in  his  Lordship's  judgment  which  I  must  notice ;  he  says(') : 
*'We  may,  with  perfect  safety  assume  that  the  section  is 
intended  to  apply  to  contracts  relating  to  such  companies 
alone.  But  when  we  have  to  deal  with  a  contract  undoubt- 
edly having  reference  to  a  company,  why  are  we  to  put  any 
further  restriction  upon  the  operation  of  the  statute?" 
Further  restriction  than  what?  That  it  relates  or  refers  to 
the  company.  What  is  the  meaning  of  a  contract  relating 
or  referring  to  a  company?  But  the  reason  for  the  restric- 
tion is  the  language  of  the  section,  and  those  considerations 
he  does  not  deal  with.     It  is  asked  what  would  a  man  say 
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only  those  entered  into  by  the  company  or  promoters,  di- 
rectors, and  trustees  thereof,  whether  subject  to  adoption  or 
otherwise  as  the  Lord  Justice  says.  He  then  says  that  the 
statute  extends  to  every  contract  made  by  a  promoter  before 
the  issue  of  the  prospectus,  the  knowledge  of  which  might 
have  an  effect  upon  a  reasonable  subscriber  for  shares, 
whether  such  contracts  were  made  before  the  promoter  was 
a  promoter  or  not.  But  with  submission,  there  is  no  such 
limitation  in  the  section  as  "contract,  the  knowledge  of 
475]  which  might  have  an  effect  on  a  reasonable  *sub- 
Bc liber."  It  is  clear  that  if  the  company  had  entered  into  a 
beneficial  contract  for  the  performance  of  works  and  it  was 
not  stated,  the  prospectus  would  be  fraudulent  within  the 
statute.  The  truth  is,  my  Brother  Brett  reads  the  statute 
with  no  limitation  except  one,  not  merely  not  in  it  (for  none 
is),  but  for  which  there  is  no  justification  in  it.  I  wish  par- 
ticularly to  call  attention  to  what  Mellish,  L.J.,  said  in 
Governs  Case{')  :  *'  I  think  that  the  section  ought  to  be  held  to 
extend  to  every  contract  made  with  a  person  who  afterwards 
becomes  a  promoter  or  director,  provided  the  company  have 
become  entitled  to  the  benefit  of  the  contract  or  liable  to 
perform  its  provisions  before  the  prospectus  was  issued." 
That  is  my  opinion. 

I  now  proceed  to  deal  with  some  arguments  that  have  been 
used.  It  is  said  that  it  is  material  that  contracts  should  be 
made  known  to  persons  invited  to  take  shares  in  order  to 
enable  them  to  form  a  judgment  as  to  the  policy  of  so  doing. 
And  certainly  in  Twycross  v.  Grant  {^)\\,  was  left  to  the  jury, 
and  they  found  that  the  contracts  there  were  material  for 
this  purpose.  But  with  all  submission  their  materiality  is 
immaterial.  The  statute  uses  no  such  word,  and  has  no 
such  intention.  Immaterial  contracts  must  be  stated  as 
much  as  those  material  if  they  are  within  the  section  ;  and 
their  materiality  or  immateriality  has  no  bearing  on  the 
question  of  whether  they  are.  The  statute  is  not  to  '*  insure  " 
full  information  as  to  all  the  material  circumstances  attend- 
ing the  formation  of  the  company  antecedently  to  the  issue 
of  the  prospectus.  It  is  to  insure  something  which  may  or 
may  not  be  material,  while  other  things  very  material  need 
not  be  mentioned.  I  agree  if  all  the  circumstances  in  this 
case,  including  the  contracts  in  question,  had  been  stated, 
reasonable  people  would  have  been  deterred  from  taking 
shares.  So  they  would,  if  they  knew  that  the  directors  re- 
ceived their  qualification  from  a  vendor  to  the  company,  not 
a  promoter ;  for  it  would  be  seen  that  such  directors  were 
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risking  nothing  of  their  own,  ,had  been  under  no  necessity 
to  form  an  opinion  as  to  the  success  of  a  scheme  by  which 
they  might  gain  and  could  not  lose,  and  were  under  a  bias 
favorable  to  the  vendor:  yet  this  need  not  be  stated,  though 
positively  fraudulent  and  exposing  the  directors  to  a  liabil- 
ity to  *the  company  for  the  value  of  the  qualiticatiou.  [476 
It  is  asked  wliy,  it  being  to  the  interest  of  the  shareholders 
that  such  arrangements  should  not  be  kept  secret,  ihey  are 
not  within  the  section.  The  question  is,  why  are  they? 
And  the  answer  is,  because  they  are  not,  as  would  be  seen 
by  reading  it.  It  might  be  very  good  legislation  to  say  they 
should  be.  It  is  a  mistake  to  say  shareholders  are  affected 
by  such  contracts  as  the  present.  Intending  shareholders 
might  be  influenced  to  consider  whether  they  would  become 
so,  but  the  company  is  not  affected  thereby,  and  so  not  the 
shareholders.  It  is  a  mistake  to  say  that  such  contracts  in- 
volve the  fortune  of  the  future  compan3^  or  the  crippling  of 
its  resources,  or  the  sapping  of  its  funds.  The  mine,  and 
its  plant,  are  offered  in  working  order  at  a  fixed  price.  What 
in  the  name  of  common  sense  does  it  matter  to  the  company 
when  formed  (not  to  the  intending  shareholder),  how  that  is 
to  be  divided,  among  whom,  and  on  what  considerations  by 
him  who  receives  it?  If  the  bargain  is  a  good  one  for  the 
company,  if  what  they  get  is  worth  the  money  they  give  for 
it,  how  are  they  crippled,  or  sapped,  or  anything  else,  by 
the  way  the  vendors  got  at  the  figures  asked,  and  what  they 
do  with  the  money?  Suppose  in  the  Lisbon  Tramway 
Casei^)  the  sums  to  Saldanha  and  Larmanjut  were  fair,  that 
Grant  had  charged  £50  only,  that  there  had  been  no  rigging 
of  the  market,  &c.,  and  that  the  same  price  had  been  paid 
by  the  company  as  was  paid:  the  contractors'  profit  being 
so  much  the  more,  would  there  have  been  any  crippling  or 
sapping?  Would  it  have  been  possible  to  talk  of  the  ade- 
quacy or  inadequacy  of  the  capital  ?  ''  Here  is  the  thing  for 
you:  privilege,  tramway,  locomotives,  carriages,  everything, 
at  such  a  price:  take  it  or  leave  it  alone."  If  after  paying 
that  price,  they  have  not  capital  left  enough  to  work  the 
line,  it  shows  that  their  entire  capital  was  too  small  at  the 
outset.  How  is  the  company  sapped  or  crippled  by  these 
arrangements  any  more  than  they  are  by  a  contract  made 
by  the  contractors  with  a  carriage  builder  for  the  building 
at  a  certain  price  of  the  carriages  he  is  to  supply  for  the 
lump  sum  ?  1  should  be  sorry  to  have  it  supposed  that  I 
was  saying  a  word  in  favor  of  what  took  place  in  the  Lisbon 

0)  2  C.  P.  D.,  631 ;  21  Eng.  R.,  443. 
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Tramway  Company.  I  retain  niy  opinion  that  the  transac- 
477]  tions  were  "  nefarious."  But  I  *say  that  the  question 
for  a  company  or  any  other  buyer,  where  a  thing  is  offered 
at  a  price,  is,  Is  it  w^orth  that  price?  and  that  it  matters  not 
how  the  vendor  has  arrived  at  that  price,  and  that  the  vendee 
is  no  more  crippled  or  sapped  when  that  price  has  been  ar- 
rived at  by  one  process  than  by  another.  No  doubt  directors 
might  be  liable  if  they  gave  an  improper  price,  and  no  doubt 
intending  shareholders  if  they  knew  the  process  by  which 
it  was  arrived  at  might  be  influenced  as  to  purchasing.  The 
mistake  is  in  confounding  that  which  would  reasonably  influ- 
ence an  intending  shareholder,  with  that  which  would  affect 
the  future  prosperity  of  the  company.  It  is  said  that  if  this 
restriction  is  to  be  put  on  the  statute,  the  Legislature  might 
have  put  it.  The  obvious  answer  to  which  is  that  the  Legis- 
lature might  have  put  any  and  has  put  none:  therefore,  if 
this  is  right,  none  must  be  put.  But  it  is  admitted  some 
must  be.  It  is  no  answer  to  the  argument  that  if  these  con- 
tracts are  to  be  stated,  then  all  sub-contracts  by  a  promoter 
or  contractor  must  be,  to  say  that  the  shareholder  must,  to 
have  any  claim,  take  his  shares  on  the  faith  of  the  pro- 
spectus. He  does  so  take  them.  He  does  not  take  them  on 
the  faith  that  there  is  no  sub-contract,  but  he  takes  on  the 
faith  of  the  prospectus.  That  is  made  fraudulent  b}''  the 
statute,  if  it  does  not  mention  the  contracts  the  statute  says 
shall  be  mentioned:  per  Cockburn,  C.J.  (*).  The  result  is 
this.  The  shareholders  take  on  the  faith  of  the  prospectus. 
The  promoter  has  with  perfect  honesty  omitted  a  contract, 
whicn  according  to  the  statute  should  have  been  inserted  ia 
it,  a  contract  wholl}''  immaterial  or  even  one  which  might 
have  induced  tlie  shareholder  to  take  shares,  e.g.,  an  ad- 
vantageous contract  with  a  respectable  man  for  executing 
the  works,  the  statute  makes  the  prospectus  fraudulent  and 
the  shareholder  has  a  cause  of  action.  It  is  no  answer  then 
to  say  that  the  contract  omitted  is  immaterial  to  the  formation 
of  an  opinion  as  to  the  prospects  of  the  company.  It  is,  if 
I  may  be  pardoned  the  word,  ingeniously  suggested  by  The- 
siger,  L.  J.,  that  a  limitation  or  qualiflcation  must  be  put  on 
the  words  ''take  on  the  faith  of  thej^rospectus,"  and  that  they 
must  be  read  *'take  on  the  faith  that  there  was  no  contract 
which,  if  set  out,  would  have  deterred  him  from  taking." 
That  would  improve  the  statute  and  make  the  construction, 
478]  the  plaintiff  contends  for,  more  reasonable:  *but  it 
would  be,  not  the  statute  as  it  is,  but  the  statute  as  amended. 
On  these  considerations  I  have  formed  and  retained  the 

Q)  2  C.  P.  D.,  469;  21  Eng.  R.,  387. 
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opinion  above  expressed.  It  remains  to  deal  with  the  par- 
ticular case  before  us.  Leaving  out  the  abusive  part  of  the 
statement  of  facts  in  the  claim,  such  as  ''scheme,"  '^device," 
which  is  immaterial  to  the  question  we  have  to  answer,  the 
facts  and  contracts  set  forth  are  as  follows:  first,  Barker 
was  possessed  of  a  patent :  secondly,  he  assigned  to  Clare  a 
half  share  of  the  patent  for  £600,  which  Clare,  however,  did 
not  pay:  thirdly,  Barker  and  Clare  agreed  with  Millward 
that  Millward  should  join  in  promoting  a  company,  and  for 
that  purpose  mortgaged  the  patent  to  Millward,  and  by  a 
subsequent  indenture  gave  him  license  to  use  the  patent. 
Millward,  however,  was  paid  off  out  of  Barker  and  Clare's 
share  of  the  purchase-money  from  the  company,  and  a  re- 
lease given  ;  but,  it  is  said,  tlie  indentures  of  mortgage  and 
license  to  Millward  not  being  cancelled,  remained  an  incum- 
brance on  the  company,  which  is  very  ingenious  but  un- 
founded :  fourthly.  Barker,  Clare,  and  Millward  arranged 
with  the  defendant  Mitcalfe  and  four  other  persons,  that 
the  company  should  be  formed  to  acquire  the  patent : 
fifthly,  then  it  was  agreed  between  Barker  and  Clare  on  the- 
one  hand,  and  Mitcalfe  and  the  four  others  on  the  other, 
that  Barker  and  Clare,  as  vendors,  should  be  nominees  of 
Mitcalfe,  and  the  two  of  the  four  others,  and  that  the  con- 
sideration paid  to  Barker  and  Clare  should,  except  a  small 
sum,  be  paid  to  the  defendants,  that  is,  all  four,  ''particu- 
larly to  Mitcalfe,"  and  the  two  of  the  four  persons,  that  is 
to  say,  that  the  vendors  should  receive  only  a  small  part  of 
the  purchase-money,  and  the  rest  to  be  divided  among  pro- 
moters and  directors,  including  the  four  defendants :  sixthly, 
another  agreement  between  Barker  and  Clare  on  the  one 
part,  and  Mitcalfe  and  two  of  the  four  on  the  other  part, 
whereby  reciting  the  former  agreement  they  pretended  to 
make  arrangements  as  to  the  application  and  division  of  the 
purchase- money  to  be  paid  by  the  company:  seventhly, 
this  last  agreement  was  a  sham,  the  real  agreement  being 
one  between  "  the  said  several  persons"  (whoever  they  may 
he),  that  out  of  the  £15,000  cash,  and  8,200  paid-up  shares. 
Barker  and  Clare  should  receive  only  £2,000  cash,  £3,900 
should  be  paid  to  Mitcalfe,  £5,000  to  Parry,  who  is  one  of 
the  two  of  the  four,  and  the  remainder  of  the  sum  of  £15,000 
among  the  *others  of  the  *'said  persons,"  whoever  [479 
they  may  be ;  whether  the  four  and  the  directors  or  not,  does 
not  appear:  eighthly,  then  the  formation  of  the  company  is 
mentioned,,  and  the  agreement  of  purchase  between  Barker, 
and  Clare,  and  Price,  who  is  one  of  the  other  two  of  the  four, 
as  trustee  for  the  company  for  the  purchase  of  the  patent  to  be 
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taken  and  adopted  by  the  Diamond  Conripany  for  £56,000, — 
£15,000  in  casl),  the  rest  in  paid-up  sliares.  The  statement 
of  rlaira  then  sets  forth  the  registering  of  the  company,  its 
objects,  and  the  issuing  by  the  defendants  of  a  prospectus, 
mentioning  none  of  these  contracts  except  the  last  between 
Barkf^r,  Clare,  and  Price;  that  the  defendants  therefore 
issued  a  fraudulent  prospectus  within  the  statute.  There  is 
an  alternative  claim.  The  demurrer  is  to  the  claim  founded 
on  tlie  statute. 

Now  it  may  very  well  be  admitted  that  if  these  facts  are 
true,  a  gross  fraud  has  been  perpetrated,  and  had  they  been 
known  there  would  have  been  a  difficulty  in  getting  appli- 
cants for  shares.  Barker  had  the  patent,  could  make  no 
profitable  use  of  it,  granted  half  to  Clare  for  £600  who  did 
not  pay,  the  two  mortgaged  to  Millward,  and  then  a  com- 
pany was  got  up,  the  directors  of  wljich,  or  some  of  them, 
agreed  that  the  company  should  give  £56,000  for  this  hith- 
erto unprolitable  and  unsalable  patent,  but  bargain  with  the 
ow^ners  that  they  the  owners  shall  only  receive  £2,000  out 
of  the  £56,000,  the  residue  being  divided  among  directors  and 
promoters.  No  one  in  his  senses  would  take  a  share,  the 
company  giving  that  sum  under  tliesa circumstances.  Fur- 
ther, if  it  is  true  that  those  directors  got  part  oE  the  pur- 
chase-money, it  is  certain  that  they  did  a  most  fraudulent 
thing  and  must  refund  to  the  company.  But  are  these  con- 
tracts wnthin  the  section  ?  Why  should  the  contract  between 
Barker  and  Clare  be  mentioned  in  the  prospectus?  If  Bar- 
ker gave  the  moiety  as  a  gift,  or  sold  it  for  any  sum  from 
one  pound  to  a  million,  its  value  to  the  company  is  the  same. 
No  doubt  the  transaction  shows  what  Barker  thought  it  was 
worth  in  the  sense  of  what  it  would  fetch,  but  the  statute 
does  not  say  that  Barker's  opinion  should  be  stated  in  the 
prospectus.  It  seems  to  me  that  so  far  from  its  being  neces- 
sary to  state  this  contract,  the  contention  that  it  must  be  stated 
shows  the  unreasonableness  of  the  construction  the  plaintiff 
puts  on  the  statute.  The  contract  is  fulfilled  ana  spent, 
yet  is  to  be  stated  :  so  of  the  mortgage  to  Millward.  If  an 
480]  estate  was  bought  by  a  ^company,  would  it  be  neces- 
sary to  set  out  in  the  prospectus  all  the  antecedent  mortgages 
on  it,  though  paid  off?  so  of  the  other  contracts,  except  that 
with  Price.  What  does  it  matter  to  the  company,  how  the 
consideration  is  divided  ?  I  am  not  now  considering  tlie 
alleged  conduct  of  the  directors  in  taking  part  of  the  pur- 
chase-money. For  the  purposes  of  the  question  before  us 
that  is  immaterial.  Then  how  does  it  concern  tlie  company 
that  the  vendors  are  content  that  they  should  get  a  trifle, 
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and  the  agents  should  get  the  largest  part  of  the  price  ?  Let 
me  not  be  mistaken.  If  the  directors  gave  £56,000  or  any 
other  sum  for  this  patent  without  inquiry  as  to  its  value  or 
how  the  sum  was  arrived  at,  they  grossly  neglected  their 
duty  and  are  responsible.  But  that  is  not  the  question. 
Tiie  question  is  whether  the  agreements  among  vendors  and 
their  agents  for  the  division  of  the  price,  or  plunder  if  plun- 
der it  was,  are  contracts  within  th«  section.  I  say  no.  The 
company  was  neither  richer  nor  poorer  on  account  of  the 
way  the  spoils  was  divided  among  the  spoilers.  It  may 
have  been  a  folly  or  dishonesty  to  give  so  much  if  the  patent 
was  not  worth  it ;  or  if  it  was,  it  may  have  been  a  folly  or 
necessity  for  the  vendors  to  take  so  little :  but  either  way,  the 
company,  I  repeat,  was  neither  richer  nor  poorer  on  account 
of  the  way  the  price  agreed  on  was  divided.  The  company 
was  not  affected  by  it,  not  bound,  nor  to  be  bound.  Suppose 
the  company  went  on  for  ten  years  prosperously,  would  it 
matter  to  it  or  its  shareholders  where  the  price  had  gone  ? 
If  not  ten  years,  would  it  matter  if  the  company  lasted  pros- 
perously a  year  or  a  week  only?  If  not,  would  it  matter  if 
the  company  was  unprosperous  from  the  beginning?  I  am 
of  opinion  that  the  demurrer  should  be  allowed.  It  is 
agreeable  enough  to  speaker  and  listener  to  denounce  and 
hear  denounced  delinquent  promoters  and  directors,  of  whom 
unhappily  there  are  too  many.  But  care  should  be  taken 
not  to  put  a  construction  on  the  statute,  unreasonable  and 
impossible  from  its  wideness,  which  on  the  failure  of  a  per- 
fectly honest  company  may  work  the  grossest  injustice  on 
persons  entirely  honest  and  faithful  to  their  duties. 

Judgment  affirmed. 

Solicitor  for  plaintiff:  Edward  Beall. 
Solicitor  for  defendant  Peele :  F,  W,  Mount. 
Solicitor  for  defendant  Brown  :  H.  A.  Patience. 

See  TwjcTosstJ.  Grant,  21  Eng".  Rep.,  corporated  company  were  held  liable 

387;  Mnak's  Underhill  on  Torts,  5J32-6.  in  un  action  for  conspiracy,  for  loss  re- 

With  respect  to  the  question  whether  suiting  from   a   false   and   fraudulent 

a  principal  is  liable  for  the  act  of  his  representation  made  by  the  secretary  of 

agent,  in  the  course  of  his  employer's  the  company  by   the   procurement  of 

business  and  for  his  benefit,  no  sensible  such  directors  :   Stevenson  -p.   Bear,  2 

distinction  can  be  drawn  between  the  Victorian  Rep.  (Law),  220. 

ease  of  fraud  and  that  of  any  other  In  an  action  of  deceit  against  directors 
wrong.                                                             .of  a  company  for  putting  forth   false 

A   master  is  ^answerable   for  every  statements  in  a  balance  sheet,  by  means 

such  wrong  of  his  servant  or  agent  as  of  which  the  plaintiff  was  induced  to 

is  committed  in  the  course  of  the  ser-  take  shares  which  entailed  a  loss  u])ou 
vice  and  for  the  master's  benefit,  though  ■  him,  the  defendants  are  liable  if  they 

no  express  command  or  privity  of  the  made  the  statements,  being  indifferent 

master  be  proved.     Directors  of  an  in-  or  reckless  as  ta  whether  they  were 
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true  or  false,  althongli  they  may  not  representations  expressed  upon  their 
have  actually  known  them  to  be  false,  face.  Plaintiff  must  show  that  he 
How  far  belief,  destitute  of  reasonable  acted  upon  such  representations,  and 
grounds,  would  excuse  them,  qucere  :  had  a  right  to  act  u{>on  them. 
Paternoster  v.  Uackett,  6  Vict.  L.  K.,  When  such  an  instrument  is  sued 
896.  upon  as  a  warranty,  the  action  must  be 
Where  a  receiver  of  a  railroad  issued  in  the  name  of  the  person  to  whom  such 
a  certificate,  falsely  and  fraudulently  warranty  is  addressed,  and  cannot  be 
stating  that  there  was  due  the  Joliet  maintained  by  a  purchaser  of  the  cer- 
Iron  and  Steel  Company  or  bearer  tificate  who  has  no  assignment  of  the 
$5,000  for  indebtedness  incurred  by  cause  of  action  upon  the  warranty, 
him,  and  falsely  representing  that  the  The  action  in  such  case  is  ex  contractu  : 
same  was  issued  by  order  of  the  court,.  Bank  v.  Thayer,  2  McCrary,  1. 
and  constituted  a  first  lien  on  the  rail-  A.  and  B.  were  indicted  for  con- 
road,  etc.,  being  for  iron  rails  for  con-  spiring  to  defraud  C,  by  falsely  repre- 
structing said  railroad:  Held,  that  such  senting  to  him  that  a  certain  banking 
representations  are  to  be  considered  as  institution,  whereof  they  were  officers, 
addressed  to,  and  to  be  acted  upon  by  was  solvent,  whereby  C.  was  induced 
any  purchaser  of  the  certificate  in  the  to  deposit  money  therein,  although  the 
market  before  maturity,  and  that  it  said  A.  and  B.  knew  that  said  insti- 
was  not  necessary  to  allege  an  intent  tution  was  wholly  insolvent.  Held,  on 
to  defraud  the  plaintiff,  who  was  such  conviction,  that  as  there  was  no  alle- 
purchaser ;  nor  was  it  necessary  to  gation  that  A.  or  B.  had  taken  C.'s 
allege  or  prove  that  there  was  a  fraud  money,  a  judgment  of  restitution  under 
practised  upon  the  Joliet  Iron  and  Steel  the  provisions  of  the  act  of  March  31, 
Company,  the  payee.  In  such  case,  the  1860,  sect.  179,  Pamph.  L.,  425,  against 
law  presumes  the  intent  to  defraud  them,  was  improper  and  should  be  re- 
whoever  might  purchase  the  certificates  versed:  Huntzingert?.  Commonwealth, 
in  the  market  and  upon  the  faith  of  the  97  Penn.  St.  R.,  836. 


[6  Common  Pleas  Division,  481.] 
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[IN  THE  COURT  OF  APPEAL.] 

481]  *BuDD  and  Another  v.  Marshall. 

Landlord  and  Tenant — Covnianlhy  Tenant  to  pay  "all  Taxes,  Raten^  I>iUiex,  andAsnetoi- 
meritu" — Exfwuse  of  reftairing  defective  Drainage — Public  Health  Act,  1876  (38  <fe  89 
Vict.  c.  55),  ««.  94,  95,  96,  98,  104. 

The  defendant  was  tenant  to  the  plaintiffs  of  certain  hereditaments  under  a  lease, 
by  which  he  was  bound  to  '*  bear,  pay  and  discharge  ...  all  other  taxes,  rates, 
duties,  and  a."isessnients  whatsoever,  whetlier  parliamentary,  parochial,  or  otherwise." 
The  drainaj:c<?  having  become  defective,  the  sanitary  authority  of  the  borough  within 
which  the  hereditairients  were  situate  caused  a  notice  to  be  served  upon  the  plaintiffs 
requiring  them,  as  owner's,  to  abate  the  nuisance,  and  tlie  notice  not  having  been 
complied  with,  obtained  an  order  from  a  justice  to  the  like  effect.  The  plaintiffs 
having  executed  the  works  necessary  to  enable  them  to  obey  the  order,  sought  to 
recover  the  cost  of  them  from  the  defendant  under  tlie  foregoing  covenant: 

Held,  by  Ba|X{;allay  and  Bramwell,  L.JJ.  (Brett,  L.J.,  dissenting),  that  the  action 
was  maintainable. 

Action  to  recover  tlie  cost  of  filling  np  a  cesspool  and 
draining  the  Portland  Mews,  Brighton,  into  a  sewer. 

By  indenture  of  lease  dated  the  1st  of  July,  1868,  t6  which 
the  plaintiffs  and  the  defendant  were  parties,  certain  stables, 
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coaeh  houses,  and  premises  known  as  Portland  Mews, 
Brighton,  were  demised  to  the  defendant  for  the  term  of 
twenty-one  years  from  the  26th  of  December,  1867,  deter- 
minable by  the  lessee  at  the  end  of  the  first  seven  or  fourteen 
years,  at  the  yearly  rent  of  £230.  The  lease  contained  cove- 
nants, that  the  lessee  would  pay  the  rent  clear  of  all  deduc- 
tions for  or  in  respect  of  the  sewers  rate  or  any  other  rates, 
taxes,  duties,  charges,  and  assessments  whatsoever,  whether 
parliamentary,  parochial,  or  otherwise  howsoever,  except 
income  tax  on  rent ;  and  further,  that  the  lessee  would  at  all 
times  bear,  pay,  and  discharge  the  land  tax  (if  anj'),  sewers 
rate,  borough  rate,  improvement  rate,  tithes,  and  tithe  rent- 
charge  in  lieu  of  tithes,  and  all  other  taxes,  rates,  duties,  and 
assessments  whatsoever,  whether  parliamentary,  parochial, 
or  otherwise,  which  then  were,  or  which  at  any  time  or  times 
thereafter  during  the  said  term  should  be  taxed,  charged, 
rated,  assessed,  or  imposed  on  the  said  premises  or  any  part 
thereof,  or  upon  the  landlords  or  tenant  in  respect  thereof, 
or  in  respect  of  the  said  yearly  rent  *except  as  afore-  [482 
said.     There  was  also  a  covenant  by  the  lessee  to  repair. 

In  the  summer  of  1877,  the  lessors  received  a  notice  dated 
the  26th  of  May,  under  the  Public  Health  Act,  1875,  from 
the  inspector  of  nuisances  for  the  borough  of  Brighton,  that 
there  existed  in  or  upon  the  stables  and  premises  at  Portland 
Mews  the  following  nuisance,  namely,  ''the  premises  so  foul 
causing  a  leakage  into  the  adjoining  properties  from  want  of 
being  drained  into  the  common  sewer  and  all  cesspools  filled 
up,  as  to  be  a  nuisance  and  injurious  to  health,  and  that  such 
nuisance  is  caused  or  arises  oy  your  act,  default,  or  suffer- 
ance." On  the  13th  of  September,  1877,  another  notice  to 
the  like  effect  was  issued,  directed  '*To  the  owner  of  the 
stables,"  under  the  hand  of  the  inspector  of  nuisances.  This 
notice  was  received  by  P.  S.  Dixon,  one  of  the  plaintiffs. 
This  was  followed  by  a  notice  dated  the  21st  of  September, 
1877,  and  signed  by  the  town  clerk,  requiring  the  owners  to 
drain  the  premises  into  the  common  sewer  and  fill  up  the 
cesspool  to  the  satisfaction  of  the  borough  surveyor.  At 
length  F.  S.  Dixon  was  summoned  to  appear  before  the  bench 
at  Brighton,  to  answer  to  an  information  "for  that  he  being 
the  owner  of  certain  premises  situate  and  known  as  Portland 
Mews,  St.  George's  Road,  did  cause  such  premises  to  become 
so  foul  from  wantr  of  being  drained  into  the  common  sewer 
and  all  cesspools  filled  up,  as  to  be  a  nuisance  and  injurious 
to  health."  A  justice  of  the  peace  made  an  order  against 
Dixon  alone  for  filling  up  the  cesspool  and  for  the  proper 
construction  of  the  drain  within  a  month.     The  plaintiffs 
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accordingly  performed  the  necessary  work,  and  brought  the 
present  action  to  rec^over  the  cost  of  it. 

Grove,  J.,  gave  judgment  for  the  plaintiffs,  and  the  de- 
fendant appealed. 

June  8.    J,  Broion,  Q.C.,  and  Bremner^  for  the  plaintiffs. 
Willis^  Q.C.,  and  Finlay^  for  the  defendant. 
The  arguments  and  the  authorities  are  suflBiciently  noticed 
in  the  judgments. 

Cut.  dd'o.  vult 

June  23.     The  following  judgments  were  delivered : 

Brett,  L.  J.:  The  question  is,  whether  the  defendant  has 
483]  bound  *himself  to  reimburse  the  plaintiffs  for  a 
payment  made  by  them,  and  the  answer  depends  upon  the 
construction  of  a  covenant  in  the  lease,  under  which  the  de- 
fendant as  tenant  holds  the  demised  premises  from  the  plain- 
tiffs as  landlords.  The  payment  was  made  pursuant  to  the 
Public  Health  Act,  1875.  I  think  that  the  proper  course  to 
be  taken  is  first  to  construe  the  lease  without  the  statute, 
and  then  to  construe  the  statute  without  the  lease,  and, 
finally,  to  see  what  is  the  result  of  this  mode  of  investigation. 
The  authorities  show  that  this  is  the  true  method  of  deter- 
mining the  question. 

As  to  the  covenant,  the  tenant  was  bound  to  pay  the  rent 
clear  of  all  "taxes,  rates,  duties,  and  assessments  whatso- 
ever, whether  parliamentary,  parochial,  or  otherwise."  It 
has  been  urged  that  the  word  '* duties"  will  include  the  lia- 
bility of  the  landlords  to  make  good  the  defective  drainage : 
suppose  that  the  Public  Health  Act,  1875,  did  not  exist: 
several  words  precede  *' duties,"  which  is  capable  of  bear- 
ing a  wider  meaning  than  "rates"  and  "taxes;"  neverthe- 
less, as  it  follows  them,  it  ought  to  be  construed  as  having 
a  similar  interpretation.  It  seems  to  me  that  "duties" 
means  payments,  not  acts  to  be  performed ;  the  "duty"  is 
to  be  charged,  rated,  assessed,  or  imposed,  not  by  the  owner, 
but  by  some  other  persons ;  it  is  in  the  nature  of  a  tax  or 
rate.  Suppose  that  the  duty  to  serve  upon  juries  had  been 
imposed  upon  the  owner  instead  of  the  occupier:  would  that 
be  a  duty  which  the  tenant  had  bound  himself  to  perform? 
This  seems  to  me  to  be  the  true  construction  of  the  lease. 

I  will  now  consider  the  provisions  of  the  Public  Health 
Act,  1875  (').     By  s.  94  of  that  act  an  obligation  is  imposed 

(')  By  the  Public  Ileal th  Act,  1875  ence  of  a  Duisance,  serve  a  notice  on 
(38  &  fib  Vict.  c.  55),  8.  94 :  On  the  re-  the  person  by  whose  act,  default,  or 
ceipt  of  any  information  respecting  the  sufferance  the  nuisance  arises  or  con- 
existence  of  a  nuisance  the  local  au-  tinues,  or,  if  such  person  cannot  be 
thority  shall,  if  satisfied  of  the  exist-  found,  on  the  owner  or  occupier  of  the 
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npon  the  *owner  to  abate  a  nuisance  arising  from  [484 
the  want  or  defective  construction  of  any  structural  con- 
venience, and  to  execute  such  works  and  do  such  tilings  as 
may  be  necessary  for  that  purpose.  What  is  the  obligation 
created  by  this  enactment?  It  is  an  obligation  to  do  an  act 
and  to  execute  works;  it  is  an  obligation  which  the  owner 
might  himself  perform.  If  the  obligation  is  not  fulfilled, 
*if  the  notice  of  the  local  authority  is  not  complied  [485 
with,  an  order  may  be  obtained  under  s.  95  from  a  justice  of 
the  peace  enforcing  obedience  to  the  notice.  Under  s.  98  the 
order  of  the  justice  may  be  enforced  by  a  penalty,  which  a 

premises  on  which  the  nuisance  arises,  of  the  nuisance  and  directing  the  exe- 

requiring  him  to  abate  the  same  within  cution  of  any  works  necessary  to  pre- 

a  time  to  be  specified  in  the  notice,  and  vent  the  recurrence  ;  or  an  order  both 

to  execute  such  works   and  do  such  requiring  abatement  and  prohibiting 

things  as  may  be  necessary  for  that  the  recurrence  of  the  nuisance, 

purpose  :  Provided — First.  That  where  The  court  may  by  their  order  impose 

the  nuisance  arises  from  the  want  or  a  penalty  not  exceeding  five  pounds  ou 

defective  construction  of  any  structural  the  person  on  whom  the  order  is  made, 

convenience,  or  where  there  is  no  occu-  and  shall  also  give  directions  as  to  the 

pier  of  the  premises,  notice  under  this  payment  of  all  costs  incurred  up  to 

section  shall  be  served  on  the  owner,  the  time  of  the  hearing  or  making  the 

Secondly.  That  where  the  person  caus-  order  for  abatement  or  prohibition  of 

ing  the  nuisance  cannot  be  found,  and  the  nuisance. 

it  is  clear  that  the  nuisance  does  not  Sect.  98  :  Any  person  not  obeying  an  ' 

arise  or  continue  by  the  act,  default,  or  order  to  comply  with  the  requisitions 

sufferance  of  the  owner  or  occupier  of  of  the  local  authority  or  otherwise  to 

the  premises,  the  local  authority  may  abate  the  nuisance,  shall,   if  he  fails 

themselves  abate  the  same  without  fur-  to  satisfy  the  court  that  he  has  used  all 

ther  order.  due  diligence  to  carry  out  such  order. 

Sect.  95  :  If  the  person  on  whom  a  be  liable  to  a  penalty  not  exceeding  tea 
notice  to  abate  a  nuisance  has  been  shillings  per  day  during  his  default ; 
served  makes  default  in  complying  and  any  person  knowingly  and  wilfully 
with  any  of  the  requisitions  thereof  acting  contrary  to  an  order  of  prohibl- 
within  the  time  specified,  or  if  the  tion  shall  be  liable  to  a  penalty  not  ex- 
nuisance,  although  abated  since  the  ser-  ceeding  twenty  shillings  per  day  dur- 
vice  of  the  notice,  is,  in  the  opinion  of  ing  such  contrary  action  ;  moreover  the 
the  local  authority,  likely  to  recur  on  local  authority  may  enter  the  premises 
the  same  premises,  the  local  authority  to  which  any  order  relates,  and  abate 
shall  cause  a  complaint  relating  to  such  the  nuisance,  and  do  whatever  may  be 
nuisance  to  be  made  before  a  justice,  necessary  in  execution  of  such  onler, 
and  such  justice  shall  thereupon  issue  and  recover  in  a  summary  manner  the 
a  summons  requiring  the  person  on  expenses  incurred  by  them  from  the 
whom  the  notice  was  served  to  appear  person  on  whom  the  order  is  made, 
before  a  court  of  summary  jurisdiction.  Sect.    104:     "Provided    also,    that 

Sect.  96  :  If  the  court  is  satisfied  that  nothing  herein  contained  shall  affect 
the  alleged  nuisance  exists,  or  that  al-  any  contract  between  any  owner  or  oc- 
though  abated  it  is  likely  to  recur  on  cupier  of  any  house,  building,  or  other 
the  same  premises,  the  court  shall  property  whereby  it  is  or  may  be  agreed 
make  an  order  on  such  person  requir-  that  the  occupier  shall  payor  discharge 
ing  him  to  comply  with  all  or  any  of  all  rates,  dues,  and  sums  of  money  pay- 
the  requisitions  of  the  notice,  or  other-  able  in  respect  of  such  house,  building, 
wise  to  abate  the  nuisance  within  a  or  other  property,  or  to  affect  any  con- 
time  specified  in  the  order,  and  to  do  tract  whatsoever  between  landlord  and 
any  works  necessary  for  that  purpose ;  tenant." 
or  an  order  prohibiting  the  recurrence 

31  .Ejn'g.  Rep,  9 
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court  of  summary  jurisdiction  has  power  to  impose  ;  more- 
over, the  local  authority  has  power  to  abate  the  nuisance, 
and  to  enter  upon  the  premises  where  it  exists  for  that  pur- 
pose, the  expenses  of  so  doing  may  be  recovered  from  the 
owner  in  a  summary  manner.  Tliis  was  the  course  adopted 
in  the  present  case.  ,  Does  this  mode  of  recovering  the  costs 
of  the  work  fall  within  the  words  of  the  lease?  It  is  not  in 
the  nature  of  a  tax  or  rate,  it  is  a  mere  account  for  executing 
the  work.  The  obligation  imposed  by  the  notice  of  the  local 
authority  and  by  the  order  of  the  justice  is  different  from 
the  "duty"  contemplated  by  the  lease.  It  has  been  argued 
that  the  decisions  show  that  tlie  construction  which  I  adopt 
is  too  narrow  ;  but  in  Tidsioell  v.  Whitworthi^)  the  expense 
incurred  by  the  owner  was  held  to  be  in  respect  of  a  breach 
of  duty  imposed  upon  him  by  a  statute,  and  it  is  clearly  aa 
authority  in  favor  of  the  defendant.  Thompson  v.  Lap- 
worth  {*)  was  also  mentioned  in  the  course  of  the  argument ; 
it  is  true  that  in  that  case  the  tenant  was  held  liable,  but  the 
statute  contemplated  that  the  local  authority  should  itself 
do  the  work ;  this  makes  the  case  distinguishable  from  that 
before  us,  and  the  reasoning  of  the  judges  does  not  apply. 
I  will  not  go  through  all  tlie  cases  which  have  been  cited, 
but  I  may  remark  that  the  strongest  case  against  my  view  is 
Crosse  v.  jRaw  (') ;  the  decision,  however,  turned  chiefly  upon 
the  word  "outgoings,"  but  this  word  is  not  used  in  the  case 
before  us.  In  construing  deeds  and  other  documents  it  must 
be  supposed  that  the  proper  meaning  of  words  is  known  to 
the  parties,  and  that  if  they  are  omitted,  they  are  omitted 
advisedly;  it  must,  therefore,  be  assumed  that  by  omitting 
the  word  "outgoing"  the  parties  to  the  lease  before  us 
meant  that  the  doctrine  relied  upon  in  Crosse  v.  Raw  (') 
should  not  apply  to  the  contract  of  demise  executed  between 
them. 

I  am  of  opinion  that  judgment  should  be  entered  for  the 
defendant. 

B  RAM  WELL,  L.J.:  The  question  is,  whether  the  words 
486]  used  by  *the  parties  include  a  case,  which  was  not 
foreseen  at  the  time  when  the  contract  of  demise  was  entered 
into.  I  have  not  a  confident  opinion  on  tiie  subject,  as  Brett, 
L.  J.,  differs ;  but  I  wish  to  state  at  length  my  view  of  the 
case  before  us. 

Tlie  drainage  upon  the  premises  demised  to  the  defendant 
was  defective,  and  the  local  authority  obtained  an  order 
from  a  justice  of   the  peace  that  the   nuisance   should  be 

0)  Law  Rep.,  2  C.  P.,  826.  (»)  Law  Rep.,  9  Ex.,  209;    10  Eng.  R., 

O  Law  Rep.,  3  C.  P.,  149.  886. 
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abated;  the  plaintiffs,  as  owners,  did  the  work,  but  they 
claimed  to  be  reimbursed  the  cost  by  the  defendaut.  The 
question  turns  upon  the  language  of  the  lease  entered  into 
between  the  parties.  I  do  hot  think  that  the  cost  of  execut- 
ing the  work  is  a  deduction  from  the  rent.  The  rights  of 
the  parties  must  be  governed  by  the  covenant.  A  great 
many  words  have  been  used  apparently  with  the  intention 
of  including  every  possible  case  that  may  arise.  The  tenanfc 
is  to  bear,  pay,  and  discharge  all  "  taxes,  rates,  duties,  as- 
sessments ;''  why  should  not  that  include  the  duty  of  making 
good  the  defective  drainage  ?  Why  should  not  the  tenant 
bear  the  cost  t  I  cannot  give  an  answer  to  this  which  is 
satisfactory  to  myself.  It  has  been  said  that  this  covenant 
is  applicable  only  to  rates  and  taxes  and  charges  of  a  simi- 
lar kind :  I  think  that  a  sufficient  answer  to  that  is  to  be 
found  in  the  circumstance,  that  the  word  "duties"  itself  is 
used.  It  is  said  that  the  covenant  is  applicable  only  to 
charges  which  are  recurrent  in  their  nature  ;  but  it  extends 
to  improvement  rates,  which  are  not  of  that  description.  It 
has  been  said,  why  should  not  this  expense  be  borne  by  the 
landlord;  but  the  question  is,  whether  words  sufficiently 
wide  have  been  used  to  cast  the  burden  upon  the  tenant ;  I 
am  at  a  loss  to  see  what  other  words  can  be  put  in  :  it  seems 
to  me  that  the  parties  intended  to  specify%very  kind  of  dis- 
bursement which  they  could  think  of.  Suppose  that  the 
local  authority  were  to  do  the  work  in  the  first  instance, 
could  it  be  contended  that  in  that  case  there  would  not  be  a 
*'  duty  "  cast  upon  the  landlord,  which  the  tenant  would  be 
bound  to  discharge  by  force  of  this  covenant?  Will  it  not 
be  strange  if  the  landlord  cannot  recover  it  from  the  tenant 
because  he  has  himself  done  what  was  necessary;  in  other 
words,  will  it  not  be  unreasonable  if  the  liability  depends 
upon  the  circumstance  whether  the  local  authority  itself  has 
done  the  work?  Willes,  J.,  in  Thompson  v.  Lapworth  ('), 
spoke  of  the  argument  as  captivating,  *that  it  was  an  [487 
injustice  to  the  tenant,  who  has  only  a  limited  interest,  to 
be  compelled  to  bear  the  whole  expense  for  his  landlord's 
benefit ;  but  the  answer  is,  that  under  a  lease  for  ninety-nine 
years  the  tenant  would  gain  substantially  the  whole  benefit. 
Landlords  always  endeavor  to  extend  the  liability  of  the 
tenants  by  putting  in  additional  words,  and  in  this  they 
generally  succeed,  for  tenants  have  not  the  same  persist- 
ency. I  am  of  opinion  that  the  construction  of  the  lease  is 
in  favor  of  the  plaintiflfs  ;  the  lessors  wanted  to  get  as  rent  a 
certain  fixed  sum  without  any  abatement. 

(»)  Law  Rep.,  8  C.  P.,  149,  at  pp.  167,  168, 
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As  to  the  cases,  it  is  extremely  difficult  to  take  them  into 
account,  but  so  far  as  they  go  1  think  them  in  favor  of  the 
construction  which  I  adopt.  In  Tidswell  v.  WhitwortJi  (') 
the  words  were  "tax,  rate,  assessment,  or  imposition,"  and 
these  are  not  so  wide  as  those  in  the  present  case.  But  in 
Thompson  v.  Lapworth  (')  decided  in  the  following  year,  it 
was  held  that  the  tenant  had  bound  himself  to  pay  a  similar 
charge  by  force  of  the  words,  'Maxes,  rates,  duties,  and 
assessments."  In  Crosse  v.  Jiav){*)  it  was  held  that  the  ex- 
pense of  making  a  drain  was  an  ''  outgoing,"  for  which  the 
tenant  was  liable.  Pollock,  B.,  agreed  with  the  judgment 
which  I  delivered  in  that  case,  and  I  abide  by  the  decision 
and  the  reasoning  upon  which  it  was  founded,  but  I  should 
not  now  use  the  word  "preposterous,"  because  I  feel  the 
difficulties  attending  the  case.  Two  other  cases  of  a  similar 
nature  have  been  cited,  which  were  decided  before  Lind- 
ley,  J.:  Rawlins  y.  Briggs{^)^  and  Hartley  v.  Hudson C) ; 
the  former  was  decided  upon  the  autliority  of  Tidswell  v. 
Whitworth  (*) ;  but  the  latter  is  very  much  in  favor  of  the 
view  taken  by  me. 

I  think  that  the  appeal  ought  to  be  disallowed. 

Baggallay,  L.J.:  The  plaintiffs  in  this  action  are  the 
landlords,  and  the  defendant's  the  tenant  of  certain  prem- 
ises at  Brighton^known  as  the  "Portland  Mews,"  which 
are  held  for  the  residue  of  a  term  of  twenty-one  years,  from 
the  25th  of  December,  1867,  created  by  an  indenture  of  lease, 
488]  dated  the  1st  of  July,  1868  ;  *and  the  question,  which 
we  have  to  determine  upon  the  present  appeal,  is  whether 
the  plaintiffs,  as  such  landlords,  are  entitled  to  recover  from 
the  defendant  the  amount  expended  by  them  in  the  construc- 
tion of  certain  drainage  works  pursuant  to  the  requirements 
of  the  local  sanitary  authority. 

The  circumstances  under  which  the  expenditure  was  in- 
curred, are  not  in  dispute,  and  may  be  concisely  stated  as 
follows :  in  the  month  of  September,  1877,  the  mayor,  alder- 
men, and  burgesses  of  Brighton,  being  the  sanitary  author- 
ity of  that  borough,  and  acting  under  the  provisions  of  the 
Public  Health  Act,  1875,  caused  a  notice  to  be  served  upon 
the  plaintiffs,  requiring  them,  as  the  owners  of  the  said 
premises,  to  abate  a  nuisance  arising  from  defective  drain- 
age, and  for  that  purpose  to  drain  the  said  premises  into  the 
common  sewer,  and  to  till  up  all  cesspools,  and  tlie  require- 
ments of  such  notice  not  having  been  complied  with,   an 

(»)  Law  Rep.,  2  C.  P.,  826.  (»)  Law  Rep.,  9  Ex.,  209;  10  Enjir.  R.,  386. 

(«)  Law  Rep.,  8  C.  P.,  149.  (<)  8  C.  P.  D.,  3fi8 ;  80  Eng.  R.,  281. 

(»)  4  C.  P.  D.,  867 ;  80  Eng.  R.,  696. 
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order  to  the  like  effect  was,  upon  the  application  of  the  san- 
itary authority,  made  by  a  justice  of  the  peace  in  February, 
1878.  The  proceedings  of  the  sanitary  authority  were  au- 
thorized by  the  94th  and  following  sections  of  the  act,  and 
were  in  all  respects  regular,  and  the  order  so  made  by  the 
borough  justice  became  binding  upon  the  plaintiffs  as  the 
owners  or  landlords  of  the  said  premises.  In  obedience  to 
such  order,  the  plaintiffs  executed  the  required  works,  and 
expended  in  so  doing  a  sum  of  money,  which  it  has  been 
agreed  shall,  for  the  purposes  of  the  action  be  taken  at 
£124.  If  the  plaintiffs  had  neglected  or  failed  to  obey  such 
order,  the  sanitary  authority  would  have  had  power  under 
the  98th  section  of  the  act,  to  enter  upon  the  premises  and 
to  do  wliat  might  be  necessary  in  execution  of  the  order, 
and  to  recover  from  the  plaintiffs  in  a  summary  manner  the 
expenses  incurred  by  them  in  so  doing.  It  is  unnecessary 
to  refer  more  particularly  to  those  provisions  of  the  act, 
winch  bear  upon  the  subject  now  under  consideration  ;  it  is 
clear  from  their  genei-al  scope  that  it  was  the  intention  of 
the  Legislature  to  impose  upon  the  landlord  in  the  absence 
of  any  contract  to  the  contrary,  the  burden  of  any  expendi- 
ture of  payment,  which  might  be  rendered  necessary  for 
giving  effect  to  such  provisions  ;  it  is,  however,  provided  by 
the  lo4th  section  that  nothing  contained  in  the  act,  shall 
affect  any  contract,  whereby  it  may  be  agreed  that  the  occu- 
pier shall  pay  or  *discharge  all  rates,  dues,  and  sums  [489 
of  money  payable  in  respect  of  the  demised  property  or  an^ 
contract  whatsoever  between  landlord  and  tenant,  and  it  is 
now  contended  by  the  plaintiffs,  that  the  defendant,  as  ten- 
ant of  the  said  premises,  is  bound  under  a  covenant  con- 
tained in  his  lease,  to  repay  to  them  the  amount  which  they 
have  in  manner  aforesaid  expended.  The  covenant  in  ques- 
tion provides  that  the  tenant  shall  bear,  pay,  and  discharge 
the  land  tax  (if  any),  sewers  rate,  borough  rate,  improve- 
ment rate,  tithes,  and  tithe  rent-charge  in  lieu  of  tithes,  and 
«ll  other  taxes,  rates,  duties,  and  assessments  whatsoever, 
whether  parliamentary,  parochial,  or  otherwise,  which  at 
the  date  of  the  lease  were  or  at  any  time  thereafter  dur- 
ing the  said  term,  should  be  taxed,  charged,  rated,  as- 
sessed, or  imposed  on  the  said  demised  premises,  or  any 
part  thereof,  or  upon  the  landlords  or  tenants  in  respect 
thereof.  Grove,  J.,  by  whom  the  action  was  tried  without 
a  jury,  was  of  opinion  that  the  amount  expended  by  the 

?)laintiffd  was  a  duty  charged  or  imposed  upon  them  as 
andlords  in  respect  of  the  demised  premises,  and  gave  judg- 
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nient  in  their  favor,  and  I  am  of  opinion  that  his  judgment 
should  be  affirmed: 

Were  it  not  that  Brett,  L.J.,  has  arrived  at  a  different 
conclusion,  I  should  have  deemed  it  sufficient  to  support 
the  opinion,  which  I  have  thus  formed,  to  state,  as  I  have 
already  done,  the  circumstances  under  which  tlie  payment 
has  been  made  by  the  plaintiffs,  and  the  terms  of  the  cove- 
nant by  which  the  defendant  is  bound  ;  if  the  plaintiffs  had 
neglected  to  obey  the  order  of  the  borough  justice,  and  the 
sanitary  authority  had  executed  the  required  works,  and 
liad  recovered  the  costs  of  so  doing  from  the  plaintiffs,  I  am 
unable  to  understand  upon  what  grounds  it  could  have 
been  successfully  contended  that  the  payment  so  made  was 
not  imposed  upon  them  in  respect  of  the  demised  premises ; 
and  it  cannot,  in  my  opinion  make  any  difference,  that  they 
executed  the  works  and  incurred  the  expense  of  so  doing  in 
obedience  to  the  order,  instead  of  waiting  to  pay  the  costs 
of  the  execution  of  the  works  by  the  sanitary  authority, 
after  their  disobedience  of  the  order  had  rendered  such  a 
proceeding  necessary. 

Several  cases  have  been  referred  to  in  the  course  of  the 
argument  upon  the  present  appeal,  in  which  questions  sim- 
ilar to  that  which  we  have  now  under  consideration  have 
490]  received  judicial  solution  ;  *the  decisions  have  in  some 
of  such  cases  been  favorable  to  the  landlords  and  in  others 
to  the  tenants,  but  it  will  be  found  upon  examination  that 
the  more  or  less  comprehensive  character  of  the  covenant 
has  led  to  the  varying  results ;  the  charge  or  payment 
sought  to  be  recovered  from  the  tenant  has  been  of  the  same 
nature  or  description  in  each  of  the  cases  cited. 

On  the  part  of  the  defendant  much  reliance  has  been 
placed  upon  the  case  of  Tidswell'v.  Whitworth{^)\  in  that 
the  covenant  was  to  pay  and  discharge  all  taxes,  rates, 
assessments,  and  impositions  whatsoever  (except  property 
tax)  which  during  the  term  should  become  payable  in  re- 
spect of  the  demised  premises,  and  it  was  held  that  the  ten- 
ant was  not  bound  to  repay  to  the  landlord  the  amount 
assessed  upon  him  in  respect  of  certain  paving  and  drain- 
ing works  which  had  been  constructed  under  the  Manches- 
ter Improvement  Act ;  but  the  same  four  judges,  namely, 
Bovill,  C.J.,  Willes,  Keating,  and  Montague  Smith,  JJ., 
who  were  unanimous  in  so  holding  in  Tidswell  v.  Whit- 
worth  ('),  were  also  unanimous  in  holding,  a  few  months  later, 
in  Thompson  v.  Lapworth(^\  that  a  tenant  who  had  cove- 
nanted to  **pay  and  discharge  all  taxes,  rates,  duties,  and 

(>)  Law  Rep.,  2  C.  P.,  326.  (•)  Law  Rep.,  S  C.  P.,  149. 
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assessments  whatsoever,  which  should  be  taxed,  assessed, 
or  imposed  upon  the  tenant  or  landlord  of  the  premises  in 
respect  tliereof,"  was  liable  to  repay  to  the  landlord  the 
amount  which  he  had  been  required  to  pay  in  respect  of  the 
paving  of  a  street  under  the  provisions  of  the  Metropolis 
Management  Acr.  In  the  former  of  these  cases,  Tldswell  v. 
W?iiiwo7'th{'\  the  judges  were  careful  to  distinguish  it  from 
Sweet  V.  Seager{^)  and  Payne  v.  Burridge{^\  and  other 
cases  which  had  preceded  it,  and  in  which  tlie  decisions  had 
been  in  favor  of  the  landlord,  pointing  out  however  that  it 
was  very  near  the  line,  whilst  in  Thompson  v.  Lapworthi^) 
they  were  equally  careful  to  distingush  it  from  Tidswell  v. 
Wnitwo7'lh{');  it  is  clear  from  the  reports  of  the  two  cases 
that  the  decision  arrived  at  in  the  later  case  was  due  to  the 
more  comprehensive  terms  of  the  covenant. 

The  terms  of  the  covenant  which  we  have  now  under  con- 
sideration are  at  least  as  comprehensive  as  were  those  in 
Thompson  v.  Lapworth  (*) ;  and  whether  the  decision  in 
Tidswell  V.  WhUworth(*)  *is  one  which  can  or  cannot  [491 
be  defended  upon  the  ground  of  its  special  circumstances,  it 
is  to  my  mind  clear  that  the  judges  who  decided  it  in  favor 
of  the  tenant  must  have  decided  the  present  case  in  favor  of 
the  landlord,  if  they  adhered  to  the  views  expressed  by  them 
in  Thompson  v.  Lapworth  (*). 

Tiie  defendant  has  also  relied  upon  the  case  of  Rawlings 
V.  BTiggs{^)^  in  which  the  covenant  was  to  "pay  and  dis- 
charge all  taxes,  and  all  manner  of  rates,  charges,  assess- 
ments, and  impositions  whatsoever,  to  be  charged,  assessed, 
or  imposed  upon  the  premises  thereby  demised,  or  in  respect 
thereof,  or  in  respect  of  the  said  rent  by  authority  of  Parlia- 
ment or  otherwise  howsoever,"  and  Lindley,  J.,  held,  upon 
demurrer,  that  the  tenant  was  not  liable  to  repay  to  the 
landlord  the  amount  expended  by  him  in  abating  a  nuisance 
pursuant  to  the  requirements  of  the  local  sanitary  authority 
of  Reading.  In  so  deciding,  Lindley,  J.,  expressed  his 
opinion  that  the  terms  of  the  covenant  did  not  substantially 
differ  from  those  in  Tidswell  v.  Whitworth  ('),  by  the  de-. 
cision  in  which  case  he  considered  himself  bound ;  but  in 
Hartley  v.  Hudson  i^)  the  same  learned  judge  held  that, 
under  a  covenant  to  pay  and  discharge  '*all  rates,  taxes, 
charges,  and  assessments  whatsoever,  which  now  are  or  may 
be  charged  or  assessed  upon  the  said  premises  or  upon  any 
person  or  persons  in  respect  thereof,"  the  tenant  was  lia- 


(0  Law  Rep..  2  C.  P.,  826. 
(«)  2  C.  B.  (N.S.).  119. 
O  12  M.  A  W.,  727. 


(<)  Law  Rep.,  8  C.  P.,  149. 

(*)  8  C.  P.  D.,  868  ;  30  Eng.  R.,  231. 

(«)  4  C.  P.  D.,  367 ;  30  Eng.  R.,  696. 
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ble  to  repay  to  the  landlord  the  amount  which  he  had 
been  compelled  to  pay  to  the  sanitary  authority,  in  respect 
of  certain  sewerage  and  paving  works  executed  by  them 
under  the  provisions  of  the  Public  Health  Acts  after  failure 
by  him  to  obey  an  order  to  that  effect.  Lindley,  J.,  treated 
the  covenant  in  Hartley  v.  Hudson  (')  as  equivalent  to  that 
in  Thompson  v.  Lapworthi^)^  and  particularly  directed 
attention  to  the  words  '*  taxed,  assessed,  or  imposed  on  the 
tenant  or  landlord  of  the  demised  premises  in  respect 
thereof,"  in  the  covenant  in  Thompson  v.  Lapworth  ('),  and 
to  the  words  ''charged  or  assessed  upon  the  said  premises 
or  upon  any  person  or  persons  in  respect  thereof"  in  the 
covenant,  which  he  had  under  consideration.  In  the  present 
case  we  have  the  equivalent  words,  "taxed,  charged,  rated, 
assessed,  or  imposed  on  the  said  demised  premises  or  any 
492]  *part  thereof,  or  upon  the  landlords  or  tenant  in 
respect  thereof."  We  have  also,  as  in  Thompson  v.  Lap- 
worth  {*\  the  word  "duties"  in  addition  to  "rates,  taxes, 
and  assessments"  in  the  enumeration  of  the  charges  and 
impositions  to  which  the  covenant  is  made  applicable ;  and 
the  addition  of  the  word  "bear"  to  the  words  "pay  and  dis- 
charge" in  the  earlier  part  of  the  covenant  has,  in  my 
opinion,  the  effect  of  more  distinctly  developing  its  very 
comprehensive  character.  The  case  of  Crosse  v.  Raw  (')  is  to 
the  same  effect  as  Thompson  v.  Lapworth  {^\  though  the 
language  of  the  covenant  is  slightly  different. 

The  result  of  the  authorities,  to  which  I  have  alluded,  is 
in  favor  of  the  conclusion  at  which  I  have  arrived :  we  are 
not  bound  by  them,  except  so  far  as  we  may  agree  with  the 
conclusions  arrived  at,  and  with  the  reasons  assigned ;  but 
in  my  opinion  Thompson  v.  Lapwoith  (')  and  Orosse  v.  Raw  (') 
were  rightly  decided,  and  I  assent  to  the  reasons  assigned. 

Before  concluding,  I  must  say  a  few  words  with  reference 
to  an  argument  which  has  been  somewhat  strongly  pressed 
upon  us:  it  has  been  urged  on  behalf  of  the  defendant  that 
it  would  be  inequitable  to  charge  upon  the  tenant  an  expen- 
diture, which  is  made  for  the  permanent  improvement  of  a 
property  in  which  he  has  only  a  temporary  interest,  and  that 
a  construction,  which  would  have  that  effect,  should  not  be 
put  upon  the  covenant  in  question,  if  the  language  will  fairly 
admit  of  any  other.  Now  with  reference  to  this  argument 
it  must  be  borne  in  mind  that  a  tenant  for  a  term  of  years 
derives  a  benefit,  greater  or  less  according  to  the  unexpired 
portion  of  his  term,  from  any  expenditure  for  the  perma- 

(')  4  C.  P.  D.,  367;  80  Ensr.  R.,  696.  O  Law  Rep.,  3  C.  P.,  149. 

(»)  Law  Rep.,  9  Ex.,  209 ;  10  Eng.  R.,  386. 
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nent  improvement  of  the  property,  and  that  it  would  be 
equally  inequitable  to  impose  upon  the  landlord  the  whole 
burden  of  an  expenditure,  from  which  he  can  derive  no 
benefit  during  the  remaining  portion  of  his  tenant's  term  ; 
in  the  present  case  at  least  half  of  the  defendant's  term  was 
unexpired  at  the  time  when  the  drainage  works  were  exe- 
cuted. Again  the  defendant  has,  by  the  terms  of  the  cove- 
nant which  we  are  now  considering,  clearly  taken  upon 
himself,  and  must  be  presumed  to  have  done  so  knowingly 
and  willingly,  some  burdens  which  may  result  in  a  benefit 
to  the  demised  premises  beyond  the  period  of  his  tenancy, 
*as  for  instance,  "improvement  rates,"  which  under  [493 
ordinary  circumstances  are  imposed  in  respect  of  an  expen- 
diture for  permanent  improvements;  and,  inasmuch  as,  at 
the  date  of  the  lease,  a  Public  Health  Act  was  in  force,  un- 
der which  burdens  might  have  been  imposed  upon  the 
plaintiflFs  similar  to  that,  which  they  have  been  called  upon 
to  bear  under  the  existing  act,  it  is  difficult  to  suppose  that 
such  a  burden  was  not  in  the  contemplation  of  the  parties  at 
the  time  when  the  covenant  was  entered  into.  But,  even  if 
the  argument  has  force  to  the  extent  of  supporting  the  view 
that  expenditure  of  a  like  character  should  primarily  be 
thrown  upon  the  landlord,  as  it  has  been  by  the  Public 
Health  Act,  I  can  well  understand  that  for  the  purpose  of 
obtaining  what  he  might  deem  in  other  respects  an  eligible 
lease,  an  intending  tenant  would  willingly  subject  himself 
to  obligations,  to  which  but  for  his  covenant  he  would  not 
be  made  liable.  Again,  it  is  common  knowledge  that,  gen- 
erally speaking,  the  object  of  a  landlord  is  to  secure  during 
the  term  a  rent  of  certain  amount,  as  free  from  all  deduc- 
tions as  the  law  will  permit,  and  to  effectuate  this  object, 
the  amount  of  rent  is  fixed  with  reference  to  all  the  obliga- 
tions which  the  tenant  may  be  willing  to  take  upon  himself, 
and  I  can  see  nothing  inequitable  in  holding  the  tenant  to 
the  terms  of  his  bargain. 

Judgment  affirnied. 

Solicitors  for  plaintiffs :  Anderson  &  Sons, 
Solicitors  for  defendant :    Tilleard^  Oodden  &  Holme, 

See  30  Eng.  Sep.,  236  note  ;  24  id.,  of  a  succession  tax  which  accrued  three 

573  note  ;  14  Chicago  Legal  News,  372  ;  years  before  the  purchase,   and  was 

4  Wise.  Leg.  News,  364.  assessed  and  collected  two  years  after- 

Under  the  assumption  by  the  pur-  wards:     Evans    v,    Saunders,    3    Lea 

chaser  of  land   of   "the   payment  of  (Tenn.),  734. 

whatever    taxes  of  every  description  An  assessment  upon  lands  made  un- 

that  may  be  levied   on   said   property  der  the  provisions  of  the  act  of  March 

legally  for  this  present  year,  1869,*' the  29,  1867(64  Ohio  L.,  80),  authorizing 

purchaser  is  not  liable  for  the  payment  county     commissioners     to    construct 
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roads,   etc.,  becomes   a  lien   upon  the  enant  "against  all  claims  whatsoever," 

laud  f^m  the  time  the  assessment  is  such  assessment  is  an  incumbrance  on 

made  against  the  land.  the  land  conveyed  by  the  deed  within 

When  a  deed,  executed   subsequent  the  scope  of  the  covenant,  and  for  such 

to  such .  assessment  and  whilst  a  part  breach   an   action   will   lie:    Craig  v. 

thereof  remains  unpaid,  contains  a  cov-  Ueis,  30  Ohio  St.  R.,  550. 


[5  Common  Pleas  Division,  607.) 
June  16,  1880. 

507]    *TnE  Manchester  Bonded  AVarehouse  Com- 
pany, Limited,  v.  Carr. 

Landlord  and  Tenant — Floor*  of  Warelinwfe — Overloaded  hy  Tenant — FaU  of  Prem- 
ises— Covenants  to  repair —  Wante — Liabilifi/  for  Rent  and  Damages, 

The  plaintifts  demised  certain  floors  in  a  warehouse  to  the  defendant  at  a  rent. 
He  covenanted  to  repair,  maintain,  and  keep  the  inside  of  the  premises  in  good  and 
tenantable  repair  and  condition,  and  to  deliver  them  up  at  the  end  of  the  term,  dam- 
age by  fire,  storm,  or  tempe.'^t,  or  other  inevitable  accident,  and  reasonable  wear  and 
tear  only  excepted.  The  plaintiflfs  covenanted  to  keep  the  walls,  roof,  and  main  tim- 
bers of  tiie  premises  in  good  and  substantial  repair  and  condition.  The  lease  also 
contained  a  provision  for  the  suspension  of  the  rent  in  the  event  of  the  premises  being 
burnt  down,  or  damaged  by  fire,  storm,  or  tempest. 

Sub- lessees  of  the  defendant  overloaded  a  floor  with  flour,  in  consequence  of  which 
the  whole  building  fell.  The  plaintiffs  rebuilt  it  and  sued  for  rent  during  the  time 
the  building  was  unoccupied,  and  for  damages.  The  defendant  denied  liability,  and 
claifned  damages  from  the  plaintiffs. 

Held  (1.),  that,  notwithstanding  the  fall,  the  defendant  was  liable  to  pay  the  rent ; 
(2.)  that  tiiere  was  no  implied  warranty  by  the  plaintiffs  that  the  building  was  fit 
for  the  purpose  for  which  it  was  to  be  used;  (3.)  that,  in  the  absence  of  notice  to 
them  of  any  damage  or  want  of  repair,  the  plaintiffs  were  not  liable  on  their  express 
covenant  to  keep  the  walls,  roof,  and  main  timbers  of  the  building  in  repair; 
(4.)  tliat  on  the  authority  of  S<iner  v.  Bilton  (7  Ch.  D.,  815;  25  Eng.  R.,  34)  the  de- 
struction of  tlie  building,  if  caused  by  using  the  propertj^  demised  in  what  was  appa- 
rently a  reasonable  and  proper  manner,  having  regard  to  its  character  and  to  the 
purposes  for  which  it  was  intended  to  be  used,  was  not  wast-e,  and  therefore  the 
tenant  would  not  be  liable  to  pay  damages  for  it ;  (5.)  that  as  the  case  was  not 
within  tlve  exceptions  in  his  express  covenant  to  repair,  he  was  liable  under  it  to  the 
cost  of  putting  the  inside  of  the  floors  demised,  and  the  fixtures  therein  in  good  and 
tenantable  repair. 

The  case  was  stated  in  the  judgment  of  the  court,  written 
by  Lindley,  J.,  thus: 

This  action  came  on  for  trial  at  Manchester,  before  Lord 
Coleridge,  C.  J.,  at  the  last  Winter  Assizes,  and  was  for  con- 
venience adjourned  here  for  the  determination  of  several 
questions  of  law  which  the  parties  desired  to  have  decided 
before  any  disputed  facts  were  gone  into(*).  The  undis- 
puted facts  were  as  follows :  By  a  lease  made  in  December, 
1875,  the  plaintiffs  demised  to  the  defendant  certain  floors  in 

{})  The  questions  in  the  case  were  plaintiffs  at  the  trial,  and  a  rule  for  a  new 
raised  for  the  court  by  means  of  a  de-  trial  afterwards  granted  on  the  ground  of 
cision,  formally   given   in   favor   of  the    misdirection. 
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a  warehouse  for  seven  years,  at  a  rent  *of  £450.  By  [508 
rliat  lease  tlie  lessee  covenanted  to  repair,  nisiintain,  and 
keep  the  inside  of  the  demised  premises  in  good  and  tenant- 
able  repair  and  condition,  and  to  deliver  them  up  at  the  end 
of  the  term,  damage  by  iire,  storm,  or  tempest,  or  other 
inevitable  accident,  and  reasonable  wear  and  tear  only  ex- 
cepted. The  lessors  on  the  other  hand  covenanted  to  keep 
the  walls,  roof,  and  main  timbers  of  the  premises  in  good 
and  substantial  repair  and  condition.  The  lease  also  con- 
tained a  provision  for  the  suspension  of  the  rent,  in  the 
event  of  the  premises  being  burnt  down  or  damaged  by  fire, 
storm,  or  tempest.  There  was  also  a  clause  against  assign- 
ing or  underletting  without  the  written  consent  of  the  lessors. 
The  defendant  in  fact  sublet  some  of  the  floors  without  the 
written  consent  of  the  plaintiffs. 

Some  or  one  of  these  underlessees  put  a  quantity  of  flour 
into  one  of  the  upper  stories  let  to  the  defendant,  and,  in 
fact,  overloaded  it,  in  consequence  of  which  the  whole  build- 
ing fell.  The  plaintiffs  have  since  rebuilt  it,  and  they  claim 
against  the  defendant : 

1.  Rent  since  the  fall  of  the  building  during  the  time  it 
was  unoccupied.  2.  Damages  occasioned  by  the  fall,  i.e., 
either  the  whole  cost  of  reconstruction,  or  at  least  the  cost 
of  reconstructing  the  interior  of  the  demised  floors,  as  dis- 
tinguished from  the  walls,  roof,  and  main  timbers  thereof. 

The  defendant  on  the  other  hand  denies  his  liability  to 
pay  the  rent  sued  for  or  any  damages  ;  and  he  himself  claims 
damages  from  the  plaintiffs  for  a  breach  by  them  of  their 
covenant  to  repair  the  walls  and  main  buildings  of  the  ware- 
liouse,  and  upon  an.  implied  warranty  by  the  plaintiffs  that 
the  premises  were  in  a  tit  condition  for  the  purposes  for 
which  they  were  let. 

(7.  Crompton  {Sir  F.  Herschell^  S.G.,  with  him),  for  the 
plaintiffs:  First.  No  covenant  by  the  landlords  creating  a 
liability  to  compensate  the  tenant  for  the  fall  of  the  floors 
can  be  implied.  Even  if  there  was  an  express  covenant  to 
repair,  the  landlords  were  not  bound  to  repair  until  notice  : 
Makin  v.  Waikinsoni^),  The  weakness  was  not  apparent 
to  them.  The  tenant  takes  premises  as  they  are.  Caveat. 
If  they  fall  he  must  suffer.  The  question  *of  implied  [509 
warranty  was  discussed  in  Wilson  v.  Finch-Hatton  (').  There 
the  Court  of  Exchequer  held  that  in  an  agreement  to  let  a 
furnished  house,  there  is  an  implied  condition  that  this  house 
shall  be  tit  for  occupation  at  the  time  at  which  the  tenancy 
is  to  begin. 

(0  Law  Rep.,  6  Ex.,  26.  (•)  2  Ex.  D.,  336 ;  21  Eng.  R.,  488. 
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[Lord  Coleridge,  C.J.:  In  the  cases  on  which  that  de- 
cision proceeds  the  judges  carefully  distinguislied  between 
furnished  and  unfurnished  houses,  and  the  law  was,  I  thought 
clear,  that  on  the  letting  of  a  house  there  is  no  implied  war- 
ranty that  it  is  fit  for  habitation.  But  the  judgment  in  Wil- 
son V.  Finch- Hattoni^)  goes  further.  Tlie  defect  was  in 
the  drains,  and  because  the  agreement  comprised  furniture, 
the  court  held  that  there  was  an  implied  warranty  as  to  the 
structure  of  the  house.] 

Pollock,  B.,  however  began  his  judgment  by  saying,  f*  If 
this  were  the  case  of  an  agreement  for  the  letting  of  real 
property,  the  well  established  rules  of  law  would  apply,  and 
they  would  force  us  to  hold  that  the  tenant  could  not  suc- 
ceed in  this  case"  ("). 

Secondly.  There  is  an  implied  warranty  by  the  tenant  to 
redeliver  the  premises  in  the  same  state  as  they  were  in  on 
his  entry. 

[LiNDLEY,  J.:  What  is  your  authority  for  that  proposi- 
tion ?  The  real  question  seems  to  be  on  whom  does  the  onus 
of  ascertaining  what  the  building  is  fit  for  lie  ?] 

On  the  tenant.     He  has  misused  the  premises. 

[Lord  Coleridge,  C.  J.:  Where  is  the  limit?  Is  a  tenant 
liable  for  putting  too  many  books  in  his  house,  and  so  over- 
loading the  floors?] 

The  tenant  may  examine  the  premises  before  taking  them, 
and  ascertain  whether  they  are  fit  for  the  purpose  he  intends, 
whereas  the  landlord  cannot  know  what  use  the  tenant  means 
to  put  them  to. 

Thirdly.  Even  if  the  use  of  the  premises  by  the  defendant 
was  reasonable,  and  he  is  not  liable  for  the  accident,  he  is 
still  liable  under  the  covenants  of  the  lease  to  pay  the  re- 
served rent.  To  that  there  is  no  answer,  Saner  v.  Bilton  (•), 
unless  it  be  the  counter-claim. 

510]  ^Ambrose,  Q.C.  (C.  Russell^  Q.C.,  and  S.  Taylor^ 
with  him),  for  the  defendant:  It  is  not  necessary  to  argue 
for  an  implied  warranty  by  the  landlords.  The  plaintiffs 
knew  the  building  had  been  a  mill,  the  defendant  took  it  as 
a  first  class  warehouse. 

First.  There  is  nothing  in  law  to  render  the  defendant 
liable.     He  has  broken  no  covenant. 

Secondly.  The  plaintiffs  allege  that  the  defendant  has 
used  the  premises  in  an  untenantlike  manner,  and  has,  in 
fact,  committed  waste.  But  the  building  was  advertised 
and  let  as  a  warehouse,  and  has  been  used  as  such,  and  there- 

O  2  Ex.  D.,  836:  21  Eng.  R..  488.     («)  2  Ex.  D..  386,  at  p.  843;  21  Eng.  R.,494. 

(8)  7  Ch.  D.,  815  ;   26  Eng.  R.,  84. 
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forn  the  defendant  is  not  liable  for  the  fall.  "Waste"  in- 
volvt-s  some  improper  user,  although  not  indeed  necessarily 
active  misfeasance:  Cruise's  Dig.,  tit.  8,  ch.  2,  s.  3;  tit.  3, 
ch.  2,  s.  11.  No  definition  of  it  includes  such  a  case  as  the 
present  one. 

Thirdly.  The  answer  to  the  claim  for  rent  is  that  the  de- 
fendant was  evicted  by  notice  not  to  enter  on  the  premises 
as  they  were  dangerous,  and  also  that  the  plaintiffs  were  lia- 
ble on  the  covenant  to  repair,  for  directly  the  floors  fell  the 
building  was  out  of  repair. 

Oully,  Q.C.,  and  Ji.  Henn  Collins^  for  the  sub-lessees — 
third  parties — did  not  argue. 

The  judgment  of  the  Court  (Lord  Coleridge,  C.  J.,  Grove 
and  Lindley,  J  J.,)  was  read  by  Lord  Coleridge,  C.J., 
and,  after  the  statement  of  the  case  above  set  forth,  was  as 
follows : 

First.  We  are  of  opinion  that  notwithstanding  the  fall  of 
the  building,  the  defendant  is  liable  to  pay  rent  for  it  as  if 
it  had  never  fallen.  This  covenant  to  pay  rent  is  qualified, 
but  the  proviso  qualifying  it  does  not  include  such  a  case  as 
has  actually  happened.  As  applied  to  the  facts  of  this  case 
the  defendant's  covenant  to  pay  rent  is  express  and  without 
qualification,  and  he  must  pay  rent  accordingly  :  see  Saner 
V.  Biltori  (*),  and  the  cases  there  cited. 

Secondly.  We  are  of  opinion  that  the  plaintiffs  are  not 
liable  to  damages  by  reason  of  any  implied  covenantor  war- 
ranty by  them  that  the  building  was  fit  for  the  purpose  for 
which  it  was  to  be  used.  No  authority  has  been  found 
which  decides  that  there  is  any  sucli  warmnty ;  what  author- 
ity there  is  on  the  point  is  *against  its  existence,  [511 
Hart  V.  Windsor  {^)\  Sutton  v.  Temple  {^\  and  we  are  of 
opinion  that  no  such  warranty  can  be  implied.  There  are, 
it  is  true,  some  cases  relating  to  furnished  apartments  and 
houses  which  tend  to  show  that  a  person  who  lets  them  im- 
pliedly warrants  that  they  are  tit  for  residential  purposes. 
Smith  V.  MarrdbUi^)  and  Wilson  v.  Finch'Hatton{^)\  but 
we  are  not  prepared  to  extend  these  decisions  to  ordinary 
leases  of  lands,  houses,  or  warehouses,  as  we  must  if  we  are 
to  hold  the  plaintiffs  liable  for  the  fall  of  this  warehouse  by 
reason  of  any  implied  covenant  or  warranty. 

Thirdly.  VVe  are  of  opinion  that  the  plaintiffs  are  not 
liable  to  pay  any  damages  to  the  defendant  by  reason  of  the 
express  covenant  binding  tlie  plaintiffs  to  keep  the  walls, 

0)  7  Oh.  D.,  815  ;    26  Eng.  R„  34.  (»)  12  M.  A  W.,  52. 

O  12  M.  &  \V.,  68.  (*)  11  M.  &  W.,  6. 

(»)  2  Ex.  D.,  336;  21  Eng.  R.,488. 
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roof,  and  main  timbers  of  the  building  in  repair.  Before 
the  building  fell  the  plaintiffs  had  no  notice  of  any  danger 
or  want  of  repair,  and  such  notice  is  essential  to  render  rherri 
liable  to  be  sued  on  their  covenant :  Makin  v.  Watkinson  {\ 
approved  and  followed  in  London  and  South  Western  Ry, 
Co.  V.  Flower (^),  If  we  are  correct  in  this  respect  it  will 
follow  that  neither  before  or  after  the  fall  of  the  building 
was  there  any  breach  by  the  plaintiffs  of  their  express  cove- 
nant to  keep  its  walls,  &c.,  in  repair.  If,  indeed,  the  de- 
fendant can  show  unreasonable  delay  in  the  rebuilding  by 
the  plaintiffs,  he  will  be  entitled  to  such  damages,  if  any,  as 
such  delay  may  have  caused  him,  and  if  the  case  is  re- tried 
this  point  will  be  open  to  him. 

Fourthly.  We  have  to  consider  whether  the  defendant  is 
liable  for  the  fall  of  the  building.  This  covenant  to  repair 
the  demised  premises  clearly  is  not  extensive  enough  to  ren- 
der him  liable  to  rebuild  the  whole  warehouse ;  but  it  was  con- 
tended that  as  he  or  his  undertenants  in  fact  overloaded  the 
building  and  caused  its  fall,  he  is  liable  to  rebuild  it,  al- 
though there  may  be  no  express  covenant  on  his  part  binding 
him  so  to  do.  It  was  contended  that  he  was  liable  for  waste 
and  destruction,  and  it  was  argued  that  whenever  a  tenant 
actually  destroys  the  property  demised  he  must  restore  it 
or  compensate  his  landlord  for  its  loss,  unless,  of  course, 
512]  *in  cases  where  destruction  is  contemplated,  as  in 
mines  and  quarries.  We  have  no  doubt  that  this  contention 
is  well  founded  where  the  destruction  is  wilful  or  negligent ; 
but  there  is  no  authority  to  show  that  it  applies  to  destruc- 
tion by  using  the  property  demised  in  what  was  apparently 
a  reasonable  and  proper  manner,  having  regard  to  its  char- 
acter and  to  the  purposes  for  which  it  was  intended  to  be 
used.  On  the  other  hand,  this  verj'  question  had  to  be  con- 
sidered by  Mr.  Justice  Fry  in  Saner  y.  Biltong),  and  he 
came  to  the  conclusion  that  in  such  a  case  the  tenant  was  not 
liable  for  the  destruction  of  the  property.  The  question  in 
these  cases  is  whether  it  is  the  tenant's  duty  to  ascertain  what 
he  can  do  with  safety  to  the  property,  or  whether  he  is  not 
entitled  to  assume  that  it  is  tit  to  be  used  for  the  purposes 
for  which  it  is  let  and  for  which  it  is  apjjarently  fit.  We  are 
of  opinion  that  the  latter  is  the  true  view,  and  that,  in  the 
absence  of  an  expre:?s  agreement  to  that  effect,  a  tenant  is 
not  liable  for  the  destruction  of  the  property  let  to  him  if 
such  destruction  is  in  fact  due  to  nothing  more  than  a  rea- 
sonable use  of  the  property,  and  any  use  of  it  is  in  our 

(')  Law  Rep.,  6  Ex.,  25.  («)  1  C.  P.  D..  77 ;  I5  Eng.  R.,  2-13. 

(»)  7  Ch.  D.,  815 ;  25  Eng.  R.,  34. 
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opinion  reasonable  provided  it  is  for  a  purpose  for  which 
the  property  was  intended  to  be  used,  and  provided  the 
mode  and  extent  of  the  user  was  apparently  proper,  having 
regard  to  the  nature  of  the  property  and  to  wnat  the  tenant 
knew  of  it  and  to  what  as  an  ordinary  business  man  he  ought 
to  have  known  of  it.  To  hold  a  tenant  liable  for  the  destruc- 
tion of  the  property  by  its  reasonable  use  as  above  explained, 
would  be  to  hold  him  liable  for  latent  faults  and  defects  in 
the  property  demised.  We  are  of  opinion  that  he  is  not 
liable  for  such  faults  and  defects,  in  the  absence  of  some  exr 

Jress  agreement  on  his  part  imposing  such  liability  upon 
im.  We  are,  however,  of  opinion,  that  prima  facie  a  ten- 
ant is  bound  to  restore  the  property  demised  to  him,  and 
that  if  such  property  is  destroyed  by  the  acts  of  himself  or 
his  undertenants,  the  presumption  is  against  him,  and  he 
must  in  order  to  exonerate  himself  show  that  the  destruction 
was  owing  to  causes  for  which  he  was  not  responsible.  If, 
therefore,  this  case  should  go  back  for  trial,  the  jury  should 
be  directed  in  accordance  with  the  above  principles,  and 
should  be  asked  whether  the  loading  of  the  warehouse  in 
this  *case  was  reasonable  or  unreasonable  ;  and  the  [513 
jury  should  be  told  that  the  question  cannot  be  decided 
simply  by  the  fact  thnt  the  warehouse  fell  from  the  over- 
loading, but  that  they  must  inquire  further  and  see  whether 
there  was,  before  the  overloading  took  place,  any  reason  for 
supposing  that  the  goods  put  into  the  warehouse  were  too 
heavy  in  kind  or  quantity  for  its  apparent  strength  or  for 
its  strength  as  known  to  the  defendant,  or  as  he  ought  as  a 
business  man  to  have  known  it. 

Fifthly,  and  lastly.  We  have  to  consider  what  liability,  if 
any,  the  defendant  is  under  by  virtue  of  his  express  cove- 
nant to  repair  the  inside  of  those  parts  of  the  warehouse 
which  were  demised  to  him.  The  inside  does  not  in  this  case 
include  the  walls,  roof,  or  main  timbers,  for  these  are  to  be 
kept  in  repair  by  the  landlord.  The  defendant's  covenant, 
however,  extends  to  the  rest  of  the  inside  of  the  floors  demised 
to  him  ;  but  this  covenant  is,  we  think,  subject  to  the  excep- 
tion in  case  of  damage  by  fire,  storm,  or  tempest,  or  other  in- 
evitable accident,  and  reasonable  wear  and  tear.  Fire,  storm, 
and  tempest  are  out  of  the  question  ;  and  we  agree  with 
Fry,  J.,  m  thinking  that  inevitable  accident  means  some  ac- 
cident ejusdem  generis^  and  does  not  extend  to  use  of  the 
property  by  the  tenant:  see  Saner  v.  Bilton{').  It  only 
remains  to  consider  whether  reasonable  wear  and  tear  can 
include  destruction  by  reasonable  use.     These  words,  no 

(')  7  Ch.  D.,  816 ;  25  Eng  R.,  84. 
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doubt,  include  destruction  to  some  extent,  e.g.,  destruction 
ot  surface  by  ordinary  friction,  but  we  do  not  think  they 
include  total  destruction  by  a  catastrophe  which  was  never 
contemplated  by  either  party.  It  follows  that  the  defend- 
ant is  liable  under  his  express  covenant  to  make  good  the 
cost  of  putting  the  inside  of  the  floors  demised  to  him  and  the 
fixtures  therein  in  good  and  tenantable  repair.  We  were 
told  that  there  were  no  main  timbers  as  distinguished  from 
iron  beams  ;  whether  this  is  so  or  not  we  are  of  opinion  that 
iron  beams  are  main  timbers  within  the  meaning  of  the  les- 
sor s  covenant  to  repair,  and  that  the  tenant  is  not  bound 
under  his  covenant  to  replace  them.  This  we  believe  disposes 
of  all  the  legal  questions  raised  before  us,  and  the  case  must 
now  go  back  to  be  tried  if  the  parties  cannot  agree  about  the 
facts,  if  any  still  in  dispute,  or  on  the  measure  of  the  defend- 
ant's liability  under  his  express  covenant. 
514]  *Gkove,  J.:  I  agree  with  the  judgment  read,  ex- 
cept that  1  have  a  small  doubt  whether  the  lessee  is  bound 
tinder  the  circumstances  to  pay  for  the  inside  repairs,  and 
whether  a  covenant — not  to  put  in  repair,  but — to  maintain 
and  keep  in  tenantable  repair,  is  not  based  on  the  suppo- 
sition that  the  landlords  give  the  premises  up  in  repair. 
This  is  here  a  trifling  matter,  as  it  does  not  affect  the  walls 
but  only  some  painting  and  whitewashing. 

Lord  Colekidge,  C.  J.:  In  deference  to  the  authority  of 
Fry,  J.,  I  concur  in  the  judgment  of  the  court.  If  Saner  v. 
Bilton  (')  had  been  cited  to  me  at  the  trial,  I  should  have 
yielded  to  it,  and  I  do  so  now,  reserving  so  far  as  I  may, 
my  own  opinion  for  some  future  occasion  should  the  point 
in  question  again  arise. 

Case  remitted  for  trial. 

Solicitor  for  plaintiffs:    Worthington^  for  Sale,  Seddon, 
IV I  Iron  &  Lord. 

Solicitor    for  defendant:    Jlarsland^   for  Addleshaw  & 
^Varburton. 

0)  7  Ch.  D.,  ^15 :  25  Ens:  R.  S4. 
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of  batlirooms  above,  yet,  where  the  the  latter  is  apon  the  premises  by  invi- 
evidence  is  conflicting  in  respect  to  the  tation  of  the  tenant:  Ploen  «.  Staff,  9 
coDstruction,  that  is  a  question  of  fact  Mo.  App.  K.,  309. 
for  the  trial  court.  In  the  course  of  negotiations  between 
In  order  that  the  landlord  8ha>ll  re-  plaintiff  and  defendant  for  a  lease  of 
lieve  himself  from  liability  to  the  ten-  stores  then  in  process  of  completion, 
ant  below,  caused  by  the  overflow  of  whose  situation  required  a  sewer,  plain- 
water  from  a  bathroom  above,  though  tiff,  who  had  constructed  a  sewer  there- 
properly  constructed,  and  remit  the  for  with  ordinary  care,  in  good  faith 
tenant  to  an  action  against  the  co-ten-  recommended  the  said  stores  as  suita- 
ant  above,  he  must  snow  that  said  co-  able  for  *  defendant's  business,  and 
tenant  had  the  exclusive  right  of  stated  to  defendant  "  that  there  was  an 
possession  and  user  of  the  bathroom  ;  excellent  sewer  connected  with  them, 
and  where  such  bathroom  was  unques-  which  would  make  the  premises  clean." 
tionably,  at  the  time  at  least,  as  much  The  written  lease  thereafter  executed 
under  the  right  to  control  and  occupy  contained  no  stipulations  upon  these 
it  of  the  landlord  as  of  the  co  tenant,  matters,  and  no  references  to  the 
the  landlord  will  be  liable  for  damages  sewer.  Said  sewer  was  sufficient  in 
to  the  tenant  below :  Freidenburg  v.  ordinary  storms,  but  subsequently 
Jones,  68  Oa.,  612.  proved  insufficient  in  a  heavy  rain 
The  acceptance  of  a  lease,  containing  storm  of  exceptional  severity,  and  said 
a  covenant  that  the  lessee  will  give  up  premises  were  flooded  and  defendant's 
the  demised  premises  to  the  lessor  at  goods  greatly  damaged.  Held,  1.  That 
the  end  of  the  term  in  as  good  order  said  representations  are  to  be  taken  aa 
and  condition  ''as  the  same  now  are,  the  expression  of  plaintiff's  judgment 
or  may  be  put  into  by  the  lessor,"  is  a  and  opinion  merely,  and  fail  to  sustain 
sufficient  consideration  for  an  agree-  the  charge  of  fraud  ;  and  the  same  are 
ment  executed  and  delivered  by  the  not  to  be  construed  as  part  of  the  terms 
lessor  contemporaneously  with  the  of  the  contract.  2.  That  there  is  no 
lease,  which  refers  in  terms  to  the  implied  covenant  in  the  lease,  that 
lease,  and  in  which  the  lessor  binds  said  stores  were  suitable  for  defend- 
liimself  to  make  forthwith  certain  re-  ant's  use,  or  supplied  with  proper  drain- 
pairs  upon  the  premises.  age.  3.  No  wrongful  act  or  omission 
An  agreement  executed  and  delivered  on  plaintiff's  part  being  shown,  and  no 
by  a  lessor  contemporaneously  with  a  stipulation  in  his  contract  violated,  he 
lease  of  certain  greenhouses,  recited  is  not  liable  for  said  damage,  but  is  en- 
that  the  boiler  and  heating  apparatus  titled  to  recover  upon  said  lease  :  Wil- 
were  not  in  satisfactory  order,  and  other  kinson  v.  Clausen,  12  North  West, 
small  repairs  were  needed  in  and  upon  Repr,,  147,  Sup.  Ct.,  Minn, 
the  houses,  and  in  consideration  of  the  Fraudulent  concealment  by  a  lessor, 
lease  the  lessor  agreed  to  put  the  boil-  at  the  time  of  making  the  lease,  of  the 
ers  and  heating  apparatus  in  good  dangerous  condition  of  the  drains  of 
working  order,  to  furnish  the  lumber  premises,  of  which  he  was  aware,  is  a 
required  to  repair  the  benches,  and  to  good  ground  of  defence  to  an  action  fop 
put  the  houses  "generally  in  good  rent,  the  lessee  having  entered  in  pos- 
working  order."  Held,  that  he  was  session  of  said  premises  in  ignorance 
required  to  do  only  the  work  in  and  thereof:  Crump  v.  Morrell,  12  Phila- 
npon  the  greenhouses  themselves  neces-  delphia  R. ,  249. 

sary  to  put  them  in  good  order,  and  Where  a  landlord  rents  premises  in 
not  to  place  guards  on  the  roof  of  an  a  ruinous  and  dangerous  condition,  and 
adjacent  building  on  the  demised  an  injury  result  therefrom  to  a  third 
premises  to  protect  the  greenhouses  person,  the  landlord  is  liable.  Suffer- 
frora  snow  and  ice  which  might  slide  ing  premises  to  be  constructed  or  to 
from  that  roof:  Vass  v.  Wales,  129  become  in  a  dangerous  and  unsafe  con- 
Mass.,  38.  dition  is  a  nuisance,  and  if  the  land- 
Where  the  tenant  hns  not  notified  lord  demise  the  premises  in  that  con- 
the  landlord  to  repair,  the  latter  is  not  dition,  he  is  liable  to  injuries  resulting 
liable,  upon  his  covenant  to  repair,  for  therefrom  to  third  persons  :  Reichen- 
injuries  sustained  by  a  stranger  in  con-  bacher  v.  Pahmyer,  8  Brndw.,  217. 
sequence  of  a  want  of  repair,  while  The  owner  of  demised  premises  i$ 
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held  to  third  persons  only,  when  they  care,  because  of  the  unsafe  or  unsuita- 
are  out  of  repair  at  the  time  of  the  ble  condition  of  the  wharf, 
leasing,  in  respect  of  particulars  which  A  customs  officer,  whose  duty  is  to 
the  landlord,  as  against  third  persons,  watch  for  smugglers  and  prevent  smug- 
is  bound  not  to  allow.  He  is  not  liable  gHng,  may  be  in  the  exercise  of  due 
where  the  tenant's  use  of  the  premises  care,  when  in  the  course  of  his  duty 
produces  the  injury  :  Bard  v.  N.  Y.  he  passes  over  a  wharf,  where  a  for- 
&  H.  R.  K.  Co.,  14  Chic.  Leg.  News,  eigu  laden  vessel  is  lying,  in  the  night 
404,  X.  Y.  Com.  Pleas.  time,  and  without  a  lantern. 

If  an  injury  do  not  result  from  any  Where  duty  requires  one  to  be  con- 
defects  existing  at  the  time  of  the  de-  cealed,  as  when  watching  for  smug- 
mise,  but  from  the  manner  in  which  glers  and  evildoers  in  the  night  time, 
the  premises  are  used  by  the  les-  the  fact  that  he  does  not  carry  a  light 
see,  i.e.,  overcrowding  a  box  or  gallery  is  not  contributory  negligence  in  an 
in  a  theatre,  from  boisterous  conduct  of  action  for  damages  sustained  by  the 
inmates,  etc.,  the  lessee  is  not  liable  :  negligence  of  one  whose  business  im- 
Edwards  v.  New  York,  etc.,  25  Hun,  posed  the  duty  upon  the  plaintiff:  Low 
034.  V.  Grand  Trunk,  etc.,  72  Maine,  313. 
See  Camp  v.  Wood,  76  N.  Y.,  95.  Evidence  of  damages  resulting  to  an 
The  owners  of  a  wharf  where  foreign  undertenant  of  the  tenant,  the  tenant 
laden  vessels  discharge  are  liable  to  not  having  been  obliged  to  pay  the 
custom  officers,  who  are  required  to  same,  is  not  admissible  to  enhance  the 
visit  the  premises  in  the  performance  damages  in  an  action  between  the  ten- 
of  their  duties,  for  personal  injuries  ant  and  his  landlord  for  damages: 
received  while  in  the  exercise  of  due  Mendel  v.  Fink,  8  Bradw.,  878. 


[6  Common  Pleas  Division,  614.] 
May  14,  1880. 

[in  the  court  of  appeal.] 
The  Capital  and  Counties  Bank  v.  Henty  &  Sons. 

Defamation —  Libel — Expretanon  of  lawf^d  Intention — Innocent  Meaning  of  WtHter — 
Injuriowt  Jmputatiotts  inferred  from  Words — Innuendo — Evidence  of — Privileged 
Occasion — Express  Malice. 

The  plaintiffs  were  the  "Capital  and  Counties  Bank,"  which  had  a  branch  at 
Chichester  and  other  branches  in  Sussex  and  Hampshire.  The  defendants  were 
brewers  at  Chiche:<ter,  and  had  many  customers  and  tenants  occupying  public  houses 
in  different  parts  of  the  same  counties.  These  customers  and  tenants  were  accus- 
tomed to  cash  checks  for  persons  who  visited  their  houses,  and  afterwards  to  hand 
the  checks,  which  were  draw^n  on  various  banks,  to  the  defendants'  collector  in  pay- 
ment of  accounts.  The  collector  used  to  pay  the  checks  in  to  the  plaintiffs'  account 
at  the  Chichester  branch  bank,  where  the  checks  were  received  as  of  course.  But  a 
new  manager  of  that  branch  bank  objected  to  cash  such  chocks  as  were  drawn  on 
other  branch  banks.  The  defendants  informed  him  that  if  he  would  n()t  do  so  they 
shoidd  isvsue  an  order  to  their  tenants  not  to  cabh  checks  of  the  plaintiffs'  bank,  at 
least  with  the  intention  of  paying  the  collector  with  them.  The  manager  replied 
615]  that  he  must  certainly  decline  to  cash  checks  on  the  other  *branches  of  the 
bank  when  presented  by  parties  unknown  to  him.  though  as  a  matter  of  grace  he 
was  quite  willing  to  cash  checks  to  the  defendants'  representatives  if  properly  in- 
troduced to  hini,  with  proof  tijat  they  had  power  to  sign  for  the  defendants'  firm, 
and  that  he  was  quite  indifferent  as  to  their  sending  out  orders  to  their  tenants  not 
to  cash  the  plaintiffs'  checks.  Thereupon  the  defendants  caused  to  be  printed  and 
sent  to  187  of  their  customers  and  tenants  aforesaid  tlie  following  circular; 

"  Messrs.  Henty  <fc  Sons  hereby  give  notice  that  they  will  not  receive  in  payment 
checks  drawn  on  any  of  the  branches  of  the  Capital  and  Counties  Bimk." 
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This  publication  of  the  circular  caused  a  run  on  the  bank  and  loss  to  the  plaintiflfs. 
T}iey  bruus^ht  an  action  for  libel.  The  statement  of  claim  set  out  the  circular  as  the 
libel,  and  alleged  by  an  innuendo  the  meaning  to  be  that  the  plaintiffs  were  not  to  be 
relied  upon  to  meet  the  checks  drawn  upon  them,  and  that  their  position  was  such 
that  thev  were  not  to  be  trusted  to  cash  the  checks  of  their  customers.  At  the  trial 
the  que&tion  of  libel  or  no  libel  was  left  to  the  iury,  Vith  a  direction  that  the  circular, 
if.  under  the  circumstances,  libellous,  was  published  on  a  priviles^ed  occasion,  unless 
there  was  express  malice.  The  jury  failed  to  agree,  and  were  di^cha^ged.  On  mo- 
tion to  enter  judgment  for  the  defendants  : 

Held^  by  the  Common  Pleas  Division,  that  the  circular  was  capable  of  the  meaning 
alleged,  and  there  was  evidence  to  support  the  innuendo  and  also  of  express  malice, 
and  the  case  must  go  again  to  a  jury. 

On  appeal : 

Hdd^  reversing  the  decision  of  the  court  below  (Thesiger,  L.J.,  dissenting),  that 
there  was  no  evidence  that  the  circular  was  defamatory  in  either  a  primary  or  a 
secondary  sense,  and  that,  even  if  there  was  any  such  evi<lence,  the  circular  was 
issued  CD  a  privileged  occasion,  and  there  was  no  evidence  of  express  malice. 

Action  for  libel.  The  statement  of  claim  alleged 
that:  The  plaintiffs  were  bankers  and  the  defendants  were 
brewers. 

The  defendants  falsely  and  maliciously  wrote  and  pub- 
lished of  the  plaintiffs  the  letter  following : 

"Messrs.  Henty  &  Sons  hereby  give  notice  that  they  will 
not  receive  in  payment  checks  drawn  on  any  of  the  branches 
of  the  Capital  and  Counties  Bank  (late  the  Hampshire  and 
North  Wilts) ;  Westgate,  Dec.  22d,  1878,"  meaning  thereby 
that  the  plaintiffs  were  not  to  be  relied  upon  to  meet  the 
checks  drawn  upon  them,  and  that  their  position  was  such 
that  they  were  not  to  be  trusted  to  cash  the  checks  of  their 
customers,  whereby  great  damage  had  been  caused  to  the 
plaintiffs,  who  claimed  £20,000. 

The  defendants,  in  their  statement  of  defence,  denied  that 
they  falsely  and  maliciously  wrote  and  published  the  letter, 
but  admitted  that  they  wrote  and  published  it  under  cir- 
cumstances *which  were  set  forth  and  are  hereafter  [516 
stated,  and  the  defendants  denied  that  it  was  a  libel  and 
denied  the  innuendo,  and  pleaded  that  the  occasion  of  pub- 
lication was  privileged. 

At  the  trial  before  LordColeridge,  C.  J.,  and  a  special  jury 
the  following  facts  appeared  : 

Tlie  plaintiffs  were  bankers.  Their  bank  had  its  head 
oflSce  in  London,  and  various  branches  in  Sussex,  Hamp- 
shire, and  elsewhere.  One  of  the  Jbranch  banks  was  at  Chi- 
chester. Tiie  defendants  were  brewers  at  Chichester,  and 
had  customers  and  tenants  occupying  public  houses  in  dif- 
ferent parts  of  the  counties  of  Sussex  and  Hampshire.  Ac- 
counts due  to  the  defendants  were  paid  to  their  collector  by 
the  customers  and  tenants,  who  were  accustomed  to  hand  to 
him  in  payment  checks  wUich  they  had  cashed  for  persons 
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visiting  tlieir  houses.  These  checks  were  drawn  on  various 
banks.  The  collector  had  been  in  the  habit  of  paying  the 
checks  in  to  the  plaintiffs'  account  at  the  Chichester  branch 
of  the  Capital  and  Counties  Bank,  wliere  they  were  cashed 
as  of  course.  In  1878,  however,  a  new  manager  came  to  that 
branch,  and  he  objected  to  carry  on  the  practice  of  his  pred- 
ecessors, refused  to  cash  a  check  for  £5  drawn  on  another 
branch,  and  said  that  he  would  only  cash  at  the  Chichester 
branch  checks  drawn  on  tlje  Chicliester  branch  bank.  On 
tlie  26th  of  November,  1878,  the  defendants  wrote  to  him  : 
"Sir — It  has  always  been  our  practice  to  cash  the  checks 
drawn  on  the  local  or  district  branches  of  the  banks  of  this 
city,  and  with  that  understanding  we  have  allowed  our  ten- 
ants to  cash  such  checks  and  to  give  them  to  our  collector. 
If  you  intend  to  adopt  an  isolated  policy  we  shall  issue  an 
order  to  our  tenants  not  to  cash  Hampshire  and  North  Wilts 
checks,  at  least  with  the  intention  of  paying  our  collector 
with  them.  Our  Mr.  Wright  will  early  to-morrow  (Wednes- 
day) present  the  check  that  you  refused  to  cash  to-day,  and 
on  it  will  depend  the  good  feeling  that  has  existed  between 
us  and  the  Hampshire  and  North  Wilts  Bank."  On  the 
29th  of  November  the  defendants'  manager  wrote  to  the 

flaintiffs :  "In  reply  to  your  favor  I  beg  to  inform  you  that 
must  certainly  decline  to  cash  checks  on  other  branches  of 
our  company  when  presented  by  parties  unknown  to  me, 
though  as  a  matter  of  grace  I  am  quite  willing  to  cash  checks 
to  your  representatives  if  properly  introduced  to  me,  with 
51 7J  proof  that  they  *have  power  to  sign  for  your  firm. 
I  am  quite  indiflfnrent  as  to  your  sending  out  orders  to  your 
tenants  not  to  cash  our  checks."  Thereupon  the  defendants 
had  printed  and  sent  to  137  of  their  customers  and  tenants 
occupying  public  houses  the  following  circular:  "Messrs. 
Henty  &  Sons  hereby  give  notice  that  they  will  not  receive 
in  payment  checks  drawn  on  any  of  the  branches  of  the 
Capital  and  Counties  Bank,  late  the  Hampshire  and  North 
Wilts.     Westgate,  Dec.  22,  1878." 

This  caused  a  run  on  the  bank  to  the  extent  of  £277,000, 
and  its  business  was  prejudicially  affected.  During  the  year 
1878  only  three  checks  drawn  on  other  branches  had  been 
presented  at  the  Chichester  branch  by  the  collector.  One  of 
those  checks  was  for  £36,  a  second  for  £6,  and  the  third  was 
the  £5  check  above  mentioned. 

On  the  5th  of  December  the  plaintiffs'  solicitor  wrote  to  the 
defendants:  '*The  attention  of  the  Capital  and  Counties 
Bank  has  been  called  to  a  printed  circular  published  by 
you.     [It  was  here  set  out.]    As  this  circular  is  calculated 
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seriously  to  injure  the  bank,  I  will  thank  you  to  give  me 
some  explanation  of  your  act  to  guide  them  in  their  future 
course  relative  to  thi:i  matter."  The  defendants,  on  the  6th 
of  December,  replied:  "In  answer  to  yours  of  the  5th,  the 
circular  that  we  sent  to  our  tenants  was  in  consequence  of  a 
letter  fro!n  Mr.  Hooper,  the  manager  of  the  Capital  and 
Counties  Bank  in  this  city,  dated  November  29th,  and  we 
disclaim  all  intention  of  injuring  the  bank,  wMth  whom  we 
have  always  got  on  well  previously."  On  the  7th  of  De- 
cember the  plaintiflFs'  solicitor  answered:  "Since  I  wrote 
you  on  Thursday  1  find  that  the  consequences  are  so  serious 
to  the  bank  that  no  delay  must  take  place  in  taking  active 
steps.  I  would  suggest,  indeed  I  must  ask  you  to  let  me 
know  the  name  of  your  solicitor,  with  whom  I  must  have  an 
interview  not  later  than  one  o'clock  on  Monday,  or  I  must 
issue  a  writ.  I  write  this  peremptorily,  as  the  matter  brooks 
of  no  delay.  You  have  no  idea  of  the  effect  of  your  circu- 
lar. Your  solicitors  must  see  me,  I  cannot  go  to  them." 
The  defendants  wrote  on  the  same  day  :  '*  Your  letter  of  this 
date  to  hand,  and  in  reply  thereto  we  must  decline  to  discuss 
the  matter  further." 

The  Lord  Chief  Justice  left  to  the  jury  the  question 
whether  *the  circular  was  a  libel  or  not,  and  held  [518 
that,  if  it  was,  the  publication  of  the  circular  was  on  a 
privileged  occasion,  and  directed  them  that  there  was  no 
})retence  for  saying  that  the  letter,  if  it  meant  the  innuendo, 
could  be  justified,  and  that  it  was  for  them  to  say  whether, 
if  that  was  the  sense,  there  was  not  express  malice. 

The  jury  failed  to  agree,  and  were  discharged  without 
giving  a  verdict  on  the  questions  submitted  to  them. 

March  10.  Herschdl,  Q.C.  {A,  L,  Smith,  with  him),  for 
the  defendants,  moved  in  the  Common  Pleas  Division  to  enter 
judgment  for  the  defendants  on  the  ground  that  the  court 
had  before  it  all  the  materials  necessary  for  finally  deter- 
mining the  question  in  dispute  in  the  action,  and  that,  upon 
such,  the  defendants  were  entitled  to  judgment. 

The  words  of  the  circular  are  not  defamatory.  They  were 
intended  to  state,  and  they  state  only,  the  fact  that  the  de- 
fendants would  not  in  future  take  in  payment  checks  drawn 
on  any  of  the  branches  of  the  plaintiffs'  bank.  The  defen- 
dants never  meant  to  impute  insolvency.  It  is  not  even 
suggested  that  they  did  so.  Their  words  do  not  naturally 
bear  the  meaning  put  upon  them  by  the  innuendo.  The 
question  in  such  case  is  what  the  writers  of  the  circular 
meant,  and  not  what  inference  might  be  drawn  from  it. 
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[Grove,  J.:  But  suppose  the  alleged  libel  would  convey 
to  the  mind  of  an  ordinary  person  an  imputation  of  insta- 
bility or  insolvency,  could  the  defendants  justify  by  saying 
that  they  did  not  mean  to  impute  it?] 

Yes.  If  there  had  been  no  innuendo  here  the  claim  would 
clearly  have  been  demurrable. 

[Denman,  J.,  referred  to  Cox  v.  Cooper  {').] 

There  must  be  a  distinct  averment  that  the  words,  if  they 
are  not  actionable  in  themselves,  bear  a  specific  meaning 
which  is  actionable,  Cox  v.  Cooper  (') ;  and  if  such  specific 
meaning  is  alleged  in  an  innuendo,  evidence  must  be  given 
in  support  of  it  to  show  that  the  meaning  alleged  is  the 
meaning  intended  to  be  conveyed.  It  is  not  enough  to  show 
that  such  an  inference  might  be  drawn  or  that  it  would  be 
619]  reasonable  to  draw  it  from  the  words  *nsed.  A  man 
to  whom  a  check  on  a  certain  bank  is  tendered  may  surely 
say  '*I  will  not  take  a  check  on  that  bank,"  although  pos- 
sibly some  inference  unfavorable  to  the  bank  might  be  drawn 
from  the  refusal.  Stronger  still  would  be  the  justification 
of  a  man  in  saying  so  when  he  had  previously  been  in  the 
habit  of  receiving  such  checks  from  many  persons  and 
wished  to  discontinue  the  practice.  It  would  be  less  preju- 
dicial to  announce  the  intention  beforehand  than  to  wait 
until  checks  were  presented  and  then  reject  them.  The  de- 
fendants ought  not  to  be  held  liable  for  false  inferences 
which  others  may  draw. 

Q)enman,  J.,  referred  to  Mulligan  v.  Cole{'),] 

There  the  words  of  an  advertisement  being  that  the  plain- 
tiff was  no  longer  authorized  to  receive  subscriptions,  he 
was  nonsuited  on  the  ground  that  there  was  no  evidence  to 
support  the  innuendo  that  he  had  falsely  pretended  to  be 
authorized  to  receive  them,  and  the  Queen's  Bench  Divi- 
sion upheld  the  nonsuit  and  Lush,  J.,  put  his  judgment  on 
the  ground  that  the  advertisement  was  incapable  of  support- 
ing the  innuendo.  The  circular  here  will  not  bear  the  mean- 
ing alleged  in  the  innuendo,  which  is  not  the  natural  and 
necessary  meaning  of  the  words. 

[Denman,  J.:  Another  case  deciding  that  whether  the 
words  are  capable  of  the  meaning  alleged  is  a  question  for 
the  court  is  Blagg  v.  Start i^).] 

Yes.  A  secondary  meaning  is  alleged,  and  it  was  there- 
fore for  the  plaintiffs  to  prove  by  evidence  of  surrounding 
circumstances  that  the  words  might  bear  that  meaning.  But 
there  was  no  evidence  on  which  a  jury  could  properly  find 

0)  12  W.  R,  Y5.  (•)  Law  Rep.,  10  Q.  B.,  649 ;  U  Eng.  R.,  852, 

(»)  10  Q.  B.,  8y»,  906. 
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that  the  words  liad  any  other  than  their  primary  and  nat- 
ural meaning.  Even  if  the  defendants  knew  that  the  cash- 
ing of  the  plaintiffs'  checks  by  the  public  house  keepers 
was  an  advantage  to  the  plaintiffs,  and  yet  wished  to  injure 
them  by  depriving  them  of  it,  the  defendants  would  not  be 
liable  for  issuing  this  circular,  which  expresses  their  true 
intention  to  receive  no  such  checks.  A  man  may  write  "I 
will  no  longer  deal  with  that  tradesman  A.,  but  will  deal  with 
tradesman  B.,''  and  it  matters  not  what  the  motive  or  pur- 
pose of  the  writer  is.  He  is  entitled  to  disregard  the  infer- 
ences which  other  persons  may  draw  from  his  conduct. 

*a  Jiussell,  Q.C.,  and  B.  T.  Reid,  for  the  plain-  [520 
tiffs,  showed  cause :  The  question  was  for  a  jury,  and  as 
they  could  not  agree  and  have  been  discharged  there  must 
be  a  new  trial. 

The  evidence  shows  that  the  defendants  in  publishing  the 
circular  acted  recklessly,  and  were  careless  as  to  the  mean- 
ing they  conveyed  and  damage  they  caused.  There  was  no 
sufficient  reason  for  issuing  the  circular.  The  checks  ou 
other  branch  banks  presented  by  the  defendants  at  the  Chi- 
chester branch  bank  during  1878,  were  only  three,  and  for 
small  sums.  Yet  no  less  than  137  circulars  are  issued,  ap- 
plying not  onl}'  to  checks  on  branches,  but  to  all  checks  .on 
the  plaintiffs'  bank,  and  containing  no  such  statements  as 
might  easily  have  been  inserted  to  save  the  credit  of  the 
bank.  The  circulars  were  likely  to  be  shown  by  the  recipi- 
ents to  their  customers.  Great  damage  was  the  immediate 
result,  and  when  informed  of  it  the  defendants  took  no  steps, 
as  they  might  have  done,  to  stop  the  run  on  the  bank,  and 
to  restore  the  confidence  which  their  act  had  shaken.  The 
question  is  not  what  the  defendants  meant  by  the  words 
used,  but  what  effect  would  they,  under  the  circumstances, 
produce  on  the  minds  of  reasonable  persons.  The  meaning 
which  reasonable  persons  would  put  on  the  words  is  deci- 
sively proved  by  the  effect  they  actually  produced.  It  is 
fallacious  to  say  that  an  expression  of  intention  to  do  a 
lawful  act  cannot  be  a  libel.  A  man  may  have  a  right  to 
signify  his  intention  to  do  a  lawful  act,  but  has  no  right  to 
express  his  intention  in  terms  which  are  capable  in  the  opin- 
ion of  the  jury  of  being  libellous. 

[Denman,  J.:  It  is  not  illegal  to  say  orally  of  a  woman 
that  she  is  adulterous,  and  no  action  will  lie  for  saying  so ; 
but  would  it  not  if  a  man  wrote,  "I  intend  to  say  so  in 
public?"] 

Probably.  If  the  words  used  are  capable  of  a  libellous 
meaning,  it  is  not  necessary  that  the  exact  innuendo  alleged 
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should  be  found.  In  Mulligan  v.  Cole  (*)  there  was  no  evi- 
dence to  show  that  the  libel  bore  the  meaning  ascribed  to  it. 
Here  there  was  the  strongest  evidence  of  it. 

An  announcement  of  a  lawful  intention  must  be  libellous  if 
it  defames.  Nor  is  it  prevented  from  being  libellous  because 
an  inference  has  to  be  drawn.  For  example,  it  might  well 
521]  be  ^libellous  to  write  of  a  man,  '*I  will  never  intro- 
duce him  into  the  society  of  ladies  again."  If  the  occasion 
were  privileged,  here  there  was  abundant  evidence  of  malice. 
The  letters  of  the  defendants  show  they  had  ill-feeling.  The 
£5  check  was  presented  and  cashed.  But  nevertheless  they 
published  the  circular  on  account  of  the  manager's  letter. 

[Grove,  J.:  But  is  malice  in  mind  enough.  Suppose  a 
master  hates  his  servant,  yet  speaks  ill  of  him  on  a  privi- 
leged occasion,  bona  fide  believing  it  to  be  a  duty  to  do  so  \] 

Mere  dislike  in  mind  would  not  be  express  malice.  The 
defendants  knew  of  the  damage,  and  did  not  stop  it  as  they 
could  have  done  by  a  line  or  two.  The  court  cannot  say 
there  was  no  evidence  of  express  malice. 

Her  Schelly  replied. 

Grove,  J.:  This  was  an  action  for  libel  tried  before  Lord 
Coleridge,  C.  J.,  and  a  special  jury,  and  the  alleged  libel  was 
published  under  these  circumstances:  The  defendants,  who 
are  brewers,  have  either  as  tenants  or  mortgagees  in  the 
nature  of  tenants  to  them,  several  public  house  keepers  in 
and  near  Sussex,  and  had  been  in  the  habit  of  receiving 
from  those  persons  checks  upon  different  bankers,  but  more 
particularly  upon  the  plaintiffs'  bank,  and  of  paying  them 
into  the  Chichester  branch  of  the  Capital  and  Counties  Bank, 
which  has  several  branches.  A  new  manager  was  appointed 
to  the  bank  and  some  difference  arose,  and  he  declined  to 
cash  checks  or  to  receive  checks,  except  those  which  were 
drawn  upon  the  Capital  and  Counties  Bank,  Chichester 
branch.  As  I  understand,  he  did  not  decline  to  cash  the 
checks  drawn  on  the  Chichester  branch,  but  declined  to 
cash  checks  (which  he  was  not  bound  to  do  by  the  rules  of 
the  bank)  drawn  upon  other  branches  of  the  Capital  and 
Counties  Bank.  Thereupon  the  defendants  sent  to  their  so- 
called  tenants  and  also  to  other  persons — certainly  to  two 
who  were  not  tenants  but  who  were  customers,  for  they 
bought  beer  from  Messrs.  Henty  &  Sons — this  circular : 
"Messrs.  Henty  &  Sons  herebv  give  notice  that  they  will 
not  receive  in  payment  checks  drawn  on  any  of  the  bi-anches 
of  the  Capital  and  Counties  Bank,  late  the  Hampshire  and 
North  Wilts  Bank." 

0)  Law  Rep.,  10  Q.  B.,  549 ;  14  Eng.  R.,  862. 
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*At  the  trial  Lord  Coleridge,  C.J.,  held  thattlie  [522 
ocrasion  upon  which  this  circular  was  sent  was  privileored, 
but  he  left  to  the  jury  the  question  whether  the  circular, 
viewed  with  surrounding  circumgstances,  was  libellous,  and 
whether  there  was  express  malice  taking  it  out  of  the  priv- 
ilege. It  is  unnecessary,  for  the  present  purpose,  to  decide 
whether  it  was  privileged.  I  will  assume  in  this  judgment 
that  it  was,  though  I  express  no  opinion  myself  on  the  ques- 
tion of  privilege. 

Tlie  questions  before  us  are  two,  or,  I  may  say,  three. 
First.  Is  this  circular,  taken  by  itself,  capable  of  being  libel- 
lous l  Suppose  it  were  put  in  evidence  and  the  writing  and 
publication  of  it  proved  and  no  other  evidence  given,  could 
a  judge  say  this  circular  was  incapable  of  being  libellous '< 
That  is  one  question.  Secondly.  Assuming  that  a  judge 
could  not  say  so  upon  demurrer,  or  upon  mere  proof  of 
writing  and  publication  by  the  defendants,  is  it  a  case  in 
w^hich  evidence  could  be  given  to  prove  that  it  was  libellous, 
and  that  those  writing  the  circular  intended  to  convey  any 
such  imputation  as  is  mentioned  in  the  statement  of  claim 
by  way  of  innuendo,  and,  if  so,  was  there  evidence  which 
ought  to  be  submitted  to  a  jury  ?  Thirdly  (taking  this  as  a 
subdivision),  was  there  any  evidence  of  express  malice, 
assuming  the  occasion  to  be  privileged? 

First,  then,  can  the  circular  upon  the  face  of  it  be  pro- 
nounced by  a  judge  to  be  incapable  of  receiving  a  construction 
which  makes  it  libellous?  The  strongest  case  cited  was 
Mulligan  v.  Cole{^\  referred  to  by  my  Brother  Denman. 
There  is  however  a  considerable  difference  between  the 
nature  of  the  alleged  libel  in  that  case  and  this.  The  libel 
in  Mulligan  v.  Colei^)  was  published  in  the  Walsall  news- 
papers on  behalf  of  the  Walsall  Science  and  Art  Institute, 
and  was  as  follows:  "The  public  are  respectfully  informed 
that  Mr.  Mulligan's  connection  with  the  institute  has  ceased, 
and  that  he  is  not  authorized  to  receive  subscriptions  on  its 
behalf."  That  was  signed  by  the  defendants  as  officers  of 
tiie  institution.  The  innuendo  was  that  the  plaintiff  falsely 
pretended  to  be  authorized  to  receive  subscriptions  on  behalf 
of  the  institute.  Quain,  J.,  who  tried  the  case,  after  hear- 
ing certain  evidence  nonsuited  the  plaintiflf,  and  on  a  rule 
for  a  new  *trial,  Mellor,  Lush,  and  Quain,  JJ.,  al-  [523 
though  being  of  opinion  that  the  advertisement  without  the 
innuendo  would  not  have  been  defamatory,  held  that  the 
evidence  did  not  support  the  innuendo ;  that  was  the  real 
ratio  decidendi.    Moreover,  I  may  add,  that  to  hold  this 

(>)  Law  Rep.,  10  Q.  B.,  649 ;  14  Eng.  R.,  862 
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circular  per  se  capable  of  receiving  a  defamatory  meaning, 
wonlii  not   be  nearly  so  strong  as  a  similar  decision   in   the 
case  ol  AfnUiffany.  Co?e  (')  wonld  have  been,  for  it  would 
he  a  most  farfetched  inference  to  siiy  that-  becaus«  the  de- 
fendants informed  the  public  that  the  person  connected  with 
tlieir  iuslitution  had  no  further  connection  witli  it,  ttiat  state- 
ment per  se  without  any  inference  and  innuendo  meant  that 
ttie  plaintiff  falsely  pretended   to  be  autliorized   to  receive 
subscriptions  and  was  therefore  per  se  libellous.     Surely  a 
person  may  tell  tlie  public  tliat  a  man  who  had  been  in  liia 
employ  and  who  is  generally  known  as  his  agent  has  ceased 
to  be  so.     But  it  is  unnecessary  to  give  any  opinion  suppos- 
ing the  absence  of  an  innuendo,  for  the  question  ri-solves 
itself  into  this:  there  being  in  this  case  an  innuendo,  the 
substance  of  wbicli  was   that   the  circular  was  intended   to 
convey  that  the  Capital  and  Counties  Bank  was  either  in  an 
insolvent  or  in  a  doubtful  condition  and  not  to  be  trusted  to 
cash  the  checks  of  its  customei'S,  is  there  evidence  that  the 
innuendo  can  fairly  be  supported  as  attaching  to  this  circu- 
lar, in  oilier  words  can   the  circnlar  reasonably  bear  that 
meaning  viewed  by  itself,  and  with  regard  to  the  surround- 
ing circumstances  and  the  relations  of  the  parties?    I  am  of 
opinion  tliere  was  evidence  to  that  effect  and  therefore  that 
the  case  was  one  which  was  property  submitted  to  the  jury. 
How  ihey  ought  to  have  found  I  do  not  say,  as  that  is  not 
the  question  for  us  to  decide.     They  were  discharged,  and 
le  ease  comes  before  us  on  motion   for  judgment  on   tiie 
round  practically  that  there  was  no  case  to  go  to  the  jury, 
am  of  opinion  that  tliere  was  a  case  for  the  jury. 
Let  us  look  at  the  alleged  libel  itself  and  at  the  relations 
f  the  parties.     The  defendants  liad  for  a  considerable  time 
ealt  with  the  bank  in  the  way  I  have  described.     Quarrels 
r  disputes  arose  from  the  manager  refusing — not  to  cash  all 
lifcks,  but — to  cash  checks  which  were  not  drawn  on  the 
24]    Chichester  branch  of  the  *bank.     Then  the  defend- 
iiis  sent  this  circular  to  their  tenants  as  they  were  called, 
nd  to  their  customers  also.     I  tliink  it  not  unimportant  to 
hserve  that  the  circular  is  not  a  notice  to  the  individual, 
Do  not  send  me  any  more  checks  for  I  have  been  put  to 
rouble  through  Messrs.  Henly  objecting  on  the  ground  of 
iconvenience  to  cash  checks  not  drawn  on  tlie  Chichester 
ranch,"  but  the  notice,  though  sent  to  individuals,  is  a 
eneral  printed  circular  and  in  terms  not  only  wide  enough 
>  mean,  but  read  in  their  ordinary  sense,  meaning  that  the 
rm  will  not  receive  in  payment  from  anybody  checks  dr.iwn 

(■)  L*w  Rep.,  10  Q.  B.,  S19:  14  Eng.  R.,  3S2. 
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on  the  Capital  and  Counties  Bank.  That  is  a  circnlar  in 
very  large  terms.  It  is  not  as  was  first  thought,  *' Messrs. 
Henty  &  Sons  hereby  give  you  notice  that  they  will  not  re- 
reive  from  you  checks  in  pnyiiient,"  but  it  is  "Messrs. 
Henty  &  Sons  hereby  give  noti(5e  that  they  will  not  receive 
in  payment  checks  on  any  of  the  branches  of  the  Capital 
and  Counties  Bank."  TliereFore  this  would  be  likely  to 
come  to  the  knowledge  of  many  other  persons  than  merely 
these  tenants.  It  is  a  printed  circular,  very  many  copies 
might  have  been  struck  off;  it  might  lie  on  the  tables  of  the 
defendants'  customers  or  might  even,  if  the  customers  were 
malicious,  be  put  up  over  their  mantelpieces,  and  so  do  great 
damage. 

It  states  that  the  defendants  will  not  receive  any  of  the 
Capital  and  Counties  Bank  checks.  Coupling  this  with 
the  fact  of  disputes  with  the  bank,  and  the  fact  that  a 
large  number  of  persons  read  the  circular  in  that  sense, 
might  it  not  reasonably  be  taken  that  the  circular  was 
read  in  the  sense  that  the  bank  was  untrustworthy,  for 
it  is  said  that  there  was  a  run  on  it  to  the  extent  in  one 
month  of  £277,000.  I  do  not  say  tiiat  is  conclusive,  but  it 
is  some  evidence  of  the  natural  or  probable  result  of  the 
way  in  which  other  persons,  uninterested  beyond  their  own 
personal  interests  in  reading  it  in  any  particular  way,  would 
read  it. 

Further,  the  circular  was  written  upon  an  occasion  after 
the  check  wliich  gave  rise  to  the  dispute  had,  in  fact,  bt*en 
cashed.  But  this  perhaps  goes  mainly  to  the  question  of 
malice,  as  does  also  the  evidence  of  the  correspondence  be- 
tween the  solicitor  of  the  plaintiffs  and  the  defendants. 

I  do  not  agree  with  Mr.  Herschell  that  what  is  in  the  mind 
of  *a  person  is  the  test  of  this  question,  but  that  the  [525 
fest  is  what  inference  would  be  drawn  by  a  person  reasona- 
bly reading  a  circular  of  this  description, — what  is  the  result 
likely  to  be  produced  on  his  mind  1  If  the  defendant  is 
doing  an  act  perfectly  justifiable  on  his  part  the  conse- 
quences must  take  care  of  themselves.  But  tliere  seems  to 
me  to  have  been  no  necessity  and  nothing  to  call  for  a  circu- 
lar of  this  kind  being  sent  out  for  the  mere  protection  of  the 
defendants.  It  would  have  been  amply  sufficient  for  their 
protection  if  they  had  told  their  customers  or  their  tenants 
that  they  w^ould  not  receive  the  checks  in  payment.  But  to 
send  a  general  circular  round  to  a  large  number  of  persons 
stating  that  the  defendants  will  not  receive,  as  I  read  it,  from 
anybody  checks  drawn  on  any  branch  of  the  Capital  and 
Counties  Bank  seems  to  me  evidence  of  an  intention  in  the 
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sense  in  whicli  I  use  the  word  "intention,"  viz.,  that  this 
circular  shall  be  read  by  the  person  reading  it  in  a  sense  in- 
jurious to  the  interests  of  the  Capital  and  Counties  Bank, 
tliat  document  not  being  confined  to  the  fair  necessities  of 
the  defendants'  own  position,  but  having,  and  necessarily 
having  a  much  wider  inference  than  they  supposed. 

I  cannot,  therefore,  say  that  this  is  a  document  incapable 
of  having  the  sense  affixed  to  it  which  is  suggested  by  tiie 
innuendo,  and  that  there  was  not  evidence  for  the  jury  to 
consider  on  the  question  whether  the  circular  really  had  not 
that  effect,  and  that  the  jury,  the  proper  judges  of  whether 
it  is  a  libel  or  not,  might  not  be  directed  to  read  it  themselves, 
to  look  at  the  relations  of  the  parties  and  the  surrounding 
circumstances,  and  to  say  whether  it  is  libellous  or  not.  It 
seems  to  me  that  if  a  judge  were  to  take  the  circular  away 
from  the  jury  on  the  ground  that  it  was  incapable  of  being 
libellous,  or  that  there  was  no  evidence  that  it  was  so,  the 
judge  would  be  going  far  beyond  his  duty,  because  it  is 
clearly  established  that  the  question  of  libel  or  no  libel  is  a 

auestion  for  the  jury,  and  the  judge  could  only  withhold 
le  case  from  them  when,  taking  the  innuendo  and  the  libel 
together,  he  can  say  it  is  incapable  of  being  so  treated  and  is 
not  a  libel. 

On  the  question  of  express  malice,  to  which  much  of  the 
evidence  applies,  there  was  a  question  for  the  jury.  It  will 
be  for  them  to  decide,  and  I  do  not  say,  what  the  verdict 
should  be.  I  take  "express  malice"  to  mean  this:  that  it 
526]  is  not  enough  to  *8ay  that  the  person  publishing  the 
libel  disliked,  or  in  his  own  mind  internally  wished  to  injure 
a  person,  because  a  person  may  do  perfectly  right  acts  and 
yet  may  dislike  the  person  with  reference  to  whom  he  does 
them  ;  there  must  be  something  in  the  act  of  the  person  to 
show  that  he  published  the  libellous  matter  not  honorably 
and  not  with  a  view  of  doing  that  which  was  right,  but 
with  a  bye  motive,  and  that  he  did  publish  such  a  docu- 
ment knowing  or  believing  that  it  would  have  the  effect 
of  doing  what  it  ought  not  to  do,  namely,  injury  to  the  per- 
son not  merely  because  he  deserved  to  be  injured  or  to  be 
punished  as  an  act  of  justice,  or  anything  of  that  sort,  but 
with  the  view  of  doing  him  an  injury.  I  think  there  is  evi- 
dence of  that. 

The  circumstances  are  not  such  as  it  seems  to  me  to  call 
for  so  strong  an  act  as  the  publication  of  the  circular.  The 
manager  said  that  which  he  had  a  prima  facie  right  to  say 
and  do,  viz.:  "I  will  not  undertake  to  pay  checks  drawn  on 
all  the  branches,  because  I  have  no  means  of  inquiring  and 
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ascertaining  whether  the  persons  drawing  the  checks  are 
solvent  or  not.  Let  them  go  to  the  branch  where  they  may 
liave  assets.  Whether  they  have  assets  there  or  not  I  can- 
not tell."  That  is  a  conduct  of  business  which  is  sanctioned 
by  the  law  with  regard  to  the  indorsement  of  checks.  A 
banker  is  liable  where  a  check  purporting  to  be  by  one  of 
liis  customers  is  forged,  for  he  is  bound  to  know  the  hand- 
writing of  his  customers,  but  he  is  not  liable  where  the 
indorsement  is  forged,  because  he  cannot  know  the  hand- 
writing of  everybody  to  whom  a  check  to  order  is  given.  It 
was  a  very  fair  thing  for  the  manager  to  say,  and  there  was 
nothing  done  on  his  part  to  call  for  this  widespread  circular 
from  the  defendants.  I  think  that  is  evidence  of  malice. 
Their  subsequent  refusal,  to  do  anything  to  mend  the  dam- 
age which  the  defendants  evidently  knew  had  taken  place  is 
also  some  evidence,  and  I  think  the  fact  of  the  great  loss  of 
the  bank  being  brought  to  their  notice,  and  their  not  doing 
anything  to  stop  the  loss  should  be  called  to  the  attention 
of  the  jury.  It  is  evidence  showing  what  the  motive  was. 
There  are  other  elements  in  the  case,  as  for  instance  the 
needless  character  of  the  circular  saying  that  the  defendants 
will  not  receive  the  checks  drawn  on  any  of  the  branches  of 
the  plaintiffs'  bank.  I  think  the  circular  is  evidence  for 
the  jury  of  express  malice.  *Therefore,  without  ex-  [527 
pressing  any  opinion  on  the  question  of  privilege,  I  think 
there  was  evidence  on  both  those  other  questions,  and  that 
the  Lord  Chief  Justice  was  right  in  leaving  this  to  the  jury. 
The  result  of  the  case  is  that  there  must  be  a  new  trial,  and 
that  we  cannot  enter  judgment  for  the  defendants. 

Denman,  J.:     1  am  of  the  same  opinion. 

This,  it  must  be  remembered,  is  not  a  case  in  which  the 
question  is  whether  the  new  trial  should  be  granted  after  a 
verdict  of  the  jury,  but  it  is  an  action  for  a  libel  which  the 
plaintiffs  set  out,  and  upon  which  they  put  certain  innuen- 
does, and  tile  question  of  libel  or  no  libel,  and  whether  the 
innuendo  was  made  out,  has  been  left  to  the  jury,  who  have 
declined  to  find  any  verdict  upon  either  of  those  questions 
which  prima  facie  are,  more,  perhaps,  than  any  others 
known  to  the  law,  questions  for  the  jury. 

It  has  been  contended  by  Mr.  Herschell  that,  notwith- 
standing the  discharge  of  the  jury  upon  those  two  prima  facie 
vital  points  in  an  action  for  libel,  we  can,  at  this  stage,  see 
that  there  was  no  case  for  the  jury  ;  that  the  learned  judge 
would  have  been  justified  in  nonsuiting  ;  and  that  we  can 
now  therefore  give  judgment  for  the  defendants.  I  think 
we  cannot  do  so.     [The  learned  judge  referred  to  the  terms 
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of  the  alleged  libel  and  innuendo.]  The  objection  taken  for 
the  defendants  is  first  that  the  words  of  the  notice  itself  were 
incapable  of  bearing  the  meaning  put  upon  them  by  the 
innuendo;  and,  secondly,  that  even  if  capable  of  bearing 
that  meaning  tliere  was  no  evidence  that  they  were  used  in 
the  sense  put  upon  the  words  by  the  innuendo. 

An  action  for  libel  is  of  all  others  the  most  difficult  for  a 
court  to  deal  with  by  taking  upon  itself  to  decide  the  whole 
question  without  any  finding  of  the  jury  ;  because,  as  I  have 
said,  the  question  of  libel  or  no  libel  is  peculiarly  a  question 
for  the  jury.  In  the  first  place,  the  argument  was  relied  on 
that  the  words  of  the  alleged  libel  are  words  really  asserting 
an  intention  of  doing  that  which  the  defendants  legally 
would  have  a  right  to  do,  and  that  therefore  they  did  not 
necessarily  impute  anything  at  all ;  that  the  statement  was 
a  mere  assertion  of  intention,  and,  therefore,  that  the  words 
are  incapable  of  being  libellous.  I  think  that  from  the  illus- 
528]  trations  put  botli  by  my  Brother  Grove  *in  th(3  course 
of  the  argument,  and  also  by  Mr.  Reid  who  ably  argued, 
following  Mr.  Russell,  on  behalf  of  the  plaintiffs,  it  is  per- 
fectly plain  that  the  mere  fact  that  the  words  contain  only 
the  expression  of  an  intention,  even  though  it  be  a  lawful 
intention,  cannot  be  held  to  make  the  words  incapable  of 
amounting  to  a  libel.  Many  cases  have  been  and  more  could 
be  suggested  in  which  words  might  be  expressive  only  of  a 
lawful  intention,  and  yet  cause  an  injury  to  a  person  and  be 
libellous,  take,  for  example,  the  words,  ''I  intend  to  prose- 
cute J.  S.  for  felony  at  the  next  assizes." 

Are  the  words,  then,  in  this  notice  libellous?  If  persons 
reading  them  might  gather  from  them  that  they  meant  to 
impute  that  Messrs.  Henty  &  Co.  looked  upon  the  Capital 
and  Counties  Bank  as  an  untrustworthy  bank,  and  this  cir- 
cular was  sent  to  one  hundred  and  forty-five  persons  who 
had  received  checks  from  that  and  other  banks,  and  were 
likely,  but  for  such  a  notice,  to  pay  them  to  Messrs.  Henty 
&  Co.  in  respect  of  their  rent  or  other  dues,  it  appears  to  me 
that  it  is  impossible  to  say  that  the  words  are  incapable  of 
having  an  injurious  effect,  and  of  being  fairly  considered 
libellous  by  a  jury  in  the  county  in  which  those  words  are 
spread. 

The  cases  relied  upon  seem  to  me  by  no  means  to  decide 
this  point  in  favor  of  the  defendants.  The  first  was  Cox  v. 
Cooper  (*),  to  which  I  called  Mr.  Herschell's  attention.  But 
all  that  was  decided  by  that  case  was,  that  supposing  the 
words  are  absolutely  innocent  words  in    themselves,  and 

0)  12  w.  R.,  76. 
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simply  state  something  which  is  not  on  the  face  of  it  a 
wrong  act  by  the  person  complained  of,  then,  unless  the 
words  are  explained  by  innuendo,  they  must  be  taken  in 
their  ordinary  sense,  and  it  is  possible,  even  on  demurrer, 
for  a  court  to  say  the  action  for  libel  will  not  lie.  That  is  a 
strong  decision  undoubtedly,  and  by  a  very  learned  judge, 
Mr.  Justice  Wightman,  on  demurrer,  but  it  does  not  meet 
this  case.  The  other  case,  which  has  been  mainly  relied 
upon,  Blagg  v.  8turt{^\  is,  I  think,  clearly  distinguishable. 
There,  in  accordance  with  the  view  of  the  court  below,  Wilde, 
C.  J.,  says :  '*  Undoubtedly  it  is  the  duty  of  the  judge  to  say 
whether  a  publication  is  capable  of  the  meaning  ascribed  to 
it  by  an  innuendo:  but,"  adds  the  learned  *Lord  [529 
Chief  Justice,  "when  the  judge  is  satisfied  of  that,  it  must 
be  left  to  the  jury  to  say  whether  the  publication  has  the 
meaning  so  ascribed  to  it." 

Taking  that  to  be  the  law  and  it  to  be  our  duty  to  form 
a  judgment  on  the  question  whether  the  words  alleged  to  be 
libellous  are  capable  of  the  meaning  given  to  them  by  the 
innuendo,  it  is  impossible  for  us  in  this  case  to  decide  that  they 
are  not  so,  without  going  very  much  further  and  forming  a 
precedent  which  would  be  detrimental  and  contrary  to  the 
whole  doctrines  of  the  law  on  the  subject.  It  would  be  put- 
ting ourselves  in  the  position  of  a  jury,  and  deciding  the 
question  of  libel  or  no  libel,  a  matter  of  fact. 

Words  must  have  different  meanings  according  to  the  ap- 
prehensions of  the  people  amongst  whom  they  would  be 
circulated,  and  according  to  the  different  relations  between 
the  parties,  and  must  be  construed  by  the  circumstances  of 
each  particular  case  which  the  jury  have  to  inquire  into  be- 
fore I  hey  put  their  construction  on  the  alleged  libel.  It 
cannot  be  taken  as  a  bare  matter  of  law,  or  as  a  document 
to  be  construed  by  the  court,  but  must  be  taken,  at  most,  as 
a  complex  question  for  the  court  and  jury,  upon  which  the 
jury  might  have  to  hear  a  great  deal  of  evidence  on  both 
sides  before  they  could  determine  whether  it  is  a  libellous 
document  or  not.  I  think,  therefore,  we  cannot  undertake 
to  say  that  the  document  in  question  was  incapable  of  being 
libellous.  The  case  of  Mulligan  v.  Cole  (')  seems  very  clearly 
distinguishable.  It  appears  to  be  in  accordance  with  the 
view  of  the  court  there  that  the  adverti^ment  was  incapable 
of  the  defamatory  meaning  put  on  it  by  the  innuendo.  It 
was  impossible  to  give  the  words  the  meaning  alleged  in  the 
innuendo  without  violently  straining  the  ordinary  meaning 
of  the  words.     That  case  was,  I  think,  very  much  stronger 

(')  10  Q.  B.,  at  p.  908.  («)  Law  Rep.,  10  Q.  B.,  649;  14  Eng.  R.,  852. 


96  COMMON  PLEAS  DIVISION.  [Vol.  V. 

1880  Capital  and  Counties  Bank  v.  Henty. 

than  the  present  one.  Here  the  question  is  open  as  to  what 
Biich  a  statement  may  mean.  The  words  in  the  circular  are, 
without  doing  any  violence  to  the  language  used,  open  to 
the  construction  put  upon  them,  viz.,  that  they  meant  that 
the  checks  drawn  on  the  plaintiffs'  bank  were  worthless 
as  the  bank  would  be  unable  to  pay  them.  It  is  a  not  un- 
530]  important  fact  that  in  stating  that  they  *will  not 
receive  these  checks  in  payment  the  defendants  do  not  only 
say  (though  the  circular  is  only  sent  to  their  customers)  that 
they  will  not  receive  checks  drawn  on  such  bank,  which  may 
mean,  and  may  have  been  intended  to  mean,  and  to  be  under- 
stood as  meaning,  checks  of  the  bank  by  whomsoever  pre- 
sented by  way  of  payment.  I  do  not  mean  to  say  that  if  I 
had  to  construe  this  as  a  juror,  I  should  say  it  ought  to  be 
so  construed.  I  do  not  say  that  if  I  were  a  juror  I  should 
not  construe  this  in  a  narrower  sense,  and  say  that  it  was 
intended  to  apply  only  to  those  persons  to  whom  it  was  sent, 
and  for  those  persons  who  were  likely  to  pay  money  to 
Messrs.  Henty  in  checks  of  the  bank.  But  I  am  not  at  all 
sure  a  juror  would  take  that  view  if  the  circular  were  coupled 
with  the  other  evidence  in  the  case,  nor  am  I  prepared  to 
say  that  the  jury  might  not  come  to  the  conclusion  that  the 
circular  was  intended  to  bear  the  other  construction.  It 
may  have  such  a  meaning.  Not  that  I  think  it  had,  but 
that  is  a  question  for  tlie  jury.  It  is  not  a  question  for  me, 
nor  a  question  with  which  courts  in  actions  for  libel  are  com- 
petent to  deal. 

Then  it  is  said  that  even  if  the  words  were  capable  of  such 
construction  there  was  no  evidence  that  they  were  used  in 
the  sense  alleged  by  the  statement  of  claim.  It  appears  to 
me  that  if  not  used  in  the  sense  put  upon  the  words  by  the 
innuendo,  there  would  probably  be  no  libel  at  all.  I  feel 
very  strongly  that  the  only  libellous  sense  in  which  those 
words  could  have  been  used  would  be  that  put  on  them  by 
the  innuendo.  But  I  also  think  that  it  is  impossible  to  say 
that  there  was  no  evidence  that  ihey  were  used  in  that  sense. 
The  jury  may  look  at  the  whole  circumstances,  and  it  is  a 
fair  argument  to  use  that  in  this  particular  case  there  is  evi- 
dence of  many  persons  having  put  that  construction  upon 
the  libel.  But  of  course  such  evidence  is  not  conclusive,  as 
it  does  not  follow  rtiat,  because  persons  may  have  put  a 
construction  on  the  libel  which  might  be  a  very  far-fetched 
construction,  it  would  be  so  construed  by  a  jury.  Still  the 
fact  of  many  persons  having  construed  it  in  the  sense  attrib- 
uted to  it  by  the  innuendo  affords  at  least  a  strong  argu- 
ment to  show  that  that  is  a  construction  which  might  not 
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unreasonably  be  put  upon  it.  That  again  is  purely  a  ques- 
tion for  the  jury.  The  case  of  Mulligan  v.  Colei^)  went  to 
*the  jury,  and  there  the  learned  judge  directed  a  [531 
nonsuit,  on  the  ground  that  the  advertisement  was  not  capa- 
ble of  the  innnendo  suggested,  which  was  an  allegation  of  a 
meaning  which  it  would  have  been  absurd  for  a  jury  to  find 
in  the  libel,  and  there  was  no  evidence  to  connect  the  libel 
with  other  facts  in  the  case,  so  as  to  show  that  the  alleged 
meaning  was  contained  in  the  libel.  Under  those  circum- 
stances the  court  directed  a  nonsuit.  That  is  undoubtedly 
a  strong  case,  perhaps  the  strongest  which  is  to  be  found, 
and  one  not  easy  to  reconcile  with  the  authorities  establish- 
ing that  the  question  of  libel  or  no  libel  is  for  the  jury.  It 
is  to  be  noticed,  undoubtedly,  that  two  of  the  learned  judges 
in  that  case  both  put  their  decision — and  one  of  them  with 
great  hesitation — on  the  ground  that  the  plaintiff  had  failed 
to  give  any  evidence  that  any  other  meaning  was  to  be 
attached  to  the  words  of  the  advertisement  than  that  which 
they  would  prima  facie  bear.  Its  natural  meaning  was 
perfectly  innocent,  and  there  was  no  evidence  justifying  any 
stronger  one.  I  think  that  in  the  present  case  there  was 
some  evidence  to  go  to  the  jury  in  support  of  the  innuendo, 
and  the  matter  not  having  been  decided  ought  to  be  sub- 
mitted to  a  jury.  Being  of  this  opinion  and  to  avoid  any 
prejudice  at  the  trial,  I  will  not  say  anything  on  the  question 
of  express  malice,  which  will  in  substance  be  the  same  ques- 
tion as  the  other,  or  whether  the  learned  judge  was  right  or 
wrong  in  ruling  that  on  the  particular  occasion  the  puolica- 
tion  was  privileged. 

Motion  refused  with  costs. 
The  defendants  appealed. 

April  22.  Sir  H.  8,  Qiffard,  S.G.,  Herschell,  Q.C.,  and 
A,  L.  Smith,  for  the  defendants. 

Sir  John  Holker,  A.G.,  and  Ooldney^  for  the  plaintiffs. 

The  same  arguments  were  used  as  in  the  court  below,  and 
in  addition  to  the  cases  there  cited  the  following  were  refer- 
red to,  viz.:  for  the  defendants:  Daines  v.  Hartley ^)\  toi^ 
the  plaintiffs :  Fisher  v.  Clement  {*)\  Baylis  v.  Lawrence  {*); 
Parmiter  v.  Couplandi^) ;  Harvey  v.  French  (•). 

Cur.  adv.  vult. 

0)  Law  Rep.,  10  Q.  B.,  549 ;  14  Eng.        (»)  10  B.  &  C,  472,  at  p.  477. 
B..  352.  (♦)  11  A.  A  E.,  920. 

(»)  3  Ex.,  200.  (»)  6  M.  <k  W.,  106. 

(•)  10.  AM.,  11. 

31  Eng,  Rep.  J3 
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5321  *May  14.  Thesiger,  L.J.:  This  is  a  case  which  to 
my  mind  presents  considerable  difficulty,  and  upon  which 
I  am  unable  to  form  any  confident  opinion.  The  court  is 
asked  to  say,  and  hold  that  upon  the  evidence  given  at  the 
trial,  there  was  no  case  proper  to  be  submitted  to  the  jury 
in  support  of  the  action,  and  consequently  that  Lord  Cole- 
ridge at  the  trial,  and  the  court  below,  ougiit  to  have  directed 
judgment  to  be  entered  for  the  defendants.  The  contention 
for  the  appellants  is  that  the  plaintiffs  failed  to  ^\ve prima 
facie  proof  that  there  was  any  libel  at  all  and,  if  there  was 
a  libel  proved,  that  it  was  on  an  occasion  which  rendered  it 
privileged  in  the  absence  of  proof  of  "express  malice,  and 
failed  to  ^ive  prima  facie  proof  of  such  malice. 

Upon  the  question  of  libel  or  no  libel,  it  is  urged  that  the 
document  alleged  by  the  plaintiffs  to  be  a  libel,  is  nothing 
more  or  less  than  an  act  done,  lawful  in  itself,  and  which 
could  only  be  done  by  verbal  or  written  communication  ; 
that  the  persons  to  whom  it  was  sent  by  the  defendants, 
might  very  possibly  or  even  probably  speculate  upon  the 
motives  wliich  prompted  the  act,  and  form  an  opinion  there- 
fore more  or  less  favorable  to  the  plaintiffs,  according  to  the 
tendency  of  their  minds,  but  that  the  document  itself  in- 
volves no  statement  of  the  motives,  and  cannot  be  read  as 
conveying  any  imputation  upon  the  plaintiffs.  It  is  argued 
that  it  would  be  highly  inconvenient  if,  under  such  circum- 
stances as  exist  in  the  present  case,  a  person  were  unable  to 
say  or  write  that  he  would  not  take  the  checks  of  a  particu- 
lar bank  without  exposing  himself  to  an  action  for  defama- 
tion, in  which  the  words  spoken  or  written,  although  no 
more  than  he  was  obliged  to  use,  in  order  to  carry  out  the 
act,  must  be  taken  as  defamatory,  and  although  the  occa- 
sion might  render  them  privileged,  would  expose  him  to  the 
risk  of  a  jury,  upon  some  slight  evidence  against  him,  find- 
ing that  he  was  actuated  in  speaking  or  writing  tjie  words 
by  some  bye  or  indirect  motive,  and  was  therefore  not  pro- 
tected by  this  privilege.  Tiiis  inconvenience  may  indeed  be 
most  strongly  illustrated,  by  supposing  a  case  in  which  a 
man  is  prompted  to  do  the  act  in  question,  and  to  speak  or 
write  the  words  constituting  it,  by  the  belief  that  the  par- 
ticular bank  referred  to  is  in  failing  circumstances.  He  may 
})urpo8ely  avoid  stating  the  motive  which  influences  him 
with  the  view  of  not  injuring  the  bank  unnecessarily,  and 
5331  *yet  what  he  says  or  writes  is  to  be  treated  as  equally 
de/'amatory  with  a  document  in  which  he  states  the  motive. 
J  fully  feel  the  force  of  these  considerations.  But,  on  the 
other  lian<J,  J  curipot  shut  my  eyes  to  the  fact,  that  words 
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spoken  or  written  which  constitute  an  act  lawful  in  itself, 
and  which,  so  far  as  language  is  concerned,  go  no  further 
than  is  necessary  to  do  the  act,  may  be  used  as  a  vehicle  for 
conveying  the  most  serious  imputations  upon  the  character 
or  credit  of  the  persons  to  whom  they  relate.  There  may 
be,  and  is,  a  perfect  right  on  the  part  of  any  person  to  refuse 
to  rake  the  checks  of  a  particular  bank  ;  but  if  such  person 
publishes  his  intention  not  to  take  them,  in  places  where, 
and  to  persons  from  whom  he  never  did  receive,  and  never 
is  likely  to  receive  any  such  checks,  I  cannot  doubt  that  his 
statement  might  justly  be  found  by  a  jury  to  be  defamatory, 
as  casting  and  intended  to  cast  a  slur  upon  the  credit  of  the 
bank.  But  this  can  only  be  by  reason  of  the  words  spoken  or 
written  being  capable  of  being  heard  or  read  in  a  defamatory 
sense,  and  if  it  be  allowed  that  they  are  so  capable,  then  it 
would  seem  to  be  a  question  for  the  jury,  whether,  looking 
to  the  particular  circumstances  of  the  case,  the  words  spoken 
or  written  constituted  merely  an  act  done,  carrying  with  it 
no  statement  of  the  motive  leading  to  the  act,  involving  no 
defamatory  meaning,  or  were  intended  solely,  or  in  conjunc- 
tion with  the  act,  to  convey  and  did  convey  such  a  defama- 
tory meaning.  The  case  of  Mulligan  v.  Vole  (*)  is  no  au- 
thority to  the  contrary.  There  the  plaintiflf  having  been  a 
certificated  Art  Master  at  the  Walsall  Science  and  Art  Insti- 
tute, lj»ft  his  employment  and  took  a  similar  one  in  an  insti- 
tution having  a  kindred  name  in  the  same  town.  An 
advertisement  was  inserted  by  the  defendants,  the  chairman, 
treasurer,  and  secretary  of  the  institute,  in  a  Walsall  paper, 
to  the  effect  that  the  plaintiff's  connection  with  the  institute 
had  ceased,  and  that  he  was  not  authorized  to  receive  sub- 
scriptions "on  its  behalf;"  and  such  advertisement  was 
held  not  to  bear  the  meaning  put  upon  it  by'  the  innuendo 
in  the  pleadings,  that  the  plaintiff  falsely  assumed  and  pre- 
tended to  be  authorized  to  receive  subscriptions  on  behalf 
of  the  said  institute.  But  Mellor,  J.,  rested  his  judgment 
npon  the  absence  of  any  evidence  indicating  *that  the  [534 
language  of  the  advertisement  was  intended  to  bear  a  de- 
famatory meaning,  while  Lush,  J.,  doubtingly  held  that  the 
case  was  rightly  withdrawn  from  the  jury,  on  the  ground 
that  the  advertisement  was  not  capable  of  the  sense  put  upon 
it  by  the  innuendo.  He  said  that  it  could  not  be  read  as 
meaning  more  than  to  prevent  the  mistakes  which  might 
arise  from  the  plaintiff's  connection  with  a  similar  institu- 
tion to  that  he  had  left,  just  as  on  a  dissolution  of  partner- 
ship, a  notice  that  only  one  of  the  partners  is  authorised  to 

(^)  Law  Rep.,  10  Q.  B,,  649  ;  14  Eng.  R.,  352, 
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receive  debts  due  to  the  firm,  could  never  be  suggested  as 
meant  to  imply  that  the  other  partners  had  been  improperly 
collecting  the  debts.  Such  a  case,  however,  is  in  my  opin- 
ion different  from  the  present. 

It  is  argued  that  the  fact  of  a  circular  constituting  the 
alleged  libel  having  been  only  published  by  the  defendants 
to  persons  who  had  sent,  or  were  likely  to  send  checks  of 
the  plaintiffs'  bank  in  payment  of  their  accounts  with  the 
defendants,  conclusively  shows  that  the  document  ought  not 
to  be  read  as  conveying  any  defamatory  meaning.  The  fact 
is  no  doubt  one  which,  as  a  fact,  ought  to  weigh  most  heav- 
ily with  either  judge  or  jury,  still  more  when  coupled  with 
the  facts  which  exist  in  this  case  bearing  favorably  upon  the 
conduct  and  intentions  of  the  defendants.  But  the  absolute 
refusal  to  take  the  checks  upon  any  of  the  branches  of  the 
bank  may  reasonably  be  taken  to  import,  in  the  absence  of 
any  explanation,  that  it  is  unsafe  to  do  so,  and  when  upon 
the  evidence  it  appears  that  the  defendants  were  in  conse- 
quence of  the  action  of  the  manager  of  the  Chichester  branch 
of  the  bank  in  a  state,  however  natural,  of  some  irritation, 
that  in  refusing  to  take  the  checks  even  when  drawn  upon 
the  Chichester  branch  they  went,  however  lawfully  tney 
might  do  so,  beyond  what  was  necessary  to  meet  the  diffi- 
culty which  had  arisen,  and,  lastly,  although  business  men 
necessarily  knowing  how  delicate  and  easily  affected  is  the 
credit  of  a  bank,  and  having  a  motive  for  their  conduct 
which,  if  stated,  would  have  removed  any  possible  misun- 
derstanding of  the  real  meaning  of  the  circular,  refrained 
from  stating  or  did  not  state  that  motive,  I  feel  that  these 
circumstances,  although  they  may  be  but  slight  indications 
of  such  an  improper  intention  as  is  attributed  to  the  defend- 
ants in  sending  out  the  circular  limited  as  its  publication 
535]  was  to  tlieir  customers,  and  even  subject  to  *8electioii 
as  regards  them,  are  still  circumstances  which  render  it  diffi- 
cult to  say  that  there  was  no  evidence  to  go  to  the  jury  that 
the  circular  was  used  and  understood  as  defamatory.  I  do 
not  for  a  moment  wish  to  be  supposed  to  intimate  that  I 
should  myself  come  to  such  a  conclusion,  or  have  necessa- 
rily been  satisfied  with  a  verdict  to  that  effect.  I  merely  say 
that  I  think  that  the  question  of  libel  or  no  libel  is  under 
the  circumstances  of  this  case  one  which  should  be  submit- 
ted to  a  jury.  Such  aquestion,  when  turning,  as  it  does  in 
this  case,  upon  the  purport  of  what  is  alleged  on  the  one 
side  to  be  a  mere  business  document,  and  on  the  other  a 
defamatory  libel,  and  which  has  to  be  read  in  the  light 
thrown  upon  it  by  the  relations  and  conduct  and  according 
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to  the  understanding  of  business  meiY/^is-one  upon  which,  in 
my  opinion,  a  jury  is  better  qualified  th*Vn/a  judge  to  form 
a  sound  opinion,  and  under  thecircumsta]bce8,*and  not  being 
able  to  Satisfy  myself  that  there  was  not  some  ^i()v»n<^e  proper 
to  be  submitted  to  tlie  jury  upon  the  question/ 1 -thiuK  it 
safer  to  adopt  the  view  of  Lord  Coleridge  and  of 'Ihecpurt 
below  that  there  was.  But  if  this  view  be  correct,  Jook/ug^ 
to  the  reasons  on  which  it  is  founded,  it  carries  with  it -aV  b. 
consequence  the  further  view  that  there  was  evidence  to  g6 
to  the  jury  of  express  malice,  sufficient  to  deprive  the  de- 
fendants of  the  privilege  which  it  was  considered,  and  in  my 
opinion  rightly  considered,  by  Lord  Coleridge  arose  from 
the  occasion  on  which  and  the  persons  to  whom  the  circular 
was  sent.  The  matter  appears  to  me  to  stand  thus  :  If  the 
circular  were  to  be  found  by  a  jury  to  be  a  libel  at  all  it 
could,  in  my  opinion,  only  be  so  found  by  reason  of  its  be- 
ing intended  by  the  defendants  as  well  as  understood  by 
those  to  whom  it  was  sent  by  them  to  impute  something  dis- 

Kai-aging  to  the  credit  and  stability  of  the  bank;  and  if  it 
e  found  to  be  a  libel  in  that  sense,  it  follows  that  the  de- 
fendants were  actuated  by  improper  motives  in  publishing 
it,  for  they  knew  that  there  was  no  ground  for  suspecting 
either  the  credit  or  stability  of  the  bank.  On  the  other 
hand,  supposing  for  argument's  sake  that  the  circular  were 
of  such  a  clearly  defamatory  character  as  that  it  could  and 
ought  to  be  so  held,  whether  those  publishing  it  really 
meant  it  as  such  or  not,  upon  the  principle  that  persons  must 
in  law  be  presumed  to  intend  the  natural  consequences  of 
their  acts,  then  the  same  facts  to  which  I  have  referred 
*as  constituting  some  evidence  that  the  defendants  [536 
did  intend  by  the  circular  to  cast  an  imputation  upon  the 
credit  and  stability  of  the  bank,  must  equally  constitute 
some  evidence  of  express  malice,  for  the  reasons  already 
given  that  they  knew  there  was  no  ground  for  any  such  im- 
putation, and  therefore  must  have  been  actuated  by  im- 
proper motives  if  they  intended  it.  I  arrive  then  at  the 
conclusion  that  the  appeal  ought  to  be  dismissed,  but  I  do 
so  with  the  doubts  which  I  have  already  expressed. 

Cotton,  L,J.:  We  have  to  consider  whether  the  case 
ought  again  to  go  to  a  jury,  or  whether  we  ought  to  give 
judgment  for  the  defendants.  In  my  opinion  the  defend- 
ants are  entitled  to  our  judgment.  Two  questions  arise, 
first,  whether  the  circuhir  is  a  libel,  that  is  to  say,  whether 
there  is  in  it  a  defamatory  statement  prejudicial  to  the 
plaintiffs,  and  if  so,  secondly,  whether  it  was  written  on  an 
occasion  which  was  privileged,  and,  if  so,  whether  there 
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was  any  evidei)c«^b:g6  to  the  jury  that  there  was  exprt^ss 
malice,  or  ms^Hce-id-fact  on  the  part  of  the  defendants.  The 
circularise  simple  and  very  short  statement  made  to  the 
customeraTjJi  die  defendants  of  the  determination  at  wliich 
they  h^^ieriived  not  to  take  any  checks  on  any  of  the  branches 
of  thtijOi^ital  and  Counties  Bank.  It  states  nothing  else. 
^q.siafenient  defamatory  of  the  plaintiffs  or  to  the  prejii- 
•^f(3B*of  their  credit  is  in  terms  made  by  the  circular,  and 
t'herefore  one  must  consider,  not  what  the  words  are,  but 
what  conclusion  could  reasonably  be  drawn  from  it,  as  a 
man  who  issues  such  a  document  is  answerable  not  only  for 
the  terms  of  it  but  also  for  the  conclusion  and  meaning 
which  persons  will  reasonably  draw  from  and  put  upon  the 
document.  But  if  there  is  not  in  the  document  itself  that 
which  on  the  fair  interpretation  of  the  language  is  defama- 
tory, the  special  circumstances  must  be  regarded,  and  those 
circumstances  may  show  that  it  is  defamatory  and  was  in- 
tended so  to  be,  or  that  it  was  not  defamatory.  I  will  put 
an  example  in  contrast  with  the  circumstances  of  the  pres- 
ent case.  Here  the  defendants  could,  without  being  liable 
in  an  action,  have  refused  to  take  checks  drawn  on  either 
the  branches  or  the  chief  office  of  the  bank.  But  if  they 
stuck  up  on  the  walls  of  any  of  the  towns  where  the  bank  had 
537]  a  branch  office,  or,  say,  in  Chichester,  an  *advertise- 
ment  to  this  effect,  viz.:  "We  hereby  give  notice  that  we 
will  not  take  any  checks  of  the  Capital  and  Counties  Bank," 
they  would  have  no  possible  reason  for  so  doing  except  for 
the  purpose  of  casting  an  imputation  on  the  bank,  as  that 
notice  would  be  given,  not  to  persons  with  whom  they  were 
dealing  and  from  whom  they  might  expect  to  receive  checks 
on  this  bank,  but  would  bean  announcement  to  every  member 
of  the  public,  and  to  members  of  the  public  with  whom  they 
stood  in  no  business  relation,  and  to  whom  they  could  have 
no  reason  for  making  such  a  communication  unless  they 
intended  to  say  something  depreciatory  of  the  bank.;  and 
then  it  might  be  a  reasonable  conclusion  that  although  the 
notice  contained  nothing  in  terms  defamatory,  yet  that  the 
intention  was  to  intimate  that  the  defendants  did  not  trust 
the  bank's  solvency,  and  therefore  the  notice  was  a  libel. 
But  what  are  the  circumstances?  The  circulars  were  sent 
for  a  purpose.  They  were  sent  to  those  persons  with  whom 
the  defendants  were  dealing  for  the  purpose  of  intimating  a 
determination  at  which  the  defendants  had  arrived  and  had 
a  right  to  arrive.  That  being  so,  is  it  reasonable  to  construe 
the  document  as  casting  some  imputation  on  the  bank  ?  The 
only  suggestion  is  that  the  circular  does  not  state  the  reason 


• 


Vol  v.]  COMMON  PLEAS  DIVISION.  103 

Capital  and  Counties  Bank  v.  Ilenty.  1880 

wliich  indured  the  defendants  to  send  it  round.  Is  it  rea- 
sonable that  those  who  receive  it  and  know  they  are  dealing 
with  the  defendants,  and  therefore  that  the  communication 
may  reasonably  be  made  to  them,  should  suggest  that  the 
construction  of  the  document  is  that  the  bank  is  not  to  be 
trusted  ?  Tliat  is  to  say,  to  take  that  to  be  the  meaning  of 
the  document  and  the  reason,  shown  by  the  document  to  be 
the  reason,  which  induced  the  defendants  to  make  the  state- 
ment. When  the  special  circumstances  of  the  persons  to 
whom  it  was  sent — not  of  those  to  whom  they  might  com- 
municate it — are  known,  in  my  opinion  it  would  not  be 
reasonable  to  hold  that  there  was  anything  defamatory  in 
the  statement,  or  to  treat  it  as  anything  but  as  an  absolute 
communication  of  a  determination  at  which  the  defendants 
had  arrived.  This  being  so,  if  the  case  was  to  be  decided 
on  that  question  alope,  I  should  say  that  on  the  facts  before 
the  jury  there  was  no  evidence  on  which  they  could  reason- 
ably come  to  the  conclusion  that  tins  was  a  libel.  But  the 
case  does  not  stand  there  alone.  The  circular  was  sent  on 
an  occasion  *which  was  privileged,  that  is  to  say,  [538 
the  defendants,  havlQg  arrived  at  the  conclusion  not  to 
take  the  checks  on  the  branches  of  the  bank,  had  a  duty 
cast  upon  them  to  communicate  that  fact  to  their  customers, 
who  might  otherwise  send  their  checks,  which  the  defend- 
ants might  have  refused  to  receive  in  payment,  and  of  course 
the  defendants,  if  they  desired  to  save  themselves  trouble, 
liad  also  an  interest  in  communicating  their  determination 
and  their  customers  an  interest  in  knowing  it. 

Then  what  evidence  was  there  to  justify  the  jury  in  find- 
ing a  verdict  against  the  defendants?  When  a  defamatory 
statement  is  made  on  a  privileged  occfasion  there  must,  in 
order  to  render  the  statement  libellotts,  be  evidence  of  ex- 
press malice ;  that  is  to  say,  of  an  intention  on  the  part  of 
the  defendant  to  do  sometliing  other  than  merely  to  perform 
a  duty,  or  to  make  the  communication  in  the  interests  of 
the  person  who  makes  and  the  person  who  receives  it. 
There  was,  in  my  opinion,  no  evidence  to  justify  such  a  con- 
clusion. We  must  look  not  only  at  one  particular  circum- 
stance in  the  case,  but  also  at  the  conduct  of  the  defendants. 
Possibly  their  determination  not  to  take  any  of  these  checks 
was  arrived  at  under  a  feeling  of  irritation,  but  having  ar- 
rived at  that  determination,  wliich  subjects  them  to  no  lia- 
bility in  an  action,  they  communicated  it  to  their  customers, 
and  in  my  opinion  they  were  undoubtedly  entitled  to 
communicate  it.  So  that  the  document  was  under  those  cir- 
cumstance a  privileged  document.    But  the  complaint  is  that 
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the  defendants  did  not,  as  if  cautious  they  ought  to  have 
done,  state  the  reason  which  induced  them  to  send  the  circu- 
lars round,  so  as  to  exclude  the  possibility  of  somebody  sug- 
gesting, or  arriving  at  the  conclusion  that  it  was  issued  be- 
cause the  defendants  did  not  trust  the  bank.  Mere  stupidity 
or  carelessness  is  not  of  itself  malice,  but  no  doubt  there  may 
be  carelessness  or  recklessness  of  such  a  kind  as  may  be  evi- 
dence of  malice.  But  here  there  is  not,  in  my  opinion,  hav- 
ing regard  to  the  circumstances,  any  such  recklessness  or  other 
act  on  the  part  of  the  defendants  as  would  justify  the  jury 
in  finding  that  there  was  malice  in  fact.  They  sent  the  cir- 
cular only  to  their  customers,  excluding  those  who  were  at 
Brighton,  and  they  sent  it  not  only  to  those  customers  from 
whom  they  got  checks  on  the  bank,  but  generally  to  their 
customers  who  had  to  make  payments  either  periodically 
539]  *or  at  certain  times  to  the  defendants'  traveller,  who 
went  round  to  receive  money  due  to  them.  I  am  satisfied 
that  there  was  no  intention  on  the  part  of  the  defendants  in 
sending  the  circular  to  cast  any  imputation  at  all  on  the 
plaintiffs,  and  that  the  facts  of  the  case  do  not,  and  would 
not,  justify  a  jury  in  arriving  at  the  conclusion  that  in  fact 
the  defendants  had  any 'other  intention  than  to  send  and 
to  communicate  to  their  customers  the  conclusion  at  which 
they  had  arrived,  and  had  aright  to  arrive ;  and,  therefore, 
on  that  second  ground  also,  which  is  independent  of  the 
first,  I  am  of  opinion  that  the  jury  would  not  be  justified  in 
finding  a  verdict  against  the  defendants.  In  my  opinion, 
therefore,  the  defendants  are  entitled  to  our  judgment. 

Brett,  L.J.:  My  view  of  the  law  in  this  matter  is  this. 
Since  it  has  been  determined  (and  Mr.  Fox's  act  was  only 
declaratory  of  the  common  law)  that  an  alleged  libel  must 
go  to  the  jury,  the  first  question  for  the  jury  is  whether  the 
document  would  be  read  in  a  defamatory  sense  by  persons 
of  ordinary  reason  in  the  position  of  those  to  whom  it  is 
published.  If,  in  the  opinion  of  the  jury,  it  would  not  be 
so  read  according  to  the  prima  facie  meaning  of  the  lan- 
guage, then  there  is  a  further  question  (if  there  is  any  evi- 
dence upon  which  it  can  be  raised)  whether  there  were  facts 
known  both  to  the  person  who  framed  the  alleged  libel,  and 
to  the  persons  to  wliom  it  was  published,  which  would  lead 
the  latter  reasonably  to  put  upon  the  document  the  con- 
struction that,  having  a  secondary  defamatory  sense,  it  was 
issued  ironically  or  otherwise  than  in  the  primary  sense  of 
the  language.  With  regard  to  the  second  proposition,  I 
think  it  is  necessarj''  that  the  facts  should  be  known  both  to 
the  person  who  indites  the  libel  and  to  the  persons  to  whom 
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it  is  published,  because  if  facts  are  known  to  the  latter  per- 
sons from  which  they  niigiit  reasonably  suppose  that  tlie 
document  is  defamatory,  but  those  facts  are  not  known  to 
the  person  wIjo  wrote  it,  if  he  were  held  liable  he  would  be 
made  liable  for  doing  that  which  by  the  hypothesis  he  could 
liave  no  reason  to  suppose  would  injure  anybody,  the  lan- 
guage used  being  such  as  in  its  ordinary  sense  would  not  be 
defamatory  of  anybody.  Again,  if  there  are  facts  known  to 
the  person  who  writes  the  libel,  which,  if  known  to  the  per- 
sons who  receive  it,  might  reasonably  lead  *them  to  [o40 
suppose  that  it  was  used  in  an  ironical  sense,  yet,  if  tliose 
facts  are  not  known  to  the  persons  who  receive  it,  that  which 
is  written,  although  written  inadvertently  or  maliciously, 
could  produce  no  effect  upon  their  minds.  Though  the  act 
might  be  negligent  or  wrongful  on  the  part  of  the  person 
writing  the  libel,  the  person  who  received  it  would,  by  the 
hypothesis,  have  no  reasonable  ground  for  reading  it  in  any 
evil  sense.  I  say,  therefore,  that  when  you  come  to  consider 
the  question  whether  or  not  the  document  is  a  libel  by  rea- 
son of  the  language  having  a  secondary,  as  distinct  from  its 
primary  sense,  there  must  be  evidence  of  facts  which  would 
reasonably  make  it  defamatory  in  its  secondary  sense  known 
both  to  the  person  who  wrote  the  document  and  to  the  per- 
sons to  whom  it  was  published. 

Appl3Mng  this  view  to  the  present  case,  the  first  question 
is  whether  that  which  the  defendants  wrote  could  reasonably 
be  taken  by  those  who  received  it  (for  they  were  the  only 
i)ersons  to  whom  it  was  published)  in  any  defamatory  sense. 
This  is  not  the  case  put  in  argument  where  a  document  is 
published  by  putting  it  on  the  walls.  There  it  is  published 
to  all  the  world.  Persons  might  possibly  there  be  justified 
in  saying  that  the  reasonable  conclusion  to  come  to,  where  a 
statement  that  checks  of  a  bank  will  not  be  received  is  pub- 
lished on  the  walls  of  a  town,  is  that  the  person  who  pub- 
lished it  doubted  the  stability  of  the  bank.  Here  the  persons 
to  whom  the  document  was  published  were  not  the  general 
public,  but  people  who  had  knowledge  of  the  particular 
facts.  They  had  been  in  the  habit  of  cashing  checks  drawn 
by  their  customers  upon  the  branches  of  this  bank,  and  they 
had  been  in  the  habit  of  receiving  payment  from  their  cus- 
tomers by  those  checks,  and  of  forwarding  those  checks  to 
the  defendants  in  payment  of  their  accounts.  That  was  a 
mode  of  payment  which  the  defendants  in  the  ordinary 
course  of  business  were  not  bound  to  accept.  It  was  a  course 
of  business  which  we  should  almost  think,  in  the  majority 
of  cases,  persons  in  the  position  of  the  defendants  would  no,t 
31  Eng.  Rep.  14 
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accept.  If  those  checks  were  only  to  be  honored  at  the  dis- 
tric^r  on  which  they  were  drawn,  it  was  the  most  inconvenient 
mode  for  tlieir  customers  to  pay  the  defendants  in  that  could 
well  be  conceived,  because  tlie  defendants  would  have  ro 
send  back  those  checks  to  the  places  were  they  were  to 
541]  *be  cashed.  The  only  thing  which,  in  a  business 
point  of  view  would  make  it  likely  that  the  defendants 
would  continue  to  receive  payment  of  their  accounts  by  such 
checks,  would  be  that  they  could  cash  those  checks  at  the 
place  where  they  themselves  were  carrying  on  business. 
That  being  so,  the  defendants  were  entitled  to  refuse  any 
longer  to  receive  payment  in  that  form  for  many  reasons. 
First  of  all,  because  it  was  no  longer  convenient  to  them  ; 
but,  secondly  and  mainly,  because  they  did  not  choose  to 
do  it.  They  were  entitled  to  refuse  such  mode  of  payment, 
not  only  legally  but  as  a  matter  of  pure  business.  They 
were  entitled  to  refuse  such  checks  from  such  customers  for 
such  payments  merely  because  they  no  longer  pleased  to 
receive  them.  If  they  did  no  longer  so  please  they  could  not 
intimate  that  to  their  customers  except  by  writing  and  tell- 
ing them  so.  An  observation  was  made  on  the  fact  of  the 
defendants  having  communicated  this  by  means  of  a  printed 
circular,  but  that  was  in  a  moment  explained  by  snowing 
that  they  had  so  many  customers  of  that  kind  that  to  have 
ordered  their  clerks  to  write  it  would  not  have  been  a  rea- 
sonable way.  So  that  the  mode  of  sending  out  the  circular 
at  all  events,  was  not  an  unreasonable  one.  Therefore,  by 
this  document,  the  defendants  were  doing,  as  my  Brother 
Cotton  has  said,  an  act  which  they  were  entitled  to  do,  and 
without  any  sinister  motive  whatever.  They  write  in  lan- 
guage which  is  only  sufficient  to  intimate  their  intention  and 
will,  and  those  who  receive  the  intimation  are  surely  bound 
as  reasonable  men  to  know  that  the  defendants  have  the 
right,  at  their  own  pleasure,  to  do  so.  It  seems  to  me  un- 
reasonable that,  when  there  are  a  number  of  good  interpre- 
tations, the  only  bad  one  should  be  seized  upon  to  give  a 
defamatory  sense  to  the  document.  Therefore  I  am  of 
opinion  that  this  document  could  not  reasonably  be  taken 
in  a  defamatory  sense  by  those  to  whom  it  was  published 
according  to  the  primary  meaning  of  the  language  used  in 
it.  But  it  is  said  it  might  be  taken  to  be  defamatory  in  a 
secondary  sense  in  consequence  of  certain  facts.  The  facta 
relied  on  are  that  the  defendants  might  be  and  were  angry, 
because  the  manager  of  the  bank  at  Chichester  ceased  to  give 
them  the  assistance  and  facility  whicli  the  bank  at  Chiches- 
ter had  formerly  given  by  cashing  their  checks  drawn  upon 
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branches  of  tlie  bank,  and  that  tlie  Mefendants  wrote  [542 
the  circnlar  in  consequence  of  that  anger.  But  those  facts 
were  not  known  to  the  persons  to  wljom  the  circnlar  was 
sent,  and  if  I  am  right  in  my  view  of  the  law  that  the  facts 
must  be  known  to  both  sides,  there  is  no  evidence  of  facts 
known  to  both  sides  by  whicli  a  secondary  defamatory 
meaning  could  be  put  upon  the  document.  If  so,  there  was, 
therefore,  no  evidence  that  this  was  a  defamatory  document, 
either  in  a  primary  or  a  secondary  sense. 

If  that  be  so  the  question  of  privileged  occasion  and  of 
malice  does  not  arise.  But  supposing  I  am  wrong  with 
regard  to  the  first  question,  and  that  it  be  true  to  say  that 
this  document  in  its  primary  sense  to  the  person  to  whom 
it  was  published  might  reasonably  convey  a  defamatory 
meaning,  if  that  is  so  I  entirely  agree  with  Lord  Cole- 
ridge that  the  occasion  was  privileged.  If  the  occasion 
was-  privileged  and  the  document  was  a  libel,  then,  al- 
tliough  it  was  a  libel,  nevertheless  the  defendants  are  not 
liable  unless  they  misused  the  privileged  occasion  and  un- 
less the  reason  why  they  misused  it  was  that  they  were  act- 
uated by  malice  in  fact.  In  my  judgment,  it  is  not  enough 
to  show  that  the  defendants  were  actuated  by  malice  in  fact, 
you  must  show  that  by  reason  of  malice  in  fact  they  misused 
the  privileged  occasion.  What  is  there  then — if  this  circu- 
lar be  taken  as  a  libel  because  in  its  primary  sense  it  might 
convey  to  those  who  received  it  a  defamatory  meaning — to 
show  that  the  defendants  were  actuated  by  malice  in  fact 
which  caused  them  to  misuse  the  occasion.  It  seems  to  me 
that  in  this  particular  case  the  only  way  in  which  a  case  of 
malice,  showing  proof  of  a  misuse  of  the  occasion,  could 
be  made  out  would  be  by  satisfying  the  jury  that  the  de- 
fendants intended  to  convey  an  ilnputation  upon  the  bank's 
credit.  If  they  did  not,  unless  the  jury  were  persuaded  that 
the  defendants  were  through  anger  acting  with  such  reck- 
lessness as  not  to  care  whether  they  injured  the  bank  or  not, 
there  is  no  evidence  of  malice  in  fact.  It  has  not,  except  in 
the  extremity  of  argument,  been  urged  that  anybody  could 
reasonably  believe  that  the  defendants  intended  to  lead  the 
persons  to  whom  the  circular  was  sent  to  believe  that  the 
bank  was  incapable  of  meeting  its  engagements.  From 
what  could  a  jury  draw  such  an  inference?  The  de- 
fendants did  not  put  the  circular  on  the  walls  ;  they  sent 
*it  to  the  people  to  whom  it  was  necessary  that  [543 
they  should  express  their  intention.  There  were  other  cus- 
tomers of  theirs  in  a  place  where  the  difficulty  did  not  arise, 
and  to  them  they  did  not  send  the  circular.  *  In  my  opinion 


108  COMMON  PLEAS  DIVISION.  [Vol.  V. 

-  ■  —      -  I       ^ 

1880  Capital  and  Counties  Bank  v.  Henty. 

it  would  have  been  wholly  unreasonable  for  any  jury  to  find 
that  the  dt^fendants  intended  to  impute  that  the  bank  was 
incapable  of  meeting  its  liabilities,  and  I  can  see  no  evidence 
of  such  rashness  or  recklessness  as  would  show  that  they 
were  careless  whether  they  injured  the  bank  or  not.  It  has 
been  suggested  by  my  Brother  Thesiger  that  it  was  impru- 
dent on  tlie  defendants'  part  not  to  state  the  reason  of  their 
refusal  to  take  the  checks.  With  great  deference  I  should 
be  wholly  dissatisfied  with  a  verdict  saying  that  a  mere 
omission  to  give  the  reason,  where  no  reason  is  necessarj^ 
was  evidence  upon  which  a  jury  might  found  so  formidable 
a  conclusion  as  that  the  defendants  maliciously  and  wick- 
edly intended  to  injure  the  bank.  I  am  of  opinion  that  no 
persons  in  the  position  of  those  who  received  this  document 
could  reasonably  come  to  the  conclusion  that  it  ought  to  be 
taken  in  a  defamatory  sense ;  that  there  were  no  facts  known 
to  them  which  would  justify  them  in  giving  it  any  secondary 
defamatory  sense,  and  I  am  of  opinion  further  that,  if  there 
was  some  evidence  that  the  document  was  defamatory  ac- 
cording to  the  prima  facie  meaning  of  the  language,  there 
was  no  evidence  of  malice  in  fact  to  show  that  the  de- 
fendants had  abused  the  privileged  occasion. 

What  we  have  had  to  say  in  this  case  is  whether  there  was 
any  evidence  to  go  to  the  jury.  It  is  not  for  the  judge  to 
determine  the  sense  of  the  document,  but  it  is  for  him  to  say 
whether  it  could  reasonably  bear  an  improper  signification. 
That  is  a  part  and  a  very  difficult  part  of  the  duty  of  a 
judge,  and  the  form  in  which  one  has  to  state  one's  conclu- 
sion is  this.  Judgment  reversed.. 

Solicitors  for  plaintiffs :  Nash  &  Field, 

Solicitors  for  defendants:  Robinson,  Preston  &  Stow. 

See  Moak's  Underbill  on  Torts,  146.  November,  1880,  tbe  defendant's  an- 
Tlie  public  bas  a  rigbt  to  discuss  in  swer  set  up  tbe  trutb  of  tbe  libellous 
^ood  faith  the  public  conduct  and  matter,  and  also  set  up  tbe  special  de- 
qualifications  of  public  men,  and  in  fence  that  tbe  article  was  written  with- 
sucb  discussions  they  are  not  held  to  out  malice,  and  in  the  proper  discus- 
prove  tbe  exact  trutb  of  their  state-  sion  of  a  matter  of  public  interest,  and 
ments  or  tbe  soundness  of  their  infer-  contained  only  proper  comment  on  tbe 
ences,  provided  they  are  not  actuated  conduct  of  tbe  plaintiff  in  a  public 
by  express  malice,  or  there  is  reason-  capacity.  Tbe  second  defence,  on  do- 
able g-round  for  tbe  statements  and  in-  murrer,  was  held  to  be  valid  :  Crane  v. 
ferences  :  Crane  v.  Boston  Advertiser,  Waters,  1  Amer.  Law  Map^.,  53,  U.  S. 
18  Repr.,  650.  Circuit  Court,  Mass.,  Ix)well,  J. 

In  an  action  for  libel  alleged  to  be        The  rule  that  a  communication  made 

contained  in  the  Boston  Daily  Adver-  in  good  faith  upon  any  subject-matter 

tiser,  commenting  on  an  attempt  of  tbe  in   which   the   person   communicating 

plaintiff  to  obtain  control  of  the  New  has, an   interest,   or    in    reference    to 

York  and  New  England  Railroad  Com-  which  he  has  a  duty,  public  or  private, 

pany  at  the  stockholders  meeting  in  either  legal,  moral,  or  social,  if  made 


Vol  v.]                            COMMON  PLEAS  DIVISION.  109 

Capital  and  Counties  Bank  v.  Ilenty.  1880 

to  a  person  having  a  corresponding  in-  due  discharge  of  his  duty  and  acting  in 
terest  or  duty,  is  privileged  ;  that  in  accordance  with  his  instructions,  and 
suck  case  the  iu  Terence  of  malice  which  that  the  words  addressed  to  the  assist- 
the  Uw  draws  from  defamatory  words  ant  postmaster  were  privileged, 
is  rebutted,  and  the  onus  of  proving  2d.  That  the  onus  lay  upon  respond- 
actual  malice  is  cast  upon  the  person  ent  to  prove  that  the  appellant  acted 
claiming  to  have  been  defamed.  That  under  the  influence  of  malicious  feel- 
the  subject-matter  of  the  communica-  ings,  and  as  the  jury  found  that  the 
tioD  is  one  of  public  interest  in  the  appellant  had  not  been  actuated  by  ill- 
community  of  which  the  parties  to  the  feeling,  the  respondent  was  not  enti- 
oommunication  are  members,  is  sutfi-  tied  to  retain  his  verdict,  and  the  rule 
cieni  as  respects  interest  to  confer  the  for  a  nonsuit  should  be  made  absolute  : 
privilege.  Dewe  t).  Waterbury,  6  Canada  Sup.  Ct., 

The  plaintiff  was  treasurer  of  the  143. 
city  of  Mankato,  and  a  candidate  for  When  it  comes  to  the  knowledge  of 
re-election.  The  defendants  being  res-  any  person  that  a  crime  has  been  com- 
idents  and  taxpayers  of  said  city,  pub  mitted,  it  is  his  duty  to  state  to  the 
lished  a  communication  in  a  newspaper  authorities  what  he  knows  of  the  mat- 
published  in  said  city,  of  which  they  ter,  and  if  he  states  only  what  he 
were  editors  and  proprietors,  charging  knows  and  honestly  believes,  he  can- 
or  insinuating  that  the  plaintiff  had,  as  not  be  subjected  to  liability  in  damages 
appeared  by  certain  official  reports,  for  such  statement,  if  it  afterwards 
failed  to  account  for  city  funds  which  turns  out  that  he  was  in  error, 
had  come  into  his  hands  as  such  treas-  A  check  bearing  a  forged  indorsation 
urer,  and  that  (as  the  plaintiff  claimed)  was  presented  at  a  bank.  The  agent 
lie  had  embezzled  a  portion  of  such  of  the  bank  recognizing,  or  believing 
funds  :  Marks  v.  Baker,  0  North  West-  that  he  recognized,  the  person  who 
era  lieporter,  678,  Sup.  Ct.,  Minn.  presented  it  as  A.  B.,  the  servant  of  a 

The  appellant,  D.,  having  been  ap-  customer,  whose  name  was  that  in  the 
pointed  chief  postoffice  inspector  for  forged  indorsation,  paid  the  check. 
Canada^  was  engaged,  nnder  directions  On  it  thereafter  being  discovered  that 
from  the  postmaster-general,  in  making  a  fraud  had  been  committed,  be  called 
inquiries  into  certain  irregularities  upon  the  customer  whose  name  had 
which  had  been  discovered  at  the  St.  been  forged  and  stated  to  him  that  the 
John  postoffice.  After  making  in-  check  had  been  presented  by  A.  B. ,  and 
quiries  he  had  a  conversation  with  the  gave  him  a  particular  description  of 
respondent,  W.,  alone  in  a  room  in  the  the  person  who  presented  it,  which  the 
postoffice,  charging  him  with  abstract-  master  recognized  as  that  of  his  Ber- 
ing missing  letters,  which  respondent  vant  A.  B.  Thereafter  he  charged  A. 
strongly  denied.  Thereupon  the  as-  B.  himself  with  the  crime  and  informed 
sistant  postmaster  was  called  in  and  the  police  that  the  crime  had  been  com- 
the  appellant  said  :  *'  I  have  charged  mitted,  and  that  the  person  who  pre- 
Mr.  VV.  with  abstracting  the  letters.  I  sented  the  check  was  A.  B.,  and  the 
have  charged  Mr.  W.  with  the  abstrac-  authorities  having  put  A.  B.  upon  his 
tions  that  have  occurred  from  those  trial,  he  deposed  that  A.  B.  was  the 
money  letters,  and  I  have  concluded  to  person  who  presented  the  check, 
suspend  him."  A.  B.,  having  been  acquitted  of  the 

The  respondent,  having  brought  an  criminal  charge,  raised  an  action  of 

action  for  slander,  was  allowed  to  give  damages  against   the  bank  agent  for 

evidence  of  the  conversation  between  having  falsely  accused  him  of  a  crime 

himself  and  appellant.  to  his  master  and  to  the  police. 

There   was    no    other    evidence    of  Held,  that  the  statement  being  privi- 

malice.     The  jury  found  that  appel-  leged  and  having  been  made  in  the  dis- 

lant  was  not   actuated  by  ill-feeling  charge  of  the  defender's  public  duty, 

toward  the  respondent  in  making  the  and  in  the  belief  of  its  truth,  founded 

observation  to  him,  but  found  that  he  on  what    the    defender   believed  that 

was  so  actuated  in  the  communication  he  had  seen,  there  was  no  evidence  of 

he  made  to  the  assistant  postmaster,  malice  or  want  of  probable  cause  to  go 

Held,  on  appeal:  to  the  jury,  and  a  verdict  which  the 

1st.  That  the  appellant  was  in  the  pursuer  had  obtained   should  be  set 
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aside  as  contrary  to  evidence  :  Light-  though  he  has  ceased  to  be  employed, 

body  V.  Gordon,  19  Scott.  Law  Reporter,  for  the  parpose  of  urging  the  use  of 

703.  greater  care  in  the  future  management. 

Where  a  report  is  made  to  the  Grand  The  question  of  excess  is  for  the  jury 
Lodge  of  the  Independent  Order  of  Odd  to  determine,  and  the  court  will  require 
Fellows  of  Kansas,  in  accordance  with  a  strong  case  to  induce  it  to  disturb 
the  usual  rules,  regulations  and  cua-  their  finding  :  Horae  v.  Milne,  7  Vic- 
toms  of  the  order,  by  a  member  of  a  torian  L.  R.  (Law),  290. 
special  committee  thereof,  to  which  A.  interested  herself  in  obtaining  sub- 
was  referred  a  petition  respecting  the  scriptions  for  the  relief  of  the  plaintiff,  a 
expulsion  of  a  member  of  the  order  lady  in  distressed  circumstances.  B., 
from  a  subordinate  lodge  justifying  the  who  was  interested  in  the  case,  applied 
subordinate  lodge  in  expelling  the  to  the  defendant,  the  secretary  of  the 
member  for  perjury,  and  setting  forth  Charity  Organization  Society,  for  infor- 
that  the  officers  of  the  subordinate  mation  as  to  the  plaintiff's  character, 
lodge  were  unanimously  of  the  opinion  and  received  an  unfavorable  report, 
that  the  statements  sworn  to  by  such  which,  by  leave  of  the  secretary,  she 
member  in  a  petition  presented  by  him  communicated  to  A.  The  subscriptions 
to  the  grand  lodge  were  all  infamously  were  thereupon  withdrawn.  The  plain- 
untrue,  is  received  and  adopted  by  the  tiff  then  sued  the  secretary  for  libel, 
lodge  in  the  usual  course  of  its  busi-  The  society  was  formed  for  the  purpose 
ness,  and  thereafter  is  printed  and  (t/2^«ra/ta)  of  investigating  the  cases  of 
published  in  a  pamphlet  entitled  '*  The  applicants  for  charitable  relief. 
Grand  Lodge  Journal,  1873,"  in  con-  Held,  that  the  report  was  a  privileged 
section  with  the  general  and  ordinary  communication,  and  that,  in  the  ab- 
transactions  of  the  lodge,  and  in  the  sence  of  malice,  the  action  could  not  be 
nsual  manner  of  printing  and  publish-  maintained  :  Waller  v.  Loch,  7  Q.  B. 
ing  the  journal  of  the  records  and  pro-.  Div.,  619,  13  Cent.  L.  J.,  432. 
ceedings  of  the  lodge  for  the  use  of  the  In  an  action  for  a  libellous  letter  im- 
members  of  the  order,  such  publication  puting  to  the  plaintiff  that  he  had  nn- 
is  prima  facie  privileged.  locked    the  defendant's  box  and  ex- 

In  such  a  case  the  occasion  and  man-  tracted  receipts  for  rent,  that  thereby  he 

ner  of  the  publication  prevent  the  in-  had  lost  the  confidence  of  the  defendant, 

ference  of  malice  which  the  law  draws  who,  if  he  did  not  return  them,  would 

from    unauthorized    communications,  expose  him.     On  the  general  issue,  it 

and  afford  a  qualified  defence  depend-  appeared  from  the  rest  of  the  letter 

ing  upon  the  absence  of  actual  malice,  that  the  defendant  had  resided  in  the 

where  a  petition    alleges  that  the  plaintiff's  house  as  lodger,  and  it  was 

defendant  published  a  false  and  mail-  addressed  and  had  been  sent  to  the  plain- 

cious    lil)el    concerning  the    plaintiff,  tiff's  wife.     The  jury  found   that  the 

setting  it  out,  from  which  it  appears  to  letter  was  not  written  maliciously,  but 

be  prima  facie  privileged,  as  a  report  it  was  not  left  to  them  whether  it  was 

to  a  grand  lodge  of  Odd  Fellows,  justi-  written  bona  fide  in  the  belief  of  its 

fying  a  subortlinate  lodge  in  expelling  truth  and  for  the  purpose  of  procuring 

a  member  for  perjury,  it  is  not  bad  on  a  return  of  the  receipts.     Held,  1.  That 

objection   to  the   introduction   of  evi-  the  publication  was  sufficient.    2.  That 

deuce,  but  the  burden  of  proof  upon  the  communication  was  not  privileged, 

the  trial  as  to  whether  the  defendant  QucFre,    whether    the    occasion    were 

was  actuated  by  actual  malice,  is  upon  privileged,  i.e.,  whether  suppo.sing  it 

the  plaintiff.     If  the  plaintiff  gives  no  had  been  found  that  the  defendant  had 

evidence  of  express  malice   under  the  bona  fide  written  to  the  wife  to  induce 

allegations  of  such  a  petition,  the  de-  her  to  use  her  influence  with  her  hus- 

fendant  is  entitled  to  a  verdict :  Kirk-  band  to  induce  him  to  return  the  re- 

patrick  v.  Eagle  Lodge,  20  Rans.,  384.  ceipts,   and  that   there   had    been    no 

Where  two  persons  have  a  common  expressions    going    further    than    the 

interest  in  the  proper  management  of  occ4ision  warranted,  the  communication 

certain  operations,  one  is  privileged  in  would  have  been  excused  ?  aemble  that 

writing,  in  a  private  letter  to  the  other,  it  would. 

comments  believed  to  be  well  founded  Sttmhle,  that  the  question  of  privilege 

as  to  the  honesty  of  their  manager,  al-  depends,   as    a  matter  of  fact,    upon 
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whether  the  party  really  acted  for  the  gives  a  peculiar  significance  to  the  ex- 
purpose  which  would  be  privileged,  pression  employed,  should  b©  first 
although  what  constitutes  such  a  pur-  asked  whether  there  be  any  extraordi- 
pose  or  occasion  is  a  question  of  law  :  nary  or  |)eculiar  meaning  expressed  by 
WVnman  v.  Asli,  13  C.  B.,  845,  1  Com-  the  words  in  question  ;  and  if  the  an- 
mon  L.  R..  5^2.  swer  be  in  the  aifirmative,  he  should 

i'he  defendant  conducted  a  mercan-  then  state  the  means  and  extent  of  his 

tile  agency,  and  priuted  daily  for  tlie  knowledge  upon  the  subject  of  the  pe- 

heuefit   of   subscribers,   among    whom  culiar  meaning  of  the  words  ;  and  if  it 

were  the  plaintiffs,  a  list  of  transfers  of  appears  to  be  adequate,  he  may  then  be 

real  and  personal  property,  mortgages,  asked  the  question:  What  did  you  un- 

etc..  call«3d  Bradstreet's  Daily  Sheet  of  derstand  by  the  words  employed  ?    The 

Changes.  plaintiffs  having  given  in  evidence  the 

On  the  l*5th  of  January,  1878,  the  de-  fact  that  they  had  applied  to  the  de- 
fendant printed  in  said  sheets,  under  fendant  to  have  the  error  in  the  daily 
the  head  of  '*  chattels,"  the  words  sheet  corrected,  and  that  it  had  been 
"Newbold  &  Sons  to  J.  R.  Burns."  corrected  in  the  daily  sheet  issued  after 
Whereupon  the  plaintiffs,  on  the  ground  such  application,  though  not  in  the  way 
that  the  publication  indicated  that  they  desired  by  the  plaintiffs,  a  letter  of 
Lad  made  a  chattel  mortgage  which  the  plaintiffs  offered  in  evidence  by 
they  had  not,  sued  the  defendant  to  re-  them,  containing  their  declarations  and 
cover  both  general  and  special  damages  statements  as  to  the  fact,  was  properly 
to  their  business  as  merchants  by  rea-  excluded  by  the  court  below  :  Newbold 
sou  thereof  :  ^.  Bradstreet,  57  Md.,  38. 

Held,  1.  That  the  alleged  libel  con-  A  communication  is  privileged  when 

tained  nothing  actionable  per  se,  that  made  in   good  faith  in  answer  to  one 

being  the  test  as  to  the  right  to  recover  having  an  interest  in  the  information 

general  damages  in  this  class  of  cases  ;  sought,  and  it  will  be  privileged  if  vol- 

and  that  all  proof  of  general  damage  to  un leered  when  the  party  to  whom  it  is 

the  business  and  credit  of  the  plaintiffs,  made  has  an  interest  in  it,   and  such 

by  the  publication  in  the  daily  sheet,  party  stands  in  such  relation  to  him  as 

was  properly  excluded   by  the  court  to  make  it  a  reasonable  duty  or  at  least 

below.  proper  that  he  should  give  the  infer- 

2.  That  the  proffer  by  the  plaintiffs  mation. 

of  evidence  as  to  the  acts  of  certain  The  verbal  statements  of  a  mercan- 
uierchants  that  they  had  refused  to  tile  agency,  made  in  relation  to  the 
give  the  plaintiffs  credit  or  to  deal  with  plaintiffs'  business  credit  and  standing 
them,  and  their  reasons  or  motives  for  as  merchants,  to  their  subscribers,  who 
so  acting,  was  properly  refused  by  the  had  an  interest  in  knowing  the  facts, 
court  below;  as  the  third  persons  them-  and  in  answer  to  inquiries  made  by 
selves  should  have  been  called  to  prove  them,  if  made  in  good  faith  and  upon 
their  motives,  for  the  acts,  without  the  iuformatiou  on  which  defendant  re- 
reasons  or  motives  therefor,  were  no  lied,  are  privileged,  and  cannot  be 
evidence  against  the  defendant,  there  made  the  foundation  of  an  action.  A 
being  nothing  to  show  connection  be-  communication  which  would  otherwise 
tween  the  acts  of  the  merchants  and  be  privileged,  if  made  with  malice  in 
the  alleged  lil>el,  or  that  they  ever  saw  fact,  or  through  hatred,  ill-will,  and 
it  or  knew  of  its  existence.  a  malicious  design  to  injure,  is  not  a 

3.  That  the  instruction  of  the  court  privileged  communication,  but  the  bur- 
below  should  have  been  that,  upon  the  den  of  proof  is  on  plaintiffs  to  show 
pleadings  in  the  cause,  there  was  no  malice  in  fact. 

sufficient  evidence  of  any  special  dam-  Every   publication   in  writing  or  in 

age  to  entitle  the  plaintiffs  to  recover  ;  print,  which  charges  upon  or  imputes 

and  not  that,  under  the  pleadings  and  to  a  merchant  or  business  man  insol- 

evidence  in   the   cause,   the   plaintiffs  vency  or  bankruptcy,  or  conduct  which 

were  not  entitled  to  recover.  would  prejudice  him  in  his  business  or 

W^hen  it  is  desired  to  get  at  the  pe-  trade,  or  be  injurious  to  his  standing 

culiar  or  extraordinary  meaning  of  Ian-  and  credit  as  a  merchant  or  business 

guage    alleged    to    be    libellous,    the  ;nan,  is  a  libel, 

witness  called  to  show  a  usage  that  Where  defendants,  in  the  course  of 
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tbeir  business,  issued  "daily  notifica-  that  it  was  a  privileged  communication 
tion  sheets/'  and  sent  them  to  all  tbeir  to  their  subscribers, 
subscribers,  irrespective  of  their  inter-  Where  such  **  daily  notification 
est  in  the  question  of  the  plaintiffs'  sheet  "contained  the  names  of  the  plain- 
credit  and  standing,  and  this  sheet  was  tiffs,  and  opposite  thereto  the  words 
distributed  to  persons  having  no  interest  *'  call  at  office,"  it  rests  with  the  jury, 
in  being  informed  of  the  condition  of  in  view  of  the  definition  of  a  libel,  and 
plaintiffs'  firm,  this  fact  robs  it  of  the  considering  all  the  evidence  adduced 
protection  of  a  privileged  communica-  and  relating  to  these  words,  to  deter- 
tion  ;  and  if  it  contains  a  lil>el  on  the  mine  whether  they  constitute  a  libel  on 
plaintiffs,  defendants  cannot  escape  re-  the  plaintiffs  in  their  business  as  mer- 
Bpousibility  for  such  libel  on  the  plea  chants:  Erbero.Dun,12Fe<i-Hepr.,  526. 
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♦Baker  v.  The  Mayor,  Aldermen,  and  Burgesses  [4 
OF  THE  Borough  of  Portsmouth  acting  as  Urban 
Sanitary  Authority. 

Local  Oovemment  AH,  1868  (21  (£22  Viet  e.  98),  8.  84 — By-hnih-NoHce  of  In- 
ttfttiofi  to  Erect  Buildingt — Power  to  pull  douni  Works  datte  in  cotUravetUion  of 
Bjf-lam. 

By  the  Local  GoTernment  Act,  1858,  s.  84,  power  ia  given  to  every  local  board 
to  make  by-laws  with  respect  to  the  level,  width,  and  construction  of  new  streets, 
the  structure  of  walls  of  new  bnildings,  the  sufficiency  of  space  about  buildiDgs,  and 
the  drainage  of  buildings,  Ac,  and  they  may  further  provide  for  the  observance  of 
the  same  by  enacting  therein  such  provisions  as  they  think  necessary,  as  to  the 
giving  uf  notices,  as  to  the  deposit  of  plans  and  sections  by  persons  intending  to  lay 
out  streets  or  to  construct  buildings,  as  to  inspection  by  the  local  board,  and  as  to 
the  power  of  the  local  board  to  remove,  alter,  or  pull  down  any  work  begun  or  done 
in  contravention  of  such  by-laws: 

IMd,  that  the  power  to  make  provision  as  to  removing,  altering,  or  pulling  down 
buildings  was  not  confined  to  work  executed  in  contravention  of  by-laws  relating  to 
structure,  but  might  be  extended  to  and  incorporated  in  by-laws  as  to  notice  and 
deposit  of  plans. 

31  Eng.  Rep.  15 
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Demurrer  to  a  statement  of  defence  in  an  action  aMinst 
the  defendants,  as  the  urban  sanitary  authority  of  Ports- 
mouth, for  pulling  down  certain  houses. 

The  statement  of  claim  set  out  that  the  plaintiff  was  a 
builder,  and  was  lessee  and  occupier  of  certain  land  situate 
in  the  borough  of  Portsmouth.  The  statement  of  claim  then 
proceeded  to  allege  that,  in  July,  1875,  plans  were  duly  de- 
posited with  the  defendants,  in  pursuance  of  a  by-law,  for 
the  construction  of  a  street  or  road  over  this  land,  and  were 
duly  approved  by  the  defendants.  The  plaintiff  commenced 
to  build  sixteen  houses  on  the  land,  but  he  did  not  before 
5]  commencing  them  deposit  plans  thereof.  *The  defend- 
ants allowed  the  plaintiff  to  commence  and  to.  proceed  with 
the  erection  of  the  houses  without  complaint  or  interference 
until  November,  and  the  houses  were  constructed  in  all 
respects  in  accordance  with  the  by-laws  of  the  defendants 
relating  to  the  construction  of  buildings.  On  the  22d  of 
November,  1875,  the  defendants  charged  the  plaintiff  before 
the  magistrates  with  having  built  the  houses  without  having 
first  deposited  the  plans,  in  accordance  with  the  by-laws. 
The  plaintiff  thereupon  pleaded  guilty,  and  was  ordered  to 
pay  a  fine  of  £1  and  costs.  In  December,  the  defendants 
sent  workmen  and  pulled  down  twelve  of  the  houses,  and,  in 
doing  so,  used  so  much  violence  that  the  materials  were  ren- 
dered almost  valueless. 

In  the  statement  of  defence  the  defendants  denied  these 
allegations,  except  so  far  as  the  plaintiff  admitted  that  he 
liad  not,  before  commencing  the  houses,  deposited  plans 
thereof.  Certain  by-laws  had  been  duly  made  by  the  de- 
fendants, under  and  by  virtue  of  certain  statutes  (*).     By 

(»)  The  Public  Health  Act,  1848,  11  (4.)  with  respect   to  the  drainage  of 

&  12  Vict.  c.  63 ;   The  Local  Govern-  buildings,    to    water-closets,    privies, 

ment  Act,   1858,  21  &  22  Vict.  c.  98 ;  ashpits,   and  cesspools  in  connection 

The  Local  (iovernment  Supplemental  with   buildings,  and  to  the  closing  of 

Act.  18(>4,  No.  2.     The  34th  section  of  buildings  or  parts  of  buildings  unfit 

the  liOcal  Government  Act,  1858,  en-  for  human  habitation,  and  to  prohibi- 

acts  that  "  every  local  board  may  make  tion  of  their  use  for  such  habitation  : 

by-laws  with  rc8i)ect  to  the  following  and  they  may  further  provide  for  the 

matters  (that  is  to  say) :  (1.)  With  re-  observance   of   the  same   by  enacting 

spect  to  the    level,    width,   and   con-  therein  such  provisions  as  they  think 

struction     of    new    streets,    and    the  necessary  as  to  the  giving  of  notices, 

provisions  for  the  sewerage  thereof  ;  as  to  the  deposit  of  plans  and  sections 

(2. )  with   respect  to   the   structure  of  by  persons  intending  to  lay  out  streets 

walls  of  new  buildings   for  securing  or  to  construct  buildings,  as  to  inspec- 

stability  and  the   prevention  of  fires ;  tion  by  the  local  board,  and  as  to  the 

(3.)  with  respect  to  the  sutficiency  of  power  of   the  local  board  to  remove, 

the  space  about  buildings  to  secure  a  alter,  or  pull  down  any  work  begun  or 

free   circulation  of  air,  and  with   re-  done  in  contravention  of  such  by-laws  : 

spect  to  the  ventilation  of  buildings ;  provided  always,  that  no  such  by-law 
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the  third  of  such  by-laws  it  was  provided  that  wo  building 
should  be  erected  by  the  side  of  any  new  street,  or  to  which 
any  new  street  would  form  the  only  carriage  approach,  until 
such  street  has  been  constructed  to  the  *approval  of  the  [6 
local  board.  By  the  32d  by-law  it  was  provided  that  every 
person  who  should  intend  to  erect  any  new  building  should 
give  twenty-one  days'  notice  to  the  local  board  of  such  in- 
tention, such  notice  to  be  delivered  to  the  local  surveyor  or 
left  at  his  oflBce,  and  should  at  tlie  same  time  leave  or  cause 
to  be  left  at  the  office  detailed  plans  and  sections  and  a  block 
plan  of  such  intended  new  building  and  its  appurtenances, 
and  a  description  of  the  materials  of  which  the  building  is 
proposed  to  be  constructed,  of  the  intended  mode  of  dmin- 
age,  and  water  supply. 

By-law  37  was  as  follows:  **The  local  board  shall,  by 
resolution  or  order,  approve  or  disapprove  of  proposed  new 
works  or  buildings  within  the  times  severally  specified  herein 
for  the  deposit  of  notices  thereof  ;  but  if  the  owner  or  per- 
son intending  to  lay  out  any  new  street,  or  construct  any 
new  building,  fail  to  give  the  notices  herein  required,  or  if 
any  owner  or  person  ^hall  construct,  or  cause  to  be  con- 
structed, any  works  or  buildings,  or  do  any  act,  or  omit  to 
do  any  act,  or  comply  with  any  requirement  of  the  local 
board,  contrary  to  the  provisions  or  any  or  either  of  the 
hereinbefore  contained  by-laws,  he  shall  be  liable  for  each 
offence  to  a  penalty  not  exceeding  five  pounds,  and  he  shall 
pay  a  further  sum  not  exceeding  forty  sliillings  for  each  and 
every  day  during  which  any  such  works  or  buildings  shall 
continue  or  remain  contrary  to  the  said  provisions  ;  and  the 
local  board  may,  if  they  shall  think  fit,  at  any  time  after  the 
expiration  of  forty-eight  hours  from  the  time  of  the  service 
of  a  notice  in  writing,  addressed  to  such  owner  or  person, 
signed  by  the  local  surveyor  or  the  clerk  to  the  local  board, 
expressing  their  intention  so  to  do,  in  default  of  such  owner 
or  person  showing  good  cause  to  the  contrary  in  the  mean- 
time, cause  any  work  begun  or  done  in  contravention  of  any 
or  either  of  such  by-laws,  to  be  removed,  altered,  or  pulled 
down,  as  the  case  may  require,  and  the  expenses  incurred 
by  them  in  so  doing  shall  be  repaid  by  the  offender,  and  be 
recoverable  from  him  in  a  summary  manner,  as  provided  by 
the  Public  Health  Act,  1848 ;  and  any  such  notice  may  be 
served  either  pensonally  or  by  leaving  the  same  with  some 

shall  affect  any  building  erected  before  c.  55).  but  the  proyisions,  with  some 

the  date  of  the  constitation  of  the  dis-  additions,  are  re-enacted  b^  the  157tU 

trict."    This  section  is  repealed  by  the  section  of  that  act. 
Public  Health  Act,  1875  (38  &  39  Vict, 
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gerson  either  at  the  usual  or  last  known  place  of  abode  or 
usiness  of  such  owner  or  person,  or  at  or  upon  the  works 
or  buildings  referred  to  therein." 

7]  *The  statement  of  defence  then  alleged  that  the  plain- 
tiff erected  the  houses  in  contravention  of  by-laws  3  and  32. 
The  street  was  a  new  street,  and  the  houses  were  erected  be- 
fore the  street  had  been  constructed  according  to  the  ap- 
proval of  the  defendants.  The  plaintiff  did  not  give  the 
defendants  such  notice  as  by  the  32d  by-law  was  required 
to  be  given,  and  did  not  leave,  or  cause  to  be  left,  at  the 
oflSce  of  the  authority  for  their  use  any  detailed  plans  or 
sections,  or  any  block  plans  of  the  houses,  or  any  descrip- 
tion of  the  meterials  of  which  the  houses  were  proposed  to 
be  constructed,  or  of  the  intended  mode  of  drainage  or 
means  of  water  supply.  The  defendants,  afterwards,  upon 
receiving  a  report  from  their  surveyor,  gave  the  plaintiff 
notice,  in  pursuance  of  by-law  37,  that  they  would,  after 
the  expiration  of  forty-eight  hours  from  the  time  of  the  ser- 
vice of  the  said  notice,  in  default  of  the  plaintiff  showing 
good  cause  to  the  contrary,  cause  the  houses  to  be  pulled 
down,  as  having  been  erected  by  the  plaintiff  in  contraven- 
tion of  the  by-laws.  The  plaintiff  did  not,  within  the  forty- 
eight  hours,  or  before  the  removal  of  the  houses,  show  good 
cause  why  they  should  not  be  pulled  down,  and  the  defend- 
ants accordingly,  in  pursuance  of  by-law  37,  and  of  their 
notice,  and  after  the  expiration  of  the  forty-eight  hours, 
caused  the  houses  to  be  pulled  down,  as  they  lawfully  might. 
The  defendants  denied  that  in  so  doing  any  unnecessary  vio- 
lence was  used,  or  that  the  materials  were  rendered  almost 
valueless,  as  alleged. 

To  this  defence  the  plaintiff  demurred. 

The  issues  of  fact  were  tried  at  the  summer  assizes,  1876, 
at  Winchester,  before  Blackburn,  J. 

It  was  left  to  the  jury  to  say  if  the  ground  on  which  the 
houses  were  built  was  in  such  a  state  when  the  buildings 
were  begun  as  to  make  it  improper  to  build  dwellings  on  it 
without  previous  precautions.  To  this  the  answer  of  the 
jury  was  in  the  affirmative.  Damages  were  assessed  condi- 
tionally at  £500,  and  the  jury  were  asked  if  there  was  neg- 
lect of  duty  on  the  part  of  the  defendants  in  pulling  down 
the  houses  so  as  to  put  the  plaintiff  to  unnecessary  expense. 
This  they  answered  in  the  aflBirmative,  and  assessed  the  dam- 
ages at  £18. 

It  was  reserved  to  the  court  to  enter  judgment  on  the  find- 
ings of  the  jury  and  the  demurrer. 
8]    *A  motion  was  subsequently  made  on  behalf  of  the 
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deft^ndants  for  a  new  trial,  on  the  ground  that  the  finding  of 
the  jury  on  which  they  assessed  the  damages  at  £18  was 
against  the  weight  of  evidence,  and  that  and  the  other  ques- 
tions came  on  for  argument. 

Cole^  Q.C.,  Kingdon^  Q.C.,  and  Petheram^  for  the  plain- 
tiff :  Tlie  Local  Government  Act,  1868,  s.  34,  authorizes  the 
making  of  by-laws  with  respect,  inter  alfUy  ''to  the  level, 
width,  and  construction  of  new  streets  and  the  provisions 
for  the  sewerage  thereof."  This  power  refers  only  to  the 
streets  themselves,  and  not  to  the  buildings  by  the  side  of 
the  street  or  road,  and  consequently  the  3d  by-law  is 
bad.  The  37th  by-law  is  in  excess  of  the  power  given  by 
the  statute,  for  the  other  matters  in  respect  of  which  by- 
laws may  be  made  under  s.  34  are  all  structural.  By  that 
section  they  may  provide  for  the  observance  of  tlrese  by- 
laws by  regulations  as  to  notices  and  as  to  the  power  of 
pulling  down.  Where  by-laws  as  to  structural  matters 
are  contravened  they  can  be  enforced  by  the  provisions 
as  to  pulling  down  buildings,  but  there  is  no  power  to 
treat  in  the  same  manner  transgressions  of  by-laws  as  to 
notices  to  which  other  remedies  are  applicable.  [They  re- 
ferred to  Brown  v.  Local  Board  of  Health  of  Holyhead  (*) ; 
Young  v.  Edwards  (') ;  Hatter sley  v.  Burr  (•) ;  Hall  v. 
Nixon  (*).  ] 

Thesiger^  Q.C.,  and  Charles^  Q.C.,  for  the  defendants: 
The  word  ''street"  is  applicable  to  the  buildings  which 
stand  by  the  roadway,  the  whole  together  forming  a  street: 
Pound  V.  Local  Board  of  Plum$tead{*).  Then  the  local 
board  may,  under  s.  34,  make  by-laws  with  respect  to  cer- 
tain matters,  and  in  them  they  may  insert  provisions  as  to 
notices  and  deposit  of  plans.  Such  provisions  would  thus 
become  part  of  the  by-laws,  and  the  power  to  remove,  alter, 
or  pull  down  work  done  in  contravention  of  the  by-laws,  is 
as  applicable  to  that  part  which  relates  to  notices  as  to  any 
other  part. 

Kingdon^  Q.C.,  in  reply. 

Pollock,  B.:  With  regard  to  the  new  trial  we  will  con- 
sult *Lord  Blackburn.  The  other,  which  is  a  more  im-  [9 
portant  and  more  general  question,  is  raised  both  upon  the 
evidence  at  the  trial  and  upon  the  demurrer.  Whether  the 
verdict  for  £500  should  stand  depends  on  the  construction 
to  be  put  on  the  statute  under  which  these  by-laws  were 
made,  and  upon  the  by-laws  themselves. 

(')  82  L.  J.  (Ex.),  25.  (<)  Law  Rep.,  10  Q.  B.,  162;  12  Eng. 

(*)  38  L.  J.  (M.C.).  227.  B.,  218. 

(*)  4  H.  A  C,  523.  (*)  Law  Rep.,  7  Q.  B.,  183. 
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The  by-Iawg  in  question  are  made  under  Hie  Local  Gov- 
ernment Act.,  1868,  and  tlie  power  under  which  tliey  liav« 
been  made  is  contained  in  the  different  sub-sectiona  of  8.  34 
of  the  Local  Government  Act,  1858,  the  first  of  which  is  in 
these  words:  "With  respfct  to  the  level,  vridth,  and  con- 
struction of  new  streets,  and  provisions  for  the  sewerage 
thereof."  Next:  "Witli  respect  to  the  structure  of  walls 
of  new  buildings,  for  securing  stability  and  the  prevention 
of  fires,"  3d.:  "With  respect  to  the  Bufficiency  of  the 
space  aboat  buildings  to  secure  a  free  circulation  oF  air,  and 
with  respect  to  the  ventilation  of  buildings."  Theo  with 
respect  to  drainage  and  other  matters,  such  as  water-closets, 
and  80  forth.  'Ihen  cornea  this  general  provision:  "And 
they  may  further  provide  for  the  observance  of  the  same  by 
enacting  therein  such  provisions  as  they  think  necessary  as 
to  the  giving  of  notices,  as  to  the  deposit  of  plans  and  sec- 
tions by  persons  intending  to  lay  out  streets  or  to  construct 
buildings,  as  to  inspection  by  the  local  board,  and  as  to  the 
power  of  the  local  board  to  remove,  alter,  or  pull  down  any 
work  begun  or  done  in  contravention  of  such  by-laws," 

It  is  quite  clear  that  the  local  antbority,  in  making  their 
by-laws  assumed  two  things.     One  is,  that  when  they  made 
their  by-laws  with  reference  to  the  level,  width,  and  con- 
struction of  new  streets,  that  did  not  merely  mean  they  were 
limited  to  the  mode  in  which  a  new  road  should  be  laid  down, 
showing  the  width  of  the  road  and  the  proper  curve  of  the 
roadway,  the  paths  on  either  side,  the  drains  beneath,  and 
matters  of  that  kind.     They  clearly  suppoised  they  were  en- 
titled, when  dealing  with  the  words  "new  streets,"  Co  take 
the  popular  sense  of  the  word  "  street,"  as  meaning  not  only 
a  roadway  over  which  passengers  and  vehicles  might  pass, 
but  also  that  which  in  popular  language  is  part  of  the  street, 
namely,  the  houses  on  both  sides.     It  certainly  seems  to  me 
that  there  is  a  great  deal  to  be  said  for  that  construction,  as 
10]     *a  matter  of  ordinary  experience  and  common  sense; 
because  otherwise,  as  was  said  in  the  course  of  the  argu- 
ment, a  street  might  be  limited  to  forty  feet  in  width,  and 
■"^  ~  the  buildings  which  ai-e  on  either  side  of  that  street 
t  be  such  as  to  make  it  as  regards  proportion  a  worse 
t  than  the  streets  in  London  were  before  the  great  fire. 
cannot  be  the  intention  of  the  act,  and  as  far  as  one  can 
)r,  it  seems  to  me  that  they  used  those  words  properly 
I  they  used  the  words  "  new  streets."     There  are  a  great 
T  cases  of  this  kind,  principally  under  the  Metroplitan 
ling  Act,  and  we  are  here  not  without  anlhority,  be- 
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cause  we  Iihvh  the  Ingliest  authority,  namely,  Galloway  v. 
Mayor  of  London  [^\  where  Lord  Chelmsford,  on  motion 
for  judgment,  puts  that  construction  on  those  words  which 
I  have  adopted  in  the  present  case.  But  then  another  and 
a  \^ry  material  matter  arises  with  regard  to  the  houses 
themselves;  and  the  second  thing  the  local  board  assume 
is  that  they  are  entitled  to  deal,  not  merely  with  the  actual 
construction  of  the  houses,  when  they  are  finished  or  partly 
finished,  but  that  they  are  entitled  to  deal  with  that  portion 
of  the  Local  Government  Act,  1858,  which  requires  that  any 
person  who  constructs  buildings  must  deposit  plans  and 
sections.  Now  that  is  a  matter  no  doubt  very  different  from 
the  actual  construction  of  the  building  itself.  It  is  one  thing 
to  say  you  must  build  a  building,  a  certain  structure ;  but 
another  thing  to  say^as  condition  precedent  to  that,  vou 
must  deposit  certain  plans  and  give  a  certain  section.  ]3uC 
when  one  comes  to  look  at  the  thing,  there  again  the  reason 
of  the  thing  tells  one  it  is  most  reasonable  to  say  you  should 
begin  your  building  and  deposit  this  plan  and  section.  It 
is  a  simple  matter  known  to  all  architects  and  builders,  and 
far  more  reasonable  to  ask  for  that  deposit  to  be  made  than 
to  say  the  building  should  be  built,  and  then  afterwards  if 
it  did  not  fall  in  with  certain  regulations,  that  it  should  be 
pulled  down  and  destroyed.  It  is  quite  true  in  many  cases 
It  shifts  the  onus  on  to  the  builder,  and  in  many  cases  it  may 
be  tiie  local  board  may  not  be  able  to  justify  their  acts  with 
regard  to  the  structural  character  of  the  building,  because 
in  some  respects  it  may  be  they  cannot  exactly  define 
whether  they  are  things  that  can  be  made  good  or  not.  But 
it  is  evident  that  the  position  in  *point  of  law  is  a  clear  [H 
one  when  thej'  assert,  "You  have  not  deposited  notices  of 
plans  and  sections  which  ought  to  be  deposited  by  you  who 
intend  to  construct  certain  buildings."  Therefore,  it  seems 
to  me,  as  far  as  the  reason  and  spirit  of  the  act  are  concerned, 
to  come  within  it.  But  then  does  it  come  within  the  strict 
words?  I  listened  with  great  attention  to  the  argument  of 
Mr.  Petheram,  who  says  that  the  whole  of  it  is  to  be  gov- 
erned by  these  words:  '*And  they  may-further  provide  for 
the  observance  of  the  same  by  enacting  therein  such  pro- 
visions as  they  think  necessary,  as  to  the  giving  of  notices, 
as  to  the  deposit  of  plans  and  sections  by  persons  intending 
tolay  out  streets,  or  to  construct  buildings,"  and  soon.  But 
it  does  not  seem  to  my  mind  that  this  is  so  at  all,  because 
the  power  is  really  and  substantially  to  make  by-laws,  and 
having  made  them,  this  section  says  they  may  make  by-laws, 

(>)  Law  Rep.,  1  H.  L.,  34. 
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"  As  to  the  power  of  the  local  board  to  remove,  alter,  or  pull 
down  any  work  bepjun  or  done  in  contravention  of  sucli  by- 
laws."     rherefore  it  seems  to  me  that  the  power  exists  of 
niaking  a  by-law  which  enables  tliem  to  pull  down  any  work 
begun  or  done  in  contravention  of  tlie  by-laws,  whether  that 
contravention  be  building  contrary  to  the  structural  require- 
ments, or  building  without  having  deposited  a  proper  plan. 
In  accordance  with  that  view  the  37t(i  by-law  is  made,  and 
I  think  it  is  a  perfectly  good  by-law,  and  that  what  was  done 
by  the  corporation  in  the  present  case  was  within  the  powers 
given  to  them  by  it.     I  will  only  say  a  word  more  with  re- 
gard to  the  construction  of  the  by-law.     It  seems  to  me  tb.it 
we  should  deal  wilh  this  on  a  wrong  principle,  if  we  dealt 
with  it  differently  from  that  on  which  we  sbonid  deal  with 
the  constrnction  of  a  conveyance  or  An  act  of  Parliament. 
It  is  a  case  in  which- we  should  look  to  the  general  spirit 
and  intention  of  the  by-laws  in  the  same  way  as  we  should 
to  the  genera]  spirit  and  intention  of  an  act  of  Parliament, 
giving  a  proper  and  reasonable  eEfect  to  the  words,  and  not 
being  guided  by  any  arguments  of  hardship  on  the  one  side 
or  the  other,  but  giving  the  words  nsed  an  intention  accord- 
ing to  the  spirit  which  appears^in  other  parts  of  the  by-laws 
and  in  the  statute  on  which  they  are  founded.     Several  au- 
thorities were  cited  in  this  case  :  I  do  not  know  that  they 
five  very  much  assistance,  but  it  is  only  right,  perhaps,  that 
2]    I  should  *allnde  to  them.     With  recard  to  two  cases, 
Young  v,  Edwards{')  and  Hattersley  v,  Burr{'),  I  do  not 
Bee  that  they  at  all  hamper  us  or  give  us  any  difficulty  in 
the  decision  at  which  we  are  about  to  arrive.     But  if  they 
did,  we  have  the  case  of  Hall  v.  Nixon  ('),  where  the  matter 
was  very  fully  considered  ;   and  I  should  adopt  every  word 
said  by  the  learned  judge  in  giving  judgment  in  that  case. 
It  seems  to  me,  therefore,  that  this  37th  is  a  by-law  prop- 
erly made  within  the  power  of  the  authority  that  made  it. 
HuDDLESTON,  B. :     The  defendants  justify  their  act  as 
n  pursuance  of  by-law  37,  and  deny  that  any  unneces- 
iolence  was  used.     The  main  question  is  as  to  the 
to  make  this  87th  by-law.     It  is  said  that  the  houses 
)uilt  in  contravention   of  two  by-laws,    namely,   the 
I  the  32d.     Now  that,  of  course,  involves  this  propo- 
-had  the  Corporation  of  Portsmouth  power  to  make 
jy-laws  ?     The  only  power  they  have  to  make  by-laws 
■irtne  of  the  Public  Health  Act,  1848,  the  Local  Gov- 
Dt  Act,  1868,  and  the  Local  Government  Supplemental 
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Act,  1864,  No.  2,  and  the  section  that  applies  and  gives 
them  the  power  more  particularly  is  s.  34  of  the  Local  Gov- 
ernment Act,  1868.  Now  it  is  contended  on  the  part  of 
the  plaintifiFs  that  the  powers  there  given  are  only  witli 
reference  to  roadways  and  streets  and  the  external  con- 
struction of  the  buildings,  and  a  suflScient  space  round 
the  buildings,  and  the  works  underground,  and  that  they 
have  no  reference  to  the  construction  of  the  buildings  them- 
selves; that,  therefore,  the  3d  by-law,  which  deals  with  the 
erection  of  the  buildings  in  the  street,  and  the  32d  by-law, 
which  deals  with  the  plans  with  reference  to  those  build- 
ings in  the  street,  are  ultra  vires.  The  whole  of  this  ques- 
tion turns  on  what  interpretation  we  shall  give  to  the 
words  "new  streets"  in  the  34th  section.  Is  that  to  be  con- 
fined to  the  narrow  interpretation  of  merely  the  roadways, 
or  are  we  to  take  it  in  the  popular  meaning  of  the  words, 
namely,  street  consisting  of  a  roadway  and  the  houses  on 
each  side  of  the  street  ?  There  is  no  interpretation  clause  of 
the  Local  Government  Act  of  1858,  as  applicable  to  street ; 
but  the  Public  Health  Act  of  1848  is  incorporated  with  the 
*Local  Government  Act  of  1858,  and  there  is  an  inter-  [13 
pretation  clause  in  the  Public  Health  Act,  1848,  to  this  effect : 
*'The  word  street  shall  apply  to  and  include  any  highway 
(not  being  a  turnpike  road)  and  any  road,  public  bridge  (not 
being  a  county  bridge),  lane,  footway,  square,  court,  alley, 
or  passage  within  the  limits  of  any  district."  What  is  the 
meaning  of  "shall  apply  to  and  include,"  unless  "street" 
means  something  more  than  the  roadway,  that  is  to  say,  the 
street  with  the  houses.  That  really  seems  the  reasonable 
and  proper  interpretation  of  the  word  "street."  The  object 
of  this  Public  Health  Act  is  to  secure  not  only  proper  roads, 
proper  ventilation,  proper  means  of  transit  through  the 
street,  but  also  the  comfort,  and  I  expect  also  the  comeli- 
ness, of  the  buildings  and  of  the  town  itself.  Using  the 
word  "street"  in  the  ordinary,  I  do  not  say  popular,  sense, 
but  strictly  natural  interpretation,  the  act  provides  by  this 
first  subsection  that  the  board  may  make  by-laws  with  ref- 
erence to  the  level,  and  the  width,  and  the  construction  of 
the  new  streets,  not  merely  the  construction  of  the  roadway, 
but  the  construction  of  the  roadway  plus  the  buildings  on 
each  side.  Therefore  they  would  have  the  power  to  make 
by-laws  with  reference,  among  other  things,  to  the  time 
when  the  buildings  should  be  erected,  and  the  character  of 
those  buildings,  and  also  with  reference  to  the  structure  of 
the  walls  of  the  buildings,  and  the  sufficiency  of  the  space 
about  the  buildings,  so  that  they  may  secure  free  circu- 
31  Eno.  Rkp.  16 
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lation  of  air,  and  also,  no  donht,  what  is  vtry  im^ioiianr, 
f)ie  dratnaj;«  of  water  closets,  and  so  on.  Having  tliut  (lower 
"tliey  may  fnrtlier  provide  for  observance  of  the  same," — 
if  I  am  rifrht  in  tlie  inti-rpretation  of  the  words  "  new  sti-eet," 
that  would  inclnde  by-lawa  as  to  buildings, — "by  enacLiiig 
tiierein,"  that  Is  in  the  by-law,  "such  provisions  as  they 
tiiink  necessary  as  Co  the  giving  of  notices  as  to  the  deposit 
of  plans  and  sections  by  persons  intending  to  lay  out  streets 
or  to  construct  buildings" — we]],  it  would  be  much  more 
natural  to  apply  "plana  and  sections"  to  the  buildings  than 
to  the  construction  of  the  roadway—"  plans  and  Bectiona  by 
persons  intending  to  lay  out  streets  or  to  construct  build- 
ings, as  to  inspection  by  the  local  board,  and  as  to  the  power 
of  the  local  board  to  remov,*',  alter,  or  pull  down  any  work 
begun  or  done  in  contravention  of  such  by-laws."  Thus,  the 
14J  *local  board  is  to  have  power  to  require  notices  to  be 
given,  and,  in  default,  to  pull  dowu  the  work  begun  or  dons 
in  contravention  of  such  by-laws.  And  I  may  add.  looking 
at  the  3-lth  section,  there  is  a  proviso  tliat  no  such  by-law 
shall  aflfect  any  building  erected  before  the  date  of  the  con- 
stitution of  tht4  district,  which  implies  that  the  by-laws  may 
deal  with  all  the  buildings  built  thereafter.  If  that  inter- 
pretation be  light  the  corporation  had  clearly  power  to  make 
tlie  third  by-law,  wiiich  provides  that  "  no  building  shall  be 
erected  by  the  side  of  any  new  street  or  proposed  new  street, 
which  will  form  the  only  carriage  approach,  until  such  street 
lias  been  constructed  to  the  approval  of  the  local  board," 
and  to  make  the  32d  bylaw,  which  requires  the  deposit  of 
the  plans;  and  to  provide  for  those  being  carried  ont  by 
providing  penalties  in  flie  3?th  by-law;  and  to  avail  them- 
tjelves  of  the  power  of  the  34th  section,  to  direct  the  houses 
■■■'■■'■■'•  —  *-""t  in  contravention  of  any  of  the  by-laws  to  be 
I  think  the  corporation  have  shown  a  justlfi- 

acts  done,  with  the  exception  of  that  which 
they  did  with  more  damage  tlian  was  neces- 

e  will  decide  hereafter,  when  we  have  heard 

rn's  view  of  the  evidence, 

'gmentfor  the  defendants  on  the  demuTTer. 

r  plaintiff:  Saunders,  Ha^cksford  &  Bennett. 

defendants:  J.  Howard,  Portsmouth. 

IStJ  uole ;  21)  Id.,  41  It  is  not  onl?  the  right  but  tbe  dutj 
148  note  :  3  Dillon's  of  the  city  goverumeat  of  BoatoD,  an 
a  wl ).  ^g  405,  955-  fur  as  lliey  may  Ut  able.  W  remoTo 
.cit-ai  Mnuual  (4t!i  every  Duiaaiice  wliioli  may  endsiiper 
Mink's  Uoderliill  the  lifalth  of  ItR  citiEcns.  And  they 
have  uecttssarily  tbe  power  of  doclJiDg 
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in  what  manner  this  shall  be  done,  and  districts  of  the  town  as  a  precaution 

their  decision  is  conclusive,  unless  they  against  fire;  and  if  such  building  be 

transcend    the    powers    conferred    on  erected  in  violation  of  an  ordinance  in- 

them  by  the  city   charter:    Baker  c.  hil)iting  it,  the  council  may  promptly 

Bo»toD,  12  Pick.,  134,  193;    Coates  v.  remove  it,  without  any  prosecution  or 

Major,  7  Cow.,  585.  judicial  proceedings  of  any  kind  against 

See  Moore  v.  State,  48  Miss.,  171.  the  owner  of  the  building. 

A  city  cannot,  without  express  an-  Where  a  building  has  been  removed, 

thority,    in   either    its   charter  or    by  or  is  about  to  be  removed,  by  a  police 

statute,  establish   fire  limits  and   de-  officer   under  an    order  of    the   town 

dare  wooden   buildings  within    such  council,  when,  in  fact,  the  owner  has 

limits  to  be  nuisances  :  Kyet;.  Peterson,  not,  in   its  erection,  violated  any  ordi- 

45  Tex.,  312,  23  Am.  K.,  608.  nance  of  the  town   inhibiting   it,  ho 

By  ordinance  of  August  3,  1874,  the  may  recover  damages  against  the  town 

town  council  of  the  borough  of  Mor-  for  the  removal,  or  have  an  injunction 

risiown  forbade  (with   certain   excep-  against  the  threatened  removal,  as  the 

tions)  the  erection  of  frame  buildings  case  maybe:   McKibbin  r.  Fort  Smith, 

without  the  limits  of  the  borough,  un-  35  Ark.,  352;    Tribune,  etc.,  v.  Sun, 

der  a  penalty  of  $50  for  each  offence,  etc.,  7  Hun.  175. 

It  further  provided,  that  if  the  owner  A  stable  in  a  yard  at  the  rear  of  the 

should,  after    notice,    refuse    to   take  respondent's  premises  was  pulled  down 

down    such    buildings,    the    council  and  re-erected   of  smaller  superficial 

should    immediately   cause    it    to    be  dimensions,  but  somewhat  higher,  in 

taken  down,  the  materials  to  be  sold  to  another  part  of  the  same  yard,   the 

defray  costs  and  expenses.  old  materials,  with  some  addition,  and 

Held,  that  the  charter  of  the   Bo-  the  boundary  wall  of  the  yard  being 

rough  of  Morristown,  which  contains  made  use  of  in  such  re-erection  : 

no  express  power  so  to  ordain,  contains  Held  (reversing  the  decision  of  the 

none  implied  in  the  grant  of  general  justice),  that  this  was  a  new  building 

powers.  within    the    Local    Government    Act, 

Held  further,  that  irrespective  of  the  1858,   and    the  bylaws  of   the    local 

fact  that  the  ordinance  in  question  pro-  board:    Hobbs  v.   Dauce,   L.  R.,  9  C. 

vided  for  a  forfeiture  of  the  building,  PI.,  80. 

whose  erection  was  prohibited,  it  was  A  board  of  health  of  a  city  are  not 

oppressive  and  unreasonable,  and  there-  the  agents  thereof  in  such  a  sense  as 

fore   invalid :     Kneedler    v.    Borough  to  render  it  liable  for  rags  destroyed  by 

of  Morristown,    12   Weekly  Notes  of  its  order :    Bamber  v.    Rochester,   63 

Cases,  37.  How.  Pr.,  103. 

A  municipal  corporation  was  author-  Where  a  business,  as  ordinarilf/  con- 
ized  by  its  charter  to  make   by-laws  ducted,  is  noxious  or  dangerous  to  the 
regulating   the  erection  of  buildings,  public,   or  any    portion    thereof,   the 
Held,  that  a  by-law  requiring  a  build-  legislature,  in  the  exercise  of  the  police 
iDg  license,  and  imposing  a  license  fee,  power,  may  establish  limits,  away  from 
was  valid  :    Welch  v.   Hotchkiss,   39  the  habitations  of  men,  within  which 
Conn.,  140,  12  Am.  R.,  383.  such  business  shall  be  carried  on,  how- 
One  who  has  erected  wooden  build-  ever  useful  or  necessary  such  business 
iugs  in  violation  of  law,  cannot  ask  for  may  be,  and  however  careful  to  avoid 
an  injunction  to  restrain  the  municipal  injury  to    others,    particular    persons 
^T^^^*^^    ^rom    tearing  them  down,  engaged  therein  may  be.     The  statute 
aUhough    without    authority  :     Aron-  of  this  state  relating  to  slauffhter  houses 
hemieru.  Stokley,  llPhila.  R.,283.  (Laws  1871,   ch.   95,   as  amended   by 

ift?J  ^'  ^^  ^^  ^^®  *^^  °^  ^^^^^  ^.  Laws  1873,   ch.  186)  is  valid :   Taylor 

l»«5,  tor  the  incorporation  and  govern-  «.  State,  35  Wise.,  298. 

ment  of  municipal  corporations,  a  town  See  also  Woody  ear  v.  Schaefer,   57 

council  has  power  to  prohibit  the  erec-  Md.,  1 ;   Pruner  v.  Pendleton,  75  Va., 

Uon  of  wooden  buildings  in   certain  516 
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paper  for  libel  in 
.  alleging  tliat  tlie  piniiililf  had 
BentencMl  to  tw'elva  months' hiril  liibor.     TliB  plaintiff  replied  IhBt  after  hit  convic- 
tion lie  underwent  his  sentence  of  twelve  moiitlis'  iinprisuninant  and  hnrd  labor,  and 
BO  became  an  cleared  from  the  crime  and  its  consequences  as  ir  he  had  received  the 
Queen'e  pardon  under  the  great  seal.     On  demurrer  : 
J/flil,  a  good  reply. 

Srtiiblt,  that  it  is  defamatory  to  call  a  peraon  who  has  been  convicted  of  felony  "  a 
conviclfld  felon,"  if  he  has  received  a  pardon  or  suffered  liis  sentence. 

Cross-demurrers  to  a  etatenient  of  defence  and  reply. 
The  following  are  tbe  material  parts  of  the  pleadings  : 

Statement  of  claim.    1.  Tlie  plaiiiliEF  set  out  that  he  was  the 
proprietor  and  editor  of  a  newspaper  called  the  DaTtTnouth  • 
Advertiser,  and  the  defendants  were  the  proprietors,  print- 
ers, and  publishers  of  a  newspaper  called  the  Western  haily 
Mercury,  and  that  they,  or  some  or  one  of  them,  also  edited 
and  wrote  for  that  newspaper. 
4.  The  defendants,  in  their  paper  of  the  24th  of  April, 
ite,  printed,  and  publisUed  certain  words,  as  follows: 
narrative  mnst  be  deferred  till  next  week.  .  .  .  The 
I  i\iv:  Adoertiser,  too,  mnst  stand  over  .  -  ,  itsprea- 
r  is  a  convicted  felon.     The  case  in  which  a  certain 
yman,   printer,    was  sentenced  to  twelve  months' 
or  for  stealing  feathers — a  case  of  which  Mr.  Foster 
e  heard  since  he  is  so  familiar  with  the  chief  actor — 
eprodiiced." 

defendants,  in  their  paper  of  the  1st  of  May,  1876, 
Tinted,  and  published  certain  words,  as  follows: 
e  still  remain  to  be  recorded  Mr.  Foster's  contro- 
'ith  the  town  council  of  Dartmouth  .  .  .  and  the 
yarding  hia  newspaper"  (meaning  the  plaintifTs 
spaper,  Wte  Dartmouth  AdTertiser),  "and  its  bank- 
felon  editors"  (meaning  the  plaintiff).  "Thenar- 
ust  be  deferred  till  next  week.     It  is  worth  the 

aintiS  alleged  that  the  words  in  paragraphs  4  and  6 
ere  pnblished  falsely  and  maliciously,   and  were 
)ry,  and  he  also  alleged  special  damage, 
atement  of  defence,  paragraph  3  denied  that  the 
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word  ''bankrupt,"  in  the  quotation  in  the  5th  paragraph  of 
the  statement  of  claim,  was  intended  to,  or  did  refer  to,  tlie 
phiintiff  and  continued  thus: 

4.  The  plaintiff  has  been  convicted  of  felony,  and  was  sen- 
tenced to  twelve  montlis'  hard  labor  for  stealing  feathers. 

5.  The  words  in  the  4th  and  6th  paragraphs  of  the  state- 
ment of  claim  complained  of  were,  and  are,  part  of  certain 
articles  printed  and  published  in  the  defendants'  newspaper, 
each  of  which  articles  was,  and  is,  a  fair,  bona  fids  comment 
npon  the  conduct  of  the  plaintiff  in  his  public  character, 
and  as  the  nominal  editor  and  proprietor  of  the  DartTnouth 
Advertiser ^  a  public  newspaper,  and  was  printed  and  pub- 
lished by  the  defendants  as  and  for  such  comment,  and  with- 
out any  malicious  motive  or  interest  whatever. 

The  reply,  after  admitting  paragraph  3  of  the  defence, 
continned : 

3.  As  to  the  4th  paragraph  of  the  statement  of  defence, 
the  plaintiff  (so  that  such  admission  be  not  in  any  way  ex- 
tended or  taken  to  mean  that  he  ever  was,  in  fact,  guilty  of 
the  offence  referred  to)  admits  the  allegations  contained  in 
such  4th  paragraph.  But  the  plaintiff  further  says  that  he 
has  never  been  convicted  of  felony  save  on  that  one  occasion 
mentioned  in  the  3d  paragraph  or  the  statement  of  defence. 
On  that  occasion  he  was  convicted  of  the  supposed  felony 
by  a  court  duly  having  jurisdiction  in  that  behalf,  the  court 
of  quarter  sessions  for  the  county  of  Cornwall,  and  the 
court,  having  jurisdiction  as  aforesaid,  in  the  exercise  of 
such  jurisdiction,  adjudged  that  as  a  punishment  for  the  sup- 
posed felony,  the  plaintiff  should  be  imprisoned  and  kept  to 
hard  labor  for  twelve  calendar  months.  The  conviction  took 
place  several  years  ago,  and  the  plaintiff,  as  the  defendants 
well  knew,  duly  endured  the  punishment  to  which  he  was 
so  adjudged  as  aforesaid  for  the  supposed  felony,  and 
thereby  bKJcame  and  was,  and  has  ever  since  been,  and  is  in 
the  same  situation  as  if  a  pardon  under  the  great  seal  had 
been  granted  to  him  as  to  the  supposed  felony  whereof  he 
was  convicted  as  aforesaid. 

*The  plaintiff  demurred  to  the  4th  and  6th  para-  [17 
graphs  of  the  statement  of  defence,  and  the  defendant  to  the 
3d  paragraph  of  the  reply. 

At  the  trial  before  Blackburn,  J.,  without  a  jury,  at  the 
Exeter  sunamer  assizes,  1876,  the  learned  judge  gave  judg- 
ment for  the  defendant  on  the  ground  that  the  statement 
meant  that  the  plaintiff  was  convicted,  and  that  it  was  liter- 
ally true. 
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A  rule  was  afterwards  obtained  on  belialf  of  the  plaintitf 
for  a  new  trial,  and  came  on  to  be  argued  with  the  demurrer. 

June  13.  Cole^  Q.C.,  for  the  defendants  :  The  learned 
judge  was  right  in  saying  that  the  statement  meant  that  the 
plaintiff  had  been  convicted.  The  plaintiff  relies  on  Cud- 
dington  v.  Wilkins{'),  and  9  Geo.  4,  c.  32,  s.  3  Oi  but  this  is 
not  a  question  of  status,  and  though  the  effect  of  the  stat- 
ute is  to  restore  a  felon,  who  has  endured  punishment,  to 
the  civil  position  that  he  previously  held,  it  cannot  alter  the 
fact  that  at  one  time  he  was  a  felon.  In  Owynn  v.  South 
Eastern  My.  Co.  ('),  it  was  held  that  the  question  for  the 
jury  was  whether  the  defendants'  account  of  the  conviction 
was  substantially  correct,  and  the  learned  judge  found  in 
this  case  that  the  defamatory  words  were  correct:  see  also 
Alexander  v.  North  Eastern  My.  Co.  {*) ;  Biggs  v.  Oreat 
Eastern  My.  Co.  (*). 

Collins,  Q.C.,  and  Pili  Lewis,  for  the  plaintff :  If  the  state- 
ment is  not  strictly  accurate  the  plaintiff  is  entitled  to  the 
verdict.  It  is  that  the  plaintiff  is  a  ''convicted  felon,"  and 
a  '*  felon  editor,"  which  is  an  inaccurate  statement,  for  the 
plaintiff  never  was  at  the  same  time  felon  and  editor.  If 
18]  the  defendant  had  received  a  *pardon  it  would  have 
cleared  him  from  the  infamy  and  all  other  consequences  of 
liis  crime,  and  he  would  have  had  an  action  for  a  scandal 
in  calling  him  a  felon  :  Hawkins'  Pleas  of  the  Crown,  book  ii, 
ch.  37,  s.  48,  citing  Cuddington  v.  Wilkins  (*).  The  infamy 
flows  from  the  crime,  Mex  v.  Crosby  {^\  and  when  that  is 
pardoned  the  infamy  no  longer  exists.  Then  the  statute, 
9  Geo.  4,  c.  32,  s.  3,  places  the  plaintiff  in  the  same  position 
as  if  he  had  received  a  pardon,  and  the  cases  cited  apply, 
and  ar<^  conclusive  in  his  favor. 

Cur.  adv.  vult. 

(')  Hob.,  81.  der  the  great  seal  as  to  the  felony  whereof 
(*)  9  Geo.  4,  c.  82,  s.  8,  is  as  follows  :  the  offender  was  so  c/)nvicted :  Provided 
**  And  whereas  it  is  expedient  to  prevent  always,  that  nothing  herein   contained, 
all  doubts  respecting  the  civil  rights  of  nor   the  enduring   of  such   punishment, 
persons  convicted  of  felonies  not  capital,  shall  prevent  or  mitigate  any  punishment 
who  have  undergone  the  punishment  to  to  which  the  offender  might  otherwise  be 
which  they  were  adjudged :  Be  it  there-  lawfull}'  sentenced  on  a  subsequent  con- 
fore  enacted  that  where  any  offender  hath  viction  for  any  other  felony." 
been  or  shall  be  convicted  of  any  felony  (')  18  L.  T.  (N.S.),  738. 
not  punishable  with  death,  and  haih  en-  (*)  6  B.  A  S.,  840 ;  34  L.  J.  (Q.B.),  162. 
dured  or  shall  endure  the  punishment  to  (*)!*>  W.  R.,  y08. 
which  such  offender  hath  been  or  «hall  be  (*)  Hob.,   67   <fc  81 ;  see  also    Ceiier^s 
adjuds^ed   f<»r  the  same,  the  punishment  Case,  Sir  T.  Raym.,  869. 
so  endured  hath  and  shall  have  the  like  C)  2  Salk.,  6i>9. 
effects  and  consequences  as  a  pardon  un- 
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June  22.  Cleasby,  B.,  read  the  judgment  of  himself  and 
Pollock,  B.  In  this  case  the  question  appears  to  be  well 
raised  upon  the  demurrer  in  the  pleadings. 

It  is  an  action  for  libel,  and  two  libels  are  complained  of 
contained  in  the  newspaper  called  the  Wesiein  Daily  Mer- 
cury^ of  the  dates  of  the  24th  of  April,  1876,  and  the  1st  of 
May,  1876. 

If  the  paper  of  the  24th  of  April  is  considered,  a  different 
question  might  arise  from  that  which  does  arise  upon  the 
paper  of  the  1st  of  May.  It  seems  quite  clear  that  the  de- 
fendant is  bound  by  what  he  writes  on  the  Ist  of  May,  with- 
out reference  to  what  was  written  on  the  24th  of  April, 
unless  to  get  at  the  meaning  of  what  was  written  on  the  1st 
of  May  it  is  necessary  to  refer  to  what  was  written  on  the 
24th  of  April.  In  the  present  case  the  letter  of  the  1st  of 
May  has  by  itself  a  clear  meaning,  and  a  person  buying  it 
on  the  1st  of  May  without  having  seen  the  paper  of  the  pre- 
vious week  would  necessarily  give  it  that  meaning.  The 
facts  of  the  present  case,  as  they  appear  upon  the  plead- 
ings, may  be  stated  as  follows,  for  the  purpose  of  raising 
the  question. 

By  the  statement  of  claim  the  plaintiff  states  that  he  was 
the  editor  of  a  newspaper  called  the  Adterliser^  and  com- 
plains that  on  the  1st  of  May  the  defendant  in  his  news- 
paper referred  to  the  plaintiff  as  '*the  felon  editor."  By 
the  statement  of  defence  the  defendant  justifies  this  refer- 
ence by  alleging  that  the  plaintiff  had  been  convicted  of 
felonv,  and  was  sentenced  to  twelve  months'  hard  labor  for 
stealing  feathers.  In  his  reply  the  plaintiff  alleges  that  after 
his  conviction,  which  took  place  some  years  ago,  the  plain- 
tiff *underwent  his  sentence  of  twelve  months'  impris-  [19 
onment  and  hard  labor,  and  so  became  as  cleared  from  the 
crime  and  its  consequences  as  if  he  had  received  the  Queen's 
pardon  under  the  great  seal.  To  this  there  is  a  demurrer,  and 
so  the  question  is  raised. 

In  the  statement  of  defence  there  was  also  a  paragraph 
that  the  alleged  libel  complained  of  was  a  fair  comment 
upon  the  conduct  of  the  plaintiff  in  his  public  character  as 
editor  of  the  Advertiser^  and  to  this  there  was  also  a  de- 
murrer in  the  reply.  This  was  not  argued  before  us,  it  be- 
ing clear  that  such  a  justification  could  not  be  uplield  in  law, 
and  upon  that  demurrer  there  must,  of  course,  be  judgment 
for  the  plaintiff. 

But  the  other  question  is  one  of  some  difficulty;  that 
question  being  whether  a  man  who  has  been  convicted  of 
felony,  and  undergone  his  sentence,  can  afterwards  be  called 
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a  felon,  without  making  the  person  calling  him  so  liable  to 
an  action.  We  cannot  doubt  that  calling  a  man  who  is  the 
editor  of  a  newspaper  a  felon  editor  is  the  same  as  calling 
liim  a  felon.  The  question  could  not  have  been  raised  before 
the  passing  of  9  Geo.  4,  c.  32.  By  the  3d  section  of  that  act 
it  is  enacted  as  follows:  ''And  whereas  it  is  expedient  to 
prevent  all  doubts  respecting  the  civil  rights  of  persons  con- 
victed of  felonies  not  capital  who  have  undergone  the  pun- 
ishment to  which*  they  were  adjudged:  Be  it  therefore 
enacted,  that  where  any  offender  hath  been  or  shall  be 
convicted  of  any  felony  not  punishable  with  death,  and  hath 
endured  or  shall  enaure  tlie  punishment  to  which  such 
offender  hath  been  or  shall  be  adjudged  for  the  same,  the 
punishment  so  endured  hath  or  shall  nave  the  like  effects 
and  consequences  as  a  pardon  under  the  great  seal  as  to  the 
felony  whereof  the  offender  was  so  convicted :  Provided 
always  that  nothing  herein  contained  nor  the  enduring  of 
such  punishment  shall  prevent  or  mitigate  any  punishment 
to  which  the  offender  might  otherwise  be  lawfully  sentenced 
on  a  subsequent  conviction  for  any  other  felony."  The  gen- 
eral title  of  the  act  related  to  evidence,  but  the  particular 
recital  to  this  section  introduces  a  new  question — the  civil 
status  of  particular  persons.  The  question,  therefore,  be- 
comes, whether  a  person  who  has  committed  a  felony,  or 
been  convicted  of  a  felony,  and  received  the  Queen's  par- 
don, can  be  called  a  felon.  Upon  this  question  the  authori- 
ties are  clear. 

20]  *The  case  of  Cuddington  v.  Wilkins{*)  is  as  follows: 
Cuddington  brought  an  action  of  the  case  against  Wilkins 
for  calling  him  a  thief  ;  the  defendant  justified,  because  be- 
foretime  he  had  stolen  somewhat:  The  plaintiff  replied  that 
since  the  supposed  felony  the  general  pardon  in  the  seventh 
year  of  the  king  was  made,  and  makes  the  usual  averment 
to  bring  himself  within  the  pardon.  Whereupon  the  de- 
fendant demurs:  see  Staundford  plac,  Coron»,  p.  180. 
That  if  a  man  arrested  for  felony  break  prison,  he  shall 
lose  his  battail,  but  yet  if  the  king  pardon  him,  that  it  is 
restored  :  P.  CoronsB,  p.  281 ;  1  &  2  E.,  3  P.  Corona,  154. 
So  here  the  felony  is  by  pardon  extinct.  And  in  the  end 
this  case  was  adjudged  for  the  plaintiff,  though  it  may  be 
he  knew  him  not  to  be  within  the  pardon,  for  there  is  no 
cause  to  favor  idle  and  injurious  words.  But  perhaps  if  he 
had  arrested  him  for  the  felony  after  pardon,  it  might  have 
been  excused  if  he  knew  it  not,  because  it  is  an  act  of  jus- 
tice :  vide  Residuum,  infra,  fol.  81.     The  case  is  afterwards 

0)  Hob.,  67 
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stated  more  fully  at  p.  81,  when  I  suppose  judgment  was 
given,  and  after  stating  the  facts  it  is  said  that  it  was  ad- 
judged for  the  plaintiff,  for  the  whole  court  were  of  opinion 
that  though  he  were  a  thief  once,  yet  when  the  pardon  came 
it  took  away,  not  only  pcsnam^  but  reatum^  for  felony  is 
contra  coronam  et  dignitatem  regis ^  and  it  proceeds : 
'*Now  when  the  king  had  discharged  it,  and  pardoned  him 
of  it,  he  hath  cleared  the  person  of  the  crime  and  infamy, 
wherein  no  private  person  is  interested  but  the  common- 
wealth, whereof  he  is  the  head,  and  in  whom  all  general 
wrongs  reside,  and  to  whom  the  reformation  of  all  general 
wrongs  belong."  And  thei-e  is  much  more  to  the  same  effect. 
The  case  is  again  referred  to  in  a  later  part  of  the  same 
reports,  four  years  afterwards,  at  p.  293,  in  a  case  of  Searle 
V.  Williams {%  where  Hobart,  C.J.,  says:  "And  therefore 
I  hold,  that  if  a  man  shall  call  him  felon,  or  thief,  he  may 
have  his  action,  as  upon  any  other  pardon,  which  we  re- 
solved in  the  case  of  Cudflington  v.  Wilkins^^  (').  Here  the 
word  felon  is  made  use  of  which  makes  it  the  same  as  the 
present  case. 

It  is  unnecessary  to  refer  to  the  numerous  other  authori- 
ties cited  in  the  argument  in  support  of  so  clear  and  unques- 
tioned a  decision,  and  one  so  reasonable  and  so  just.  One 
text-book  may  *be  cited,  Hawkins'  Pleas  of  the  [21 
Crown,  book  2,  ch.  37,  s.  48  (title  Pardon),  where  in  the 
margin  the  authorities  are  collected.  He  says  :  "  As  to  the 
second  general  point,  what  is  the  effect  of  a  pardon,  I  take 
it  to  be  settled  at  this  day  that  the  pardon  of  a  treason  or 
felony,  6ven  after  a  conviction  or  attainder,  does  so  far  clear 
the  party  from  the  infamy  and  all  other  consequences  of  his 
crime,  that  he  may  not  only  have  an  action  for  a  scandal  in 
calling  him  traitor  or  felon,  after  the  time  of  the  pardon,  but 
may  also  be  a  good  witness  notwithstanding  the  attainder 
or  conviction  ;  because  the  pardon  makes  him  as  it  were  a 
new  man,  and  gives  him  a  new  capacity  and  credit." 

The  conclusion  is  inevitable,  therefore,  that  if  calling  the 
plaintiff  a  felon  editor  involves  the  calling  him  a  felon,  the 
plaintiff  is  entitled  to  his  action,  and  there  must  be  judgment 
for  the  plaintiff  upon  the  demurrer  to  the  reply. 

It  is  not  necessary  to  decide  what  would  have  been  the  re- 
sult if  the  defendant  had  only  said  of  the  plaintiff  as  he  does 
in  the  first  letter — "he  is  a  convicted  felon." 

In  that  case  there  would  be  more  doubt  in  the  absence  of 
any  decided  case  as  to  the  effect  of  thege  words ;  and  it 
might  be  said,  if  you  choose  to  read  the  words  favorably  for 

(>)  Hob.,  288.  («)  Hob.,  67, 
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the  defendant,  that  they  only  mean  "lie  has  been  convicted  of 
felony,"  But  it  rather  Beems  to  uathey  ought  not  to  be  read 
eo  favorably,  and  that  the  result  ought  to  be  the  same.  It 
is  not  true  to  say  of  the  plaintiff  tliat  he  is  a  convicted  felon  ; 
he  ia  a  convicted  felon  who  is  in  the  position  of  a  pardoned 
felon,  and  the  felony  is  at  the  time  extinguished.  The  call- 
ing him  a  felon,  and  attaching  the  infamy  of  felony  to  hino, 
would  import  that  he  had  not  been  pardoned.  It  would 
have  been  a  different  matter  if  the  defendant  had  written  of 
the  plaintiff  that  he  had  formerly  committed  a  felony  or 
been  convicted  of  felony.  That  would  have  been  strictly 
true,  and  could  have  been  jnstitied,  although  the  fact  of  the 
sentence  having  been  sufTered  was  withheld.  At  least  such 
is  our  opinion,  and  the  distinction  is  taken  in  the  case  of 
Cuddington  v.  WUkinsi^),  at  page  83  of  the  report.  The 
distinction  is  not  a  verbal  one  merely,  but  the  two  state- 
ments would  have  a  different  effect,  A  man  stating  that 
22]  another  was  a  felon  would  be  listened  to  as  *informing 
his  hearers  that  the  man  was  infamous  and  to  be  shunned, 
bnt  a  man  wlio  stated  tiiat  another  man  (perhaps  the  editor 
of  a  newspaper,  and  in  a  respectable  position),  had  been 
convicted  of  a  felony  twenty  or  thirty  years  ago,  would 
probably  himself  be  more  condemned  than  the  man  bespoke 
of.  But,  however  small  the  distinction  may  be,  a  slanderer 
should  take  care  to  be  within  the  truth.  The  court  says  in 
the  casn  oi  Cuddin^lon  v.  Tr;7A-/rt«('),  where  the  distinction 
is  taken,  "There  is  no  cause  to  favor  idle  and  injurious 
words,"  The  cases  are  numerous  in  which  the  injurious 
statement  has  gone  beyond  the  trnth,  and  has  been  consid- 
ered actionable. 

The  case  came  on  for  trial  before  Mr.  Justice  Blackburn, 
at  the  Exeter  summer  assizes.  It  was  intended  to  be  a  jury 
trial,  but  there  was  no  jury  to  be  had.  The  facts  had  all 
come  out  in  a  previous  trial,  and  the  learned  judge  ex- 
pressed (for  the  benefit  of  the  parties)  his  intention  to  direct 
a  Verdict  for  the  defendant  if  the  case  was  tried.  The  case 
was  then  taken  for  convenience  before  the  judge  without  a 

I'ury,  and  the  following  is  the  judgment  as  reported  by  his 
iO  I'd  ship  :  "  I  think  that  the  statement  in  the  newspaper 
means  that  he  wag  convicted,  and  is  literally  true,  and  ihere- 
intiff  cannot  recover  damages.  I  shall  give  judg- 
he  defendant  with  costs  on  the  4th  day  of  next 
This  was  done,  no  doubt,  to  enable  the  plaintiff 
I  the  court,  and  an  application  was  accordingly 
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made,  and  the  case  was  argued  before  my  Brother  Pollock 
and  myself.  Having  regard  to  the  authorities  referred  to, 
we  cannot  think  the  learned  judge  was  correct  in  saying  that 
the  statement  should  be  read  as  a  statement  that  the  plain- 
tiff had  been  convicted,  and  was  literally  true.  The  reasons 
have  been  already  given.  It  appears  to  us  that  judgment 
ought  to  be  given  for  the  plaintiff  on  the  demurrers,  and 
that  there  should  be  a  new  trial,  for  the  purpose  chiefly  of 
assessing  the  damages  which  the  plaintiff  might  take  as  he 
was  advised  on  the  two  libels,  or  on  that  of  the  1st  of  May. 

Judgment  for  plaintiff. 

Solicitors  for  plaintiff :  Coode^  Kingdon  &  Cotton^  for 
John  Daw  &  Son,  Exeter. 

Solicitors  for  defendants:  Surr^  Oribble  &  Bunton,  for 
J.  W.  Wilson,  Plymouth. 


[S  Exchequer  Division,  28.] 
Dec  6,  1877. 


*Knowles  &  Sons,  Limited,  Appellants;  McAdam,    [23 

Surveyor  of  Taxes,  Respondent. 

Income  Tax — Jbffnes  and  Minerahi — Balance  of  ProJUt  or  Oaina — Deduction  for  ex- 
hnusted  Capital— &  cfr  6-  Viet.  e.  85,  ».  100;    8ch.  D,  Rules  1,  8;    «.    169—29  <fc  80 
Viet,  e,  36,  t.  8. 

A  colliery  company  bought  freehold  and  leasehold  coal  mines,  and  raised  some  of 
the  coal  and  sold  it  At  the  end  of  the  first  year's  working,  the  mines,  by  reason  of 
the  coal  gotten  during  the  year,  were  worth  £10,424  less  than  the  price  for  which 
they  were  bought.  The  company,  being  assessed  to  the  income  tax  under  Sched.  D 
in  respect  of  the  profits  of  their  business  as  colliery  proprietors  for  that  year, 
claimcKi  to  deduct  J&  10,424  for  exhausted  capital : 

Held,  first,  that  by  virtue  of  29  <b  80  Vict  c  86,  s.  8,  the  mines  were  assessable 
under  Sched.  D  of  6  <k  6  Vict  c.  85,  s.  100,  and  not  under  Sched.  A ;  secondly,  that 
in  estimating  "  the  full  amount  of  the  balance  of  the  profits  or  gains  "  of  the  business 
under  the  let  rule  of  Sched.  D,  the  deduction  ought  to  be  made,  and  that  it  was  not 
one  of  the  deductions  forbidden  by  the  8d  rule  of  Sched.  D  or  by  s.  169. 
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32] 


[3  Exchequer  Division,  82.] 
Nov.  23,  1877. 

*Weir  v.  Barnett  and  Others. 


Company — FraitduUnt  Prospecht* — Liabilify  of  Directors  for  fraudtderU  Statement  of 

Agent — Principal  and  Agent, 

A  company  ^hich  had  been  formed  to  work  a  mine  having  been  compelled  to 
cease  working  for  want  of  funds,  money  was  advanced  to  the  company  by  some  of 
tlie  directors,  and  among  them  by  Barnett  and  Baldwin.  Afterwards  at  a  general 
meeting  of  the  company  held  in  order,  infer  alia,  to  provide  for  the  existing  deficit 
and  for  working  expenses,  the  directors  were  authorized  by  the  meeting  to  issue  de- 
bentures on  such  terms  and  for  such  amount  as  they  in  their  discretion  might  think 
fit.  The  directors  accordinirly  authorized  the  secretary  to  employ  a  firm  of  brokers 
to  place  the  debentures.  The  brokers  prepared  and  issued  a  prospectus,  bearing  the 
names  of  Barnett  and  Baldwin  and  of  Bell  and  others  as  directors,  and  containing 
statements  as  to  the  condition  and  prospects  of  the  company,  on  the  faith  of  which 
the  })laintiff  and  others  subscribed  and  paid  for  debentures. .  The  money  thus  raised 
was  paid  to  the  company's  bankers,  and  part  of  it  was  applied  by  the  directors  on 
behalf  of  the  company  to  repay  the  advances  made  by  Barnett  and  Baldwin.  The 
debentures  having  become  worthless  the  ])laintifl  brought  an  action  for  damages 
against  Barnett,  Baldwin,  and  Bell,  in  respect  of  the  statements  in  the  prospectus, 
some  of  which  were  alleged  to  be  fraudulent. 

The  jury  found  as  to  lul  three  defendants  that  the  prospectus  contained  statements 
of  fact  which  were  false  to  the  knowledge  of  the  brokers,  and  by  which  the  plaintiff 
was  induced  to  part  with  his  money ;  that  none  of  the  fftlj*e  statements  were  made  by 
Barnett  or  Baldwin  or  Bell  personally,  or  by  the  authority  of  either,  but  that  the 
statements  were  within  the  authority  of  the  brokers  as  agents.  As  to  Barnett  (who 
had  been  absent  from  England  while  the  debentures  were  being  issued)  the  jury 
found  that  he  had  left  autliorit}-  to  the  directors  to  cause  a  prospectus  to  be  issued 
to  raise  money  on  debentures,  but  not  to  make  any  false  statements ;  that  it  was 
within  the  scope  of  their  authority  to  issue  a  prospectus,  but  such  only  as  the  draft 
which  Barnett  had  prepared  before  he  left  England,  and  which  contained  no  false 
statements;  that  Barnett  received  benefit  from  the  fraud  of  the  brokers,  viz.,  the 
repayment  of  the  money  advanced  by  him  to  the  company,  but  without  knowledge 
of  the  fraud.  As  to  Btddwin  the  jury  found  that  he  received  benefit  from  the  fraud; 
which  the  court  took  to  mean  that,  though  he  was  not  aware  of  tlie  false  statements 
contained  in  the  prospectus  before  it  was  issued,  he  became  aware  of  them  before  he 
was  repaid  the  money  which  he  had  advanced  to  the  company.  As  to  Bell  the  jury 
found  that  he  received  no  benefit.     Upon  these  findings : 

Jleld,  that  the  brokers  were  really  the  agents  not  of  the  directors  but  of  the  com- 
pany, the  directors  being  intervening  agents,  and  that  the  finding  of  the  jury  upon 
this  point  was  contrary  to  the  evidence ;  that  the  repayment  of  the  moneys  to  Bar- 
nett and  Baldwin,  though  in  some  sense  consequent  upon,  had  no  necessary  connec- 
tion with  the  fraudulent  statements  in  the  prospectus;  that  Barnett  and  Baldwin 
were  not  the  principals  of  the  brokers,  so  as  to  bring  the  former  within  the  rule  that 
a  principal  is  answerable  where  he  has  received  ft  benefit  from  the  fraud  of  an  agent 
acting  within  the  scope  of  his  authority;  and  that  judgment  must,  therefore,  be  en- 
tered as  well  for  Barnett  and  Baldwin  as  for  Bell. 

This  was  an  action  against  six  directors  of  a  company  in- 
corporated in  1872  under  the  Companies  Acts,  1862  and 
33]  1867,  for  ^damages  sustained  by  the  plaintiff  who 
had  subscribed  and  paid  for  debentures  of  the  company, 
upon  the  faith  of  certain  statements  in  a  x>rospectus  issued 
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by  the  authority  of  the  defendants,  some  of  the  state- 
ments being  alleged  to  be  false  and  fraudulent  to  the 
knowledge  of  the  defendants.  The  debentures  had  since 
beronie  worthless. 

The  facts  proved  at  the  trial  at  Westminster  before  Hud- 
dleston,  B.,  the  findings  of  the  jury,  and  the  questions  aris- 
ing thereon,  are  stated  in  the  judgment. 

April  27,  28,  30;  May  3,  4,  7.  Sir  H,  8.  Oiffard,  S.G., 
A.  Charles,  Q.C.,  and  W,  Barber^  for  the  plaintiff,  moved 
to  enter  judgment  against  the  defendants  Barnett  and  Bell, 
and  opposed  motions  to  enter  judgment  for  the  defendant 
Baldwin,  and  for  a  new  trial  as  to  the  defendant  Dymes. 

The  principle  which  governs  this  case  was  laid  down  by 
Parke,  B.,  in  Cornfoot  v.  Fowlcei^):  ''It  must  be  conceded 
that  if  one  employ  an  agent  to  make  a  contract,  and  that 
agent,  though  the  principal  be  perfectly  guiltless,  knowingly 
commit  a  fmud  in  making  it,  not  only  is  the  contract  void, 
but  the  principal  is  liable  to  an  action.  Lord  Holt  held  that 
in  an  action  of  deceit  for  selling  one  sort  of  silk  for  another, 
upon  evidence  that  there  was  no  actual  deceit  in  the  de- 
fendant, but  that  it  was  in  his  factor  beyond  sea,  the  mer- 
chant was  liable":  Hern  v.  Nichols  (*).  This  principle  was 
upheld  in  Udell  v.  Atherton  (')  by  Pollock,  C.B.,  and 
Wilde,  B.  To  make  the  principal  liable  the  fraud  must  be 
committed  by  the  agent  acting  within  the  scope  of  his  au- 
thority, Coleman  v.  Miches  {^)\  and  in  the  present  case 
Stewart  &  Lambe  were  acting  within  the  scope  of  their  au- 
thority. The  finding  of  the  jury,  that  they  were  the  agents 
of  the  defendants,  is  amply  justified  by  the  evidence.  In 
Barwick  v.  English  Joint  Stock  Bank  (*)  the  judgment  of 
the  Exchequer  Chamber,  delivered  by  Willes,  J.,  pointed 
out  that  the  difference  of  opinion  in  Udell  v.  Atherton  {*) 
arose  ''not  so  much  upon  the  question  whether  the  princi- 
pal is  answerable  for  the  act  of  an  agent  in  the  course  of  his 
business — *a  question  which  was  settled  as  early  as  [34 
Lord  Holt's  time — but  in  applying  that  principle  to  the 
peculiar  facts  of  the  case  .  .  .  The  general  rule  is  that  the 
master  is  answerable  for  every  such  wrong  of  the  servant  or 
agent  as  is  committed  in  the  course  of  the  service  and  for 
the  master's  benefit,  though  no  express  command  or  privity 
of  the  master  be  proved."  That  case  decided  that  a  bank- 
ing company  is  liable  for  the  fraudulent  representation  of 
its  manager  made  in  the  course  of  conducting  the  business 

(')  6   M.   A   W.,  at  p.   873;    9  L.  J.        (»)  1  H.  &  N.,  172;  SOL.  J.  (Ex.),  337. 
(N.S.).  Ex,  at  p.  .S02,  (*)  16  C.  B.,  104  ;  24  L.  J.  (C.P.),  126. 

(*)  1  Salt,  289.  (*)  Law  Rep.,  2  Ex.,  at  p.  2C5. 
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of  the  company.  That  decision  was  followed  in  Swift  v. 
Winterbofhami^),  and  was  not  in  any  way  impugned  by 
Swift  V.  Jewshury  ('),  see  per  Lord  Coleridge.  The  effect 
of  these  cases  and  of  the  decision  in  Western  Bank  of  Scot- 
land V.  Addie  (')  was  explained  in  Mackay  v.  Commercial 
Bank  of  New  Brunswick  (^\  where  the  court  distinctly  ap- 
proved the  general  rule  laid  down  in  Barwick  v.  English 
Joint  Stock  Banki^).  It  is  not  necessary  to  show  that  the 
defendants  knew  the  false  statements  to  be  false.  They  era- 
ployed  others  to  make  statements  in  their  names  without 
taking  the  trouble  to  ascertain  what  statements  were  made, 
and  that  is  enough  to  make  them  liable,  per  Lord  Cairns  in 
Heece  Hiver  Silver  Mining  Co.  v.  Smith  {') :  "I  think  it  may 
be  quite  possible,  as  has  been  alleged,  that  the  directors 
were  ignorant  of  the  untruth  of  the  statements  made  in  their 
prospectils.  But  I  apprehend  it  to  be  the  rule  of  law  that 
if  persons  take  upon  tnemselves  to  make  assertions  as  to 
which  they  are  ignorant  whether  they  are  true  pr  untrue, 
they  must  in  a  civil  point  of  view  be  held  as  responsible  as 
if  they  had  asserted  that  which  they  knew  to  be  untrue." 
Nor  is  it  necessary  to  show  that  they  received  benefit.  Bay- 
ley  V.  Manchester,  Sheffield  and  Lincolnshire  My.  Co.  ('), 
though  in  the  present  case  those  of  the  directors  who  had 
advanced  money  did  receive  benefit  by  the  repayment  of 
their  advances ;  and  it  was  for  that  purpose  among  others 
that  the  false  statements  were  made.  Judged  by  the  rule 
laid  down  by  Lord  Chelmsford  in  Directors,  <fe<?.,  of  Central 
Railway  Company  of  Venezuela  v.  Kisch  (")  the  defendants 
are  liable.  It  is  no  answer  to  say  that  Stewart  &  Lambe 
35]  *were  agents  of  the  company,  for  they  were  also 
agents  of  the  defendants.  The  court  cannot  enter  judg- 
ment for  the  defendants  without  laying  down  the  novel 
and  startling  doctrine  that,  if  directors  authorize  brokers 
or  accountants  to  issue  a  prospectus  bearing  the  names  of 
the  directors,  and  the  brokers  publish  a  false  and  fraud- 
ulent prospectus,  the  directors  may  save  themselves  from 
all  liability  by  taking  care  not  to  know  what  is  in  the 
prospectus. 

Morgan  Howard,  Q.C.,  and  Homer ^  for  the  defendant 
Barnett,  were  not  heard. 

Q)  Law  Rep.,  8  Q.  B.,  244 ;  5  Eng.  R.,        (<)  Law  Rep.,  5  P.  C,  at  p.  412 ;  9 
202.  Enjff.  R.,  202. 

(«)  Law  Rep.,  9  Q.  B.,  at  p,  812;  8        (*)  Law  Rep.,  2  Ex.,  259. 
Eng.  R.,  884.  (•)  Law  Rep.,  4  H.  L.,  at  p.  79. 

(»)  Law  Rep.,  1  H.  L.,  Sc,  146.  (')  Law  Rep.,  7  C.  P.,  416 ;  8  Eng.  R., 

808,  affirmed  4  id.,  384. 
(*)  Law  Rep.,  2  H.  L.,  at  p.  118. 
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Day^  Q.C.,  and  Petheram^  for  the  defendant  Baldwin, 
moved  to  enter  judgment  for  him,  and  cited  Henderson 
V.  Lacon{')  and  Land  Credit  Company  of  Ireland  v.  Fei'- 
moyi^), 

A.  L.  Smithy  for  the  defendant  Dymes,  contended  that 
the  verdict  was  against  the  weight  of  the  evidence. 

Digby  Seymour^  Q.C.,  and  Lumley  Smithy  for  the  de- 
fendant Bell,  moved  to  enter  judgment  for  him. 

[The  arguments  urged  for  the  defendants  sufficiently  ap- 
pear in  the  judgment.] 

Sir  H.  S.  Qiffard^  S.G.,  in  reply:  The  defendants  were 
more  than  mere  transmitters  of  authority  to  make  state- 
ments ;  they  had  a  personal  interest  in  the  thing  to  be  done, 
and  are  as  much  liable  as  if  they  had  made  the  false  state- 
ments themselves:  Sands  v.  Child{^\  Bennett-^.  Bayes{*)j 
and  CtUlen  v.  Thomsoni^). 

Cur.  adv.  vuU. 

Nov.  23.     The  judgment  of  the  Court  (Kelly,  C.B.,  Pol-' 
lock  and  Huddleston,  BB.)  was  read  by 

Kelly,  C.B.:  The  plaintiflE  in  this  action  claims  tore- 
cover  from  six  defendants  damages  which  he  alleges  he 
sustained  by  reason  of  certain  false  statements,  contained  in 
the  prospectus  of  a  company  called  ''The  Knightor,  Trever- 
byn  and  Kesugga  Haematite  Iron  Ore  Mining  Company,  Lim- 
ited," of  which  the  defendants  were  directors.  At  the  trial 
which  took  place  before  Huddleston,  B.,  on  the  27th  of  April, 
1876,  and  eleven  following  days,  a  *verdict  and  judg-  [36 
men  t  passed  against  the  defendant  Furnival  and  for  the  de- 
fendant Siddens,  and  there  having  been  no  motion  as  to 
these  two  defendants,  no  further  question  arises. 

As  to  the  defendant  Barnett  the  jury  found  a  verdict  in 
his  favor,  leave  being  reserved  to  move  to  enter  a  verdict  for 
the  plaintiff. 

A  verdict  passed  against  the  defendant  Baldwin  with 
leave  to  move,  and  against  Dymes  with  no  leave. 

As  to  Bell  the  verdict  was  in  his  favor,  with  leave  to  the 
plain tiflf  to  move. 

Morions  were  made  in  accordance  with  the  leave  so  re- 
served ;  also  upon  the  ground  that  the  verdict  was  against  the 
weight  of  the  evidence.  The  evidence  at  the  trial  was  very 
lengthy,  and  a  great  many  points  were  made  before  us  upc5n 
the  argument  oi  the  rules,  but  the  following  are  the  only 

(»)  Law  Rep.,  5  Eq.,  249,  at  p.  261.  (»)  3  Lev..  861. 

(*)  Law  Kep.,  5  Ch.,  763.  {*)  6  H.  <k  N.,  891 ;  29  L.  J.  (Ex.),  224. 

(»)  1  Macq.  H.  L.,  424. 
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facts  which,  it  appears  to  us,  are  necessary  to  tlie  proper 
understanding  of  the  points  of  law  which  really  arise. 

The  company,  of  which  the  defendants  were  directors, 
having  been  formed  for  the  working  of  an  iron  mine  in  Corn- 
wall, were  compelled  in  January,  1873,  to  cease  working  for 
want  of  funds.  Between  that  time  and  August,  1873,  money 
was  found  and  advanced  to  the  companj^  by  the  defendants 
Barnett,  Baldwin,  Furnival  and  Dymes,  and  a  small  quan- 
tity of  ore  was  raised.  On  the  1st  of  August,  1873,  at  an 
extraordinary  general  meeting  of  the  company,  held  in 
order,  inter  alia^  to  provide  for  the  existing  deficit,  and  for 
working  expenses,  the  directors  were  authorized  by  the 
meeting  to  issue  debentures  on -such  terms  and  for  such 
amount  as, they  in  their  discretion  might  think  fit.  In  ac- 
cordance with  this  resolution  several  meetings  of  the  direc- 
tors, at  which  the  defendants  or  some  of  them  were  present, 
were  held,  and  on  the  29th  of  September,  1873,  at  the  annual 
general  meeting,  the  directors  were  again  authorized  by  the 
meeting  to  issue  debentures.  Subsequently  to  this  the  di- 
rectors met  occasionally,  and  endeavored  and  continued 
their  endeavors  to  issue  debentures,  and  at  one  of  these 
meetings,  held  on  the  8th  of  October,  an  agreement  was 
entered  into  between  the  defendants  Baldwin,  Furnival, 
Dymes,  and  the  company,  that  Baldwin  and  Furnival  should 
make  further  advances  for  taking  up  certain  bills,  and  that 
JJ7]  *the  repayment  of  these  sums  and  of  the  previous 
amounts  advanced  by  the  defendants  should  be  made  out 
of  the  proceeds  of  any  debentures  that  might  be  issued. 

This  agreement  was  signed  also  by  an  agent  of  the  defend- 
ant Barnett,  he  being  absent  from  England.  After  this  date 
debentures  to  a  small  amount  were  issued  through  Messrs. 
Marchant,  brokers,  who  were  employed  by  the  company 
for  that  purpose,  and  on  the  6th  of  November,  at  a  meeting 
at  which  the  defendants  Baldwin,  Bell,  Dymes,  and  Furni- 
val were  present,  the  authority  to  Messrs.  Marchant  was 
rescinded,  and  it  was  resolved  that  the  secretary  be  author- 
ized "to  employ  brokers  to  place  debentures  to  produce 
£10,000  at  a  discount  of  6  per  cent,  and  a  commission  not 
exceeding  12  per  cent."  IJnder  this  authority  the  secretary, 
on  behalf  of  the  company,  employed  Messrs.  Stewart  & 
Lambe,  who  were  brokers  and  public  accountants,  to  place 
the  debentures,  and  they,  without  any  express  authority, 
issued  the  prospectus  complained  of,  which  was  prepared 
by  their  clerk,  and  contained  the  names  of  the  defendants 
as  directors.  It  set  forth  statements  as  to  the  condition 
and  prospects  of  the  company,  some  of  which  were  found 
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by  the  jury  to  be  false.  On  the  faith  of  tlie  statements 
contained  in  this  prospectus  the  plaintiff  and  otiiers  took 
debentures  and  paid  for  them.  The  money  so  obtained  was 
paid  into  the  bankers  of  the  company,  aivd  a  portion  of 
it  was  applied  by  the  directors,  on  behalf  of  tlie  company, 
to  the  repayment  of  the  advances  made  by  the  defendants, 
Barnett,  Baldwin,  Furnival,  and  Dymes,  in  accordance  with 
the  agreement  of  the  8th  of  October.  The  company  contin- 
ued to  exist  till  January,  1875,  when  it  was  wound  up. 

The  defendant  Barnett  left  England  for  South  America 
upon  the  Ifith  of  August,  1873,  and  did  not  return  until  the 
spring  of  1874.  Before  leaving  he  made  a  sketch  for  a  pro- 
Pl)ectus,  which  he  delivered  to  the  secretary.  This  contained 
no  statements  but  what  were  true.  The  repayments  of  the 
money  advanced  by  him  were  made  to  his  agent  daring  his 
absence  and  without  his  knowledge. 

The  different  circumstances  of  the  case,  as  applicable  to 
each  of  the  defendants,  were  pointed  out  to  tlie  jury  by  the 
learned  judge,  and  in  the  result  they  found  as  follows: 

As  to  the  defendant  Barnett,  that  none  of  the  statements 
contained  *in  the  prospectus  wliich  were  alleged  to  be  [38 
false,  were  made  by  him  personally  or  by  his  authority,  but 
that  the  prospectus  contained  three  statements  of  fact  which 
were  false  to  the  knowledge  of  Stewart  &  Lambe  ;  that  the 
plaintiff  was  induced  to  part  with  his  money  by  means  of 
these  statements  ;  that  the  statements  were  within  the  scope 
of  the  authority  of  Stewart  &  Lambe  as  agents ;  that  Bar- 
nett, when  he  left  England,  left  authority  to  the  directors  to 
cause  a  prospectus  to  be  issued  in  order  to  raise  money  on 
debentures,  but  not  to  make  any  false  statements;  that  it 
was  within  the  scope  of  their  authority  to  issue  a  prospectus, 
but  such  only  as  the  draft  which  Barnett  had  prepared,  and 
which  contained  no  false  statements.  They  also  found  that 
Barnett  received  benefit  from  the  fraud  of  Stewart  &  Lambe, 
but  without  knowledge  of  the  fraud.  The  benefit  referred 
to  was  in  fact  the  repayment  to  him,  out  of  the  funds  raised 
by  the  debentures,  of  the  advances  made  by  him  to  the  com- 
pany. Baron  Huddleston  reports  that  he  sees  no  ground 
to  be  dissatisfied  with  the  findings  of  the  jury,  and  we  agree 
with  him.-  The  question  whicYi  next,  however,  arises  is, 
taking  the  findings  of  the  jury  as  conclusive  in  fact,  what 
judgment  ought  to  be  entered;  and  in  considering  this  it 
will  be  convenient  to  take  the  case  of  Barnett  first,  reserv- 
ing the  findings  as  to  the  other  defendants  and  the  observa- 
tions which  arise  upon  them  to  be  dealt  with  separately. 

It  is  clear  that  Barnett  personally  was  guilty  of  no  fraud  ; 
31  ExG.  Rep.  18 
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but  it  wa8  contended  for  the  plaintiff  that  he  was  liable  for 
the  wrongful  acts  of  Stewart  ot  Lambe,  who  for  the  purpose 
of  issuing  the  prospectus  must  be  considered  as  his  agents, 
and  in  support  of  this  proposition  we  were  referred  to  the 
judgment  of  tlie  Exchequer  Chamber  in  Barwick  v.  English 
Joint  Stock  Bank{\  where  the  court,  after  citing  many 
cases  in  which  masters  have  been  held  liable  for  the  tortious 
acts  of  their  servants,  say,  "In  all  these  cases  it  may  be 
said,  as  it  was  said  here,  that  the  master  has  not  authorized 
the  act.  It  is  true  he  has  not  authorized  the  particular  act, 
but  he  has  put  the  agent  in  his  place  to  do  that  class  of 
acts,  and  he  must  be  answerable  for  the  manner  in  which 
the  agent  has  conducted  himself  in  doing  the  business  which 
it  was  the  act  of  his  master  to  place  him  in." 
39]  *This  is  an  authority  binding  upon  us;  and  were  it 
not  so,  we  should  entirely  agree  with  it ;  nor  do  we  consider 
it,  for  the  purposes  of  this  case,  in  any  way  affected  by  what 
was  said  in  the  House  of  Lords  in  the  case  of  Western  Bank 
of  Scotland  v.  Addie  (") ;  but  it  remains  to  be  seen  whether 
it  applies  to  the  circumstances  of  the  present  case,  and  for 
tliis  purpose.it  becomes  necessary  to  look  closely  into  the 
principle  to  which  effect  was  given  by  it.  Wherever  there  is 
fraud,  those  who  personally  are  guilty  of  it  are  responsible, 
whatever  may  be  their  number,  or  the  relation  which  they 
may  bear  to  each  other  or  to  any  by  whom  they  may  be 
employed,  and  no  doctrine  is"  more  clear  than  that  by  which 
it  is  established  that  one  who  is  guilty  of  fraud  cannot  shelter 
himself  under  the  authority  of  his  principal.  Beyond  this, 
moreover,  it  has  long  been  settled  law  that  where  an  agent 
is  guilty  of  a  fraud  in  the  conduct  of  his  master^s  business, 
the  master,  the  employer  whose  agent  he  is,  is  answerable 
for  it.  This  rule  was  the  ground  of  Lord  Holt's  decision  in 
Hein  V.  Nichols  ('),  and  it  has  been  acted  upon  from  that 
time  in  numerous  cases,  many  of  which  were  discussed  and 
considered  in  Udell  y.  Atherton(^\  but  in  all,  without  ex- 
ception, they  have  been  cases  in  which  the  person  commit- 
ting the  fraud  has  been  the  agent  carrying  on  the  recognized 
business  of  the  principal  and  for  his  benefit,  so  that  the  con- 
tract in  respect  of  which  the  fraud  was  committed  was  the 
contract  of  the  principal.  In  Barwick  v.  English  Joint 
Stock  Bank  {^)  the  fraudulent  act  on  which  the  plaintiff's 
riglit  was  founded,  viz.,  the  giving  of  a  false  guarantee,  was 
that  of  the  defendants'  manager,  and  was  done  by  him  in 

.  Q)  Law  Rep.,  2  Ex.,  at  p.  266.  (»)  1  Salk.,  289.  • 

(«)  Law  Rep.,  1  H.  L.,  Sc,  145.  (*)  7  H.  A  N.,  172;  30  L.  J.  (Ex.),  S&7. 

(*)  Law  Rep^  2  Ex.,  269. 
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the  usual  course  of  his  duty  to  his  principals,  the  defend- 
ants, and  with  respect  to  a  matter  that  was  clearly  the  busi- 
ness of  and  tmnsacted  for  the  benefit  of  tlie  defendants. 

In  tlie  present  case  a  different  state  of  facts  occurs;  and 
the  question  arises,  can  it  be  truly  affirmed  that  the  indi- 
viduals, who  happen  to  be  directors,  concurring  in  the  reso- 
lution appointing  the  brokers,  were  each  and  ever}'^  of  them 
principals  in  such  a  sense  as  to  make  them,  though  innocent, 
liable  for  the  fraudulent  acts  of  the  brokers.  If  they  were 
not,  the  rule  would  apply  *which  is  stated  by  Lord  [40 
Kenyon  in  Stone  v.  Cartwrighti^)  in  an  action  for  negligently 
worfcing  a  mine  adjoining  tl)e  plaintiffs  land.  He  says: 
'*The  action  must  either  be  brought  against  the  hand  com- 
mitting the  injury,  or  against  the  owner  for  whom  the  act 
was  done."  The  matter  is  one  of  the  greatest  importance, 
and  there  are  considerations  of  policy  which  may  be  urged 
on  both  sides ;  but  when  entering  upon  it  we  would  say  that 
we  think  it  essential  to  act  upon  some  clear  principle  of  law, 
and  tliat  we  agree  with  what  was  said  by  Bramwell,  B., 
when  delivering  his  judgment  in  the  Exchequer  Chamber  in 
Swift  V.  Jewsburyi^)^  where  he  says:  "No  doubt  there  are 
cases  in  which  a  man  may  be  charged  with  having  commit- 
ted a  fraud  when  he  has  not  committed  it  himself,  but  I 
think  that  that  ouglit  to  be  held  in  as  few  cases  as  possible." 

Wlio,  then,  were  the  principals  of  the  brokers  when  they 
issued  the  prospectus,  and  for  whose  benefit  was  it  issued? 
The  answer  is,  that  the  company,  and  the  company  alone, 
were  the  principals.  The  company  were  the  borrowers  of 
the  juioney  for  which  the  debentures  were  issued,  and  the 
company  and  the  company  alone  received  the  money  which 
was  in  fact  paid  in  to  their  bankers.  The  directors  were 
merely  the  officers  and  agents  of  the  company,  as  was  also 
the  secretary,  in  carrying  into  effect  the  resolution  of  the 
company  and  of  the  whole  body  of  the  shareholders  that  the 
debentures  should  be  issued.  No  doubt  the  instructions  to 
the  brokers  to  obtain  money  on  debentures  must  be  taken  to 
imply  an  authority  to  do  all  acts  necessary  or  usually  done 
for  this  purpose,  and  inter  alia,  the  preparing,  printing,  and 
issuing  of  a  prospectus;  but  in  tlie  doing  of,  or  causing  to 
be  done,  these  acts,  the  directors  were  in  no  sense  princi- 
pals. The  work  was  not  their  work,  nor  was  it  done  for 
their  benefit.  It  was  the  work  of  and  done  for  the  benefit 
of  the  company  and  its  shareholders,  who,  as  before  ob- 
served, by  resolution  in  general  meeting  had  authorized  and 
directed  that  debentures  should  be  issued.     There  is  no  tsug- 

(»)  6  T.  R.,  at  p.  412.         (')  Law  Rep.,  9  Q.  B.,  at  p.  315 ;  8  Eng.  R.,  354. 
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gHstioii  that  the  defendants  were  guilty  of  even  negligence 
in  tlie  course  which  they  adopted,  so  as  to  give  applica- 
tion to  the  maxim,  ^*' Crassa  negligentia  dolo  CBquipara- 
iiir;^^  but  even  were  there  any  negligence  upon  their  part, 
41]  it  would  appear  to  us  more  sound  in  *principle  to  hold 
that  the  individal  directors,  in  the  absence  of  personal  fraud, 
were  not  liable,  but  that  tlie  company  was  liable;  and  that 
for  any  default  on  the  part  of  the  directors,  the  company 
would,  as  pointed  out  by  Lord  Westbury  in  the  Mersej/ 
Docks  Co.  v.  Gibbsi^)  have  a  remedy  over  against  the  de- 
faulting directors. 

In  arriving  at  this  conclusion  we  have  not  overlooked  the 
fact  that  cases  may  occur  in  which  the  conduct  of  directors 
of  a  company  may  be  such  that,  although  they  may  appa- 
rently act  as  directors,  what  they  direct  to  be  done  must  be 
taken  to  be  so  in  furtherance  of  their  own  interests  alone,  and 
so  distinct  from  the  business  of  the  company  as  to  make 
them  in  truth  principals  in  respect  of  these  particular  acts, 
and  as  such  liable  for  the  acts  of  tliose  whom  they  employ. 
In  such  cases,  no  doubt,  directors  might  be  unable  to  shelter 
themselves  by  asserting  that  they  were  mere  agents  for  the 
company,  and  therefore  not  responsible;  but  this  would  be 
BO,  because  such  an  assertion  would  be  untrue  in  fact,  their 
conduct  having  been  illusory,  and  whilst  they  professed  to 
act  as  agents  they  were,  in  truth,  principals.  This  cannot 
be  said  in  the  present  case.  No  act  of  the  defendants  can 
be  pointed  to  ajs  inconsistent  with  their  duty  to  the  company 
or  as  ultra  vires. 

The  appointment  of  Messrs.  Stewart  &  Lambe  was  one  of 
a  class  of  acts  essential  to  the  welfare  of  the  company,  and 
to  carry  out  the  immediate  objects  which  the  shareholders 
had  in  view.  The  advancing  of  the  money  by  the  directors, 
and  the  repayment  of  it  out  of  the  money  obtained  by  the 
debentures,  in  the  absence  of  any  knowledge  upon  their  parts 
of  the  false  statements  contained  in  the  prospectus,  does  not 
in  our  judgment  affect  the  question.  Thus  far,  therefore, 
it  appears  to  us  the  defendants  are  not  liable  This  leads 
us  to  another  part  of  the  case,  which  was  much  pressed  upon 
us  by  the  counsel  for  the  plaintiff,  and  whicli  involves  an. 
argument  somewhat  similar  in  character  to  that  which  we 
have  already  dealt  with. 

It  was  said  that  the  finding  of  the  jury,  that  Barnett  re- 
ceived benefit  from  the  fraud  of  Stewart  &  Lambe,  makes 
him  personally  liable.  We  cannot  accede  to  this  propo- 
42 J    sition.     In  Barnett' s  case  *it  would  probably  be  suffi- 

0)  Law  Rep.,  1  H.  L.,  at  p.  127. 
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cinnt  fo  say  that  his  liability  was  negatived  by  the  finding 
of  the  jury  that  he  received  the  benefit  without  knowledge 
of  the  fraud  ;  but  we  think  the  answer  rests  upon  a  broader 
basis.  In  the  absence  of  personal  fraud,  the  fact  that  tlie 
directors  received  an  ultimate  benefit,  by  tlie  repayment  to 
tliem  of  their  advances  out  of  the  proceeds  of  the  deben- 
tures, does  not,  in  our  judgment,  affect  tlieir  position,  any 
more  than  the  payment  to  any  otiier  creditors  of  debts  con- 
tracted by  the  company  and  bona  fide  due  to  such  creditors. 
A  man  may,  indeed,  adopt  a  fraudulent  act  done  for  his 
benetit,  and  so  become  liable  for  it  as  if  he  had  authorized 
it  beforehand  ;  but  the  arrangement  by  which  the  directors 
were  to  be  repaid  out  of  the  moneys  obtained  by  the  issue 
of  the  debentures,  and  tlie  actual  repayment,  though  in 
some  sense  consequent  upon,  have  no  necessary  connection 
with,  the  fraudulent  statements  contained  in  the  prospectus. 
The  directors  were  perfectly  justified  in  stipulatuig  how  they 
should  be  repaid,  and  the  mofiey  which  they  received  c?in- 
not  tor  this  purpose  be  identified  with  the  fraud. 

The  only  authority  cited  on  behalf  of  the  plaintiff  which 
has  any  bearing  on  this  part  of  the  case  is  the  decision  of 
the  Privy  Council  in  Mackay  v.  Commercial  Bank  of  Neto 
Brunswick  (').     The  facts  were,   that  an  officer  of  the  de- 
fendants, a  banking  corporation,  whose  duty  it  was  to  ob- 
tain the  acceptance  of  bills  of  exchange,  fraudulently  and 
without  the  knowledge  of  the  directors  made  a  representa- 
tion to  the  plaintiff,  omitting  a  material  fact,  whereby  the 
plaintiff  was  induced  to  accept  a  bill  of  exchange  in  which 
the  bank  was  interested.     The  Judicial  Committee  held  the 
bank  liable  for  the  fraud  of  their  officer,  saying  (at  p.  410) : 
"Their  Lordships  regard  it  as  settled  law  that  a  principal 
is  answerable  where  he  has  received  a  benefit  from  the  fraud 
of  his  a|cent  acting  within  the  scope  of  his  authority."     In 
supporFof  this  proposition  their  Lordships  cited  Lord  Holt's 
decision  in  Hern  v.  Nichols  ('),  and  a  series  of  cases  ending 
with  Udell  v.  Atherton  (*)  and  Barwick  v.  English  Joint 
Stock  Bank{*\  in  all  of  which  the  fraud  was  committed  by 
an  agent  in  the  course  of  his  duty  *towards  and  for    [43 
the  benefit  of  a  principal  in  the  usual  course  of  business. 
The  iudgraent,  therefore,  in  this  case  does  not  extend  the 
well-known  rule  of  law,  to  which  we  have  already  alluded. 
It  deals  with  the  receipt  of  a  benefit  by  the  principal,  as  one 
of  the  pieces  of  evidence  to  show  that  the  agent  was  acting 

(»)  Law  Rep.,  5  P.  C,  894  ;  9  Eng.  R.,        («)  1  Salk.,  289. 
202.  (')  7  H.  «fe  N.,  172  ;  80  L.  J.  (Ex.),  337. 

{*)  Law  Rep.,  2  Ex.  259. 
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for  him,  and  that  therefore  he  is  bound  by  his  acts  as  prin- 
cipal, but  it  in  no  way  tends  to  show  that  a  person  who  is 
not  a  principal,  but  an  intervening  agent,  such  as  a  director, 
is  to  be  treated  as  a  principal,  when  he  is  acting  for  the  in- 
terests of  his  company,  or  that  he  is  liable  for  the  fraud- 
ulent acts  of  those  he  employs,  because  he  may  directly  or 
indirectly  receive  an  ultimate  pecuniary  benefit  which  is  not 
the  immediate  and  direct  result  of  the  fraud.  As  to  the  de- 
fendant Barnett,  therefore,  vire  think  he  is  entitled  to  have 
a  verdict  and  judgment  entered  in  his  favor.  Hitherto  we 
have  dealt  with  the  findings  of  the  jury  with  respect  to  the 
defendant  Barnett. 

As  to  Baldwin,  the  jury  found  that  the  prospectus  con- 
tained false  statements  by  which  the  plaintiflf  was  led  to 
part  with  his  money,  and  that  these  were  made  by  Stewart 
&  Lambe  within  the  scope  of  their  authority;  that  they  were 
not  made  personally  or  by  the  authority  of  Baldwin,  but  that 
he  received  benefit.  Upon  these  findings  the  learned  judge 
directed  the  verdict  to  be  entered  for  the  plaintiflf,  giving 
leave  to  Baldwin  to  move. 

The  findings  are  practically  the  same  as  those  against 
Barnett,  except  that  the  jury  do  not  say  that  Baldwin  re- 
ceived benefit  without  any  knowledge  of  the  fraud.  We 
take  this  to  mean  that,  although  Baldwin  was  not  aware 
of  the  false  statements  contained  in  the  prospectus  before 
it  was  issued,  he  became  aware  of  them  before  he  was 
repaid  the  money  which  he  had  advanced  for  the  working 
of  the  mine.  Having  reference  to  the  manner  in  which 
we  have  already  dealt  with  this,  we  need  only  sa^  that  this 
finding  does  not  show  that  he  was  the  principal  of  the 
brokers,  and  does  not  affect  his  daim  to  be  repaid  his  ad- 
vances by  the  company.  And  we  think,  consequently,  that 
upon  the  leave  reserved,  judgment  ought  to  be  ei^ered  for 
Baldwin. 

As  to  Bell,  the  jury  found  that  there  was  no  personal 
fraud,  but  that  Stewart  and  Lambe  were  his  agents  in  respect 
of  the  statements  in  the  prospectus,  and  that  he  received  no 
44]  benefit.  This  *finding,  that  the  brokers  were  his 
agents,  we  have  already  observed,  is  contrary  to  the  evidence. 
Judgment  must,  therefore,  be  entered  for  him,  pursuant  to 
the  leave  reserved. 

As  to  Dy mes,  the  jury  found  that  he  had  personal  knowl- 
edge of  three  of  the  false  statements  contained  in  the  pro- 
spectus, and  that  they  were  made  by  him  fraudulently.  If 
this  finding  be  right,  the  verdict  against  him  should  stand. 
Upon  careful  consideration,  however,  of  the  evidence  relating 
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to  these  three  findings,  we  have  come  to  the  conclusion  that, 
upon  tlie  evidence,  the  verdict  of  the  jury  cannot  be  sup- 
ported, and  that  as  regards  the  defendant  Dymes  there  ought 
to  be  a  new  trial. 

Solicitor  for  plaintiff :  Fox. 

Solicitors  for  Barnett  and  Dymes:    Trinders  &  Curtis 
Hayward. 
Solicitors  for  Baldwin  :  Bailey^  Shaw,  Smith  <fe  Bailey. 
Solicitors  for  Bell:  G.  S.  &  H.  Brandon. 

See  ante,  p.  61.  was  induced  to  purchase  the  pretended 

After  the  defendants  and  others  had  certificates  of    stock;    held,   that  the 

held    a    preliminary   meeting   with  a  acts  of  the  defendants  in  assuming  to 

Tievr  %o  forming  &  manufacturing  cor-  be,  and  to  act  as  the  officers  of  a  duly 

poration  for  the  purpose  of  making  and  incorporated  company,  and  in  issuing 

selling  artificial  stone,  but  before  any  certificates  of  the  capital  stock  thereof, 

articles  of  association  had   been  pre-  contributed  largely  to  enable  McCon- 

pared   and   filed  as   required   by  law,  nell   to  sell  the  pretended  certificates 

three  of  them  issued  circulars  signed  to  the   plaintiff,   and    rendered  them 

by   them   as   president,   vice-president  liable  to  him   for  the  damages  there- 

and  secretary,  respectively,  stating  that  by  sustained,  irrespective  of  any  in- 

the    Rochester   Frear   Stone  Company  tent  on  their  part  to  defraud  him  in 

had  been   organized  for  the  aforesaid  particular. 

purpose,    with  the  necessary  capital.  That  it  was  not  necessary  to  show 

and  that  they  had  been  chosen  to  the  that  the  defendants  were  interested  in 

offices  above  named.     After  the  issue  the  sale  of  the  stock  by  McConnell,  or 

of    these  circulars  the  plaintiff   pur-  that  they  were  in  collusion  with  him. 

chased  from  the  defendant  McCounell  That  the  allegation  contained  in  the 

certificates   purporting,   on  their  face,  complaint  that  the  representation  was 

to  be   shares  of   the   capital   stock  of  made  to  the   plaintiff'  was  proved  by 

•'  The    Rochester    Frear    Stone    Com-  the  fact  that  it  was  contained  in  the 

pany,"  believing  that  they  represented  circular  signed  by  the  defendants,  and 

shares  of  the  stock  of  the  said   com-  generally  distributed,  as  well  as  by  the 

pany,    and   that    the    same  was    duly  statements  contained  in  the  certificates 

organized  under  the  laws  of  this  State,  of  stock  issued  by  the  so-called  com- 

In  an  action  by  the  plaintiff  to  re-  pany,  with  the  knowledge  and  consent 

cover  damages  for  the  fraudulent  state-  of  the  defendants  :   Tenn  v.  Curtis,  23 

ment  of  the  defendants,  whereby  he  Hun,  384. 


[8  Exchequer  Division,  49.] 

Nov.  28,  1877. 

[IN  THE  COURT  OF  APPEAL.] 

*Akgell  V.  Baddeley.  [49 

Slieriff — Side-bar  Bale  to  return  Writ  of  fi.  fa. — Interpleader, 


default  of  payment  he  should   sell   and  pay  the  proceeds  into  court. 
claiouiDts  |>aid  money  into  court,  and  the  interpleader   i&sue  in  his   c 


One  of  I  lie 
ca;$e  was  set 
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down  for   trial.     The  other  two  abandoned  their  claims,  but  the  sheriff  withdrew 
from  possession : 

Held,  affirming  the  decision  of  the  Exchequer  Division,  that  the  execution 
creditor,  pending  an  interpleader  issue,  had  no  right  to  the  immediate  return  of 
the  writ. 

The  plaintiff  on  the  31st  of  August,  1877,  obtained  judg- 
ment against  tlie  defendant  for  £38,  and  thereupon  issued  a 
writ  of  ^ar//ac/a^  directed  to  the  sheriff  of  Middlesex  to 
levy  an  execution  on  the  defendant's  furniture  at  her  house, 
23  Charlotte  Street.  The  sheriff  levied  upon  the  goods,  to 
which  three  j^ersons  respectively  laid  claim.  One  Ramus 
claimed  certain  of  the  goods  under  a  bill  of  sale  ;.  one  Ed- 
ward Baddeley,  a  relative  of  the  defendant,  claimed  certain 
of  the  goods  on  the  top  floor  of  the  house  as  his  own  prop- 
erty; and  one  E.  A.  Hunt  claimed  the  residue  of  the  goods 
in  the  drawing-room  floor  of  the  house  also  as  his  own  prop- 
erty. The  sheriff  thereupon  issued  an  interpleader  sum- 
mons, and  at  the  hearing  the  learned  judge  having  been 
informed  that  the  value  of  the  goods  seized  amounted  to 
£105  made  three  interpleader  orders,  and  directed  that  in 
Ramus'  case  upon  payment  of  £45  into  court,  within  seven 
days  of  the  date  of  the  order,  the  sheriff  should  withdraw 
from  possession  of  the  goods,  but  unless  the  money  was  paid 
into  court  within  that  time  that  the  sheriff  should  proceed 
to  sell  the  goods,  and  he  directed  that  an  interpleader  issue 
should  be  tried  between  the  claimant  Ramus  and  the  plain- 
tiff. Similar  orders  were  made  in  the  two  other  cases  upon 
the  claimants,  Baddeley  and  Hunt  respectively  paying  into 
court  the  sums  of  £40  and  £20.  Ramus  paid  £45  into  court, 
50J  and  an  interpleader  *issue  was  settled  and  set  down 
for  trial.  Baddeley  and  Hunt  did  not  make  the  payments 
ordered,  and  eventually  they  abandoned  their  claims;  and 
with  respect  to  the  goods  claimed  as  belonging  to  them  the 
sheriff,  instead  of  selling  as  directed  by  the  orders,  withdrew 
from  possession.  The  plaintiff  then  obtained  the  usual  side- 
bar rule  calling  upon  the  sheriff  to  return  the  writ  of  fieri 
facias.  A  judge  at  chambers,  on  a  summons  taken  out  by 
the  sheriff,  set  aside  the  rule.  The  Exchequer  Division 
affirmed  the  judge's  decision. 

The  plaintiff  appealed. 

Lyon,  for  the  plaintiff :  The  side-bar  rule  was  set  aside 
upon  the  ground  that  pending  an  interpleader  issue  the 
sheriff  cannot  be  compelled  to  return  the  writ  of  ti.  fa. 
There  is  no  authority  for  this  proposition.  But  assuming  it 
to  be  law,  it  cannot  apply  where  there  has  been  only  a  par- 
tial compliance  with  the  interpleader  orders.     It  is  true  that 
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ill  Ramus'  case  an  interpleader  issue  is  pending,  but  the 
two  other  claimants  have  failed  to  comply  with  the  orders, 
and  as  against  them  the  execution  creditor  is  entitled  to  have 
the  goods  sold,  and  the  money  paid  to  him.  The  sheriflf  has 
withdrawn  from  possession,  and  the  execution  creditor  is 
entitled  to  a  return  of  the  writ  in  order,  if  so  advised,  that 
he  may  proceed  against  the  sheriff.  He  is  not  bound  to  wait 
nntil  the  interpleader  issue  between  Ramus  and  himself  is 
tried,  for  before  that  occurs  the  sheriff  might  be  out  of  office 
and  the  remedy  against  him  barred  by  lapse  of  time,  or  the 
sheriff  might  die,  m  either  of  which  cases  the  execution  cred- 
itor would  be  unable  to  obtain  redress.  But  the  execution 
creditor  is  entitled  as  a  right  to  rule  the  sheriff  to  return  the 
writ.  This  is  distinctly  laid  down  in  Watson  on  Sheriff, 
p.  81.  *'The  party  whose  writ  it  is  may  rule  the  sheriff  to 
return  it  at  any  time."  The  sheriff,  as  a  general  rule,  is 
bound  to  return  the  writ  on  request,  and  he  can  be  compel- 
led by  a  side-bar  rule ;  no  action  will  lie  agninst  the  sheriff 
who  has  not  been  ruled :  Morland  v.  Leigh  (').  The  same 
law  is  laid  down  in  Lush's  Practice,  p.  736.  The  first  pro- 
ceeding in  order  to  fix  the  sheriff  is  to  compel  a  return  of 
the  writ,  which  is  done  both  in  vacation  and  in  term  by  a 
side-bar  rule. 

*In  Chitty's  Forms,  p.  327,  a  precedent  of  a  return  [51 
oi  fieri  fed  as  to  part,  with  an  interpleader  order  as  to  the 
residue,  is  given.  There  is  no  reason  why  a  return  some- 
what similar  could  not  be  made  by  the  sheriff  if  he  had 
obeyed  the  order  which  was  made  at  his  own  instance. 

CocJc^  for  the  sheriff  :  Until  the  interpleader  issue  is  de- 
cided the  sheriff  ought  not  to  be  called  upon  to  make  any 
return  to  the  writ,  for  if  the  execution  creditor  succeeds  in 
the  issue  he  will  have  his  debt  satisfied  out  of  the  money 
that  is  paid  into  court.  The  sheriff  is  not  bound  to  seize  any 
particular  goods,  he  may  make  the  debt  out  of  any  goods  of 
the  debtor  he  pleases.  He  has  a  right  to  say  also  certain 
goods  are  the  debtor's  goods  and  others  are  not;  provided 
that  there  are  suflBcient  goods  to  satisfy  the  execution  cred- 
itor's debt  he  has  no  cause  of  complaint — enough  money  has 
been  paid  into  court  to  satisfy  his  debt.  If  the  creditor 
should  be  unable  to  establish  his  claim  under  the  inter- 
pleader issue,  then  the  sheriff  would  be  liable  if  he  has  made 
any  default,  but  in  the  present  stage  of  the  proceedings  it  is 
premature  to  rule  the  sheriff  to  return  the  writ ;  it  might  be 
a  useless  proceeding.  Indeed  he  cannot  make  any  return 
at  present — the  sheriff  cannot  return  ^m /fee/,  he  cannot 

0)  1  stark,  888. 

31  Eng.  Rep,  19 
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return  milla  bona^  nor  can  he  make  any  valid  return  to  the 
writ — any  return  that  lie  now  makes  would  be  bad.  At  the 
proper  time  the  sheriflf  will  be  prepared  to  make  a  rt^turn. 
The  practice  is  not  to  require  the  sheriff  to  return  the  writ 
pending  an  interpleader  issue. 

Lyon^  in  reply:  If  th*^  sheriff  is  unable  to  make  a  good 
return  to  the  writ  the  difficulty  is  entirely  of  his  own  creat- 
ing. If  he  had  obeyed  the  orders,  and  on  the  two  other 
claimants  making  default  in  the  payment  of  money  into 
court,  he  had  sold  the  goods,  there  would  have  been  no  diffi- 
culty. He  first  seeks  the  protection  of  the  court  under  an 
interpleader  order,  and  then  he  disobeys  it,  he  must  there- 
fore take  the  consequences.  If  the  sheriff  has  any  valid  ex- 
cuse for  not  executing  a  writ,  he  may  state  such  matter  of 
excuse  in  his  return  as  that  the  defendant  is  privileged  : 
Watson  on  Sheriff,  p.  95.  It  is  the  slieriff's  own  fault  if  he 
cannot  make  a  good  return  to  the  writ,  and  he  ought  not  to 
be  allowed  to  take  advantage  of  his  own  wrong,  and  be  ex- 
cused from  returning  the  writ. 

52]  *Bkamwkll,  L,J.:  I  am  of  opinion  that  the  appeal 
should  be  dismissed.  If  the  execution  creditor  was  entitled, 
as  a  matter  of  right,  to  a  side-bar  rule  calling  on  the  sheriff 
to  return  the  writ,  then  I  think  the  best  course  would  have 
been  for  the  judge  to  have  enlarged  the  time  for  making  the 
return  until  after  the  interpleader  issue  had  been  tried.  It 
seems  to  me,  however,  that  the  execution  creditor  was  not 
entitled  as  a  matter  of  right  to  the  rule,  and  the  judge  at 
chambers  had  a  discretion  to  set  the  rule  aside  if  it  had  been 
improperly  issued.  The  facts  are  that  certain  goods  are 
seized  as  tlie  goods  of  the  debtor,  whereupon  three  claimants 
allege  a  title  to  different  portions  of  the  goods,  and  three 
different  interpleader  orders  are  made,  in  the  usual  form  to 
the  effect  that,  if  the  claimant  within  a  certain  time  pays 
into  court  a  certain  sum,  the  sheriff  do  withdraw  from  pos- 
session ;  but  if  default  be  made  in  the  payment  of  the  money 
that  the  sheriff  sell  the  goods,  and  that  an  interpleader  issue 
be  tried  between  the  claimant  and  the  execution  creditor  as 
to  the  title  to  the  goods.  Now,  I  think  the  sheriff  misinter- 
preted the  order ;  he  seemed  to  consider  that  if  enough  was 
paid  into  court  under  one  order  to  satisfy  the  plaintiff's  debt, 
he  was  at  liberty  to  withdraw  from  possession  as  to  the 
goods  claimed  by  the  other  persons.  He,  however,  has 
withdrawn  from  possession  in  all  the  cases.  Now,  if  the 
claimant  who  has  paid  money  into  court  is  entitled  to  suc- 
ceed in  his  interpleader  issue,  the  execution  creditor  has  a 
right  to  demand  from  the  sheriff  the  proceeds  of  the  goods 
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which  he  had  been  ordered  to  sell :  and  if  default  was  made 
by  the  other  claimants  in  the  payment  of  the  money  into 
court,  and  if  the  sheriff  can  give  no  satisfactory  answer  to 
the  plaintiff,  he  might  then  be  required  to  return  the  writ, 
and  if  he  returned  nvlla  bona  he  would  be  liable  for  not 
having  kept  the  goods,  or  if  he  returned  fieri  feci  then  he 
would  be  bound  to  pay  the  money  to  the  plaintiff.  There- 
fore, in  the  event  of  Kamns  succeeding,  the  plaintiff  will 
have  a  good  remedy  against  the  sheriff  ;  if  Ramus  fails,  the 
money  he  has  paid  into  court  is  sufficient  to  satisfy  the 
plaintiff's  claim  :  therefore,  whether  Ramus  succeeds  or  not 
the  plaintiff  has  a  remedy.  But,  it  is  said  if  Ramus  suc- 
ceeds against  the  plaintiff,  instead  of  having  the  money  in 
court  under  the  other  interpleader  orders,  and  a  certain  im- 
mediate remedy,  the  plaintiff  will  have  merely  a  right  of 
action  *against  the  sheriff  which  is  not  so  advantage-  [53 
ous  to  him.  To  that  objection  it  may  be  answered  that  if 
the  plaintiff  was  likely  to  be  prejudiced  by  the  act  of  the 
sheri£F,  he  should  go  to  the  court  or  a  judge  and  claim  the 
benefit  of  the  interpleader  orders,  and  call  upon  the  sheriff 
to  sell  the  goods. 

It  seems  to  me,  therefore,  that  the  plaintiff  is  adequately 
protected,  and  that  the  side-bar  rule  ought  not  to  have  been 
obtained.  1  think  that  this  appeal  ought  to  be  dismissed, 
and  that  the  judge  at  chambers  and  the  Exchequer  Division 
were  right. 

Brktt,  L.J.:  I  am  not  prepared  to  say  that  the  sheriff 
acted  rightly  in  withdrawing  from  possession,  or  tliat  he  had 
any  discretion  in  the  matter.  The  sheriff  had  a  discretion 
before  he  obtained  the  interpleader  order,  but  after  he  had 
applied  for  an  order  in  respect  of  each  claimant,  and  had 
obtained  a  protection  in  certain  terms,  he  was  bound  to  obey 
the  order.  I  am  inclined  to  think  that  the  sheriff  might  be 
attached  for  not  obeying  the  order  made  at  his  own  instance, 
but  it  is.not  necessary  to  decide  that  point.  The  only  ground 
on  which  I  can  concur  is  that  Mr.  Lyon  has  not  made  out 
that  pending  the  interpleader  order  the  plaintiff  had  a  right 
to  an  immediate  return  to  the  writ  ot  fieri  facias^  and  on 
this  ground  I  think  that  the  judge  at  chambers  had  a  discre- 
tion whether  he  would  set  aside  the  side-bar  rule  or  not. 
The  test  whether  the  right  is  absolute  or  not  is  to  see  whether 
the  return  would  be  of  any  use  to  the  plaintiff.  I  cannot 
see  that  any  return  the  sheriff  can  make  to  the  writ  pending 
liie  interpleader  issue  can  be  of  any  use  to  the  plaintiff  ;  the 
return  would  be  futile,  therefore  the  judge  h^d  q.  discretion, 
aiid  (bis  appeal  should  be  4ismissed. 


148  EXCHEQUER  DIVISION.  [Vol.  IIL 

1877  Beutieldside  Local  Board  v.  Consett  Iron  Ca 

Cotton,  L.J.:  There  must  be,  pending  an  interpleader 
issue,  a  discretion  in  the  judge  whether  the  sheriflf  shall  be 
bound  to  make  a  return  to  the  writ ;  and  in  the  absence  of 
any  absolute  and  immediate  right  to  call  for  a  return,  the 
judge  may  or  may  not  order  the  side- bar  rule  to  be  set  aside. 
The  plaintiff  can  ask  for  a  return  to  the  writ  at  the  proper 
time.  I  cannot  see  how  the  plaintiff  can  be  benefited  by  a 
present  return.  He  cannot  bring  his  action  until  after  the 
54]  interpleader  issue  is  decided.  I  *ara  not  inclined  to 
say  that  the  sheriff  has  any  right  to  withdraw  from  posses- 
sion and  give  up  the  goods  ;  but  it  is  not  necessary  to  decide 
that  point.  I  think  the  decision  of  the  Exchequer  Division 
was  right,  and  this  appeal  should  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  plaintiff:  Angell. 
Solicitor  for  sheriff  :  Maynard, 

A  sheriff  having  several 'executions  bins  v.  Walker,  14  N.  J.  Law,  90,  over- 

in   his  hands,  issued  upon  judgments  ruling  Thompson  r.  Pierson,  3  id.,  571 

rendered  in  counties  outside  the  judi-  (p.  1010,  bottom  p.);   Cox  v.  Marlatt, 

rial  district  in  which  he  resides,   may  30  id.,  390. 

make  a  motion  in  his  county  to  deter-  Though  a  bill  of  interpleader  bj  the 
mine  their  respective  rights,  and  for  sheriff  will  not  lie.  His  remedy  is  by 
directions  as  to  the  disposition  of  an  application  to  the  summary  jurisdic- 
moneys  collected  by  him,  by  levy  and  tion  of  the  court  from  which  the  pro- 
sale,  under  the  executions  :  Phillips  v.  cess  issues  :  Parker  v.  Barker,  42  N. 
Wheeler,  67  N.  Y.,  104,  affirming  2  H.,  78  ;  McDonald  v.  Allen.  37  Wise, 
Hun.   608,   6  Thomp.    &  Cook,    300;  108. 

Parker  v.  Barker,  42  N.  H.,  78;  Mc-  See    also    Phillips    v.   Wheeler,   67 

Donald  t).  Allen,  37  W^isc.,  108  ;  Steb-  N.  Y.,  104. 


[8  Exchequer  Division,  54.] 
Nov.  28,  1877. 

The  Benfikldsidk  Local  Board  v.  The  Consett  Iron 

Company,  Limited. 

Mine — Rigid  to  Support  of  Surface — Inclosure  Act — JteterviUion  to  Lord  of  Manor, 

Commissioners,  acting  under  the  powers  conferred  on  them  by  a  local  inclosure 
act  for  inclosing  certain  commons,  set  out  public  highways  over  the  land,  and  di- 
rected that  they  should  be  mnintained  by  the  inhabitants  and  occupiers  of  the  town- 
ship in  which  they  were  situated,  and  that  it  should  be  lawful  for  all  persons  to  use 
the  same.  The  act  reserved  to  the  lord  of  the  manor,  his  successors  and  assigns,  in 
the  widest  terms,  all  rights  belonging  to  the  manor,  and  all  mines,  minerals,  and 
quarries  under  the  commons,  with  power  to  do  every  act  necessary  for  the  draining, 
winning,  and  working  such  mines,  minerals,  and  quarries  as  fully  and  freely  as  he 
or  they  could  have  had,  held,  use<i,  or  enjoyed  the  same  in  case  the  act  had  not  been 
made,  without  paying  any  damages  or  making  any  satisfaction  for  so  doing.  The 
assignees  of  the  lord  of  the  manor  worked  the  mines  so  as  to  injure  one  of  the  roads 
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set  out  by  the  coinni!fl9ioDei*s.     In  nn  action  a^-tinst  tlieni  by  the  local  board,  on 
whom  the  duly  of  repairin«j  the  road  ffll.  to  recover  the  expenHC  (»f  doins:  so: 

Hfld^  that  the  reservatioD  to  the  lord  of  the  manor  ntu8t  be  taken  to  be  subject 
to  the  public  right  created  by  the  statute,  and  did  not  protect  the  defendants  from 
liability. 

Case  stated  in  an  action  brought  hj  the  Benfieldside  Lo- 
cal Board  to  recover  damages  for  injuries  done  to  certain 
liighwa^'s  within  their  district  by  the  defendants.  The  fol- 
lowing are  the  material  parts  of  the  case,  the  paragraphs 
being  numbered  as  in  the  original. 

1.  In  the  year  1773  an  inclosure  act,  known  as  the  Lan- 
chester  Common  Division  Act,  was  passed  for  the  purpose 
of  dividing  and  inclosing  certain  moors,  commons,  or  tracts 
of  waste  land  within  the  parish  and  manor  of  Lanchester,  in 
the  county  palatine  of  Durham,  containing  by  estimation 
20,000  acres  or  thereabouts. 

*2.  The  preamble  recited  that  the  Bishop  of  Durham,  [55 
in  right  of  his  church  and  see  of  Durham,  was  lord  of  the 
manor  of  Lanchester  aforesaid,  and  as  such  seised  of  and 
entitled  to  the  soil  of  and  royalties  within  and  under  the 
moors,  or  commons,  or  tracts  of  waste  lands ;  and  certain 
commissioners  were  appointed  for  the  purpose  of  making 
the  division. 

3.  The  act  enacted  that  the  commissioners  should  *' assign, 
set  out,  and  appoint  such  public  highways  and  roads  in, 
through,  and  over  the  residue  or  more  improvable  parts  of 
the  said  moors  or  commons  intended  to  be  divided  and  in- 
closed, as  they  shall  think  proper  and  convenient  (which 
highways  and  roads  shall  not  be  less  than  sixty  feet  of  assize 
in  breadth  between  the  ditches),  and  shall  also  assign,  set  out, 
and  appoint  proper  parts  of  such  residue  or  more  improvable 
parts  of  the  said  moors  or  commons  for  common  quarries, 
common  watering  places  for  cattle,  and  common  wells,  and 
shall  also  assign  and  set  out  such  common  public  and  pri- 
vate horse  and  other  roads,  ways,  passages,  and  bridges, 
and  such  gates,  styles,  hedges,  sewers,  drains,  and  water- 
courses in,  over,  upon,  ana  through  the  said  lands  and 
grounds,  so  to  be  inclosed,  as  they  shall  see  proper,  useful, 
and  convenient." 

4.  It  further  enacted  that  the  commissioners  might  order 
all  public  highways,  roads,  bridges,  and  drains  by  this  act 
appointed  to  be  set  out  to  be  well  and  sufficiently  made,  &c., 
and  might  order  how  the  expenses  of  making  and  keeping 
them  in  repair  should  be  borne,  and  it  continued,  **after 
the  making  of  the  same  award,  and  of  such  highways  and 
roads  and  other  ways,  it  shall  not  be  lawful  for  any  per- 
son or  persons  to*  make  or  use  any  roads  or  waj's,  either 
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public,  common,  or  private,  in,  over,  or  through  the  fftid 
allotments,  or  any  of  them,  or  any  part  thireoE  (other  tlian 
and  except  the  said  lord  bishop  and  his  successors,  and  his 
and  their  lessees  and  assignees  as  hereinafter  is  mentioned), 
either  on  foot  or  on  horseback,  or  with  horses,  cattle,  carta, 
or  carriages,  or  otiierwise,  other  than  sucli  as  sliall  be  so  set 
ont  and  appointed  by  the  said  commissioners  as  atoreaaid. 
and  that  all  former  roads  and  ways  which  shall  be  set  out; 
and  appointed  as  roads  and  ways  through  the  said  intended 
inclosures  shall  be  deemed  part  of  the  lands  to  be  inclosed, 
and  shall  be  divided  and  allotted,  held  and  enjoyed,  as  part 
of  such  lands  accordingly." 

56]     *5-  It  further  enacted  "that  nothing  in  this  act  con- 
tained shall  be  cotistrned  or  adjudged  to  defeat,  lessen,  or 
prejudice  the  right,  title,  or  inlerest  of  the  said  Lord  Bishop 
of  Durham  as  lord  of  the  said  manor  of  Lanchester.  or  his 
successors,  or  his  or  their  lessees  or  assigns,  or  any  of  tlietn, 
of,  in,  and  to  the  seigniory  and  royalties  incident  and  be- 
longing to  the  said  manor,  but  the  lord  of  the  said  manor 
for  the  time  being,  and  his  lessee  and  lessees  and  assigns, 
shall  and  may  from  time  lo  time,  and  at  all  times  forever 
hereafter,  hold  and  enjoy  all  courts,  perquisites,  and  profits 
of  courts,  rents,   services,  waifs,  estrays,  and  all  royalties, 
jurisdictions,    matters,    and  things  whatsoever  to  the  said 
manor  or  to  the  lord  thereof  for  the  time  Iwing  incident,  be- 
longing, or  appertaining,  other  tlian  and  except  such  com- 
mon right  as  could  or  might  be  claimed  by  him  or  them  as 
owner  or  owners  of  the  soil  and  inheritance  of  the  said 
moors  or  commons,    in  as  full,    ample,   and  beneficial  a 
manner  to  all  intents  or  purposes  as  he  or  they  could  or 
might  have  held  or  enjoyed  the  same  if  this  act  bad  not  been 
made  ;  and  also  that  the  said  Lord  Bishop  of  Durham,  and 
bia  successors,  and  his  and  their  lessee  and   lessees  and 
assigns,  shall  and  may  from  time  to  time,  and  at  all  times 
hereafter,  have,  hold,  work,  and  enjoy  all  mines,  minerals, 
and  quarnes  of  what  nature  or  kind  soever  lying  and  being 
wilhin  or  under  the  said  moors  or  commons  intended  to  be 
divided  and  allotted  as  aforesaid,  together  with  all  con- 
venient and  necessary  ways  and  wayleaves  in,  through,  over, 
tlie  said  moors  or  commons,  or  any  part  thereof, 
lefore,  but  also  at  all  times  after  the  same  shall  be 
pursuance  and  by  virtue  of  this  act,  and  full  and 
r  at  all  times  hereafter  of  making,  laying,  repair- 
sing  any  new  road  or  roads,  wagon  way  or  Wiigoii 
iny  other  way  or  ways  whatsoever  in,  ihi-ongh, 
along  the  same  or  any  part  thereof,  and  for  that 
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purpose  to  take  away  and  remove  any  hedges,  fences,  trees, 
partitions,  or  other  obstructions  which  siiall  be  made  for 
dividing  tlie  said  moors  or  commons  or  otherwise,  or  wliich 
shall  be  standing  or  growing  thereon,  and  to  do  every  other 
act  which  shall  be  necessary  to  be  done  for  the  purpose 
aforesaid,  and  of  searching  for,  draining,  winning,  and 
working  the  said  mines  and  quarries,  and  also  of  all  other 
mines  and  quarries  belonging  to  the  see  and  bishopric  of 
Durham,  *  wheresoever  the  same  are  or  be,  by  kny  [57 
ways  or  means  now  in  use  or  hereafter  to  be  invented,  and 
also  of  leading  and  carrying  away  all  and  every  the  coals, 
lead,  minerals,  stones,  the  manure  bred  at  the  said  mines, 
and  other  things  to  be  gotten  thereout,  or  out  of  any  other 
lands  or  grounds  whatsoever,  and  also  of  leading  and  car- 
rying all  iron,  wood,  materials,  and  things  unto  the  said 
mines  and  quarries  needful,  necessary,  or  proper  for  the 
draining,  winning,  working,  and  use  of  the  same  respect- 
ively, and  of  making  pit  shafts,  pit  rooms,  heap  rooms, 
drifts,  levels,  watercourses,  and  drains,  and  of  using  as  here- 
tofore all  those  buildings,  workshops  for  smiths  and  wrights, 
hay-yards,  and  raff-yards,  already  erected  for  the  purpose 
of  working  the  coal  mines  under  the  said  moors  or  commons, 
and  of  erecting  and  using  lire  engines  and  other  engines,  and 
other  buildings,  workshops,  hay-yards  and  raff-yards,  pit 
rooms  and  heap  rooms,  and  all  and  every  other  necessary 
and  convenient  works,  buildings,  erections,  liberties,  pow- 
ers, and  authorities  either  now  in  use  or  hereafter  to  be 
invented  ;  together,  also,  with  full  and  free  liberty,  power, 
and  authority  from  time  to  time,  and  at  all  times,  at  his  and 
their  will  and  pleasure,  to  remove  and  take  away  from  off 
the  said  moors  or  commons,  convert  to  their  own  use  or  uses 
all  and  every  the  rails,  sleepers,  iron,  timber,  and  other  ma- 
terials of  the  said  wagon  ways  and  other  ways,  pits,  shafts, 
fire  engines  and  other  engines,  shops  and  other  works,  build- 
ings, and  erections  whatsoever  already  laid,  placed,  built,  or 
erected,  or  hereafter  to  be  laid,  placed,  built,  or  erected  as 
aforesaid,  as  fully  and  freely  as  he  or  they  might  or  could 
have  had,  held,  used,  and  enjoyed  the  same  in  case  this  act 
had  not  been  made,  and  that  without  paying  any  damages 
or  raaking  any  satisfaction  for  so  doing. 

'*  Provided  always  and  be  it  further  enacted  that  in  the 
leading  or  carrying  away  of  any  of  the  coals,  stone,  rubbish, 
or  other  things  to  be  gotten  out  of  any  coal  pit  or  pits 
woiight  or  used  for  land  sale  only,  and  which  shall  and  may 
ne  led  or  carried  away  by  any  carts  or  wains  or  other  car- 
liages  than  coal  wagons,  and  in  the  leading  or  carrying  away 
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any  materials,  utensils,  or  things  to  or  from  such  pit  or  pits, 
the  nearest  and  most  direct  roads,  ways,  or  courses  in  or 
through  the  allotments  to  be  set  out  as  aforesaid,  shall  be 
used  to  and  from  such  pit  or  pits  into  and  from  the  next 
58]  *adjoining  public  or  common  highways,  and  no  such 
roads,  ways,  or  courses  shall  exceed  sixty  feet  in  breadth, 
and  as  little  damage  and  spoil  of  ground  as  may  be  shall  be 
done  or  made  in  or  to  such  allotments  by  the  winning  or 
working  of  such  land- sale  pit  or  pits  or  passing  or  repass- 
ing of  such  carts,  wains,  or  carriages." 

6.  In  order  to  provide  compensation  for  surface  damage 
to  the  allotments  by  the  working  of  the  mines,  minerals,  and 
quarries,  the  commissioners  were  empowered  to  allot  to  the 
justices  of  Durham  any  quantity  of  the  moor  not  exceeding 
600  acres,  and  not  less  than  300  acres  in  one  entire  plot  or 
parcel,  to  be  held  and  enjoyed  by  them  upon  the  several 
trusts,  and  for  the  intents  and  purposes  thereinafter  men- 
tioned; and  in  reference  thereto  the  act  contains  a  pro- 
vision that  when  any  person  shall  suffer  any  loss  or  damage 
in  his  allotment  by  the  using  any  of  the  powers  or  liberties 
thereby  reserved  to  the  lord  bishop  and  nis  successors,  and 
his  lessee  and  lessees  and  assigns  as  aforesaid,  such  person 
so  damnified  upon  making  such  complaints  shall  receive 
such  satisfaction  for  such  damage  as  thereinafter  is  directed 
in  that  behalf. 

7.  After  charging  the  rents  to  be  derived  from  this  last- 
mentioned  allotment  or  parcel,  with  the  expenses  of  manage- 
ment, it  is  enacted  that  the  residue  shall  be  disposed  of  as 
follows :  Upon  complaint  of  any  person  damnified  the  jus- 
tices of  the  peace  at  their  said  sessions  shall  examine  and 
inquire  into  such  complaint  in  a  summary  way,  and  finally 
settle  and  determine  the  damages  sustained  by  the  person  so 
complaining,  and  order  their  steward  upon  demand  to  pqy 
the  same,  together  with  reasonable  charges  on  account  of 
making  and  prosecuting  such  complaint  unto  the  person  so 
complaining,  and  the  residue  (if  any)  shall  be  laid  out  in 
the  repairing,  amending,  and^  supporting  the  public  and 
common  highways,  causeways,  and  other  ways  set  out  by 
virtue  of  this  act  in  such  manner  as  the  justices  shall  direct. 
"And  whereas  it  may  happen  in  some  years  that  the  clear 
rents  and  profits  of  the  said  last-mentioned  allotment  or 
parcel  of  ground  may  not  be  sufficient  to  satisfy  and  pay 
all  the  damages  and  charges  which  may  be  so  sustained, 
and  so  settled,  ascertained,  and  determined  by  the  said  jus- 
tices as  aforesaid.  Be  it  therefore  enacted  that  in  every  such 
case  so  happening  the  deficiency  after  such  application  of 
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the  said  rents  and  profits  as  aforefcjaid  shall  be  *paid  [59 
and  borne  by  the  owners  or  occupiers  of  all  tlje  several  allot- 
ments of  the  said  moors  or  commons  (save  and  except  the 
said  allotments  so  to  be  vested  in  the  justices  but  including 
that  or  those  of  the  persons  so  damnitied  and  making  com- 
plaint) according  to  the  respective  yearly  rents  or  values  of 
the  same  as  they  sliall  respectively  be  rated  or  cliarged  for 
or  towards  the  relief  of  the  poor  of  the  several  parishes, 
townships,  or  places  wherein  they  shall  respectively  lie  in 
such  shares  and  manner  as  the  justices  sliall  direct." 

Then  followed  a  power  to  order  a  distress,  and  a  provision 
that  an  occupier  who  had  paid  damages  might  deduct  them 
from  bis  rent. 

8.  In  1779,  before  the  commissioners  made  their  award, 
a  further  act  was  passed,  by  which  the  commissioners  were 
authorized  to  allot  the  plot  free  of  all  rents,  tithes,  and 
only  subject  to  the  payment  of  the  yearly  rent  of  £30.  It 
was  further  enacted  that  such  yearly  rent  should  be  paid, 
applied,  and  disposed  of  under  the  direction  of  the  justices 
in  the  same  manner  and  form,  upon  the  like  complaints,  in- 
quiries and  proofs,  and  for  the  same  uses,  ends  and  pur- 
poses, as  the  rents  and  profits  of  the  plot  in  case  the  same 
had  been  let  by  the  justices  according  to  the  first-men- 
tioned act. 

9.  The  commissioners  by  their  award,  in  pursuance  of 
the^e  provisions,  allotted  the  allotment  of  300  acres,  subject 
to  the  perpetual  rent  charge  of  £30,  which  sum  has  ever 
since  been  paid  to  the  treasurer  of  the  county  by  the  owners 
for  the  time  being  of  the  allotment ;  but  it  is  quite  insuffi- 
cient to  meet  all  tne  claims  for  compensation  upon  it. 

10.  The  commissioners  by  their  general  award,  made  in 
accordance  with  the  foregoing  provisions,  set  out  among 
other  roads  a  public  highway  sixty  feet  in  breadth  in, 
through,  and  over  the  more  improvable  parts  of  the  moors 
and  commons,  called  the  Shotley  Bridge  and  Durham  Road, 
and  also  another  public  highway  sixty  feet  in  breadth  in, 
through,  and  over  part  of  the  moors  and  commons,  called 
the  Shotley  Bridge  and  Newcastle  Road,  and  thereby  di- 
rected that  the  same  should  be  (as  to  the  portions  within 
the  township  of  Benfieldside)  forever  thereafW^r  maintained 
and  kept  in  repair  by  all  and  every  the  inhabitants  and  occu- 
piers *for  the  time  being  of  lands,  tenements,  woods,  [60 
tithes,  and  hereditaments  within  the  township  of  Benfield- 
side, in  like  manner  as  the  inhabitants  and  occupiers  were 
by  law  liable  to  repair  other  highways  within  the  township. 

11.  The  commissioners  by   their  general  aw^ard  further 
31  ExG.  Rep.  20 
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ordered  »nd  directed  that  all  andcv»;iy  tliel)efoie-tii>'nti()nfd 
public  highways  by  them  s*"t  out  and  appointed,  aa  well 
those  of  the  breadth  of  sixty  feet  as  also  tlie  puhiic  roads  or 
ways  which  are  less  than  sixty  feet  in  breadth,  should  at 
all  times  thereafter  be  and  continue  of  the  several  arid  re- 
spectivH  breadths  hereinbefore  mentioned  and  prescribed. 
And  that  it  should  and  might  be  lawful  lo  and  for  all  per- 
sons whomsoever  at  all  times  thereafter  to  go,  pass  and  re- 
pass on  foot  and  on  horseback,  and  with  horses,  coaches, 
carts,  and  carriages.  And  also  to  lead  and  drive  all  and 
all  manner  of  cattle  and  other  things  in,  through,  over, 
and  along  the  said  respective  public  highways  and  roads  at 
their  free  will  and  pleasnre. 

12.  Under  a  large  portion  of  the  20,000  acres  so  allotted, 
including  the  part  of  the  land  so  allotted  near  to  and 
under  the  highways,  there  were  and  are  valuable  seams  of 
coal,  which,  as  before  stated,  were  at  the  timeof  the  passing 
of  the  act  of  1773  tlie  property  of  the  bishops  of  Durham, 
and  were  specially  reserved  to  ihem  nnder  the  clauses  of 
the  act  above  set  out.  These  coal  seams  now  belong  to  the 
Ecclesiastical  Commissioners,  who  are  now  lords  of  the 
manor,  with  the  same  powers  of  working  and  leasing  the 
coal  seams  and  minerals,  as  the  bishops  of  Durham  previ- 
ously enjoyed.  The  coal  seams  have  been  leased  by  them  to 
and  are  worked  by  the  Consett  Iron  Company,  the  present 
defendants. 

13  In  consequence  of  the  mining  operations  of  the  defend- 
ants, which  have  been  carried  on  near  to  and  nnderneath 
the  two  highways  bo  set  out  as  above-mentioned,  portions 
of  these  roads  near  to  Blackfine  and  Shotley  Bridge  Rail- 
way station,  and  within  the  township  of  Benlieldside,  sank 
below  their  original  level  and  became,  until  repaired,  danger- 
ous to  travel  over. 

14.  The  Benlieldside  Local  Board,   in  whom  the  roada 

within  the   townsliip   of  Benfieldside  are  now  vested,  and 

whose  duty  it  is  to  repair  them,  have  been  put  to  an  expense 

of  about  £30  up  to  tlie  present  time  in  tilling  in  the  cracks 

61]     and  falls  caused  by  the  *shrinking  of  the  surface  of 

ds  in  consequence  of  each  mining  operations,  and 

ig  such  roads  level  and  in  good  repair. 

e  defendants  admit  the  damage  done  to  the  roads, 

refuse  to  reimburse  the  local  board  the  expenses 

e  so  incurred,  on  the  ground  that  under  the  min- 

jrs  and  reservations  contained  in  the  Lanchester 

I  Act  of  1773,  they  are  entitled  to  work  the  whole 

il  without  being  under  any  obligatiou  to  leave  any 
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support  for  the  surface,  and  without  making  any  compensa- 
tion for  injury  thereto. 

16.  At  the  time  of  the  passing  of  the  Lanohester  Tnclosnre 
Act  of  1773  the  customary  mode  of  working  coal  in  the 
county  of  Durham  was  by  leaving  ribs  or  pillars  of  coal  to 
support  the  surface,  and  such  continued  to  be  the  practice 
fiJl  shortly  after  the  passing  of  the  act,  since  which  time  it 
lias  become  customary  to  take  the  whole  of  the  coal  where 
the  owner  of  the  coal  is  not  liable  for  surface  damage  in 
working  such  coal,  it  being  usual  to  begin  by  leaving  pillars 
of  coal  to  support  the  roof,  which  pillars  in  working  back 
again  are  removed.  Some  of  the  seams  of  coal  under  and 
near  to  the  roads  in  question  are  on  the  outcrop,  and  so 
near  the  surface  that  the  coal  could  not  be  worked,  even  by 
leaving  pillars  of  coal,  without  probably  causing  some, 
although  slight,  damage  to  the  roads. 

17.  It  is  admitted  that  the  coal  has  been  and  is  worked 

by  the  defendants  in  the  usual  manner,  according  to  the 

present  mode  of  working  coal,  when  the  object  is  to  extract 

the  whole  of  the  coal  without  regard  to  the  damage  done  to 

the  surface,  but  that  the  effect  of  such  working  has  been 

and  is  to  damage  the  highways,  and  to  cause  them  to  be  out 

of  repair,  and  if  such  mode  of  Working  is  pursued  under 

the  roads,  that  many  parts  thereof  will  become,  where  they 

are  near  the  outcrop,  quite  impassable. 

18.  The  owners  and  lessees  of  the  coal  contend  that  the 
act  grants  to  them  right  at  all  times,  after  the  passing  of 
the  act,  to  hold,  work,  and  enjoy  all  mines,  minerals,  and 
quarries  lying  under  the  moors  and  commons,  and  full  and 
free  liberty  at  all  times  thereafter  of  making  any  new  road 
or  roads  or  wagon  way,  over  and  along  the  same,  with 
power  to  remove  the  fences  made  for  dividing  the  moors, 
and  to  do  every  act  necessary  for  ^searching  for  and  [62 
winning  and  working  the  mines  by  any  ways  or  means  then 
in  use,  or  thereafter  to  be  invented,  and  that  without  pay- 
ing any  damages  or  making  any  satisfaction  for  so  doing. 
They  also  rely  on  the  fact  that  the  award  made  in  pursuance 
of  the  act  points  out  fully  the  mode  in  which  all  roads  set 
out  under  the  act  shall  be  maintained.  And,  moreover, 
that  the  act  itself  provides  a  special  fund,  out  of  which  any 
damages  to  be  caused  by  working  the  mines  shall  be  paid, 
and  in  the  event  of  that  source  proving  insufficient,  it  enacts 
that  the  deficiency  shall  be  made  good  by  the  proprietors 
of  all  the  allotments. 

Tbey  also  contend  that  if  the  improved  method  of  rain- 
ing, under  which  the  whole  of  the  coal  came  to  be  removed. 
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was  not  put  in  practice*  until  after  the  date  of  the  act,  yet  such 
altered  mode  of  working  is  nothing  more  than  is  permitted 
by  the  act,  in  giving  power  to  work  the  mines  without  limi- 
tation of  any  kind,  and  in  describing  the  powers  and  author- 
ities conferred  as  being  those  either  then  in  use  or  thereafter 
to  be  invented. 

19.  The  Benfieldside  Local  Board,  on  the  other  hand, 
contend  that  the  roads  referred  to  being  set  out  under  the 
authority  of  the  act  as  public  highways,  every  other  clause 
in  the  act  must  be  construed  as  subject  to  the  paramount 
right  of  the  public  to  have  the  highways  supported  by  all 
or  so  much  of  the  coal  as  is  necessary  for  their  support 
and  kept  free  from  pitfalls  ;  also  that  from  the  mode  of 
working  coal  at  the  time  the  act  was  passed,  it  was  not  con- 
templated that  any  serious  injury  would  follow  from  the 
working  of  the  coal  such  as  now  results  from  the  entire  re- 
moval of  the  coal,  and  that  the  compensation  clauses  have 
consequently  relation  to  surface  injuries  by  acts  done  on 
the  surface,  but  that  in  any  view  of  the  case  the  compensa- 
tion clauses  do  not  affect  the  present  question,  as  those 
clauses  were  only  intended  to  cover  damage  done  to  the 
allottees  in  their  allotments  under  the  powers  reserved  to 
the  owners  of  the  minerals  and  their  lessees. 

20.  On  these  facts  the  question  for  the  opinion  of  the 
court  is — On  the  proper  construction  of  the  Lanchester  In- 
closure  Act,  are  the  owners  of  the  minerals,  and  their 
lessees,  entitled  to  work  the  coal,  and  so  as  to  withdraw 
the  natural  support  of  the  roads  set  out  under  the  act,  and 
that  without  making  any  compensation  for  injury  thereby 
caused  to  such  roads  ? 

63]  *If  the  court  should  be  of  opinon  that  they  are  not 
so  entitled,  the  judgment  in  this  action  shall  be  entered  for 
the  plaintiffs  for  £30  damages  and  costs,  otherwise  judgment 
shall  be  entered  for  the  defendants  with  costs. 

Cowie  {J,  D.  Fitzgerald  with  him),  for  the  plaintiffs :  This 
is  not  the  case  of  an  interference  with  a  private  right  as  in 
Blackett  v.  Bradley  (*),  but  the  question  is  what  is  to  be 
the  effect  of  the  act  when  a  public  and  a  private  right,  both 
created  by  it,  are  in  conflict.  [He  also  cited  Roberts  v. 
Haines  {'),  Duke  of  Buccleuch  v.  Wakefield  (•),  and  Hext 
V.  Gill  C).] 

Her  Schelly  Q.C.  {Crompton  with  him),  for  the  defendants: 
The  act  not  only  says  that  the  lord  of  the  manor  is  not  to  be 

(»)  I  B.  A  a,  940 ;  31  L.  J.  (Q  B.),  65.  (*)  Law  Rep.,  7  Ch.,  699  ;  3  Eng.  R, 

(«)  6  E.  ({c  B.,  643  ;  26  L.  J.  (Q.B.),  353.      674. 
(»)  Law  Rep.,  4  U.  L.,  877. 


Vol  TIL]  EXCHEQUER  DIVISION.  157 

Benfieldside  Local  Board  v.  Consett  Iron  Co. 

liable  for  damage  done,  but  it  points  out  how  such  damagt^ 
is  to  be  coinj)ensated.  It  is  admitted  that  such  a  claim  as 
the  present  must  be  founded  on  express  words  in  the  act. 
but  there  is  no  ambiguity  whatever  in  this  case.  [He  cited 
Buchanan  v.  Andrew  (')  and  Aspden  v.  Seddon  (').] 

Kelly,  C.B.:  I  think  the  plaintiffs  entitled  to  the  judg- 
roeut  of  the  court.  The  question  arises  under  an  Inclosure 
Act  of  1773  for  inclosing  Lanchester  Common.  Under  the 
provisions  of  that  act  certain  public  roads  have  been  con- 
structed, and  when  we  look  to  the  case  we  find  in  paragraph 
8  the  power  under  which  this  is  done,  and  we  find  by  para- 
graph 4  that  these  roads  are  in  lieu  of  the  former,  which  are 
extinguished  as  highways  and  after  the  making  of  the  new 
ones  can  no  longer  be  used.  As  regards  the  public,  the 
commoners,  and  all  persons  interested,  it  was  the  duty  of 
the  commissioners  to  set  out  these  public  roads,  and  that 
liaving  been  done,  it  appears  that  mines  have  been  since 
worked  in  such  a  way  as  to  damage  these  roads,  and  in- 
deed to  threaten  their  total  destruction.  The  question  is 
whether  the  act  of  the  owner  of  the  mines,  in  working  them  so 
as  to  damage  the  highways,  is  lawful.  It  is  contended  tliat 
under  the  express  words  of  the  act  of  Parliament  the  owner 
is  entitled  to  work  the  mines  without  leaving  any  support ; 
and  that  so  the  roads  mf^y  become  ^dangerous  with-  [64 
out  his  incurring  any  liability.  That  is  the  claim,  and  it  is 
necessary  to  inquire  on  what  it  is  founded.  The  provisions 
of  the  act  set  out  in  paragraph  5  preserve  to  the  lord  of  the 
manor  the  right,  not  only  to  enjoy  all  mines,  minerals,  and 
quarries,  with  the  necessary  access  to  them,  but  to  do  every 
act  necessary  for  the  purpose  of  winning  the  minerals:  he 
may  searcli.  for  them,  carry  them  away,  and  is  to  have  the 
use  of  the  buildings  necessary  for  that  purpose,  and  the 
pit-rooms  and  heap-rooms,  and  in  short  everything  that  is 
re(juisite,  '* as  fully  as  he  might  have  had,  held,  used,  and 
enjoyed  the  same  in  case  this  act  had  not  been  made,  and 
that  without  paying  any  damages  or  making  any  satisfac- 
tion for  so  doing." 

If  we  take  the  whole  of  this  clause,  it  is  plain  that  if  the 
owner  of  the  mines  has  a  right  so  to  work  them  as  to  take 
away  the  support,  he  must  be  equally  entitled  (for  either 
right  worild  arise  under  this  same  clause)  to  erect  a  work- 
shop on  the  highway  and  thus  prevent  its  user.  The  plain 
answer   to    the   defendant's  contention  is,    that    whatever 

(')  Law  Rep..  2  H.  L.,  Sc,  286. 
O  Law  Rep.,  10  Ch.,  394 ;  12  Eng.  Rep.,  778. 


158  EXCHEQUER  DIVISION.  [VoL  III. 

1S7T  Benfieldside  Local  Board  r.  Consett  Iron  Co. 

power  was  reservt'd  of  working  tlit-ae  iiiinea  without  mak- 
ing BatisTaolion,  that  power  roust  tw  read  with  the  otlier  ex- 
prfss  provisions  of  tbeact;  and  if  the  act  provides  by  one 
clanse  a  liighway  for  all  the  Queen's  subjecty,  it  cannot  be 
read  as  intending  by  another  clanse  to  sanction  tlie  de- 
struction of  that  highway,  Reading  tJie  different  provisions 
of  the  act  together,  the  effect  of  tliat  wliich  requires  the 
commissioners  to  set  out  liighways  is  to  put  an  end  to  any 

Eower  which  would  otherwise  be  conferred  by  tlie  statute, 
ut  which  is  inconsistent  with  the  creation  and  pi-eservation 
of  these  highways.  Any  act,  therefore,  the  effect  of  wliicb 
is  to  interfere  with  the  preservation  of  the  highways  for 
their  lawful  use  is  not  within  the  reservation,  and  unlawful. 
The  authorities  which  have  been  cited  for  the  defendants,  if 
we  give  to  them,  as  we  are  bound  to  do,  their  full  effect, 
are  not  applicable  to  the  state  of  things  existing  iu  this 
case, 

Cleasby,  B.:     It  is  unnecessary  to  say  anything  on  the 
many  points  raised  on  the  cases  cited,  as  in  this  case  the  quea, 
tion  is  different  from  any  before  considered.     We  have  here 
an  enactment  that  the  commissioners  are  to  set  out  roads, 
and  it  appears  tliat  in  accordance  witli  the  provisions  of  the 
651    act  they  did  so.     As  soon  *aa  this  was  done  it  is  clear 
ttie  public  had  a  right  to  use  the  road,  and  to  pass  over  it 
without  hinderance  or  danger.     This  is  a  geneml  right  in 
respect  of  all  highways  which  is  most  carefully  preserved 
by  llie  Legislature.     How  can  it  be  said  that  an  act  of  Par- 
liament whicli  appoints  a.  public  road  has  at  the  same  time 
legalized  a  public  nuisance  by  the  stopping  up  of  that  very 
road  ?     The  same  question  might  arise  in  other  ways  on  this 
act,  as,  for  instance,  in  respect  of  the  common  wells  which 
tlie  commissioners  are  to  set  out.     It  certainly  would  be 
strange  to  find  that  any  person  could  takeaway  from  the 
public  the  supply  of  water  wliich  it  was  intended  to  give  by 
ttie  statute.     I  should  say  it  would  be  impossible   to   put 
any  construction  on  this  act  which  would  lead  to  snch  a  re- 
sult, because  every  private  reservation  must  be  read  as  sub- 
lecf  to  the  public  provisions,  as  if  it  had  been  expressed  in 
lany  words  that  that  should  be  so. 
may  say  that  I  am  not  satisfied  that  the  words  in  the 
paragraph,  "all  mines,  minei-als.  and  quarries  of  wliat 
ire  or  kind  soever  lying  and  being  witliin  or  under 
said  moors   or  commons  intended   to   be   divided   and 
tted,"   would  not  exclude  tlie  mines  under  the  roads, 
however  that  may  be,  I  think  it  clear  on  the  other  j)art 
he  case  that  the  defendants  had  no  right  to  tuterfere 
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with  the  user  of  the  highway,  and  our  judgment  must  be 
for  the  plaintiffs.  Judgment  for  tJie  plaintiffs. 

Solicitors  for  plaintiffs :  Roger  son  &  Ford, 
Solicitors  for  defendants  :   Torr  &  Co, 

See  29  Eng.  Rep.,  245  note  ;  16  Am.  not  such  poBsession  of  the  land  covered 

Law  Rev.,  513.  by  the  structure  as  by  force  of  the 

Where  one  grants  the  surface  of  land  Statute  of  Limitations  to  vest  in  them 

and   reserves   the  mines  beneath,  the  a  title  in  fee  simple  ;  but  that  even  if 

implied  right  of  support  to  the  surface,  the  statute  had  commenced  to  run  it 

which  passes  with  said  grant,  may  by  was  stopped  by  the  fact,  as  stated  in 

apt  words  in  a  deed  of  conveyance  be  ex-  evidence,  that  during  the  ten  years  the 

cepted  from  said  grant,  and  where  such  defendant  had  temporarily  taken  up  the 

exception  has  been  made,  the  grantor  platform,  and  used  the  land  for  his  own 

or  those  who  claim  through  him  may  purposes. 

mine  all  the  coal,  even  though  by  said  It  was  held,  on  the  evidence,  that 

mining   the  surface   should    fall    in  :  this  was  not  shown  to  have  been  done 

Scranton  r.    Phillips,  94  Penn.    State  by  the  plaintiff's  permission;  but  ^U(?re, 

R.,  15.  per  Patterson,  J.  A.,  whether  if  it  had 

The  defendant's  land  was  on  a  steep  been,  it  would  not  still  have  interrupted 

slope  of  a  hill,  and  was  used  for  quar-  the  operation  of  the  statute  :  Griffith  v. 

ryiog  stone  ;  the  plaintiff,  who  adjoined.  Burns,  5  U.  C  App.  R.,  803. 

made  a  roadway  by  embanking  and  The  plaintiff,  tenant  for  years  of  the 

supported  it  by  a  wall.     Defendant  by  defendant  S.,  sued  for  loss  of  use  of  a 

stripping    his     land     and    quarrying  tenement  in  consequence  of  the  fall  of 

brought  down  the  plaintiff's  land,  with-  the  wall  thereof,  which  was  caused  by 

out  reference  to  the  wall  and  embank-  the  excavation  of  the  adjoining  lot  for 

ment.      Tlie  defendant  was  enjoined  a  cellar   by  the  defendant    H.,    who 

from  quarrying,   excavating,  or  strip-  owned  it.     H.  had  excavated  his  land 

ping  his  land  so  near  plaintiff's  as  to  in  some  places  to  within  a  few  inches 

take  airay  the  natural  lateral  support,  of  the  dividing  line,  close  to  which  the 

with  privilege  to  defendant  to  make  a  house  in  question   stood.     This  house 

nearer  approach  upon  making  a  sub-  had  been  built  by  S.  in  1854,  when  he 

stantial    support    to    plaintiff's    laud,  had  a  lease  of  the  lot  for  ten  years, 

The  rule  as  to  excavation  by  adjoining  which  gave  him  the  right  to  remove  it 

landholders,  examined  and  stated  by  the  at  the  expiration  of   the  term,   upon 

master  in   this  case  :  Wier  and  Hell's  rolls  and  planks  laid  about  one  foot 

Appeal,  81  Penn.  St.  R.  (Supp.),  208.  under  the  ground.     In  1856,  however, 

In  order  to  obtain  convenient  access  he  acquired  the  fee,  and,  in  1870,  he 

to  the  upper  room  of  their  houses,  the  also  became  owner  of  the  lot  now  owned 

plaintiffs    constructed  a  wooden   plat-  by  H.,  and  held  it  for  a  year,  when  he 

form,   stairway   and    landing,   on   the  conveyed  it  to  E.   U.,  from  whom  H. 

outside  of  the  house  on  the  defendant's  derived  title.     There  was  no  evidence 

land.     This    structure   was  composed  to  show  that  H.  knew  that  the  house 

of  planks  laid  Upon  blocks  or  scantling  was  receiving  more  support  from  his 

resting  upon  the  ground,  but  the  head  land  than  it  would  have  required  if  it 

of  the  stairs  was  supported  upon  posts  had  been  constructed  in  the  ordinary 

which  rested  upon  the  ground.  .  The  way. 

platform    and    stairway  were  open   to  Held,  that  owing  to  the  unity  of  sei- 

every  one,  including  the  defendant,  and  sin  of  S.,  there  had  not  been  twenty 

there  was  no  bar  or  gate  to  prevent  de-  years  continuous  enjoyment  of  the  sup- 

fendant  froui  entering  on  his  property,  port  as  an  easement ;  but  that  even   if 

The    defendant    took     no    proceeding  there  had  been,  no  such  acquiescence  in 

against  the  plaintiffs  until  the  expira-  the  use  of  the  servient  tenement  had 

tlon  of  ten  years.  been  shown  as  to  justify  the  presump- 

Held,  reversing  the  decree  of  Spragge,  tion  that  an  easement  had  been  acquired 

C,  26  Qr.,  503,  that  the  plaintiffs  had  by  grant. 
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Held,  also,  that  when  S.  sold  H/s  428,  that  under  the  circumstances  there 

lot,  there  was  no  implied  reservation  of  was  no  evidence  of  negligence  in  fact, 

the  right  of  support  for  the  house.  and  that  the    plaintiff  was    therefore 

Held,  also,  reversing  the  judgment  not    entitled    to    recover:    Backus  v, 

of  the  Queen's  Bench,  44  U.  C.    R.,  Smith,  6  U.  C.  App.  R.,  341. 


[3  Exchequer  Division,  72*] 

Nov.  19,  1877. 

[IN  THE  COURT  OF  APPEAL.] 

72]  *Hyde  V.  Warden. 

Specific  Performanee — UnderleoM — Waiver  of  Objection  to  7^ tie — Conatrftetive  Notice 
of  Provisijons  in  Original  Leone — Qitalijied  Covenant  not  to  asnign  or  underlet  without 
Content — Clause  of  Re-entry  not  apj^Jicable  to  Negative  Covenants — Usual  Covenant 
—  Covenant  not  to  mow  Meadow  Land  more  than  once  a  Year — Clause  of  Re-entry  in 
case  of  Batikmptcy^  Composition  witli  Creditors,  or  Execution  issued  against  Lessee — 
Merger — Reversion. 

Where  a  parol  contract  is  made  for  the  g^ant  of  an  underlease  subject  to  a  ques- 
tion of  title,  possession  taken  with  the  knowledge  and  consent  of  the  grantor  is  not 
of  itself  a  waiver  of  an  objection  to  title  by  the  CTantee,  but  it  is  only  evidence  of  the 
acceptance  of  the  title,  which  may  be  rebutted  by  other  circumstances. 

Upon  nn  agreement  to  grant  an  underlease  the  grantee  has  constructive  notice  of 
73]  *the  provisions  of  the  original  lease  only  when  he  has  had  a  fair  opportunity 
of  ascertaining  what  they  were. 

Where  a  lease  provides  that  the  lessee  shall  not  assign  or  underlet  without  the 
consent  in  writing  of  the  lessor,  which,  however,  is  not  to  be  withheld  from  any 
assignment  or  underlease  to  a  respectable  and  responsible  person,  it  is  unnccesary  to 
the  validity  of  an  assignment  or  underlense  to  a  person  of  that  character  that  the 
consent  of  the  lessor  should  he  first  obtained. 

Semble,  that  a  power  of  reentry,  upon  the  lessee  wilfully  failing  or  neglecting  to 
perform  any  covenant,  does  not  apply  to  a  breacli  of  a  negative  covenant. 

In  a  lease  of  a  farm  a  covenant  not  to  mow  meadow  land  more  than  once  a  year  is 
not  an  unusual  covenant,  so  as  to  excuse  an  intended  assignee  from  accepting  the 
title.  But  a  power  of  re-entry  in  a  lease,  if  the  lessee  and  his  assigns  become  bank- 
rupt, or  make  a  composition  with  creditors,  or  if  execution  sliould  issue  against 
either  of  them,  is  unusual,  and  an  intended  assignee  is  not  bound  to  accept  an  assign* 
ment  of  a  lease  containing  such  a  covenant. 

Where  a  lessor,  being  himself  a  tenant  for  years,  grants  to  his  sub-lessee  the  resi- 
due of  his  interest  from  the  termination  of  the  existing  sub-lease,  the  grant  operates 
as  an  interesse  termini,  and  the  existing  sub-lease  does  not  merge ;  and  a  right  of 
re-entry  contained  in  the  original  lease  would  still  exist  and  enable  the  lessor  to  re- 
enter for  breach  of  covenant. 

Semble,  where  two  pieces  of  land  are  demised  by  one  lease  ccmtiuning  a  power 
of  re-entry  over  both,  and  afterwards  the  reversion  in  one  of  them  is  assigneil  to 
the  lessee,  the  right  of  re-entry  remains  intact  over  the  piece  of  land  of  which  the 
reversion  remains  vested  in  the  lessor. 

Appeal  from  the  decision  of  the  Exchequer  Division,  dis- 
missing a  motion  that  judgment  should  be  entered  for  the 
phiintitf. 

It  was  an  action  to  enforce  a  specific  performance,  or,  in 
the  alternative,  to  recover  damages  for  breach  of  a  parol  con- 
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tract  alleged  by  the  plaintiflf  to  have  been  entered  into  by 
the  defendant  to  accept  a  lefise  of  a  certain  farm. 

The  facts  of  the  case,  the  coarse  at  the  trial,  and  the  argu- 
ments of  counsel,  are  fully  noticed  in  the  judgment. 

1876,  20,  21  Dec,  and  1877, 16  Jan.  Fry,  Q.C.,  and  Boin- 
pas  {Langworthy  with  them),  for  the  plaintiff. 

Sir  H.  S.  Oiffard,  S.G.,  and  Serji.  Ballantine  {F inlay 
with  them),  for  the  defendant. 

In  addition  to  the  cases  mentioned  in  the  judgment,  the 
following  were  cited:  Clioe  v.  Beaumont Q);  Oaston  v. 
FranJcum  (•) ;  Upper  ton  v.  Nicholson  (•) ;  Mundy  v.  Jol- 
liffe  (*) ;  Wilson  v.  Hartlepool  *Ily.  Co,  (*) ;  Palmer  [74 
V.  Edwards  (*) ;  Baker  v.  Gostling  (') ;  Tilley  v.  Thomas  (") ; 
Shelford's  Real  Property  Statutes,  8th  ed.,  by  Carson,  at 
p.  711  n. ;  Co.  Lit.  215  a,  303  h. 

As  to  the  production  of  further  evidence  at  the  hearing, 
the  plaintiff's  counsel  referred  to  Order  LViii,  Rule  5,  ana 
Hastie  v.  Ha^tie  (*). 

Cur.  adv.  vuU. 

1877.  Nov.  19.  Brett,  L.  J.,  read  the  judgment  of  Cock- 
burn,  C.J.,  and  Brett,  L.jr.  ("). 

This  action  was  brought  to  enforce  a  specific  performance, 
or  in  the  alternative  to  recover  damages  lor  breach  of  a  parol 
contract,  alleged  by  the  plaintiff  to  nave  been  entered  into 
by  the  defendant  to  accept  a  lease  of  a  farm  in  Sussex,  called 
Preek's  Parra,  under  the  following  circumstances. 

By  an  indenture  dated  the  lOth  of  October,  1870,  and  made 
between  Robert  Collins  Bayntun  of  the  one  part,  and  John 
Nicholas  of  the  other  part,  in  consideration  of  the  rent  and 
covenants  thereinafter  reserved  and  contained,  and  on  the 
part  of  Nicholas,  his  heirs,  executors,  administrators,  and 
assigns,  all  of  whom  were  thereinafter  included  in  the  word 
lessee,  to  be  paid  and  observed,  Bayntun  granted  to  Nich- 
olas a  lease  of  the  said  Preek's  Parm,  therein  described  as 
a  portion  of  a  larger  farm  of  the  same  name,  and  also  of  an- 
other farm  called  Bridge  Parm,  which  was  adjoining  or  near 
to  Preek's  Parm,  for  the  term  of  fourteen  years  from  the 
29th  of  September,  1870,  at  one  undivided  rent  of  £330  per 
annum.     The  lease  contained  among  other  covenants  not 

(>)  1  De  G.  A  Sm.,  897.  («)  Law  Rep.,  8  Ch.,  61. 

(»)  2  De  G.  &  Sm.,  661.  («)  1  Ch.  D.,  662 ;  16  Eng.  R.,  768. 

(*)  Law  Rep.,  6  Ch.,  436.  Q^)  The  case  was  argued  before  Cock- 

(*)  5  My.  <kCr.,  167.  burn,  C.J.,  Brett  and  Amphlett,  L.JJ. ; 

(*)  2  De  G.  J.  A  S.,  476.                  '  the  judgment  was  prepared  by  Sir  Rich- 

(')  1  Dougl.,  187  n.  ard  Amphlett,  who  had  resigned  before 

O  1  Biii^.  N.  C.  27,  261.  it  was  delivered. 

31  ]Eng.  Rep.  21 
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necessary  to  be  stated,  a  covenant  on  the  part  of  the  lessee 
not  to  mow  meadow  land  more  tlian  once  in  a  year,  arid  not 
to  assign  or  underlet  the  said  premises  or  any  part  thereof 
for  all  or  any  part  of  the  term  without  the  previous  consent 
in  writing  of  the  lessor,  such  consent,  however,  not  to  be 
withheld  from  any  assignment  or  underlease  to  any  respect- 
able and  responsible  person.  There  was  also  a  proviso  that 
75]  if  at  any  time  *the  rent  should  be  in  arrear,  or  if  the 
said  lessee  should  wilfully  fail  or  neglect  to  perform  any 
of  the  covenants  and  agreements  on  his  part  to  be  done  and 
performed,  or  if  the  lessee  should  become  bankrupt  or  make 
any  composition  with  his  creditors,  or  if  any  execution 
should  issue  against  him,  in  either  of  such  cases  the  lessor 
might  re-enter. 

By  an  indenture  dated  the  22d  of  December,  1871,  Nich- 
olas assigned  the  said  lease  to  one  Mills,  and  by  another 
indenture  dated  the  10th  of  October,  1878,  Mills  assigned 
the  same  to  the  plaintiff.  The  rent  of  £330  reserved  by  the 
lease  appears  to  have  been  under  some  circumstances  not 
stated  to  us,  and  doubtless  immaterial  so  far  as  this  action 
is  concerned,  reduced  to  £310  which  will  therefore  be  here- 
inafter referred  to  as  the  actual  rent  payable  under  the  said 
lease. 

It  may  be  useful  to  observe,  with  reference  to  the  conten-' 
tion  between  the  parties  on  some  points  in  this  case,  that 
Bayntun  was  the  freeholder  of  Freek's  Farm,  but  that  he 
only  held  the  Bridge  Farm  under  a  lease,  dated  the  6th  of 
January,  1869,  from  two  persons  named  Benjamin  Alfred 
Arnold,  and  Charles  Edwin  Ogden,  for  twenty-one  years 
from  the  29th  of  September,  1868,  which  would  therefore  ex- 
pire on  the  29th  of  September,  1889,  just  live  years  after  the 
expiration  of  the  said  lease  from  Bayntun  to  Nicholas  of  the 
10th  of  October,  1870. 

The  plaintiflE  for  some  time  after  the  said  assignment  to 
him  from  Mills  occupied  both  the  said  farms  himself,  but  in 
the  spring  of  1875  he  became  desirous  of  underletting  Freek's 
Farm,  and  hearing  that  the  defendant,  who  was  a  gentleman 
of  respectability  living  in  a  house  very  near  to  Freek's  Farm, 
liad  been  making  some  inquiries  with  a  view  of  taking  it, 
the  plaintiff  wrote  to  the  defendant  a  letter  dated  the  11th 
of  May,  1875,  in  which  he  said  that  he  had  decided  to  let 
Freek's  Farm,  and  amongst  other  things  stated  expressly 
that  the  rent  he  paid  for  it  was  £220  per  annum. 

A  negotiation  then  ensued  between  the  plaintiff  and  the 
defendant  for  an  underlease  of  Freek's  Farm,  and  on  the 
18th  of  May  they  went  over  the  farm  together,  and  in  answer 
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to  an  inqiiiry  from  the  defendant  the  plaintiff  informed  him 
tliat  he  held  tlie  same  under  a  lease  of  which  he  believed 
eight  or  nine  years  to  be  unexpired,  and  that  he  was  willing 
to  transfer  to  the  defendant  *the  remainder  of  his  term  [76 
on  the  same  terms  and  conditions  as  those  on  which  he  held 
it.  In  fact,  however,  the  plaintiff  held  under  no  separate 
lease  of  Preek's  Farm  at  the  rent  of  £220  or  any  other  sum, 
but  as  has  been  stated  held  both  Freek's  and  Bridge  Farms 
as  assignee  of  the  lease  from  Bayntun  to  Nicholas  of  the  lOth 
of  October,  1870,  at  an  undivided  rent  of  £310  per  annum. 
It  follows  that  either  farm  might  be  distrained  upon  for  the 
whole  of  this  amount ;  and  the  tenant  of  either  farm  might 
be  evicted  for  a  breach  of  covenant  committed  by  the  tenant 
of  the  other. 

On  the  same  18th  of  May,  after  going  over  the  farms,  the 
plaintiff  and  defendant  went  together  into  the  defendant's 
house  ;  and  it  was  there  arranged  that  the  defendant  should 
take  the  farm  upon  the  terms  offered  by  the  plaintiff,  and 
that  complete  possession  should  be  given  to  the  defendant 
on  the  24rh  of  June  then  next.  It  was  further  agreed  that 
the  defendant  should  also  have  the  right  of  sporting  over 
the  farm  on  payment  of  £100,  being  the  same  sum  which  the 
plaintiff  had  paid  for  it  to  Bayntun,  and  that  certain  provi- 
sions should  be  made  for  the  valuation  of  stock  and  crops, 
to  be  taken  to  by  the  defendant,  which  are  not  necessary  to 
be  here  stated. 

There  is  no  dispute  as  to  the  terms  of  this  arrangement ; 
but  the  plalnriff  has  all  along  contended  that  the  arrange- 
ment was  a  final  and  concluded  agreement,  while  the  de- 
fendant contends  that  it  rested  on  negotiation  only,  and  was 
subject  to  the  approval  of  liis  solicitors.  A  draft  agreement 
was  afterwards  sent  by  Messrs.  Parkers,  the  plaintiff's  so- 
licitors, to  the  defendant  accompanied  by  a  letter  dated  the 
25th  of  May,  1875,  which  was  as  follows:  "At  the  request 
of  Mr.  Hyde,  of  Bridge  House  Farm,  who  we  understand 
has  agreed  to  let  you  Preek's  Farm  for  the  rest  of  his  ten- 
ancy, we  have  prepared,  and  herewith  send  you,  the  draft 
of  such  agreement  as  we  think  should  be  signed  between 
yourself  and  Mr.  Hyde.  Would  you  kindly  peruse  it,  and 
as  we  presume  you  will  wish  to  have  it  approved  by  your 
solicitors,  forward  it  to  them  and  request  them  to  return  it 
approved  to  us." 

On  the  same  26th  of  May,  the  defendant,  being  in  want 
of  keep  for  his  cows,  obtained  the  plaintiff's  consent  to  take 
possession  of  one  of  the  fields  belonging  to  the  farm,  and 
turned  out  hip  cows  therein,  and  with  tue  knowledge  and 
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77]  without  any  objection  *on  the  part  of  the  plaintiff, 
made  a  cesspool  thereon  for  the  convenience  of  his  house, 
and  exercised  other  acts  of  ownership  thereon ;  and  on  the 
24th  of  June,  the  day  fixed  for  that  purpose,  the  defendant 
was  let  into  possession  by  the  plaintiff  of  the  remaining  part 
of  the  farm. 

In  the  maintirae  the  defendant's  solicitors,  Messrs.  Black, 
Freeman  &  Gell,  to  whom  the  defendant  had  sent  the  draft 
agreement,  requested  Messrs.  Parkers  to  furnish  them  with 
a  copy  of  the  lease,  referred  to  in  the  draft  as  that  under 
which  plaintiff  held  (being  the  lease  from  Bayntun  to  Nich- 
olas of  the  lOth  of  October,  1870),  and  the  same  was  sent  to 
them  on  the  3d  of  June,  1875. 

On  the  14th  of  June  Messrs.  Black,  Freeman  &  Gell,  in 
reply  to  a  letter  from  Messrs,  Parkers  pressing  for  a  return 
of  the  said  draft  approved,  wrote  to  them  as  follows :  "  War- 
den and  Hyde.  In  reply  to  your  favor  of  Saturday,  the 
terms  of  the  original  lease  are  of  such  a  nature  that  we  really 
cannot  advise  Mr.  Warden  to  accept  the  tenancy.  We  hope 
to-morrow  to  return  your  draft  with  our  remarks  thereon,  to 
see  whether  the  superior  landlord  can  release  any  of  the 
covenants.  Some  of  them  are  extremely  objectionable,  viz., 
the  power  to  resume  for  building  purposes,  and  the  deter- 
mination on  the  bankruptcy  of  the  lessee,  and  there  are  some 
other  points  as  to  the  farm." 

On  the  19th  of  June  Messrs.  Black,  Freeman  &  Gell  re- 
turned the  copy- lease,  having  placed  marginal  notes  against 
the  clauses  to  which  they  objected. 

The  only  objections  so  taken  which  were  relied  upon  by 
the  defendant  in  the  argument  before  us,  and  to  which,  there- 
fore, we  may  confine  our  attention,  were,  first,  to  the  cove- 
nant not  to  mow  meadow  land  more  than  once  a  year,  it 
being  suggested  that  there  could  be  no  objection  to  mowing 
more  than  once  a  year  if  an  equivalent  was  put  on  the  land  ; 
and  secondly,  to  the  provision  giving  a  right  of  re  entry 
if  the  lessee  should  become  bankrupt  or  make  any  compo- 
sition with  his  creditors,  or  if  any  execution  should  issue 
against  him. 

An  interview  afterwards  took  place  between  the  solicitors, 
when  the  objections  to  the  provisions  of  the  lease  were  dis- 
cussed, and  on  the  28th  of  June  Messrs.  Parkers  wrote  to 
Messrs.  Black,  Freeman  &  Gell  a  letter  containing  the  fol- 
78]  lowing  passage :  "After  *seeing  you  on  Saturday  last 
we  called  upon  Mr.  Waugh,  at  Cuckfield.  Mr.  Waugh  is 
Mr.  Bay n tun's  solicitor,  and  on  our  explaining  matters  to 
him,  he  has  agreed  to  grant  an  entirely  new  lease  of  Freek's 
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Farm  to  Mr.  Hj'de,  omitting  the  clauses  to  wliich  you  object, 
with  the  exception  of  the  clause  relating  to  the  not  mowing 
of  the  pasture  more  than  once  in  a  yeur.  This  Mr.  Waugh 
will  not  give  way  upon,  although  we  oflPered  that  an  equiv- 
alent in  manure  should  be  put  upon  the  land.  We  hope, 
therefore,  you  will  see  your  way  to  waiving  this  objection." 
In  a  letter  of  the  1st  of  July,  1875,  Messrs.  Black,  Freemaa 
&  Gell  suggested  to  Messrs.  Parkers  that  if  a  new  lease  were 
to  be  granted  it  should  be  to  the  defendant  direct.  This 
suggestion  was  communicated  by  Messrs.  Parkers  to  Mr. 
Waugh,  the  solicitor  for  Bayntun,  in  a  letter  dated  the  2d 
of  July,  with  an  intimation  that  on  behalf  of  the  plaintiff 
they  did  not  see  any  objection  to  that  suggestion  being 
acted  upon. 

Various  attempts  were  thereupon  made  on  the  part  as 
well  of  the  plaintiff  as  of  the  defendant,  who  at  that  time,  at 
all  events,  was  very  anxious  to  take  the  Freek's  Farm,  to 
obtain  a  new  Wse  from  Bayntun,  which  it  was  stated  in 
Messrs.  Parkers'  letters  of  the  28th  of  June  he  had  agreed 
to  give,  and  a  long  correspondence  ensued  on  the  subject 
between  Messrs.  Parkers,  Messrs.  Black,  Freeman  &  Gell, 
and  Mr.  Waugh,  Bayntun' s  solicitor,  which  it  is  unneces- 
sary further  to  notice;  but  it  was  ultimately  found  impos- 
sible to  obtain  any  such  new  lease,  either  to  the  plaintiff  or 
direct  to  the  defendant,  except  upon  terms  to  which  the 
plaintiff  would  not  submit ;  and,  in  copsequence,  the  defend- 
ant, in  the  month  of  August,  declined  to  accept  tlie  proposed 
underlease  from  the  plaintiff  alone,  and  offered  to  redeliver 
possession  of  the  farm,  which  was  at  first  declined  by  the 
plaintiff,  but  was  afterwards  accepted  upon  the  terms  that 
such  acceptance  should  be  without  prejudice  to  the  rights  of 
the  parties. 

Under  these  circumstances,  this  action  was  commenced  on 
the  21st  of  August,  1875,  seeking  the  specific  performance 
of  the  parol  contract,  and  the  same  came  on  for  trial  before 
Lord  Coleridge  at  Lewes  on  the  9th  of  March,  1876. 

It  was  not  disputed  that  if  there  was  a  concluded  parol 
agreement,  the  taking  possession  and  acts  of  ownership  were 
sufficient  *to  take  the  case  out  of  the  Statute  of  [79 
Frauds  ;  and  the  only  issue  of  fact  on  that  trial  was  whether 
there  had  been  such  a  concluded  agreement,  or,  as  the  de- 
fendant contended,  only  a  negotiation  for  an  agreement; 
and  upon  that  issue  a  verdict  was  found  for  the  plaintiff. 
It  was  assumed  throughout  the  trial  by  all  parties  that  the 
question  of  title  was  to  be  left  open,  and  not  affected  by  a 
verdict  in  favor  of  the  contnict;   and,  accordingly,  Lord 
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Coleridge  did  not  direct  judgment  to  be  entered,  but  reserved 
liberty  to  either  party  to  apply  to  tlie  court  above  for  judg- 
ment, when  the  question  of  title  would  be  more  conveniently 
discussed. 

The  cause  accordingly  came  on  before  the  Exchequer  Di- 
vision on  the  24th  of  May,  1876,  upon  a  motion  by  the  plain- 
tiff that  judgment  should  be  entered  for  him  for  the  specific 
performance  of  the  agreement,  and  for  consequential  di- 
rections, and  upon  a  motion  on  the  part  of  the  defend- 
ant to  make  absolute  a  rule  nisi  which  he  had  obtained 
for  a  new  trial,  and  the  court  being  of  opinion  that  the 
plaintiff  was  not  in  a  position  to  grant  such  an  underlease 
as  the  defendant  was  entitled  to  without  the  assistance  of 
the  superior  landlord,  which  could  not  be  obtained,  di- 
rected judgment  to  be  entered  for  the  defendant  without 
costs,  and  that  the  plaintiff  should  have  his  costs  up  to  the 
time  of  the  payment  of  a  certain  sum  of  money  into  court, 
in  respect  of  damage  alleged  to  have  been  done  by  the  de- 
fendant while  in  possession,  and  as  to  which  no  further 
question  arises. 

This  decision  was  challenged  by  the  present  appeal  on  the 
part  of  the  plaintiff ;  and  the  defendant  gave  notice  that  on 
the  hearing  of  such  appeal  he  should  apply  that  the  judg- 
ment of  the  Exchequer  Division  might  be  varied,  by  direct- 
ing the  plaintiff  to  pay  to  the  defendant  the  defendant's  costs 
of  the  action ;  and  that  he  should,  if  necessary,  rely  upon 
the  rule  for  a  new  trial  (on  which  no  opinion  was  expressed 
by  the  Exchequer  Division),  and  apply  to  the  Court  of  Ap- 
peal for  a  new  trial  accordingly,  or  for  judgment  upon  the 
ground,  that  no  agreement  was  proved  which  was  sufficiently 
complete  to  be  subject  of  a  claim  for  specific  performance,  as 
well  as  on  the  grounds  on  which  judgment  was  given  by  the 
Exchequer  Division. 

Before  discussing  the  objections  raised  to  the  plaintiff's 
title,  it  will  be  as  well  to  notice  the  contention  of  the  plain- 
80]  tiff  that  the  *defendant  had  by  taking  possession  ac- 
cepted the  title.  We  think  that  this  contention  cannot  be 
sustained.  For  where  possession  is  taken,  as  in  this  case, 
with  the  knowledge  and  consent  of  the  grantor,  it  amounts 
only  to  evidence  of  an  acceptance  of  the  title,  which  may  be 
rebutted  by  circumstances  showing  that  it  was  not  intended 
by  the  parties  to  have  that  effect.  In  this  case  we  think 
that  the  conduct  of  the  parties  shows  conclusively  that  there 
was  no  such  intention  ;  since  at  the  time  when  possession 
was  given  of  the  main  part  of  the  farm,  on  the  24th  of  June, 
objections  to  the  title  had  been  distinctly  raised  by  the  de- 


Vol  III.]  EXCHEQUER  DIVISION.  167 

Hyde  v.  Warden.  1877 

fendanf  8  solicitors,  and  correspondence  respecting  the  same 
between  the  solicitors  was  continued  for  a  considerable  pe- 
riod after  r  u(*'h  poi^session  had  been  taken.  In  fact,  although 
the  taking  p  )sse^sion  was  in  such  correspondence,  and 
throughout  the  proceedings  in  the  action,  insisted  upon  as 
a  part  performance,  so  as  to  take  the  case  out  of  the  Statute 
of  Pi-auds,  it  was  never  alleged  on  behalf  of  the  plaintiff, 
until  the  hearing  of  the  appeal  before  us,  that  such  taking 
possession  had  the  further  effect  of  being  an  acceptance  of 
the  title. 

But  then  it  was  urged  on  the  part  of  fhe  plaintiff  that  the 
defendant  by  contracting  for  an  underlease,  must  be  taken 
to  have  had  constructive  notice  of  the  provisions  of  the 
original  lease,  when  he  took  possession  of  a  portion  of  the 
premises  on  the  25th  of  May;  and  that  at  least  all  objections 
apparent  on  the  face  of  the  lease  were  thereby  waived  ;  and 
the  case  of  Cosser  v.  ColUnge  (*)  was  relied  upon  in  support 
of  that  proposition.  But  we  think  it  may  be  considered  as 
settled  that  the  principle  of  that  case  can  only  be  applied 
where  (as  indeed  was  the  fact  in  Cosser  v.  Collinge{^))  the 
defendant  had  a  fair  opportunity  of  ascertaining  for  him- 
self the  provisions  of  the  original  lease:  see  Orosvenor  v. 
Green  {');  Smith  v.  Capron{*),  In  the  present  case  there 
was  no  such  fair  opportunity  before  the  copy-lease  was  sent 
to  the  defendant's  solicitor  as  hereinbefore  mentioned.  For 
the  contract  was  made  at  the  defendant's  house,  when  it  is 
not  pretended  that  the  plaintiff  had  with  him  the  lease,  or 
any  copy;  and,  indeed,  the  fact  that  the  plaintiff  (as  he  ad- 
mits) *informed  the  defendant  that  he  held  Freek's  [81 
Farm  on  a  lease  at  £220  per  annum,  which  was  entirely  in- 
correct, affords  abundant  evidence  that  such  lease  was  not 
produced,  or  its  provisions  properly  explained  to  the  de- 
fendant, at  the  time  the  contract  was  entered  into.  It  is  true 
that  the  defendant  had  not  merely  constructive  but  actual 
notice  of  the  provisions  of  the  original  lease,  when  he  took 
possession  of  the  remaining  part  of  the  property  on  the  24th 
of  June ;  but  that,  as  has  been  already  observed,  was  after 
certain  specific  objections  to  those  provisions  had  been  taken 
and  had  become  the  subject  of  a  correspondence  between 
the  solicitors,  which  continued  for  some  time  afterwards 
without  any  waiver  of  such  objections  being  insisted  upon  or 
even  mentioned. 

Under  these  circumstances  we  are  of  opinion  that  the 
specified  objections  to  the  provisions  of  the  original  lease 

(')  3  My.  A  K.,  283.  (»)  28  L.  J.  (Ch.),  178.  (»)  7  Hare,  186. 
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have  not  been  waived,  and  must  be  considered  on  their 
merits. 

It  is  quite  a  different  question  whether  it  is  now  open  to 
the  defendant  to  take  other  objections  to  those  provisions, 
not  specified  in  the  margin  of  tlie  copy-lease  when  returned 
by  the  defendant's  solicitors.  We  are  of  opinion  that  it 
is  not  so  open  to  bim,  where  such  objections  were  known 
and  might  have  been  insisted  on  before  possession  was 
taken,  and  that  such  objections,  even  if  valid,  ought  to 
be  considered  to  have  been  waived.  This  disposes  of  one 
objection  urged  before  us  to  the  title  which  would  other- 
wise have  been  fatal,  viz.,  that  the  original  lease  was  not,  as 
represented,  a  lease  of  Freek's  Farm  only  at  a  rent  of  £220, 
but  of  the  two  farms  at  one  undivided  rent  of  greater 
amount.  For  this  objection  was  patent  on  the  lease  itself, 
and  yet  was  not  noticed  in  the  margin  of  the  copy-lease 
when  returned,  nor,  indeed,  at  any  time  during  the  corre- 
spondence which  ensued,  and  must  therefore,  we  think,  be 
considered  as  having  been  waived  by  the  taking  of  pos- 
session. 

We  proceed  to  consider  the  objections  taken  to  the  title 
which  have-  not  been  waived.  The  first  was  that  there  was 
no  evidence  of  the  consent  in  writing  of  Bayntun  or  his 
mortgagees  to  the  proposed  underlease.  We  think  that 
this  objection  cannot  be  sustained.  It  was  stipulated  that 
such  consent  should  not  be  withheld  from  an  assignment  or 
underlease  to  a  respectable  and  responsible  person  ;  and  no 
imputation  has  been  made  against  the  respectability  or  re- 
sponsibility of  the  defendant ;  and  consequently  any  attempt 
82]  *on  the  part  of  Bayntun  or  his  mortgagees  to  eject  the 
defendant,  on  the  ground  that  no  consent  in  writing  had 
been  given,  would  fail :  see  Treloar  v.  Bigge  Q.  Moreover 
we  should,  if  it  were  necessary,  be  prepared  to  nold  that  the 
contention  of  the  plaintiflf  is  correct,  that  the  power  of  re- 
entry, being  only  in  the  event  of  the  lessee  *' wilfully  failing 
or  neglecting  to  perform  any  of  the  covenants,"  does  not 
apply  to  a  breacn  of  a  negative  covenant :  see  West  v. 
I>obb  (•). 

The  only  remaining  objections  necessary  to  be  considered 
are  those  taken  to  two  of  the  provisions  of  the  lease,  viz., 
the  unqualified  covenant  not  to  mow  meadow  land  more 
than  once  a  year,  and  the  power  of  entry  in  case  of  the 
bankruptcy,  &c.,  of  the  lessee,  both  of  which  provisions 
were  said  on  behalf  of  the  defendant  to  be  unusual  and  un- 
reasonable.    With  regard  to  the  first  of  these  provisions  we 

0)  Law  Rep.,  9  Ex.,  161 ;  9  Eng.  R.,  464.         («)  Law  Rep.,  6  Q.  B.,  460. 
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think  that  the  objection  fails.  For  although  it  is  undoubt- 
edly very  common  in  farming  leases  to  qualify  a  covenant 
not  to  mow  meadow  land  more  than  once  a  year,  by  except- 
ing from  its  operation  cases  wliere  an  equivalent  in  the 
shape  of  manure  is  brought  on  tlie  land,  it  is  by  no  means  in- 
variable to  do  so,  and  in  our  opinion  the  omission  of  such 
qualification  is  not  sufficient  to  make  the  covenant  so 
unusual  or  unreasonable  as  to  give  a  right  to  the  defendant 
to  object  to  the  title  on  that  account.  But,  as  to  the  other 
provision  objected  to,  nameljr,  the  power  of  re-entry  not 
only  if  the  lessee  (which  word  is  expressly  declared  to  in- 
clude assigns)  should  become  bankrupt,  or  make  any  com- 
position with  his  creditors,  but  also  if  any  execution  should 
issue  against  him,  such  provision  appears  to  us  unusual  apd 
unreasonable,  especially  in  the  present  case,  where  the  de- 
fendant would  be  liable  to  be  evicted  for  breach  of  the  con- 
dition not  only  by  himself,  but  by  the  original  lessee 
Nicholas,  of  whose  circumstances  he  might  very  probably 
know  nothing.  The  court,  therefore,  ought  not  in  our 
opinion  to  compel  the  defendant  to  take  an  underlease  if  he 
would  thereby  be  exposed  to  such  a  liability. 

So  matters  stood  upon  the  evidence  presented  to  the  con- 
sideration of  the  court  below;  but  the  plaintiflF,  in  pursu- 
ance of  notice,  applied  to  us  for  leave  to  produce  additional 
evidence,  for  the  *purpose  of  showing  that  there  had  [83 
been  a  severance  of  the  reversion  in.tlie  two  farms  com- 
prised in  the  original  lease  from  Bayntun  to  Nicholas, 
which,  according  to  the  doctrine  established  in  KnighV s 
Case{^\  and  in  Twynam  v.  Pickardi^\  would  destroy  the 
power  of  re  entry  reserved  in  the  lease,  and  thus  cure  the 
defect  in  the  title  lastly  discussed  ;  and  the  defendant  not 
objecting,  we  allowed  such  additional  evidence  to  be  given. 
It  consisted  of  three  identures,  the  effect  of  which  it  will  be 
convenient  to  consider  separately. 

The  first  of  these  indentures,  dated  the  Slst  of  January, 
1874,  was  made  between  Bayntun  of  the  one  part,  and  the 
plaintiff  of  the  othier.  By  this  indenture,  after  reciting 
the  assignment  of  the  10th  of  October,  1873,  from  Mills  to  the 
plaintiff  of  the  residue  then  unexpired  of  the  term  granted 
by  the  lease  from  Bayntun  to  Nicholas,  of  the  lOth  of  Oc- 
tober, 1870,  and  that  Bayntun  had  agreed  to  grant  to  the 
plaintiff  an  extension  of  his  term,  so  far  as  regarded  Bridge 
Farm,  together  with  certain  rights  of  sporting  not  affecting 
the  questions  arising  in  this  action,  it  was  witnessed  (amongst 
other  things)  that  Bayntun  demised   to   the  plaintiff  the 
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Bridge  Fnrni  for  a  term  of  five  years  from  the  29th  of  Sep- 
tember, 1884  (that  being  the  day  when  the  former  lease  of 
the  lOth  of  October,  1870,  would  expire),  but  subject  to  the 
last-mentioned  lease,  as  long  as  tlie  same  should  subsist,  at 
the  rent  of  £180  during  the  said,  term  of  five  years  thereby 
granted,  being  an  improved  rent  of  £100  over  and  above  the 
£80  reserved  in  the  original  lease  of  Bridge  Farm  to  Bayn- 
tun  of  the  6th  of  January,  1869.  It  was  argued  on  the  part 
of  the  plaintiff  that,  as  the  further  lease  of  Bridge  Farm  for 
five  years  from  the  29th  of  September,  1884,  would  expire 
at  the  same  time  as  the  original  lease  of  the  Bridge  Farm  to 
Bayntun  of  the  6th  of  January,  1869,  such  further  lease 
would,  according  to  the  decisions  of  Parmenter  v.  Webber  (*) 
apd  Beardman  v.  Wilson  {^\  amount  to  an  assignment  of 
the  original  lease,  and  thus  effect  a  severance  of  the  reversion. 
But  it  will  be  observed  that  such  further  lease  is  not  to  com- 
mence until  the  29th  of  September,  1884,  when  the  former 
lease  from  Bayntun  to  Nicholas,  and  then  vested  in  the 
84]  plaintiff,  would  expire.  It  was  not,  therefore,  *a  lease 
of  tlie  reversion  but  a  reversionary  lease,  or  in  other  words 
an  iiitei'esse  tei'rai)ti,  wliich  is  only  a  right  and  not  an  estate, 
and,  according  to  a  w^ell-established  principle  of  law,  would 
neither  cause  nor  prevent  a  merger.  In  the  meantime,  there- 
fore, until  the  interesse  termini  ripens  into  an  estate,  which 
will  not  be  until  the  expiration  of  the  lease  of  Bayntun  to 
Nicholas,  the  reversion  will  continue  in  Bayntun,  and  there 
will  be  no  severance,  and  consequently  no  destruction  of 
the  right  of  re-entry.  In  fact,  until  that  time  it  cannot  be 
ascertained  whether  the  further  lease  will  or  will  not  operate 
as  an  assignment;  for  if,  during  the  pendency  of  the  lease 
from  Bayntun  to  Nicholas,  Bayntun  should  obtain  from  the 
superior  landlord  an  extension  of  his  term  in  Bridge  Farm, 
his  further  lease  to  the  plaintiff  would  undoubtedly  operate 
according  to  its  purport  as  an  underlease,  and  not  as  an 
assignment.  Moreover,  the  grant  of  the  further  lease  is  ex- 
pressly made  subject  to  the  former  lease  from  Bayntun  to 
Nicholas  of  the  10th  of  October,  1870,  which,  even  if  the 
said  grant  had  operated  as  an  immediate  assignment'of  the 
reversion. in  Bridge  Farm,  would  have  kept  alive  the  right 
of  re  entering  over  Bridge  Farm,  and  a  fortiori  over  Freek's 
Farm,  even  if  it  would  have  been  otherwise  destroyed  ;  see 
the  case  of  Doe  v.  Bateman  ('),  where  it  was  held  that  if  A., 
being  possessed  of  a  term  of  years,  demised  his  whole  interest 
to  B.,  subject  to  a  right  of  re-entry  on  the  breach  of  a  condi- 
tion, A.  might,  by  virtue  of  the  agreement  between  the  parties, 
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re-enter  for  the  condition  broken,  aitlioagli  he  had  no  re- 
version. 

Tiie  second  of  the  said  indentures  relied  upon  by  the 
plaintiff,  dated  the  9th  of  September,  1875,  was  made  be- 
tween the  said  Benjamin  Alfred  Arnold  and  Charles  Edwin 
Ogdeii  of  the  first  part,  one  Sarah  Ann  Arnold  of  the  sec- 
ond part,  the  plaintiff  of  the  third  part,  and  Bayntun  of 
the  fourth  part.  After  reciting  the  lease  of  the  Bridge  Farm 
from  Arnold  and  Ogden  to  Bayntun  of  the  6th  of  January, 
1809,  and  that,  under  and  by  virtue  of  the  lease  from  Bayn- 
tun to  Nicholas  of  the  10th  of  October,  1870,  and  of  the 
assignment  thereof  from  Mills  to  the  plaintiff  of  the  10th  of 
October,  1873,  and  of  the  further  lease  from  Banytun  to  the 
plaintiff  of  the  21st  of  January,  1874,  the  plaintiff  was  lessee  or 
assignee  under  Bayntun  of  the  Bridge  Farm  for  the  residue 
of  the  term  *created  by  the  lease  from  Arnold  and  of  [85 
Ogden  to  Bayntun  of  the  6th  of  January,  1869,  and  of  other 
hereditaments,  the  property  of  Bayntun  (meaning  Freek's 
Farm)  at  a  rent  of  £310  until  Michaelmas,  1884,  and  there- 
after at  the  rent  of  £180  for  the  Bridge  Farm  alone  during  the 
i-esidue  of  the  term  ;  and  further  reciting  that  on  the  18th  of 
January,  1875,  an  action  of  ejectment  had  been  commenced 
by  Arnold  and  Ogden  and  Sarah  Ann  Arnold  against  Baj'n 
tun  and  the  plaintiff  for  the  recovery  of  the  possession  of 
Bridge  Farm,  for  an  alleged  forfeiture  by  breaches  of  several 
of  the  covenants  contained  in  the  lease  of  the  6th  of  January, 
1869,  and  reciting  that  by  an  order  made  in  the  action  by  con- 
sent of  all  parties  thereto,  it  was  ordered  that  the  proceed- 
ings in  the  action  should  be  stayed  upon  the  terms  following, 
itiat  was  to  say  :  1.  Hyde  to  continue  tenant  of  the  Bridge 
Farua.  2.  Bayntun  to  assign  from  Lady  day,  1873,  all  his 
interest  in  the  lease  from  Arnold  and  Ogden  to  himself,  with 
the  license  and  approval  of  Arnold  and  Ogden,  such  assign- 
ments to  be  prepared  by  their  solicitor,  and  the  costs  thereof 
to  be  paid  by  Hyde.  3.  Arnold  and  Ogden  to  waive  all 
claims  in  respect  of  any  breach  or  breaches  of  covenant 
under  the  lease,  and  Hyde  to  be  allowed  till  Michaelmas, 
1876,  to  remedy  existing  breaches  of  covenant.  4.  Hyde  to 
pay  Arnold  and  Ogden  direct  the  rent  payable  under  the 
lease.  6.  Bayntun  to  be  released  by  Arnold  and  Ogden  from 
all  liability  in  respect  of  covenants  in  the  lease,  {)ast  or 
future.  6.  All  payments  of  rent  made  under  provision  4 
by  Hyde  to  Arnold  and  Ogden  to  be  allowed  by  Bayntun 
in  seUling  rent  as  between  Hyde  and  Bayntun.  By  7, 
8,  and  9  certain  payments  are  provided  for,  not  necessary 
to  be  here  stated.     10.  Subject  to  provisions  4  and  6,  the 
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rights  to  and  relating  to  the  recovery  of  rent,  whether  by 
action,  distress,  or  otherwise,  from  Hyde  to  Bayntun,  to  re- 
main as  under  existing  leases  from  Bayntun  to  Nicholas  and 
Bayntun  to  Hyde,  it  was  witnessed  that  Arnold  and  Ogdeu 
and  Sarah  Ann  Ogden,  in  pursuance  of  the  order,  and  iu  * 
part  performance  thereof,  released  Bayntun  from  all  the 
covenants,  clauses,  and  agreements  in  the  recited  indenture 
of  lease  contained,  and  from  all  liability,  past,  present,  and 
future  in  respect  thereof,  provided  that  nothing  therein  con- 
tained should  extend  to  put  an  end  to  or  determine  the  lease 
or  the  indenture  of  the  lOth  of  October,  1870,  the  10th  of 
86]  October,  *1873,  and  the  21st  of  January,  1874,  or  oth- 
erwise vary  or  affect  the  same,  save  as  appeared  by  those 
presents,  or  to  release  or  discharge  the  plaintiffs  in  the  re- 
cited action  from  payment  to  Bayntun  of  the  improved 
rent  reserved  under  the  last-mentioned  indenture  during  the 
then  residue  of  the  term  granted  by  the  indenture  of  lease 
of  the  6th  of  January,  1869,  or  to  in  any  way  diminish  or 
prejudice  the  right  of  Bayntun  to  and  relating  to  the  re- 
covery of  such  rent,  save  that  the  plaintiff  should  pay  direct 
to  the  persons  entitled  thereto  the  rent  of  £80  reserved  by 
the  lease  of  the  6th  of  January,  1869,  instead  of  paying  the 
same  through  Baj^ntun. 

It  was  contended  on  behalf  of  the  plaintiff  that  the  effect 
of  the  indenture,  taken  in  conjunction  with  the  consent 
order  in  the  action  therein  recited,  was  in  equity  to  transfer 
all  Bayntun's  interest  in  Bridge  Farm  to  the  plaintiff,  ex- 
cept only  the  rights  to  and  relating  to  the  recovery  of  rent 
under  the  lease  from  Bayntun  to  Nicholas  of  the  10th  of 
October,  1870,  and  under  the  further  lease  of  Bayntun  to 
the  plaintiff  of  the  21st  of  January,  1874,  and  thus  to  create 
a  complete  severance  of  the  reversion  in  the  two  farms. 
!Now  assuming  this  construction  of  the  indenture  and  order 
to  be  correct,  which  we  think  it  is,  subject  to  an  observa- 
tion to  be  made  presently  as  to  the  terms  in  which  an  ac- 
tual assignment  of  such  interest  would  probably  be  directed 
by  the  court,  still  the  question  arises  whether  the  assign- 
ment by  the  lessor  of  the  reversion  in  one  of  two  farms 
comprised  in  the  same  lease  to  the  lessee  himself  falls  within 
the  principle  of  KnighVs  Case{^\  so  as  lo  destroy  the 
right  of  re-entry  over  both  farms.  Although  we  are  not 
aware  of  any  authority  one  way  or  other  on  the  point,  we 
think  that  it  has  not  that  effect.  Where,  indeed,  the  re- 
version is  so  dealt  with  as  to  be  vested  in  two  different  per- 
sons (other  than  the  lessee  himself)  the  inconvenience  and 
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liardsliip  upon  the  lessee  of  being  exposed  to  two  actions 
of  ejectment  for  breach  of  any  condition  in  tbe  lease  may 
well  explain  and  justify  the  rule;  but  where  the  reversion 
of  one  of  the  farms  is  assigned  to  the  lessee  himself,  there 
is  obviously  no  such  inconvenience  or  hardship.  Such  an 
assignment  would  cause  a  merger  and  determination  of  the 
term  in  the  farm  of  which  the  reversion  *is  so  assigned ;  [87 
but  as  both  the  term  and  reversion  would  continue  in  the 
other  farm,  it  is  not  easy  to  assign  any  satisfactory  reason 
why  the  right  of  entry  and  other  incidents  to  the  reversion 
in  that  farm  should  not  also  remain  intact.  But,  further, 
if  there  is  any  doubt  on  this  point,  it  must  be  observed  that 
Bayntun  has  not  yet  executed  any  assignment  of  his  interest 
in  the  lease  of  Bridge  Farm  of  the  6th  of  January,  1869, 
as  directed  by  the  order  in  the  action  hereinbefore  recited  ; 
and  I  think  that  no  such  assignment  would  be  directed  by 
the  court,  if  applied  to,  without  providing  that  it  should 
not  affect  the  right  of  re-entry  over  Freek's  Farm,  which  it 
clearly  was  not  the  intention  of  either  party  to  disturb. 

The  third  and  last  of  the  indentures  relied  upon  by  the 
plaintiff  was  dated  the  3d  of  March,  1876,  and  was  made 
between  Arnold  and  Ogden,  of  the  first  part,  Sarah  Ann 
Arnold,  of  the  second  part,  and  the  plaintiff,  of  the  third 
part,  whereby  it  is  recited  that  the  Bridge  Farm  has  become 
vested  in  the  plaintiff  for  thexesidue  of  the  term  of  twenty- 
one  years  granted  by  the  lease  of  the  6th  of  January,  1869, 
to  Bayntun,  and  fresh  arrangements  are  come  to  between 
the  lessors  and  the  plaintiff  upon  that  footing,  but  as  Bayn- 
tun was  no  party  to  that  deed,  his  rights  cannot  be  affected 
by  its  contents,  and  no  further  notice  therefore  need  be 
taken  of  it. 

Under  the  circumstances  it  appears  to  us  that  none  of 
those  deeds  have  the  effect  contended  for  of  destroying 
Bayntun's  right  of  re-entry  over  Freek's  Farm  in  the  event 
of  the  bankruptcy,  &c.,  of  the  lessee,  and  the  objection  to 
the  tiU*^  on  that  ground  is  therefore  not  omvd.  No  doubt 
with  the  assistance  of  Bayntun  this  objection  could  be  re- 
moved and  a  good  title  could  be  made;  and  we  are  pressed 
to  direct  a  general  inquiry  as  to  title  in  order  that  the 
plaintiff  might  have  an  opportunity  of  trying  again  to  obtain 
Bayntun's  concurrence.  But  no  evidence  was  adduced  be- 
fore us  that  there  was  a  better  prospect  of  obtaining  it  now 
than  when  he  refused  it  in  1875;  and  considering  that  Freek's 
Farm  was,  as  both  parties  know,  required  for  the  defendant's 
immediate  occupation  as  a  farm,  we  quite  agree  with  the 
judgment  of  the  court  below,  that  it  would  not  be  right  or 
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just  to  the  defendant  to  allow  furtlier  delay  upon  the  mere 
chance  of  obtaining  such  concurrence. 

88]  *It  remains  to  consider  the  cross  notice  of  the  de- 
fendant. That  part  of  the  motion,  which  sought  to  have 
the  judgment  of  the  court  below  varied  with  respect  to  the 
costs,  was  abandoned  by  counsel  on  the  hearing  of  the  ap- 
peal ;  and  the  view  we  have  taken  in  the  question  of  title 
makes  it  unnecessary  for  us  to  express  any  opinion  on  the 
rest  of  the  motion,  and  we  think,  under  the  circumstances, 
that  no  costs  ought  to  be  given  of  the  motion  to  either  side. 
On  the  whole,  we  tiiink  the  decision  of  the  court  below 
was  right  and  must  be  affirmed;  and  that  the  appeal  must 
he  dismissed  with  costs  ;  and  that  no  order  ought  to  be  made 
as  to  the  defendant's  cross  motion  as  to  costs  or  otherwise. 

Judgment  affirmed. 

Solicitors  for  plaintiflf :  Blacky  Freeman  <£  Qell. 
Solicitors  for  defendant:  Parkers. 

See  80  Eng.  Rep.,  46  nota 


[3  Exchequer  Division,  96.J 
Feb.  4,  1878. 


95]    *BoDY  and  Another,  Appellants ;  Jeffery,  Re- 
spondent. 

Turnpike  Road» — Zoeomotives  itsed  on  Highways — Locomotive  Act,  1861  (24  d:  25  Vid. 

e.  TO),  «.  8 —  Wheels  with  Shoes. 

By  the  Locomotive  Act,  1861  (24  <fe  26  Vict.  c.  70),  i.  8,  every  locomotive 
used  on  a  highway  and  drawing  any  wagon  shall  have  the  tires  of  the  wheels 
thereof  not  less  than  9  inches  in  width,  and  the  wheels  shall  he  cylindrical  and 
smooth-soled,  or  used  with  shoes  or  other  bearing  surface  of  a  width  not  less  than 
9  inches. 

A  locomotive  w^as  used  on  a  highway,  having  the  tires  of  the  two  driving  wheels 
18  inches  wide.  Upon  the  tires  were  strips  or  shoes  9f  inches  in  width,  measured 
across  the  tire  parallel  to  the  axis  of  the  wheel,  and  8  inches  broad  and  1  inch  thick. 
The  shoes  were  placed  alternately  on  each  eds^e  of  the  tire,  and  in  the  centre  they 
touched  and  overlapped  one  another  by  about  li  inch.  There  was  thus  always  a 
bearing  surface  of  at  least  9  inches  in  width  on  the  road  : 

Held,  that  no  shoes  or  bearing  surface  would  comply  with  the  statute  unless  they 
were  similar  to  the  tires  of  the  wheels  prescribed,  viz.,  uniform  smooth-surfaced  bands 
of  the  width  of  9  inches  at  least  round  the  whole  circumference  of  the  wheels  ;  that 
these  bands  must  be  continuous  and  unbroken  (save  in  so  far  as  the  joints  of  the  ma- 
terial used  might  render  perfect  continuity  impossible) ;  and  that  the  engine  in  ques- 
tion did  not  comply  with  the  statute. 
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[8  Exchequer  Division,  101.] 
Nov.  28,  1877. 

*YouNG,  Appellant;  Cook,  Respondent       [101 

Inland  Revenue — License  to  deal  in  Gold  Plate — Article  composed  wholly  er  in  part  of 

Gold—ZO  db  81  Vict.  e.  90,  «.  1,  8,  6. 

The  terna  "/srold,"  as  used  in  80  &  81  Vict.  c.  90,  which  imposes  a  duty  on  licenses 
to  trade  in  gold  or  silver  plate,  does  not  mean  pure  gold,  but  a  mixture  of  pure  gold 
and  alloy  :  so  that  a  goldsmith,  holdine:  a  license  on  the  lower  scale,  is  liable  to  a 
penalty  if  he  sells  an  article  as  gold  wiiich  weighs  more  than  two  ounces,  though  it 
does  not  contain  two  ounces  of  pure  gold. 


[8  Exchequer  Division,  108.] 
Dec.  6,  1877. 


*The  Chartered  Mercantile  Bank  of  India,     [108 
London  and  China,  v.  Wilson. 

Jievemie — Inhabited  House  Duty — 14  <fc  15  Vict.  c.  86,  «.  I — Building  oceupied  for  pur- 
poses of  Trade  oitltf — Telegrnph  Company — 67  Oeo.  8,  c.  26,  8.  1 — 6  Ueo.  4,  c.  44, 
,.  4—32  cfe  33  Vict.  c.  14,  ».  11. 

A  banking  company  carried  on  their  business  on  a  part  of  their  premises,  and  let 
off  the  remainder  to  a  telegraph  company,  with  the  exception  of  two  rooms  occupied 
by  a  caretaker,  who  lool»e<l  after  the  wliole  premises.  The  banking  company  having 
been  assess«ed  to  the  inhabited  house  duty  in  respect  of  the  whole  building : 

Held  (by  Kelly,  C.B.,  and  Pollock,  B.),  that  the  business  of  a  telegraph  company 
is  a  trade  within  the  meaning  of  67  Geo.  8,  c.  25,  s.  1,  and  that  as  the  whole  of  the 
premises  wore  occupied  fur  purposes  of  trade  only  they  were  exempt  under  82  &  S3 
Vict.  c.  14,  8.  11 : 

Jleld,  contra,  by  Cleasby,  B.,  that  the  provisions  of  32  &  83  Vict.  c.  14,  s.  11,  ap- 
ply only  to  premises  occupied  for  the  purposes  of  trade  within  67  Geo.  3,  c.  26,  s.  1, 
and  not  to  premises  used  as  offices  or  counting  houses  for  any  profession,  vocation, 
business,  or  calling  within  6  Geo.  4,  c.  44,  s.  4 ;  that  the  business  of  a  telegraph 
company  was  not  a  trade  within  the  meaning  of  the  former  act,  and  that  the  prem- 
ises were  not  exempt. 
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[3  Exchequer  Division,  121.] 
Feb.  4,  1878. 

121]    *WooDWARD  V.  The  London  and  North  West- 
ern Railway  Company. 

Carrurn  Act  (U  Geo.  4  <fc  1  Wm.  4,  c.  68).  s.  '[—Painting  •r  Picture^ Painted  Pat- 

tenia  and  D&tifffts. 

The  word  "paintings"  in  the  Carriers  Act  (11  Geo.  4  A  1  Wm.  4,  c.  68),  a.  1,  is 
used  in  its  ordinary  and  popular  sense  to  denote  works  of  art. 

Colored  imitations  of  rugfs  and  carpets  and  colored  working  designs,  each  of  them 
valuable  and  designed  by  skilled  persons  and  hand-painted,  but  having  no  value  as 
works  of  art : 

Held,  not  to  be  paintings  within  the  Carriers  Act. 

This  was  an  action  to  recover  the  value  of  certain  goods 
lost  through  the  negligence  of  the  defendants. 

At  the  trial  before  Cleasby,  B.,  at  the  Easter  sittings  in 
London,  1877,  it  appeared  that  the  plaintiff  was  a  traveller 
by  the  defendants'  line  of  railway,  and  he  had  with  him 
three  packages  which  were  placed  in  the  luggage-van.  One 
of  these  was  lost  on  the  journey.  It  contained  a  number  of 
caroet  and  rug  patterns  and  carpet  designs,  designed  and 
12^]  painted  by  hand  by  ^skilled  persons,  and  varying  in 
value  up  to  £6  or  more  each,  according  to  the  character  of 
the  design  and  the  amount  of  time  and  skill  expended  in 
producing  it.  The  principal  defence  was,  that  these  articles 
were  paintings  within  the  Carriers  Act,  and  that  their  value, 
which  in  the  aggregate  was  considerable,  had  not  been  de- 
clared (*).     The  learned  judge  left  it  to  the  jury  to  say  if  the 

(')  11  Geo.  4  &  1  Wra.  4,  c.  68,  losses  arising  from  their  legal  responsi- 
8.  1,  provides :  •*  Whereas  by  reason  of  bility,  and  the  difficulty  of  iSxing 
the  frequent  practice  of  bankers  and  parties  with  knowledge  of  notices  pub- 
others  of  sending  by  the  public  mails,  lished  by  such  mail  contractors,  stage- 
stage  coaches,  wagons,  vans,  and  other  coach  proprietors,  and  other  common 
publicconveyancesby  land  for  hire,  par-  carriers,  with  the  intent  to  limit  such 
eels,  and  packages  containing  money,  responsibility,  they  have  become  ex- 
bills,  notes,  jewelry,  and  other  arti-  posed  to  great  and  unavoidable  risks, 
cles  of  great  value  in  small  compass,  and  have  thereby  sustained  heavy 
much  valuable  property  is  rendered  losses:  Be  it  therefore  enacted,  that 
liable  to  depredation,  and  the  responsi-  from  and  after  the  passing  of  this  act 
bility  of  mail  contractors,  stage-couch  no  mail  contractor,  stage-coach  pro- 
proprietors,  and  ccaunion  carriers  for  prietor,  or  other  common  carrier  by 
hire  is  greatly  increased  ;  and  whereas,  land  for  hire  shall  be  liable  for  the  loss 
through  the  frequent  omission  by  per-  of  or  injury  to  any  article  or  articles  or 
sons  sending  such  parcels  and  packages  property  of  the  description  following 
to  notify  the  value  and  nature  of  the  (that  is  to  say)  .  .  .  paintings,  engrav- 
contents  thereof,  so  as  to  enable  such  ings,  pictures  .  .  .  contained  in  any 
mail  contractors,  stage-coach  proprie-  parcel  or  package  which  shall  have 
tors,  and  other  common  carriers,  by  due  been  delivered,  either  to  be  airried  for 
diligence  to  protect  themselves  against  hire  or  to  accompany  the  person  of  any 
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articles  were  paintings  within  the  Carriers  Act;  the  jury 
found  that  they  were  not,  and  returned  a  verdict  for  the 
plaintiff  for  £148. 

A  rule  was  obtained  for  a  new  trial  on  the  ground  of  mis- 
direction, and  that  the  verdict  was  against  the  weight  of  the 
evidence. 

Jan.  14.  ^xiteley  Hill^  Q.C.,  and  TF.  Graham^  showed 
caur?e. 

*GrarU7iam^  Q.C.,  and  English  Harrison^  in  sup-  [123 
port  of  the  rule. 

Cur.  ado,  vult. 

Feb.  4.  Cleasby,  B.:  The  only  question  in  this  case  was, 
whether  certain  painted  carpet  and  rug  patterns  and  painted 
carpet  designs  were  paintings  or  pictures  within  the  Carriers 
Act,  11  Geo.  4  and  1  Win.  4,  c.  68. 

The  plaintiff,  a  carpet  manufacturer,  was  a  passenger  by 
the  defendants'  railway,  and  had  with  him  a  parcel  contain- 
ing articles  of  the  above  description  beyond  the  value  of 
£10.  The  parcel  was  lost,  and  as  the  value  had  not  been 
declared  and  an  increased  charge  paid,  the  question  was 
whether  the  defendants  could  avail  themselves  of  the  pro- 
tection of  the  act,  in  other  words,  whether  the  patterns  or 
designs  were  paintings  or  pictures  within  the  act. 

The  nature  and  character  of  the  articles  were  proved  at 
the  trial,  and  specimens  of  theoi  were  produced.  There 
were  some  differences  between  the  patterns  or  models  and 
the  designs,  and  if  we  thought  that  one  class  was  within  the 
act  and  the  other  class  not,  there  are  materials  for  enter- 
ing the  verdict  or  giving  judgment  accordingl3\  But  as  our 
conclusion  is  the  same  as  regards  them  all,  it  is  unnecessary 
to  dwell  upon  any  difference. 

It  appeared  from  the  evidence  that  the  models  were  colored 
imitations  of  rugs  and  darpets  painted  by  hand,  and  that 
they  were  of  considerable  value,  some  as  much  as  £6  each, 
and  further,  that  the  value  of  them  depended  upon  the  labor 
bestowed  upon  them  and  the  standing  in  the  trade  of  the 

passenger  in   any  mail  or  stage  coach  vant,  for  the  purpose  of  being  carried 

or  other  public  conveyance,  when  the  or  of  accompanying  the  person  of  any 

value  of    such    article    or  articles  or  passenger  as  aforesaid,  the  value  and 

pro])erty   aforesaid   contained  in   such  nature  of  such   article  or  articles,  or 

parcel  or  package  shall  exceed  the  sum  property  shall  have  been  declared  by 

of  ten    pounds,  unless  at  the  time  of  the  person  or  persons  sending  or  deliv- 

ihe  delivery  thereof  at  the  office,  ware-  ering  the    same,   and   such    increased 

house,  or  receiving  house  of  such  mail  charge  as  hereinafter  mentioned,  or  an 

contractor,   stage-coach   proprietor,   or  engagement  to   pay  the  same,  be  ac- 

common  carrier,  or  to  his,  her,  or  their  cepted  by  the  persop  receiving  such 

book-keeper,  coachman,  or  other  ser-  parcel  or  package." 

31  ExG.  Kep.  23 
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person  who  did  tliein.     The  colored  working  designs  were 
also  of  considerable  value,  some  of  the  value  of  £6  each. 

There  was  iio  arrangement  made  to  reserve  the  question 
for  the  decision  of  the  judge  or  the  court,  and  as  the  ques- 
tion is  properly  one  of  fact  for  the  jury,  as  was  laid  down 
by  this  court  in  the  case  of  Brunt  v.  Midland  Hy.  Co.  (*), 
and  in  other  cases,  tlie  question  was  left  to  them,  and  they 
considered  that  none  of  the  articles  were  within  the  act,  and 
the  verdict  was  given  for  the  full  amount,  £148.  It  seems 
impossible  to  regard  the  question  as  one  of  law  for  the  judge 
to  decide,  where  everything  depends  upon  the  effect  of  the 
evidence  given  as  to  the  nature  and  cliaracter  of  the  article, 
124]  and  *how  it  is  made,  all  which  may  be  left  in  uncer- 
tainty, and  possibly  with  contradictory  evidence.  So  far  as 
the  construction  of  the  statute  goes,  it  must  of  course  be  for 
the  court;  and  if  there  was  anything  in  the  act  itself  to 
show  that  a  particular  meaning  must  be  given  to  the  word 
''painting,"  as  distinct  from  its  natural  and  ordinary  mean- 
ing, the  jury  in  deciding  the  question  should  have  had  that 
pointed  out  to  them.  But  the  only  remark  to  be  made  upon 
the  language  of  the  statute,  as  affecting  the  meaning  to  be 
given  to  the  word  *' paintings,"  is  that  the  other  matters 
mentioned  in  connection  with  it,  **engnivings,  pictures," 
show  that  the  statute  cannot  be  construed  as  meaning  every- 
thing, which  has  painting  done  upon  it  by  a  workman,  it 
must  mean  sometliing  of  value  as  a  painting  (value  being 
necessary  to  make  the  statute  applicable),  and  something 
on  which  skill  has  been  bestowed  in  producing  it.  But 
although  the  question  is,  strictly  speaking,  for  the  jury, 
it  is  a  question  of  fact  of  such  a  nature  that  the  court  would 
feel  justified  in  dealing  with  the  verdict  as  one  on  a  particular 
subject,  and  taking  care  that  the  conclusion  was  not  one 
which  was  unwarranted  by  the  evidence  by  granting  a  new 
trial  if  necessary.  And  now  if  upon  the  clear  and  admitted 
facts  of  the  case  it  is  clear  what  the  proper  legal  conclusion 
is,  they  would  be  able  to  give  effect  to  it  at  any  period  of 
the  case. 

It  appears  to  me  that  the  verdict  was  right,  and  that  the 
articles  are  not  paintings  in  the  ordinary  meaning  of  such  a 
word  used  in  connection  with  the  words  ''engravings,  pic- 
tures." I  think  they  are  something  different.  They  are  rng 
])atterns,  and  carpet  patterns,  and  working  designs.  They 
would  not,  in  my  opinion,  be  described  in  any  transaction 
relating  to  them  collectively  as  paintings,  but  each  would 
be  described  by  its  proper  description,  nig  model,  or  carpet 

(•)  2  U.  cfe  C,  889 ;  83  L.  J.  (Ex.),  187. 
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model,  or  working  design.  And  according  to  the  evidence 
the  designs  would  have  been  registered,  but  of  coarse  under 
their  appropriate  name  of  designs,  not  as  paintings.  la 
reality  their  value  is  not  as  paintings  for  the  ordinary 
purposes  for  which  paintings  are  valuable  as  works  of  art, 
but  from  their  being  attractive  models  and  designs  to  get 
orders  to  work  by. 

The  case  was  argued  upon  the  effect  to  be  given  to  the 
word  "paintings''  in 'the  act:  it  was  hardly  suggested  that 
if  they  did  not  come  within  that  word  they  came  within  the 
word  '*  pictures."  *They  certainly  appear  to  be  within  [125 
the  mischief  intended  to  be  remedied  by  the  act,  and  if 
there  were  general  words  in  addition,  or  if  they  could  be 
brought  reasonably  under  the  description  of  paintings,  the 
act  ought  to  apply;  but  they  are  something  different,  and 
the  act  must  not  be  strained  to  apply. to  something  so  dif- 
ferent as  working  designs  and  patterns.  The  rule  therefore 
must  be  discharged. 

Hawkins,  J.:  I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  I  think  my  Brother  Cleasby  rightly  treated  the 
question,  whether  the  lost  articles  fell  within  the  description 
of  "paintings"  in  the  Carriers  Act,  as  one  of  fact  for  the 
jury  to  determine.  This  was  expressly  decided  in  Brunt  v. 
Midland  Ry.  Co  (*),  and  I  think  the  jury  properly  came  to 
the  conclusion  that  they  did  not. 

Looking  at  the  articles  themselves  which  were  before  us, 
it  is  difficult  to  suppose  that  anybody  would  call  them 
**  paintings."  In  the  popular  and  ordinary  sense  of  the 
word  they  were  clearly  not  so.  They  were  simply  colored 
designs  or  patterns  for  carpets,  and  nothing  more.  It  is 
true  they  were  painted,  and  painted  with  great  care  by 
liand,  and  as  colored  or  painted  designs,  were  possessed  of 
great  merit  and  value;  but  there  was  nothing  about  them 
to  give  them  the  character  of  "paintings"  in  the  ordinary 
acceptation  of  that  word.  Is  the  language  of  the  Carriers 
Act  then  such  as  to  show  that  a  wider  and  more  extended 
interpretation  should  be  given  to  that  term  ?  I  think  it  is 
not.  In  the  first  place,  I  look  to  the  collocation  of  the  words 
of  the  statute,  ''paintings,  engravings,  pictures,"  which  to 
my  mind  indicates  the  intention  of  the  Legislature  that  the 
word  should  receive  its  popular  signification  only.  *  Then  I 
look  to  the  consequences  of  a  wider  interpretation,  extend- 
ing the  meaning  of  the  word  to  its  literal  significance. 
Looked  at  thus,  it  would  include  everything  which  was 
painted.     So  interpreted,  it  would  include  a  plainly  painted 

(')  2  H.  A  C,  889;  33  L,  J.  (Ex.),  18Y, 
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door  or  panel,  &c.,  &c.  It  would  be  absurd  to  suppose  that 
such  was  the  meaning  or  intention  of  the  Legislature.  It  is 
a  matter  of  common  knowledge  that  many  beautiful  and 
artistic  designs  for  hangings,  paper  for  walls,  muslins,  china, 
&c.,  repres«-nting  animals,  flowers,  landscapes,  &c.,  are  so 
126]  exquisitely  *dravvn  and  painted  that  they  may  par- 
take of  the  character  of  paintings  in  the  popular  sense,  in 
addition  to  their  character  as  designs  in  a  commercial  sense. 
Whether  they  do  so  or  not  must  always  be  a  question  for  a 
jury,  subject  of  course  to  the  control  which  the  court  exer- 
cises over  verdicts  if  they  are  manifestly  wrong. 

In  the  statute  6  &  6  Vict.  c.  100,  relating  to  the  copyright 
of  designs  for  ornamenting  articles  of  manufacture,  tlie  cor- 
rect description  of  the  articles  in  question  will,  it  seems  to 
me,  be  found.  Assuming  the  patterns  in  question  to  be 
new  and  original,  they  would  clearly  fall  within  the  3d  sec- 
tion of  that  act  as  "designs"  applicable  for  the  pattern  and 
ornamenting  of  carpets.  Further  light  upon  the  subject 
raay  also  be  derived  from  the  statute  25  &  26  Vict.  c.  ^^ 
giving  copyright  in  paintings,  drawings,  and  photographs, 
the  1st  section  of  which  confers  rights  upon  the  author  of 
"every  original  painting,  drawing,  and  photograph. "  It 
would  be  exceedingly  difficult  to  suppose  that  such  articles 
as  those  in  question  are  protected,  by  this  act  as  original 
paintings,  and  that  the  author  of  them  should  have  the 
power  under  it  to  secure  to  himself  the  copyright  in  them 
for  the  term  of  his  life,  and  for  seven  years  afterwards,  as 
the  author  of  an  original  painting  might  do,  whereas  the 
copyright  in  designs  under  6  &  6  Vict.  c.  100,  is  extended 
only  to  very  limited  periods.  That  the  articles  in  question 
are  of  a  similar  character  to  those  in  respect  of  which  the 
Carriers  Act  has  aflforded  protection  to  carriers,  there  can 
be  no  question,  but  unfortunately  the  language  of  the  act  is 
not  sucli  as  to  include  them,  and  the  defect  in  the  act,  if  it 
be  one,  can  only  be  remedied  by  the  Legislature. 

It  nuiy  be  asked,  how  is  one  to  tell  whether  that  which  is 
painted  is  a  painting  or  a  mere  painted  design  ?  where  is  the 
line  to  be  drawn  ?  I  answer  this  question  by  adopting  the  lan- 
guage of  Pollock,  C.B.,  in  Brunt  v.  Midland  Ry,  Co.{')^  "The 
line  is  shifted  according  to  the  circumstances,  but  the  ques- 
tion that  we  have  to  answer  is  not  where  to  draw  the  line,  but 
whether  this  is  within  the  line?  I  think  for  all  practical  and 
3'easonable  purposes,  wherever  the  line  may  be,  and  leaving 
the  line  in  a  state  of  doubt  (which  is  a  doubt  that  belongs  to 
127]     every  line  attempted  to  be  Mrawn,  either  in  nature  or 

(')  2  H.  <fe  C,  889 ;  33  L.  J.  (Ex.),  187. 
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i?i  file  social  exigencies  of  life),  that  this  is  without  the  line." 
I  think  therefore  that  the  verdict  for  the  plaintiff  ought  to 
stand,  and  the  Tulm  to  be  discharged. 

Hule  discharged. 

Solicitors  for  plaintiff:  Hooks,  Kenrick  &  Co. 
Solicitor  for  defendants:  R,  F.  Roberts. 


[3  Exchequer  Division,  187.] 
March  4.  1878. 

*GlRDLEST0NE  V.    TlIE  BRIGHTON  AqUARIUM      [137 

Company. 

Sunday  Profanation — 21  Oeo.  8,  c.  49,  w.  1,  4 — Action,  for  Penaliien — Jttdgment 
obtained  by  Covin  aiid  Collusion  no  Bar— Covin  and  CoUtuiony  what  i»  Evi- 
deuce  of.  , 

The  defendants  havini^,  on  Sunday,  the  16th  of  Au^st,  1875,  kept  open  the 
Briirhton  A(junrium  as  a  place  of  public  entertainment,  and  thereby  incurred  a  pen- 
alty under  21  Geo.  3,  c.  49,  the  plaintiff,  on  the  17th,  brought  an  action  to  recover 
the  penalty,  but  omitted  to  specify  in  the  writ  the  Sunday  in  respect  of  which  ho 
■wart  suing.  On  the  2()th  of  Oc-t<»bep,  R.  brou:rht  an  action  aj^inst  the  defendants 
claiminrr  penalties  in  rerjpect  of  the  15th  of  August  and  all  the  Sunda3's  intervening 
between  that  date  and  the  issue  of  R.'s  writ ;  and  on  the  28th  of  October  judsfment 
was  signed  in  R.'s  action  by  default.  This  judgment  the  defendants  pleaded  in  bar 
of  the  jJaintiff's  action,  and  the  ])laintiff  ri'[)lied  that  the  judgment  was  obtained  by 
covin  and  collusion.  At  the  trial  of  the  plaintiff's  action,  \n  1877,  it  was  proved 
that  R.'s  action  was  broujjht  at  the  request  of  the  defendant**,  their  object  being  to 
protect  themselves  from  all  actions  in  respect  of  the  penalties  included  in  R.'s  action, 
and  also  to  obtain,  as  soon  as  possible,  from  the  Secretary  of  State  a  remission  of  tho 
penalties  under  38  «t  39  Vict.  c.  80.  When  R.'s  action  was  brought  he  did  not 
know  of  the  existence  of  the  j)laintitf'8  action,  but  he  agreed  verbally  that  the  de- 
fendants might  make  what  use  they  pleased  of  his  action,  and  that  he  would  not  issue 
execution  or  claim  penalties.  The  judge  directed  the  jury  that  the  above  circum- 
stances disclosed  ample  evidence  of  covin  and  collusion,  and  the  jury  found  a  verdict 
for  the  plaintiff': 

J{eld,  first,  that  the  judgment  in  R.*s  action  was  obtained  by  covin  and  collusion, 
and  could  not  affect  the  rights  of  third  parties ;  and  that  tho  verdict  ought  not  to  bo 
disturbed : 

Secondly,  that  independently  of  covin  and  collusion,  the  penalty  sued  for  in  tho 
]»laintiff 's  action  became  a  debt  to  him  as  soon  as  the  writ  was  issued,  and  his  right 
to  recover  could  not  be  affected  by  any  Kubse(juent  action;  and  that  since  the  plain- 
titf  was  in  fact  suing  in  respect  of  the  15th  of  August,  and  the  defendants  knew  it, 
the  fact  of  the  date  not  having  beeti  specitied  in  the  writ  was  immaterial 

The  statement  of  claim  (delivered  on  the  24th  of  Novem- 
ber, 1875)  alleged  that  the  defendants,  on  Sunday,  the  15th 
of  August,  kept  open  the  Brighton  Aquarium  as  a  place  of 
entertainment  and  amusement  for  the  public,  who  were  ad- 
mitted by  the  payment  of  money,  contrary  to  21  Geo.  3,  c.  49, 
and  claimed  the  penalty  of  £200  given  by  s.  1. 

The  statement  of  defence  alleged  that  the  defendants  were 
*heretofore  sued  in  the  Court  of  Common  Pleas,  in     [138 
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an  action  at  the  suit  of  Rolfe,  for  tlie  same  cause  of  action 
and  in  respect  of  the  same  Sunday  named  in  the  statement 
of  claim,  and  for  the  same  penalty,  and  that  judgment  was 
signed  against  the  defendants  in  Rolfe's  action  on  the  28lh 
of  October,  1875,  and  still  remained  in  force. 

The  plaintiff's  reply  took  issue  on  the  statement  of  defence, 
and  denied  tliat  in  Rolfe's  action  judgment  was  recoveied 
for  the  same  cause  of  action  in  respect  of  the  same  Sunday 
in  respect  of  which  the  present  plaintiff  was  suing ;  and  fur- 
ther alleged  that  Rolfe's  action  was  prosecuted  and  judgment 
recovered  by  covin  and  collusion  between  the  defendants  and 
Rolfe.     Issue  thereon. 

At  the  trial  before  Cleasby,  B.,  in  Middlesex,  in  April, 
1877,  it  appeared  that  the  writ  in  this  action  was  issued  on 
the  17th  of  August  to  recover  a  penalty  of  £200  under  21 
Geo.  3,  c.  49,  incurred  by  the  defendants  for  having  opened 
the  aquarium  as  a  place  of  public  entertaifiment  or  amuse- 
ment on  Sunday,  the  15th  of  August.  The  writ  did  not 
show  in  respect  of  what  day  the  penal t}*^  was  claimed.  The 
defendants  opened  the  aquarium  on  the  16th  of  August,  and 
on  each  succeeding  Sunday  up  to  and  includihg  the  17th  of 
October.  In  that  month  their  solicitor  communicated  with 
one  Rolfe,  and  obtained  his  leave  to  bring  an  action  in  his 
name  against  the  defendants  for  penalties,  Rolfe  verbally 
agreeing  that  the  defendants  should  be  at  liberty  to  make 
any  use  they  pleased  of  the  action,  and  that  he  would  not 
issue  execution  or  claim  any  penalties.  Rolfe  did  not  then 
know  of  the  present  action  having  been  brought.  The  de- 
fendants' solicitor,  by  arrangement  with  Rolfe's  solicitor, 
issued  a  writ  in  Rolfe's  name  against  the  defendants  on  the 
20th  of  October,  claiming  penalties  for  each  Sunday  from 
the  15th  of  August  to  the  17th  of  October,  both  inclusive, 
and  judgment  was  signed  by  default  on  the  28th  of  October. 
The  defendants'  solicitor  admitted  that  the  object  of  the  de- 
fendants in  taking  this  course  was  that  Rolfe's  action  might 
protect  them  against  all  other  actions  in  respect  of  each  of 
those  Sundays,  and  to  ascertain  in  what  manner  the  Home 
Secretary  intended  to  use  the  power  to  remit  penalties  given 
him  by  38  &  39  V^ict.  c.  80. 

139]  *The  plaintiff  contended  that  this  evidence  proved 
covin  and  collusion,  and  that,  independently  of  that  ques- 
tion, the  statute  21  Geo.  3,  c.  49,  ss.  1,  4  ('),  made  the  pen- 

(*)  Sect.  1  enacts  that  "anj  house,  debating  on  anj  subject  whatsoever, 

room  or  other  place  which   shaU   be  upon  any  part  of  the  Lord's  Day  called 

opened  or  used   for   public  entertain-  Sunday,  and  to  which  persons  shall  be 

ment  or  amusement,  or  for  publicly  admitted  by  the  payment  of  money  or 
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airy  a  debt  from  the  defendants  to  the  plaintiff  as  soon  as 
the  writ  was  issued,  and  that  no  subsequent  action  could 
affect  the  ri^lit  to  recover  that  debt.  .  The  defendants  con- 
tended that  as  the  latter  point  did  not  appear  upon  the 
pleadings  it  could  not  now  be  raised.  Cleasby,  B.,  told  the 
jury  that  on  the  above  facts  there  was  ample  evidence  of 
covin  and  collusion,  and  left  that  issue  to  them,  and  they 
found  a  verdict  for  the  plaintiff. 

A  rule  rtisi  havint^  been  obtained  to  set  aside  the  verdict 
and  the  judgment  (hf  any)  and  enter  a  verdict  for  the  defend- 
ants on  the  ground  that  ou  the  facts  proved  there  was  no 
evidence  of  covin  and  collusion  ;  or  for  a  new  trial  on  the 
ground  that  the  learned  judge  misdirected  the  jury  in  not 
telling  them  that  there  was  no  evidence  of  covin  and  col- 
lusion; and  in  telling  them  that  the  judgment  in  Rolfe's 
action  was  a  form  and  of  no  effect,  and  that  judgment 
in  any  action  not  brought  for  the  purpose  of  enforcing 
judgment  was  collusive  and  covinous;  and  in  not  telling 
them  that  in  order  to  be  collusive  and  covinous  the  judg- 
ment in  Rolfe's  action  must  have  been  fraudulently  or  de- 
ceitfully procured,  and  that  to  constitute  covin  and  collusion 
there  must  be  secret  agreement  or  assent  between  two  or 
more  persons,  with  a  view  to  the  defrauding  or  prejudicing 
of  another  ;  and  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence  : 

Feb.  6,  7.  Bosanquet  ( Wilbeiforce  with  him),  for  the 
plaintiff,  showed  cause,  and  contended  first,  that  there  was 
ample  evidence  *of  covin  and  collusion;  secondly,  [140 
that  even  if  there  was  no  such  evidence  Rolfe's  judgment 
was  no  answer  to  Girdlestone's  action,  inasmuch  as  the  writ 
in  the  latter  was  issued  first;  Combe  v.  Pitt(^)\  Jackson  v. 
GisUng  ("). 

C.  Russell,  Q.C.,  and  Macdonell  {McMillan  with  them), 
for  the  defendants,  in  support  of  the  rule:  First,  Rolfe's 
action  was  not  collusive  or  covinous,  but  was  brought  with 
the  twofold  object  of  protecting  the  defendants  and  ascer- 
taining the  opinion  of  the  Home  Secretary  as  to  the  use  to 
be  made  of  the  Remission  of  Penalties  Act,  1876  (38  &  30 
Vict.  c.  80).     The  learned  judge  omitted  to  direct  the  jury 

by  tickets  sold   for  money,   shall  be  Sect.  4  enacts  that  **  any  person  enti- 

deemed   a  disorderly  house  or  place;  tledtoeitherof  the  aforesaid  forfeitures 

and  the  keeper  of  such  house,  room  or  may  sue  for  the  same  by  action  of  debt 

place  shall  forfeit  the  sum  of  £200  for  in  any  of  his  Majesty's  Courts  of  Record 

every  day  that  such  house,  room  or  at  Westminster.  ..." 

place  shall  be  opened  or  used  as  afore-  {})  3  Burr.,  1423. 

said  on  the  Lord's  Day,  to  such  person  (*}  2  Str.,  1169. 
as  will  sue  for  the  same.  ..." 
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that  fraud  raiist  be  found  in  order  to  establish  collusion, 
Fermofs  Case{')  ;  and  6  Vin.  Abr.,  p.  474,  tit.  Covin,  Co. 
Litt.,  357(b),  defines  covin  as  "a  secret  assent  determined 
in  the  hearts  of  two  or  more  to  the  defraud in^^  and  prejudice 
of  another."  To  establish  covin  and  collusion  there  must 
be  evidence  of  fraud  on  the  part  of  Rolfe  as  well  as  of  the 
defendants:  Meriel  TresJiam^s  Casei^).  Fraud  on  the  de- 
fendants part  alone  would  not  suffice:  Meddowcroft  v.  ^iu- 
guenin{^\  Rud  Perry  v.  Meddowc7'o/t{*).  There  could  be 
no  fraud,  covin,  or  collusion,  since  Rolfe,  when  he  made  the 
agreement  in  question,  did  not  know  of  Girdlestone's  action. 
The  fact  that  the  defendants  incited  Rolfe  to  bring  an  action 
■would  not  of  itself  constitute  collusion  :  Gethin  v.  Get?iiri{^) ; 
Blundivell  v.  Loverdell{*),  The  object  of  the  defendants 
being  to  bring  a  case  before  the  Home  Secretary  to  be  de- 
cided on  its  merits,  the  agreement  cannot  be  called  collu- 
sive: Donegal  v.  Donegal^)  \  Shaxo  v.  Gould {*),*  As  to 
the  second  point  the  rule  laid  down  in  Combe  v.  Pitt  (*)  is 
no  longer  in  force;  it  w^as  by  implication  repealed  by  the 
Uniformity  of  Process  Act  (2  VVm.  4,  c.  39).  Even  if  the 
rule  still  subsists,  the  plaintiff  has  not  put  himself  within  it, 
since  his  writ  does  not  specify  the  Sunday  in  respect  of 
•which  he  sues,  and  the  statement  of  claim  might  have  speci- 
141]  fi^d  any  other  Sunday.  A  right  of  *action  in  respect 
of  the  15th  of  August  could  not  be  said  to  vest  in  the  plain- 
tiff by  the  issue  of  a  writ  which  did  not  specify  that  date. 
Moreover  the  plaintiff  ought  to  have  raised  this  point  on  the 
pleadings,  and  not  having  done  so  he  cannot  avail  himself 
of  it  now. 

Cur,  adv.  vulL 

» 

March  4.  The  judgment  of  the  Coiirt  (Kelly,  C.B.,  Cleasby 
and  Pollock,  BB.)  was  delivered  by 

Cleasby,  B.:  The  facts  of  this  case  are  not  in  dispute. 
It  is  admitted  that  the  plaintiff  brought  his  action  on  the 
17th  of  August  to  recover  a  penalty  under  the  statute  21 
Geo.  3,  c.  49.  This  made  the  penalty,  if  recoverable,  a  debt 
from  the  company  to  the  plaintiff.  It  is  further  admitted 
that  afterwards,  on  the  20th  of  October,  the  defendants 
got  permission  from  a  man  named  Rolfe  to  bring  an  action 
for  penalties  in  his  name.  It  was  not  disputed  that  this 
action  was  a  protective  action,  that  is  to  protect   the  de- 

(>)  8  Rep.,  204.  H  31  L.  J.  (P.  &  M.),  43. 

(«)  9  Rep.,  108  (a).  («)  Sid..  21. 

(»)  4  Moo.  P.  C,  386.  C)  3  Phill.  Ecc.  On.,  at  p.  601. 

(*)  10  Beav.,  122.  C^)  Law  Rep.,  3  U.  L.,  56. 

(»)  3  Burr.,  1423. 
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fendants  from  the  various  penalties  which  were  accruing  by- 
being  used  as  an  answer  to  actions  which  nii<^ht  be  bron(]^ht 
for  the  various  penalties  included  in  it.  It  was  brought 
in  respect  of  penalties  accruing  on  the  15th  of  August  (the 
penalty  souglit  to  be  recovered  by  the  statement  of  (rlaim  iu 
this  action)  and  the  several  Sundays  between  that  day  and 
the  17th  of  October.  Judgment  was  recovered  in  that  ac- 
tion by  default  on  the  26th  of  October.  Proof  was  given 
that  the  proceedings  in  the  name  of  Rolfe  were  taken  with 
another  view  as  well,  viz.,  to  obtain  as  soon  as  possible  a 
remission  of  the  penalties  by  tlie  Secretary  of  State,  under 
38  &  39  Vict.  c.  80.  But  this  collusive  proceeding  for  an 
innocent  purpose  did  not  make  it  a  real  recovery  of  the  pen- 
alty by  the  defendants  against  themselves,  or  prevent  it  from 
being  collusive  for  an  injurious  purpose,  viz.,  to  deprive 
others  of  the  right  to  recover  the  penalties  which  hnd  accrued. 

It  appears  tons,  therefore,  that  such  a  fictitious  judgment  is 
no  judgment  at  all  to  affect  the  rights  of  third  parties.  The 
question  arose  at  the  trial,  upon  the  repl}''  that  the  judgment 
was  obtained  by  covin  and  collusion.  Now,  it  can  liardly 
be  questioned  that  it  *was  by  collusion  that  the  judg-  [142 
ment  was  obtained  against  the  defendants  by  the  defendants 
in  the  name  of  Rolfe,  for  whatever  purpose  it  was  obtained, 
and  as  to  its  being  covinous,  the  definition  of  covin  was 
given  in  the  argument  from  Coke  upon  Littleton,  and  we 
have  it  very  clearly  given  in  the  Termes  de  la  Ley  (ed.  1708) 
— *'  Covin  is  a  secret  assent  determined  in  the  minds  of  two 
or  more  to  the  prejudice  of  another."  In  the  present  case 
the  secret  assent  was  the  assent  of  Rolfe  to  the  defendants 
borrowing  his  name  to  bring  the  action  against  themselves, 
and  the  prejudice  of  another  was  the  judgment  being  used, 
as  in  the  present  case,  to  defeat  the  rights  of  others.  It 
matters  not  whether  Rolfe  was  kept  in  ignorance  of  the  pur- 
pose to  which  the  action  was  to  be  applied  or  not,  it  was  not 
the  less  covinous  in  the  defendants. 

One  instance  is  put  in  the  same  book  (Termes  de  la  Ley) 
under  the  title  *' covin,''  of  the  use  of  a  judgment  fraud- 
ulently obtained.  ''Or  if  an  executor  or  administrator  per- 
ujit  judgments  to  be  entered  against  him  by  fraud  and 
plead  them  to  a  bond  ....  the  party  grieved  may  plead 
covin  and  thus  relieve  himself."  In  like  manner,  it  appears 
to  us,  that  the  plaintiff  may  relieve  himself  by  pleading  co- 
vin as  an  answer  to  the  judgment  obtained  by  the  defendants. 

We  were  referred  to  certain  passages  in  the  summing  up 
of  the  learned  judge  to  the  effect  that  if  the  judgment  was 
obtained  collusively,  and  not  intended  to  operate  as  a  judg- 
31  Eng  Rep.  24 
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nient,  that  would  be  sufficient.  If  those  passages  be  taken 
by  themselves  they  might  mislead  the  jury,  but  taken  in 
conuection  with  the  circumstances  of  tlie  case  and  the  rest 
of  the  summing  up  they  would  not  do  so.  The  plea  itself 
showed  the  injurious  purposes  to  whicli  tlie  judgment  was 
applied,  and  as  soon  as  it  was  admitted  that  it  was  intended 
to  be  protective,  that  part  of  the  cjise  did  not  require  to  be 
particMilarly  referred  to.  And,  further,  even  if  there  was  an 
im  perfect  direction  in  this  particular,  yet,  as  it  is  clear  that  no 
substantial  wrong  or  miscarriage  has  been  occasioned  there- 
by, we  ought  not  to  grant  a  new  trial :  see  Order  xxxix, 
Rule  3,  Judicature  Act,  1876. 

Another  objection  to  the  defence  was  presented  at  the 
trial  and  has  been  argued  before  us.  It  did  not  appear  to 
143]  arise  upon  the  *pleadings,  and  was  therefore  put 
aside  at  the  trial ;  but  if  a  new  trial  were  granted,  and  the 
statement  of  defence  amended,  there  would  be  an  answer  to 
the  plea.  The  present  action  was  brought  on  the  17th  of 
August,  and  the  penalty  sought  to  be  recovered  was  in  re- 
spect of  the  opening  of  the  aquarium  on  the  15th  of  August. 
The  effect  of  bringing  the  action  was  to  make  the  penalty  a 
debt  due  to  the  plaintiff,  and  no  other  action  could  after- 
wards be  maintained  in  respect  of  it,  Jackson  v.  OisUng  (') ; 
Hutchinson  V.  Thomas  i^)\  s^^e  also  Combe  v.  Pitt  C);  though 
in  that  case  the  plea  was  in  abatement.  It  follows  that 
upon  its  appearing  that  the  present  action  was  commenced 
before  Rolfe's  action,  the  proceedings  in  Rolfe's  though 
prosecuted  to  judgment  could  have  no  effect  upon  the  right 
of  the  plaintiff.  The  only  answer  that  could  be  given  to 
this  objection  was,  that  it  did  not  appear  upon  the  face  of 
the  writ  that  it  was  sued  out  in  respect  of  the  forfeiture  of 
the  16th  of  August,  and  that  any  other  Sunday  upon  which 
there  had  been  a  performance  might  have  been  inserted  in 
the  statement  of  claim.  But  as  there  is  no  doubt  that  the 
action  of  the  17th  was  in  respect  of  the  previous  Sunday,  the 
15th,  and  as  the  defendants  knew  that  the  action  was  in  re- 
spect of  that  Sunday,  it  appears  to  us  to  make  no  difference 
that  the  writ  does  not  specify  the  date:  see  the  judgment 
of  Parke,  B.,  in  Heg,  v.  Bird{*). 

The  case  of  Chalchman  v.  Wright  {^)  is  an  authority  upon 
the  whole  case.  It  shows  that  previous  proceedings  are  a 
bar  to  subsequent  proceedings  for  the  same  penalty,  and 
that  proceedings  to  be  a  bar  must  be  bona  fide.     It  was 

(»)  2  Str.,  1169.  (»)  1  W.  Bl,  487  ;  S.  C,  3  Burr.,  142& 

(*)  2  Lev.,  141.  (*)  20  L.  J.  (M.C.),  at  p.  94. 

(»)  Noy'sU.,  118. 
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tliere  decided  that  a  previous  inforniation  for  the  same  pen- 
alty is  a  good  bar  if  it  be  bona  fide,  but  if  it  be  not  bona  fide 
tile  plaintiff  may  })lead  the  fraud.  Otherwise  the  defendants 
could  kee})  the  aquarium  open  and  incur  a  penalty  every 
Sunday,  and  get  a  friend  on  every  Monday  morning  to  bring 
an  action,  and  make  these  fictitious  actions  a  defence  to  real 
ones,  and  so  defeat  the  act  of  Parliament. 

The  jury  in  the  present  case  found  that  tlie  judgment  wjis 
*covinous  and  collusive,  and  for  the  above  reasons  |14-I: 
we  think  we  ought  not  to  grant  a  new  trial,  and  therefore 
the  rule  must  be  discharged. 

liule  discharged. 

Solicitors  for  plaintiff:  Bridges^  SawMl,  Ileywood  &  Co, 
Solicitors  for  defendant :  Benhani  &  Tifidell. 

To  the  plea  of  former  acquittal  or  the  fraud  :  State  v.  Maxwell,  51  Iowa, 

conviction,  it  is  a  sutticient  answer  that  ^314. 

the   former  acquittal  or  conviction  whs  Where  a   person  made  an  affidavit 
procured  by  the  fraud  or  evil  practice  before  a  justice  of  the  peace  charofin^ 
of  the  prisoner  himself  :  3  Greenleaf  s  another    person,    though    defectively, 
£v.,  ^38.  witl)  the  commission  of  an  assault  and 
See  1   Bish.  Cr.  Law  (7th  ed.),§  1010  battery,   and    said    justice    thereupon 
(^  1010,  Stli  ed.),  distinguishing  Wat-  issued  a  warrant  for  the  arrest  of  the 
kins  tJ.  State,  68  Ind.,  431-2.  accused",  who  appeared  before  the  jus- 
Arkansas:  Bradley  V.  State,  32  Ark. ,  tice  and  whs  thereupon  tried  and  con- 
722.  victed  of  said  offence,  such  conviction 
Indiana:   Watkins  v.  State,  68  Ind.,  remaining  in  force  (said  justice  having 
427.  thus   had  jurisdiction  of  the  8ul)ject- 
lowa:   Slate  u.   Maxwell,  51  Iowa,  matter  and  of  the  person  of  the  defend- 
314  ;  State  v.  Grier,  16  id.,  239.  ant),  was  a  bar  to  a  subsequent  prose- 
Massachusetts:   Com.  r.  Alderman,  cution  of  said  defendant  on  a  charge  of 
4  Mass.,  477  ;  Com.  v,  Dascom,  111  id.,  assault  and  battery  growing  out  of  the 
404.  same  act,  however  irregular  the  pro- 
Missouri:  State  t).  Cole,  48  Mo.,  70.  ceeding  before  said  justice  may  have 
New  Hampshire:  States.  Little,  1  been,  in  that  the  person  injured  was 
N.  II.,  2.')7.  not   present  at  said  trial,  and  no  pro- 
North  Carolina :  State  «j.  Sevepson,  cess   was    issued    for    him:    State    v. 
79  N.  C,  6:32  ;   State  v,  Yarborough,  1  George,  53  Ind.,  434. 
Hawks,  78.  The  defendants  in  a  criminal  prose- 
Tennessee:    Frelkner    v.    State,    8  cution  having  pleaded  in  bar  a  fonner 
Hei8k.,34-5;  Stater.  Epps,  4  Sneed,  conviction  for  the  same  offence  before  a 
552  ;  State  tJ.  Atkinson,  9  Humph.,  677;  justice  of  the  peace,  which  the  attorney 
St^te  u.  Lowry,  1  Swan,  34  ;  State  v.  -  for  the  State,  in  his  replication,  alleged 
Clenny,  1  Head,  270  ;  State  v.  Colvin,  to  have  been  fraudulently  procured  by 
11  Humph.,  599.  the  defendants  as  a  means  of  escaping 
Texas:    Warriner  v.  State,  3  Tex.  justice,  and  therefore  void,  the  court 
App.,  104.  charged  the  jury  that  if  the  authorities 
Virginia:    Com.   v.  Jackson,  2  Va.  who  were  concerned  in  such  conviction 
Cas.,  501.  got  up  the  prosecution  for  the  purpose 
Where,  upon  a  defence  based  on  a  of  screening  the  defendants  from  mer- 
former  conviction,  the  State  seeks  to  ited  punishment  and  to  save  them  f nun 
avoid  its  effect  on  the  ground  that  the  the  effect  of  a  prosecution  then  pending 
judgment  was  obtained  through  fraud,  against  them  in  the  superior  court,  the 
the  burden  is  on  the  State  to  establish  proceedings  were  a  fraud    on   public 
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justice,  and  therefore  void.     Held,  that  the  purpose  above  stated,  the  attorney 

this  instruction  was  erroneous,  in  not  for  the  State  offered  in   evidence  the 

requiring  a  complicity  of  the  defendants  record  of  a  prosecution  before  the  same 

in  the  fraud,  and  tliat,  in  the  absence  justice,  on  the  same  day,  against  the 

of  tlie  procurements  of  such  conviction  same    defendants,   for  an    aggravated 

by  tlie  defendants,  the  State  could  not,  form  of  the  same  offence,    and  of  an 

against  them,  set  up  tlie  fraud  of  the  acquittal    by   the  justice,    with   proof 

])ublic  authorities,   who  were  its  own  that   the    transaction    was    the    same 

agents.  which    was  the  ground   of  the  other 

The  procurement  of  tlie  prosecution  prose<'ution  ;  that  the  attorney  then  re- 

by     the    defendants    would,     by    our  tained  for  the  defendants  appeared  be- 

fetatute,    render   the    conviction    void,  fore  the  justice   in  the  name  of  the 

Wlielher  it  would  have  that  effect  at  State  and  took  charge  of  the  prosecu- 

the  common  law,  quasre.  tion,  and  tliat  tlie  trial  took  place  im- 

For  the  purpose  of  proving  that  the  mediately  after  the  other, 

conviction  before  the  justice  was  fraud-  Held,  that  the  evidence  was  admissi- 

ulently  procured  by  the  defendants  for  ble  :  State  v.  Reed,  26  Conn.,  202. 


[3  Exchequer  Division,  145.] 

Jan.  80,  18Y8. 

[IN  THE  COURT  OF  APPEAL.] 

145]    *TuRNER  V.  The  Hednesford  Gas  Company. 

Practice — Counter- claim — RiiUa  of  the  Supreme  Court,  Order  xxii.  Ride  6 — Words 
"  Quextioji  hdweeii  Defeiidant  and  Plaintiff  along  with  atit/ other  Person  or  Persona" — 
Order  xvi.  Rule  3 — Judicature  Act,  1873,  «.  24,  subs.  8. 

A  defendant  is  entitled  to  add  a  third  person  as  party  to  the  action  if  the  de- 
fendant's counter-claim  shows  a  question  arising  between  himself  and  the  plain- 
tiff along  with  that  third  person,  and  relating  to  the  cause  of  action  sued  upon  by 
the  plaintiff,  even  although  the  third  person  could  not  be  a  party  to  the  plaintiff's 
original  claim. 

Claim  for  daranges  for  preventing  the  plaintiff  from  completing  certain  work  pur- 
suant to  a  contract  with  the  defendants.  Defence:  that  bv  a  clause  in  the  contract 
the  defendants  had  power  to  take  the  work  out  of  the  plaintiff's  hands  if  he  failed 
to  do  it  pro])erly ;  that  the  plaintiff  did  bo  fail,  and  the  defendants  took  the  work 
out  of  his  hands  ;  and,  by  way  of  counter-claim,  that  owing  to  the  plaintiff's  breach 
of  contract  the  defendants  did  ex]>end  £256  in  excess  of  what  it  would  have  cost 
them  if  the  plaintiff  had  fulfilled  his  agreement;  and  that  one  R.  had,  by  a  general 
bond,  bound  himself  in  the  sum  of  £*JO0  for  the  proper  executicm  of  the  work,  and 
they  sought  to  recover  £256  from  the  plaintiff,  and  £200  under  the  bond,  from  R. 
Tlie  defendants  having  served  R.  with  the  defence  and  counter  claim  pursuant  to 
Order  xxii.  Rule  6.  R.  moved  to  strike  out  the  counter-claim  ; 

Held,  reversing  the  decision  of  the  Exchequer  Division,  that  the  claim  for  relief 
by  the  defendant^}  against  R,,  by  way  of  counter-claim,  was  a  question  arising  be- 
tween the  defendants  and  the  plaintiff  along  with  R.  within  the  meaning  of  Order 
XXII,  Rule  5 ;  and  the  defendants  were  entitled  to  add  R.  as  party  to  the  action. 

Claim  for  preventing  tlie  plaintiff  from  completing  certain 
work  pursuant  to  a  contract  with  the  defendants. 

Defence  :  that  the  agreement  contained  a  clause  that  pro- 
vided, if  the  plaintiff  failed  to  carry  out  the  work  witli  the 
requisite  expedition,  or  according  to  the  instructions  of  the 
defendants'  engineer,  the  defendants  might  take  the  work 
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wholly  or  in  peart  out  of  the  plaintiff's  hands;  that  the 
plaintiff  did  ^o  fail,  and  that  the  defendants  took  the  work 
out  of  the  plaintiff's  hands  and  completed  it  themselves. 
And  by  way  of  counter-claim  the  defendants  set  up  that  the 
defendants,  owinor  to  the  phiintiff's  breach  *of  con-  [146 
tract,  had  been  obliged  to  spend  £850  in  comx)letin*^  the 
work,  being  £256  in  excess  of  what  it  would  have  cost  them 
if  the  plaintiff  had  fulfilled  his  agreement;  the  counter- 
claim also  set  out  a  bond  executed  by  Round,  in  which  he 
had  bound  himself  to  be  answerable  to  the  defendants  to  the 
extent  of  £200  for  the  proper  execution  of  the  contract 
by  the  plaintiff  to  the  entire  satisfaction  of  the  defendants' 
engineer. 

The  defendants,  by  the  counter  claim,  sought  to  recover 
£256  from  the  plaintiff,  and  £200  under  the  bond  from 
Round. 

The  defendants  served  Round  with  the  defence  and  coun- 
ter-claim i)ursuant  to  Order  xxii,  Rule  6;  and  the  master, 
on  a  summons  at  the  instance  of  Round,  having  made  an 
order  that  the  counter  claim  be  struck  out,  the  order  was 
reversed  by  Pollock,  B.,  at  chambers.  Round  appealed  to 
the  Exchequer  Division. 

Jan.  15.     Moulton^  for  Round. 
Anderson^  for  the  defendants. 

Cle.^sby,  B.:  This  case  has  been  fully  argued,  and  we 
have  arrived  at  the  conclusion  that  this  counter-claim  ought 
not  to  stand  in  its  present  form.  The  ground  on  which  we 
act  is  that  a  counter-claim  must  ask  relief  against  the  plain- 
tiff, either  separately  or  jointly  with  some  other  person. 
That  has  been  decided,  and  the  verv  nature  of  a  counter-claim 
seems  to  require  it.  A  defendant  is  enabled  to  join  another 
party  in  a  counter  claim  provided  the  relief  is  sought  against 
the  plaintiff  also. 

What  is  the  counter-claim  here?  Can  it  be  said  to  claim 
relief  against  the  plaintiff  and  Round  together?  Does  it 
seek  relief  against  Round  in  respect  of  the  same  matter  as 
against  the  plaintiff?  We  think  not.  The  statement  of  de- 
fence and  counter-claim  are  to  this  effect :  as  an  answer  to 
the  action  the  defendants  set  up  a  clause  in  the  agreement 
which  entitled  them,  upon  the  failure  of  the  plaintiff  to  do 
certain  things,  to  take  the  work  out  of  his  hands  and  do  it 
themselves.  Then  the  counter-claim  against  the  plaintiff  is, 
that  owing  to  the  plaintiff's  default  the  defendants  were 
obliged  to  spend  £850,  being  £256  in  excess  of  what  it  would 
*have  cost  them  if  the  plaintiff  had  fulfilled  his  con-     [147 
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tract.  How  can  it  be  said  that  that  is  a  claim  against 
Round,  who  is  the  obligor  of  a  bond  given  as  security  for 
the  proper  execution  by  the  plaintiff  of  tiie  contract?  It 
does  not  appear  that  the  bond  was  in  the  same  terms  as  the 
agreement  between  the  plaintiff  and  defendants.  I  do  not, 
indeed,  dwell  on  that  as  important,  but  this  consideration 
occurs  to  me.  If  all  that  the  defendants  had  alleged  had 
been  matter  which  showed  they  had  a  defence  against  the 
action  arising  out  of  the  contract,  could  they  have  had  a 
counter-claim  against  Round  ?  No  one  would  say  they 
could.  Clearly  the  counter-claim  must  have  been  against 
the  plaintiff,  or  against  him  jointly  with  some  one  else.  We 
are  dealing  here  with^a  counter-claim  under  an  order  of  the 
Judicature  Act,  and  we  must  see  that  it  comes  within  the 
order.  We  are  not  dealing  with  a  case  where  a  defendant 
gives  notice  to  another  party,  but  where  he  is  seeking  to  add 
a  party  to  his  counter  claim.  Well,  then,  does  the  circum- 
stance that  the  defendants  have  also  a  counter-claim  against 
tlie  plaintiff,  in  respect  of  the  £266  excess  which  his  default 
has  cost  them,  justify  them  in  bringing  in  Round  as  a 
party  simply  because  he  gave  a  bond,  when  the  only 
ground  of  their  counter  claim  against  the  plaintiff  is  the 
recovery  of  the  £256,  with  which  Round  has  nothing  to 
do?  1  think  not.  The  two  counter-claims  are  quite  sepa- 
rate and  distinct. 

Tlie  counter-claim  against  the  plaintiff  must  therefore 
stand,  and  that  against  Round  be  struck  out. 

Haw^kins,  J.:  1  amentirely  of  the  same  opinion.  If  there 
had  been  no  counter-claim  against  the  plaintiff,  it  would 
have  been  impossible  to  make  Round  a  party,  and  set  up  a 
counter-claim  against  him  singly.  Now  it  is  sought  to 
bring  Round  in  on  a  matter  with  which  the  plaintiff  has 
nothing  to  do. 

Order  of  Pollock^  i?.,  rescinded  with  costs. 

Jan.  30.     The  defendants  appealed. 


Matthews,  Q.C.,  and  Anderson^  for  the  defendans:  The 
148]  decision  *of  the  Exchequer  Division  cannot  be  sup- 
ported.    The  case  comes  within  Order  xxir,  Rule  6  (*),  and 

(')  Order  xxir,  Rule  5  :  **  Where  a  the  names  of  all  the  persons  who,  if 

defendant  by  liis  defence  sets  up  any  such  counter-claim  were  to  be  enforced 

counter-claim  which   raises   questions  in  a  cross-action,  would  be  defendants 

between  himself  and  the  plnintiflF,  along  to  such  cross  action,  and  shall  deliver 

with  any  other  person  or  persons,  he  his   defence   to   such   of   them   as  are 

shall  add  to  the  title  of  his  defence  a  parties  to  the  action  within  the  period 

further  title,  similar  to  the  title  in  a  within  which  he  is  required  to  deliver 

Statement  of  com  plaint,  setting  forth  it  to  the  plaintiff." 
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Round  was  properly  made  a  party  to  tlie  suit.  The  coun- 
ter-claim raises  questions  between  the  defendants  and  the 
plaintiff  along  with  Round,  and  those  question^  are  of  such 
a  nature  that  the  defendants  might  have  brought  an  inde- 
pendent action  against  the  present  plaintiff  and  Round,  for 
under  Order  xvi,  Rule3(*),  all  persons  maybe  joined  as 
defendants  against  whom  the  right  to  any  relief  is  alleged 
to  exist,  whether  jointly,  severally,  or  in  the  alternative.  In 
Child  V.  Sleimingi^)  it  was  pointed  out  that,  in  order  to 
enable  a  plaintiff  to  join  two  persons  as  defendants,  the 
causes  of  action  between  them  need  not  be  identical.  As  the 
plaintiff  and  Round  might  have  been  sued  in  one  action,  the 
present  defendants  are  entitled  to  enforce  their  right  against 
Round  by  way  of  counter-claim  in  the  present  suit.  The 
claim  to  compel  payment  of  the  amount  secured  by  the  bond 
is  relief  "relating  to  or  connected  with  the  original  subject- 
matter  of  the  cause,"  s.  24,  subs.  3  of  the  Judicature  Act, 
1873 (*);  because  the  plaintiff's  claim  is  that  he  has  been 
prevented  from  carrying  out  a  contract,  and  the  defendants 
*allege  that  he  has  committed  a  breach  of  the  same  [149 
contract,  for  which  breach.  Round,  as  the  plaintiff's  surety, 
is  bound  to  compensate  the  defendants,  and  unless  the 
alleged  breach  is  proved,  the  liability  of  Round  does  not 
arisH.  In  Dear  v.  Svoorderi^)  the  plaintiffs,  second  mort- 
gagees, claimed  to  be  paid  out  of  the  proceeds  of  a  sale  to 
be  completed  pursuant  to  a  contract  entered  into  by  the  de- 
fendant, theiirst  mortgagee  ;  the  purchaser  having  refused  to 
complete,  it  was  held  that  the  defendant  was  entitled  to  make 
the  purchaser  a  party  to  the  ac(Jon.  As  the  question  in  the 
present  case  between  all  the  parties  is  one  litigation,  it  is 
right  that  it  should  be  tried  in  one  action. 

Mclntyre,  Q.C.,  and  3IouUon,  for  Round  :  This  is  not  a 
counter  claim,  but  it  is  a  separate  suit  arising  out  of  a  dis- 
tinct transaction.     The  defendants  do  not  claim  a  joint,  sep- 

m 

(')  Order  xvi,  Rule  3  :  "  AU  persons  relief  relating  to  or  connected  with  tlie 
may  be  joined  as  defendants  against  original  subject  of  the  cause  or  matter, 
wbum  the  right  to  any  relief  is  alheged  and  in  like  manner  claimed  against  any 
to  exist,  whether  jointly,  severally,  or  other  person,  whether  already  a  party 
inlhe alternative.  And  judgment  may  to  the  same  cause  or  matter  or  not, 
Iw  given  against  such  one  or  more  of  who  shall  have  been  duly  served  with 
the  defendants  as  may  be  found  to  be  notice  in  writing  of  such  claim  pur- 
liable  according  to  their  respective  lia-  suant  to  any  rule  of  court  or  any  order 
bilities,  without  any  amendment."  of  the  court  as  might  properly  have 
(*)  5  Cli.  D.,  695.  been  granted  against  such  person  if  he 
(')  By  s.  24,  subs.  3  of  the  Judicature  had  been  made  a  defendant  to  a  cause 
Act,  1873,  the  courts  respectively  and  duly  instituted  by  the  same  defendant 
every  judge  thereof  shall  have  power  for  the  like  purpose, 
to  grant  to  any  defendant  .  .  .  all  such        (^)  4  Ch.  D.,  476. 
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arate,  or  alternative  relief;  they  claim  a  distinct  remedy 
againvSt  the  plaintiff  and  Round,  viz.,  danuiges  to  be  paid  by 
the  plaintiff,  and  indemnity  fron'i  Round  on  a  bond  to  whicli 
the  plaintiff  is  not  a  party.  Order  xxii.  Rules  5  and  6,  do 
not  authorize  this.  In  order  to  enable  a  defendant  to  add  a 
third  party,  there  must  be  a  question  between  himself  and 
the  plaintiff  along  with  some  other  person.  If  the  defend- 
ants brought  an  action  against  Round,  the  plaintiff  could 
not  be  joined  as  a  party.  A  counter-claim  which  does  not 
claim  relief  against  the  plaintiff  also  is  bad,  Furness  v. 
Booth  (») ;  and  here  the  counter  claim  upon  the  bond  does 
not,  and  can  not,  set  up  any  title  to  relief  as  against  the 

})laintift'.     From  the  observations  of  Mellisli,  L.J.,  in  Tre- 
eaceri  v.  Bray  {^),  it  is  clear  that  the  defendants  cannot  delay 
the  plaintiff  by  claiming  relief  against  some  other  person  by 
whom  they  allege  they  ought  to  be  inderanitied. 
Matthews,  Q.C.,  in  reply. 

Bkamvvell,  L.J.:  I  think  that  the  appeal  ought  to  be 
allowed.  Where  a  defendant  has  a  good  counter-claim,  and 
if  he  had  brought  a  separate  action  lie  could  have  recovered, 
I  think  it  reasonable  that  he  should  be  as  well  off  as  if  he 
liad  been  a  plaintiff  in  a  cross  action.  The  words  of  Order 
150]  XXII,  Rule  6,  are  "where  the  ^defendant  sets  up  a 
counter-<;laim  between  himself  and  the  plaintiff  along  with 
any  other  person,  he  shall  add  to  the  title  of  his  defence  a 
further  title  setting  forth  the  names  of  all  persons  who,  if 
such  counter-claim  were  to  be  enforced  by  cross-action, 
would  be  defendants  in  such  cross-action."  I  at  first  felt  a 
little  difficulty  as  to  the  meajiing  of  the  words  "  would  be," 
for  prima  facie  they  seem  to  indicate  that  the  defendant 
could  only  make  another  person  party  to  the  counter  claim 
who  might  have  been  a  defendant  in  an  action  brought  by 
the  defendant  against  him  and  the  present  plaintiff  upon  a 
joint  contract,  but  I  think  the  true  meaning  is,  that  if  the 
defendant  could  have  made  the  plaintiff  and  the  third  party 
defendants  in  any  action,  the  counter-claim  is  valid.  Could 
the  defendants  have  brought  an  action  against  Round  and 
the  plaintiff?  I  am  of  opinion  they  could.  The  relief  thai; 
the  defendants  claim  against  Round  is  indemnity  for  the 
breach  by  the  plaintiff  of  his  contract,  to  the  extent  of  £200, 
but  the  relief  that  is  sought  is  on  a  contract  between  the  de- 
ftMidantsand  Round,  it  is  not  a  joint,  but  a  several,  liability. 
If  the  obligation,  how^ever,  had  been  created  between  the 
parties  in  one  instrument,  limiting  Round's  liability  to  £'300, 

(»)  4  Ch.  D.,  586 ;  20  Eng.  R.,  775.  («)  45  L.  J.  (Ch.),  at  p.  114. 
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in  that  case  it  would  have  been  a  joint  contract,  and  I  think 
that  the  substance  of  the  actual  contract  between  the  parties 
Ts  the  same.  Unless  we  hold  that  the  amount  sought  to  be 
recovered  is  an  independent  liability  arising  on  a  different 
contract,  the  present  defendants  would  be  entitled  to  join 
Round  as  a  defendant  in  an  action.  As  they  can  do  that,  I 
think  that  Round  can  be  joined  with  the  plaintiff  in  the 
counter-claim. 

Brett,  L.J.:  I  am  of  the  same  opinion,  and  found  my  de- 
cision on  Order  xxii,  Rule  5.  The  words  are,  that  *'  where 
the  defendant  by  his  defence  sets  up  any  counter-claim 
which  raises  questions  between  himself  and  the  plaintiff, 
along  with  any  other  person  or  persons,"  but  the  rule  does 
not  provide  that  the  "questions"  shall  arise  out  of  the  cause 
of  action  mentioned  in  the  statement  of  claim.  The  meaning 
of  the  order  and  ruleis,  if  the  questions  raised  in  the  counter- 
claim would  have  formed  a  good  cause  of  action  in  a  cross- 
action,  brought  by  the  actual  defendant  against  *the  [151 
actual  plaintiff  and  some  other  person,  that  third  person  may 
be  made  a  party  to  the  existing  suit  by  counter-claim.  The 
principle  is,  that  wherever,  by  reason  of  some  legal  or  equi- 
table relation  between  the  parties,  the  question  in  the  case 
between  the  defendant  and  the  plaintiff,  which  is,  if  true,  a 
good  counter-claim  against  the  plaintiff,  may  also  be  a  ques- 
tion between  the  defendant  and  a  third  person  ;  although 
such  third  person  could  not  be  a  party  to  the  plaintiirs 
original  claim,  he  may  be  joined  to  the  existing  suit  by 
counter-claim.  By  the  defendants'  counter  claim  a  question 
is  raised  between  the  defendants  and  the  plaintiff  which,  if 
true,  gives  a  good  counterrclaim  to  the  defendants  against 
the  plaintiff  ;  but  that  question  gives  rise  to  a  further  ques- 
tion which,  by  reason  of  the  relation  of  the  plaintiff  and  the 
defendants  and  Round,  might  be  raised  in  an  action  by  the 
defendants  against  the  plaintiff  and  Round.  It  is  true  that 
the  defendants'  claim  against  Round  is  founded  upon  a  deed 
between  them  to  which  the  plaintiff  was  not  a  party;  but 
there  is  an  equitable  relation  between  all  the  parties,  because 
Round  by  tlmt  deed  became  a  surety  for  the  performance  by 
the  plaintiff  of  the  contract  with  the  defendants,  and  the 
same  question  of  liability  arises  to  the  defendants  as  arises 
against  the  plaintiff  and  Round.  But  Round  cannot  be 
made  liable  to  the  defendants  unless  the  plaintiff  has  been 
guilty  of  some  breach  of  the  contract.  The  relation,  1  think, 
is  intimate  enough  to  admit  of  Round  being  made  a  party  to 
this  suit.  I  venture  to  think  that  where  the  litigation  ob- 
viously involves  questions  between  the  plaintiff  and  the  de- 
31  Eng.  Rep.  ?5 
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fendant  and  other  parties,  we  ought  to  give  a  liberal 
interpretation  to  these  orders  and  rules,  which  were,  no 
doubt,  framed  with  the  intention  of  settling  in  one  litigation 
all  questions  arising  out  of  the  subject-matter  of  the  dispute. 
Cotton,  L.J.:  I  think  the  defendants  are  entitled  to  set 
up  the  counter-claim,  and  that  the  appeal  should  be  allowed. 
Does  this  counter-claim  raise  a  question  between  the  plaintiff 
and  the  defendants  and  Round?  The  objection  is,  that  the 
bond  is  a  separate  bond  by  Round,  and  not  a  joint  bond  by 
the  plaintiff  and  Round,  but  that  objection  cannot  be  allowed 
152]  to  prevail ;  it  is  one  litigation  ^respecting  the  same 
matter.  The  counter-claim  need  not  be  coextensive  with 
the  claim,  and  I  think  the  case  is  within  Order  xxii,  Rule 
6,  and  it  is  very  advisable  to  settle  all  questions  in  one 
action.  In  Furness  v.  Booth  (*)  the  question  was  whether 
or  no  there  was  any  counter-claim,  and  it  was  decided  there 
was  no  counter-claim  ;  here  the  question  is  whether  there  is 
a  good  counter-claim.     I  think  clearly  that  there  is. 

Appeal  allowed. 

Solicitors  for  Round  :  Duignan  &  Siniles, 
Solicitors  for  defendants :  Norris^  Allen  <fe  Carter ^  for  J. 
P.  Gardner,  Cannock. 

(»)  4  Ch,  D.,  686. 

See  29  Eng..  R.,  708  note  ;   Id.,  229  the  date  of  the  assignment.     The  indi- 

note.  vidaal  debts  of  the  partners  had  been 

A  riglit  of  action  owned  by  defend-  paid  out  of  their  private  property.     At 

ant  jointly,  or  in  common  with  another,  the  time  of  the  assignment  the  firm 

cannot  be  set  up  as  a  counter-claim  in  was   indebted    to    the  defendants   for 

an  action  against  defendant  individu-  trust  moneys  deposited  with  it: 

ally:  Kierste^  v.  West,  13  N.  Y.  Week.  Held,  that  the  defendants  were  enti- 

Dig.,  100  ;  Coffin  t?.  McLean,  80  N.  Y.,  tied  to  set  off  the  amount  due  from  the 

500.  firm  against  the  amount  due  to  the  said 

See  Davidson  t).  Alfaro,  80  N.  Y.,  660 ;  partner  :  Shipman  v.  Lansing,  25  Hun, 

Clegg  «.  American,  etc.,  60  How.  Pr.,  290. 

498.  As  to  bringing  in  any  party  neces- 

Where  goods  were  sold  to  three  per-  sary  to  a  determination  relative  to  a 

sons  jointly,  but  paid  for  by  the  sepa-  counter-claim  or  set-off,   see  Dows  «. 

rate   notes  of  the  purchasers;    held,  Kidder,  84  N.  Y.,  121. 

that  neither  of  the  purchasers  in  an  In  an  action  on  a  promissory  note 

action  on  the  note  given  by  him  could  against  two  persons  who,  apparently 

set   up  a  claim   for  damages  arising  from  the  face  of  the  note,  executed  the 

from  a  breach  of  warranty  or  fraud  in  same  as  joint  makers,  when  in  fact  the 

the  sale  as  a  counter-claim,  such  claim,  note  was  executed  for  money  loaned  to 

if  any,  belonged  to  the  three  purchas-  one  of  the  makers,  and  the  other  signed 

ers  jointly:  Hopkin  u.  Lane,  13  N.  Y.  the  note  only  as  surety,  and  this  was 

Week.  Dig.,  484.  known  by  the  payee  of  the  note  at  the 

The  plaintiff,  as  the  assignee  of  an  time  the  note  was  executed  ;  held,  that 

insolvent  firm,  sought  to  recover  from  a  tender  of  the  full  amount  due  on  the 

the  defendants  moneys  held  in  trust  for  note  after  maturity,  made  by  the  prin- 

one  of  the  partners,  to  the  possession  cipal  maker  of  the  note  to  the  payee, 

of  which  he  had  become  entitled  after  and  refused  by  the  payee,  discharged 
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tlie  surety,  although  the  principal  on  Held,  also,   that  the  failure  of  the 

the  note  may  not  afterward  have  kept  bank  to  apply  to  the  payment  of  the 

his  tender  pfood  :  note  the   money   which   the   principal 

And  further  held,  under  the  circum-  had  on  general  deposit  in  the  bank  at 

stances  of  this   case,  tliat  the  tender  and  after  the  maturity  of  the  note,  did 

was  made  to  the  proper  person  and  for  not  discharge  the  sureties, 

tlie  proper  amount :  Fisher  v.  Stocke-  Held,  also,  that  the  bank  liad  a  right 

brand,  20  Kans.,  505.  to  apply  the  money  which  the  princi- 

In  an  action  by  a  bank  upon  a  prom-  pal  had  on  general  deposit  in  the  bank 

issory  note,  the  sureties  answered,  al-  at  and  after  the  maturity  of  the  note, 

leging  that  the    note   was  given   for  to  its  payment,  with  or  without  the 

money   borrowed   from    the   bank    by  consent  or  direction  of  the  principal  ; 

their    principal,   and   that   they   were  but  that  the  cliecks  subsequently  drawn 

sureties  only  therein,  which  the  bank  by  him  were  a  withdrawal  of  his  pre- 

knew  at  the  time  the  note  was  exe-  vious  directions  upon  the  subject, 

cuted  ;  that,  prior  to  its  maturity,  the  Held,  also,  that  it  was  competent  for 

principal   consented   and  directed   the  the  bank  and   the  depositor  to  make 

bank  to  allow  and  pay  the  note,  after  any  disposition  of  the  deposits,  before 

its  maturity,  out  of  his  general  depos-  their    actual    application,  which   they 

its  therein ;   that,   after  its  maturity,  might  see  proper. 

the  bank  had,  of  the  funds  of  the  prin-  Held,  also,  that  the  debt  due  from 

cipa)  on  deposit  more  than  sufficient  to  the  bank  to  the  principal  on  his  deposit 

pay  the  note  and  interest,  that  the  bank  account  was  neither  collateral  security 

failed  to  apply  the  funds  of  the  princi-  in  its  hands  to  the  debt  due  on  the  note 

pal   so  deposited  in   payment  of  the  to  the  bank,  nor  were  such  deposits 

note,  but,  subsequent  to  its  maturity,  held  by  the  bank  as  trust  funds  for  the 

suffered   the   principal    to    check    his  sureties  on  the  note  :  Second  National 

funds  out  of  the    bank.      Wherefore  Bank,  etc.,  v.  Hill,  76  Ind.,  223. 

they  claim  that  they  are  released.  See  also  Scribner  t;.  Adams,  73  Meine, 

Held,  on  demurrer,  that  the  answer  541. 
vrsa  insufficient. 


[8  Exchequer  Division,  163.] 
Jan.  21,  1878. 


♦Patscheider  v.  The  Great  Western  Railway    [153 

Company. 

Carrier — Railway  Company — PcufMnqer**  Luggage — Delivery  to  Passenger — Termina- 
tion, of  Companifa  Risk. 

It  is  the  duty  of  a  railway  company  with  regard  to  the  luggage  of  a  passenger, 
which  travels  by  the  same  train  with  him  but  not  under  his  control,  when  it  has 
reached  ita  destination,  to  have  it  readv  for  delivery  upon  the  platform  at  the  usual 
place  of  delivery,  until  the  owner,  in  tlie  exercise  of  due  diligence,  can  receive  it ; 
and  the  liability  of  the  company  does  not  cease  until  a  reasonable  time  has  been 
allowed  to  the  owner  to  do  so. 

This  was  an  action  to  recover  the  valne  of  a  box  and  its 
contents,  lost  through  the  alleged  negligence  of  the  defend- 
ants. At  the  trial  before  Denman,  J.,  at  the  Easter  Sittings 
in  Middlesex  for  1877,  it  appeared  that  the  plaintiff,  a  lady's 
maid,  was  travelling  with  lier  mistress  on  the  defendants' 
line  from  Malvern  to  Paddington.  On  arriving  at  the  latter 
station  the  plaintiff  saw  her  box  taken  from  the  luggage- van 
and  placed  on  the  platform  with  other  luggage  of  her  mis- 


196  EXCHEQUER  DIVISION.  [Vol.  III. 

1878  Patscheider  v.  Great  Western  Ry.  Co. 

tress.  She  then  went  for  the  porter  of  the  hotel  to  take  the 
luggage  to  the  hotel,  but  when  she  subsequently  arrived 
there  she  could  not  find  the  box  among  tiie  luggage  which 
the  hotel  porter  had  brought.  The  evidence  as  to  what  had 
happened  with  respect  to  the  box  after  it  was  taken  from 
the  van  and  placed  on  the  platform  was  conflicting  ;  but  the 
jury  found  that  there  had  been  no  delivery  to  the  plaintiff. 
They  also  found  that  the  box  had  been  lost  by  the  negli- 
gence of  the  defendants,  and  that  there  had  been  no  con- 
tributory negligence  on  the  part  of  the  plaintiff ;  and  they 
returned  a  verdict  for  £30. 

A  rule  was  subsequently  obtained  for  a  new  trial,  on  the 
ground  that  the  learned  judge  had  not  directed  the  jury 
what  was  in  law  sufficient  to  constitute  delivery  by  a  carrier, 
or  what  was  tiie  duty  of  the  company  at  the  end  of  a 
journey;  and  also  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence. 

Hume  Williams  and  /.  F.  Torr^  showed  cause.  They  re- 
ferred to  Butcher  v.  London  and  South  Western  Ry.  Co.  (*), 
and  Richards  v.  London^  Brighton  and  South  Coast  Ry. 
Co.  C). 

154]  *J'  Dighy^  and  Darling^  for  the  defendants,  refer- 
red to  Shepherd  v.  Bristol  and  JSxeter  Ry.  Co.  ("). 

Cleasby,  B.:  It  appears  to  me  we  ought  not  to  make  the 
rule  absolute  for  a  new  trial  in  this  case  upon  the  ground 
either  of  misdirection  or  of  the  verdict  being  against  the 
weight  of  evidence.  The  passage  read  by  Mr.  Digby  from 
Redfield  on  Carriers  appears  to  me  to  put  the  question  in  a 
very  intelligible  and  convenient  form.  It  is  this(^):  "It  is 
the  duty  of  a  railway  company,  in  regard  to  the  baggage  of 
a  passenger  which  has  reached  its  destination,  to  have  the 
baggage  ready  for  delivery  upon  the  platform  at  the  usual 
place  of  delivery  until  the  owner,  in  the  exercise  of  due  dili- 
gence, can  call  and  receive  it,  and  it  is  the  owner's  duty  to 
call  for  and  remove  it  within  a  reasonable  time." 

Now,  there  might  be  a  case  in  which  the  question  turned 
upon  the  second  paragraph  or  sentence,  "It  is  the  owner's 
duty  to  call  for  and  remove  it  within  a  reasonable  time." 
There  might  be  such  a  breach  of  duty  on  the  part  of  the 
owner  as  to  disentitle  him,  but  I  do  not  think  that  question 
arises  in  this  case,  for  I  think  until  tlie  passenger  has  tiie 
opportunity  of  taking  away  his  Inggage  it  remains  in  the 
custody  of  the  company.  I  should  say  the  sole  question  in 
this  case  was  whether  the  box  was  taken  before  the  plaintiff 

(')  16  C.  B.,  13  ;  24  L.  J.  (C.P.),  137.  («)  Law  Rep.,  8  Ex.,  189. 

(*)  7  C.  B.,  839  ;  18  L.  J.  (C.P.),  251.  {*)  lledfield  on  Carriers,  at  p.  61. 
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liad  tlie  opportunity  of  claiming  it  and  taking  it  away.  As 
far  as  regards  any  question  of  law  to  be  laid  down  upon  the 
subject,  I  sliould  have  no  hesitation  in  saying  that  the  mere 
throwing  the  box  out  upon  the  platform,  mixed,  as  it  might 
be,  with  other  luggage,  was  not  a  delivery  or  a  discharge  of 
the  defendants'  obligation.  It  can  hardly  be  contended  that 
could  be  so ;  but  it  must  be  placed  there  and  kept  until  the 
passenger  has  the  opportunity  of  calling  for  it  and  receiving 
It.  Then,  if  placing  it  upon  the  platform  is  not  enough, 
was  it  taken  away  before  anything  had  taken  place  in  the 
way  of  delivery?  If  the  matter  had  been  put  in  that  way 
to  the  jury,  and  they  had  found  that  it  was  taken  before 
any  delivery  except  the  putting  it  upon  the  platform,  it  is 
impossible  to  say  there  was  not  evidence  to  justify  them  in 
coming  to  that  conclusion  ;  indeed  it  is  plain  the  only  conclu- 
sion one  can  come  to  is  that  the  loss  did  happen  in  that  wa^. 

*In  dealing  with  the  question  whether  that  was  [155 
properly  left  to  .the  jury,  tiiere  is  no  doubt  it  was  left  to  the 
]ury  generally.  If  one  could  see  that  what  was  left  to  the 
jury  was,  simply,  whether  the  particular  circumstances 
amounted  to  a  delivery,  I  should  have  had  a  good  deal  of 
difficulty  in  saying  that  was  the  proper  way  of  leaving  it  to 
the  jury,  but  1  take  it  the  question  left  was  not  whether  the 
circumstances  amounted  to  a  delivery,  but  what  were  the 
circumstances  of  the  case,  how  it  happened,  and  in  that 
way  it  seems  to  me,  coupled  with  the  proper  observations, 
which  appear  to  have  been  made,  the  question  was  brought 
before  the  jury  as  to  the  time  when  this  was  taken  away, 
when  it  ceased  to  be  in  the  custody  of  the  company.  The 
question  whether  there  was  negligence  on  the  part  of  the 
defendants  is  not  really  the  question  in  the  case,  but  if  we 
find  the  conclusion  the  jury  arrived  at  was  that  the  box  was 
taken  away  by  reason  of  the  negligence  of  the  defendants, 
it  follows  that  they  thought  it  was  taken  away  while  in  the 
custody  of  the  defendants,  which  is  the  question  in  the  cause. 
It  is  rather  an  indirect  way  of  asking  it,  but  it  appears  to  me 
to  be  the  same  question. 

There  is  another  question  which  the  learned  judge  thought 
it  prudent  to  leave  to  the  jury,  whether  there  was  contribu- 
tory negligence  on  the  part  of  the  plaintiff ;  but  it  appears 
to  me  that  question  is  not  properly  raised  in  this  case. 

Hawkins,  J.:  The  plaintiff's  box  came  into  the  defend- 
ants' possession  under  circumstances  that  imposed  upon 
them  the  duty  to  convey  it  to  its  destination,  and  deliver  it 
to  the  plaintiff.  That  they  conveyed  it  is  clear,  because  the 
plaintiff  saw  it  taken  out  of  the  van  and  put  upon  the  plat- 
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form.  The  remaining  question  is  whether  the  defendants 
delivered  the  box  to  the  plaintiff.  Upon  that  part  of  the 
case  I  am  clearly  of  opinion  that  upon  this  evidence,  the 
jury  having  found  the  box  was  not  delivered,  we  ought  not 
to  disturb  the  verdict.  [The  learned  judge  then  dealt  with 
the  facts  of  the  case,  and  continued  :] 

There  was  one  point  discussed  in  the  course  of  the  argu- 
ment about  which  I  should  like  to  say  a  word.  The  com- 
pany are  bound  to  deliver  at  the  end  of  the  journey,  but  that 
must  be  subject, to  this,  that  the  plaintiff,  the  passenger,  is 
156]  ready  and  willing  to  ^receive  within  a  reasonable  time. 
I  quite  understand,  if  a  reasonable  time  elapses  for  a  pas- 
senger to  take  his  luggage  and  he  does  not  take  it,  he  can- 
not complain  and  say  the  railway  company  are  to  be 
responsible  if  he  does  not  take  it  within  a  reasonable  time. 
If  he  does  not  take  it  away  in  a  reasonable  time  the  liability 
of  the  company  as  carriers  is  at  an  end.  It  is  not  necessary 
to  determine  that  here,  because  I  cannot  see  a  particle  of  evi- 
dence suggesting  that  the  plaintiff  was  not  ready  within  a 
reasonable  time  to  receive  her  box  if  that  box  had  been 
there.  I  am  of  opinion,  therefore,  this  rule  should  be  dis- 
charged. I  would  add  with  reference  to  the  case  of  Rich' 
ards  V.  London^  Brighton  and  South  Coast  Ry,  Co,  {\  that 
Mr.  Justice  Williams  says  :  "  I  express  no  opinion  wnether 
or  not  the  defendants  could  be  compelled  to  do  more  than 
deliver  the  luggage  on  the  platform,  but  if  the  company 
chooses  to  provide  a  more  convenient  mode  of  delivering 
luggage  to  passengers,  by  employing  porters  to  carry  it 
across  the  platform  to  the  vehicle  by  which  it  is  to  be  taken 
away,  I  think  their  liability  as  carriers  continues  until  the 
porters  have  discharged  their  duty."  Here  the  defendants 
undertake  to  deliver  the  luggage  on  the  platform,  and  they 
must  keep  it  safely  until  a  reasonable  time  has  elapsed. 

Rule  discharged. 

Solicitors  for  plaintiff  ;  Gorton  &  Be  Fivas. 
Solicitor  for  defendants  :  R,  R,  Nelson, 

(')  7  C.  B.,  889,  at  p.  860. 

See  29  Eng.   Rep.,  295  note  ;  80  id.,  would  render  a  wareliouseman  liable, 

123  note  ;  Thompson's  Carriers  of* Pas-  be  is  responsible  :  Curtis  t?.  Delaware, 

sengers,  pp.  471,   532-6;   Hutchinson  etc.,  74  N.  Y.,   116,  124;    Fairfax  tj. 

on  Carriers,  §  407  c/  seq.  N.  Y.  Cent.,  67  id.,  11  ;   S.  C.  on  third 

Though  a  carrier  transport  baggage  appeal,  43  N.  Y.  Superior  Ct.  Rep.,  18, 

to  ite  destination  and  be  ready  for  a  73  N.  Y.,  167;  Flaherty  v.  Greenman, 

reasonable  time  to  deliver  it,  he   re-  7  Daly,  481  ;   Davis  t>.  Cayuga,  etc.,  10 

mains  liable  as  a  warehouseman,  and  Uow.  Pr.,  330. 

if  it  be  lost  through  negligence  which  See  Caufiekl  v.  Baltimore,  etc.,    75 
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N.  Y..   144;   Cary  v.  Cleveland,  etc.,  dise,  and  not  as  bagg^age  :   Millard  v, 

29  Barb..  35.  Missouri,  etc..  86  N.  Y..  441. 

In  an  action  against  a  common  car-  Plaintifl  went  to  defendant's  depot, 

rier  to  recover  for  goods  alleged  to  have  in  Philadelphia,  with  nine  trunks,  to 

l>een   abstracted  from  packages  deliv-  take  passage  with  his  family  to  Chi- 

ered  to  him  for  transportation,  which  cago  ;   he  applied  to  the  baggage-mas- 

packages  are  duly  delivered  to  the  con-  ter  for  checks  for  his  baggage,  but  was 

signee,  the  burden  is  upon  plaintiff  to  informed   that  he  must  lirst   procure 

show  that  the  goods  were  absstracted  tickets :  while  lie  was  absent  for  that 

while  the  packages  were  in  the  posses  purpose,   the    baggage- master    caused 

sion  of  defendant  and  before  delivery ;  his  baggage  to  be  weighed,  checked, 

it  is  not  sufficient  to  show  a  state  of  and  put  into  the  baggage  car.     Upon 

facts  as  consistent  with  the  occurrence  the  return  of  plaintiff  with   his  tick- 

of  the  loss  after  as  l)efore  the  delivery:  ets,  he  was  informed  that,  under  the 

Canfield-D.  B.  &  0.  R.  R.  Co.,  75N.  Y.,  rules    of    the    company,    the    tickets 

144.  were  not  sufficient  to  transfer  all  his 

In  an  action  against  a  warehouse-  baggage — for  the  excess  a  charge  was 
man  for  refusal  to  deliver  goods  in-  made,  which  plaintiff  refused  to  pay; 
trusted  to  him,  where  the  refusal  is  he  demanded  his  checks,  these  were 
explained  by  the  fact  appearing  that  refused  unless  the  extra  charge  was 
the  goods  were  lost  by  a  burglary,  the  paid  ;  ha  then  demanded  his  trunks, 
burden  is  upon  the  plaintiff  to  estab-  but  the  baggage- master  refused  to  de- 
lish  affirmatively  that  the  burglary  liver  them,  for  the  reason  that  they 
was  occasioned  by,  or  was  not  prevent-  were  covered  with  other  baggage,  and 
ed  by  reason  of  some  negligence  or  could  not  be  reached  before  the  time 
omission  of  due  care  on  the  part  of  de-  for  starting  the  train.  Plaintiff  de- 
fendant, the  court  will  not  assume  in  clined  to  go  on  the  train,  his  baggage 
the  absence  of  proof  that  the  loss  was  went  through  to  Chicago,  and  the 
the  result  of  his  negligence.  night  after  its  arrival  the  depot  was 

The  warehouseman  in  the  absence  of  struck  and  set  on  fire  by  lightning,  and 
bad  faith  is  only  liable  for  negligence,  it,  with  the  baggage,  except  two  trunks 
and  one  bringing  an  action  against  him  and  some  loose  articles,  was  destroyed, 
for  the  loss  of  goods  must  allege  and  The  trial  court  found  that  there  was 
prove  negligence  ;  this  burden  is  never  no  reasonable  excuse  for  the  refusal  to 
shifted  ;  if  plaintiff  prove  demand  and  restore  the  baggage  to  plaintiff.  In 
refusal  to  deliver,  this  unexplained  is  an  action  for  the  conversion  of  the 
prima  facie  evidence  of  negligence  ;  baggage, — held,  that  the  facts  author- 
but  if  it  appear  that  the  goods  have  ized  a  finding  of  a  conversion  at  Phila- 
been  lost  by  theft,  plaintiff  must  show  delphia. 

that  the  loss  arose  from  the  negligence  It  appeared  that  after  plaintiff  had 

of  defendant.     Where,  therefore,   the  determined   not  to  take  the  train,  he 

facts  proved  are  as  consistent  with  due  called  upon  defendant's  president  and 

care  as  with  the  want  of  it,  plaintiff  requested  him  to  cause  the  baggage  to 

cannot   recover  :   Claflin   v.  Meyer,  75  be  taken  off  at  Pittsburg,  as  he  intend - 

N.  Y.,260,  reversing  43  N.  Y.  Superior  ed  to  stop  there  ;   the  president  gave 

Ct.  Rep.,  1.  the  necessary  directions  and  the  oag- 

Where  a  railroad  company  receives  gage-master  telegraphed  to  Pittsburg, 
the  trunks  of  a  passenger  with  notice  but  the  baggage  was  not  stopped.  The 
that  they  contain  property  other  than  baggage -master  also  gave  to  plaintiff 
the  passenger's  baggage,  and  charges  an  order  for  the  delivery  of  the  bag- 
and  receives  an  extra  compensation  for  gage  at  Pittsburg  without  checks.  Dur- 
their  transportation,  an  agreement  to  ing  the  same  day  plaintiff  requested 
carry  the  property  as  freight  may  be  the  baggage -master  at  Philadelphia  to 
inferred  therefrom,  and  proof  of  these  countermand  the  order  to  stop  the  bag- 
facts  will  sustain  a  recovery  for  loss  gage,  as  he  had  concluded  to  go  through 
of  the  property  :  Sloman  i?.  Great  West-  to  Chicago  without  stopping.  Plain- 
em,  67  X.  Y.,  208,  reversing 6  Hun,  546.  tiff  took  a  train  the  same  evening  ;  on 

Though,  in  such  case,  he  should  sue  arriving  at  Pittsburg,  he  present^  the 

for  loss  of  the  property  as  merchan-  order,  and  was  informed  that  the  bag- 
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gage  had  gone  on  ;  he  expressed  his  as  carrier ;  that  as  such  it  was  not  lia- 
gratification  and  took  an  order  from  ble  for  the  loss,  and  for  the  original 
the  baggage-master  to  the  one  at  Chi-  conversion  was  only  liable  in  nominal 
cago,  directing  the  delivery  of  the  damages:  McConuick  t?.  P.  C.  R.  R. 
baggage  without  checks.  Upon  his  ar-  Co.,  80  N.  Y.,  853,  distinguishing  Mc- 
rival  at  Chicago  he  claimed  and  took  Cormick  v.  P.  C.  R.  R.  Co.,  49  id.,  303. 
possession  of  the  baggage  saved.  Held  A  carrier  is  liable  for  baggage -ac- 
(Folger,  J.,  dissenting),  that  by  the  cording  to  the  law  of  the  place  where 
acts  of  plaintiff  subsequent  to  the  con-  it  should  be  delivered,  and  cannot  in- 
version, he  resumed  control  of  his  bag-  sist  upon  a  restricted  liability  created 
gage  in  the  condition  it  was  on  board  by  the  law  of  the  place  of  shipment : 
the  train,  and  elected  to  hold  defendant  Curtis  v.  Delaw{ire,  etc.,  74  N.  Y.,  116. 


[3  Exchequer  Division,  167.] 

Jan.  17,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

157]  *Baker  V.  The  Mayor,  Aldermen,  and  Burges- 
ses OF  the  Borough  of  Portsmouh,  acting  as  Urban 
Sanitary  Authority. 

Local  OoverriTMnt  Act,  1858  (21  <fc  22  Vict,  c  98),  «.  34 — Words^Constmtction  of  New 
Streeta — By-law — Power  to  puU  doton  Work  done  in  Contravention  of  By-lawt. 

By  the  Local  Government  Act,  1868,  s.  84,  power  is  given  to  every  local  board  to 
make  by-laws  with  respect  to  the  level,  width,  and  construction  of  new  streets,  the 
structure  of  walls  of  new  buildings,  t}ie  sufficiency  of  space  about  buildings,  and  the 
drainage  of  buildings,  <fec. ;  and  they  may  further  provide  for  the  observance  of 
the  same  by  enacting  therein  such  provisions  as  they  think  necessary  as  to  the  giv- 
ing of  notices,  as  to  the  deposit  of  plans  and  sections  by  persons  intendini^  to  lay 
out  streets  or  to  construct  buildings,  as  to  inspection  by  the  local  board,  and  as  to 
the  power  to  the  local  board  to  remove,  alter,  or  pull  down  any  work  begun  or  done 
in  contravention  of  such  by-laws: 

Held,  affirming  the  judgment  of  the  Exchequer  Division,  that  the  power  to  make 
provision  as  to  removing,  altering,  or  pulling  down  buildings  was  not  confined  to 
by-laws  relating  to  structure,  but  might  be  extended  to  and  incorporated  in  by-laws 
as  to  notice  and  deposit  of  plans. 


[8  Exchequer  Division,  164.] 

Feb.  18,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

164]    *MiRABiTA  V.  The  Imperial  Ottoman  Bank. 

Contrad — Sale  of  unascertained  Goods —  Goods,  passing  of  Property  in — Bill  of 

Lading^  Goods  deliverable  to  Order. 

P.  shipped  600  tons  of  umber  upon  a  vessel  chartered  for  the  plaintiff.  The  bills 
of  lading  made  the  umber  deliverable  to  the  order  of  P.  or  assigns.  The  plaintiff 
Insured  the  umber.  A  bill  of  exchange  drawn  by  P.  on  the  plaintiff  which  had  been 
discounted  by  the  defendants'  bank,  to  whom  the  bills  of  lading  had  been  transfer- 
red, having  been  refused  acceptance,  a  second  bill  was  drawn  by  P.  to  the  order  of 
C.  on  the  plaintiff,  and  was  given  to  the  defendants  in  exchange  for  the  first  bill, 
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upon  the  terms  that  the  ])laintiff  flhoiild  acre|)t  and  pay  the  second  bill  nsrainnt  the 
delivery  of  the  bill  of  ladinj:^.  The  nmber  an<i  the  bill  of  exehanjje  reached  their 
destination  at  the  same  time,  but  the  plaintiff  declined  to  accept  the  bill.  The 
umber  was.  therefore,  entered  at  the  CuHtora  House  in  the  defendants'  name.  Sub- 
se<piently  the  plaintiff  tendered  the  amount  of  the  bill  of  exohaiig:e  and  demanded 
the  bill  of  ladini^,  but  the  defendants  refused  to  g^ive  up  the  bill  of  ladin<^;  the  plain- 
tiff offered  a  jjuarantee  for  the  freight,  which  offer  was  not  accepted  by  the  defend- 
ants, and  they  sold  the  carsjo : 

J/eid,  in  an  action  by  the  plaintiff  for  the  value  of  the  umber  so  sold  by  the  de- 
fendants, that  the  property  in  the  umber  passed  to  the  plaintiff,  and  that,  therefore, 
I  the  plaintiff  was  entitled  to  recover. 

Appeal  from  the  judgment  of  the  Exchequer  Division,  in 
favor  of  the  plaintiff  on  a  special  case  stated  by  an  arbi- 
trator ('). 

The  plaintiff  is  a  merchant  carrying  on  businesjs  at  Malta 
and  Constantinople.  The  defendants  are  a  banking  com- 
pany incorporated  by  a  firman  of  the  Sultan,  and  carrying 
on  business  at  Constantinople  with  agencies  at  London  and 
Larnaca. 

On  the  26th  of  June,  1873,  a  contract  was  made  between 
the  plaintiff  and  Piiatsea  &  Pappa,  a  firm  at  Larnaca,  for 
certain  umber  to  be  sold  to  and  shipped  for  the  plaintiff  by 
Phatsea  &  Pappa  at  Larnaca. 

On  the  7th  of  July,  1873,  the  plaintiff  wrote  to  Phatsea  & 
Pappa  stating  that  he  would  send  ships  on  receiving  advice 
of  the  quantity  of  umber  ready  for  shipment,  and  also  that 
the  bills  of  lading  must  state  that  Phatsea  &  Pappa  shipped 
the  umber  ''  by  order  and  on  account  of  the  plaintiff." 

On  the  26th  of  August,  1873,  Phatsea  &  Pappa  had  600  tons 
of  *umber  ready  for  delivery  and  shipment  under  [165 
the  contract,  and  they  chartered  by  order  of  the  plaintiff 
and  for  his  account  a  British  ship,  the  Princess  of  Wales, 
then  lying  at  Alexandria,  to  carry  a  cargo  of  such  umber 
from  Larnaca  to  London.  The  plaintiff  approved  of  the  char- 
terparty .  The  Princess  of  Wales  proceeded  to  Larnaca,  where 
she  took  on  board  a  cargo  of  600  tons  of  umber.  About  the 
9th  of  October  the  plaintiff  sent  £150  to  Phatsea  &  Pappa  for 
ship's  advances,  of  which  sum  £70  was  paid  to  the  master. 

On  the  9th  of  October  the  master  signed  four  bills  of 
lading  for  the  cargo,  which  stated  the  goods  to  be  shipped 
by  Phatsea  &  Pappa,  and  to  be  delivered  ''to  order  or 
assigns"  The  bills  of  lading  were  given  to  Phatsea  & 
Pappa. 

On  the  10th  of  October  the  Princess  of  Wales  sailed  from 
Larnaca,  and  on  the  14th  of  October  Phatsea  &  Pappa  in- 
formed the  plaintiff  by  telegram  that  the  vessel  had  left  with 
600  tons  on  the  10th  instant ;  that  they  would  shortly  receive 

(')  The  action  was  commenced  before  the  Judicature  Acts  came  into  operation. 

31  Eng.  Rep.  26 
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bills  of  lading  and  draft  at  sixty  days,  and  requesting  them 
to  insure  the  cargo.  The  plaintiflf  communicated  with  his 
son,  F.  Mirabita,  trading  in  London  as  Mirabita  Brothers, 
and  through  him  efTected  an  insurance  on  the  cargo. 

Phatsea  &  Pappa  drew  a  bill  of  exchange  for  280  Turkish 
liras  on  the  plaintiff,  and  indorsed  and  handed  it  with  the 
bills  of  lading  to  Corkji,  from  whom  they  had  bought  the 
iniiber  which  formed  the  cargo.  Phatsea  &  Pappa  had  paid 
Corkji  for  the  umber,  and  they  handed  them  the  bill  of  ex- 
change by  way  of  accommodation,  to  enable  him  to  obtain 
an  advance  from  the  defendants  and  in  anticipation  of  future 
supplies  of  umber. 

Corkji  discounted  the  bill  of  exchange  at  the  Larnaca 
agency  of  the  defendants'  bank,  and  with  the  bill  of  exchange 
handed  them  the  bills  of  lading,  saying  that  they  were  to  be 
sent*  to  Constantinople,  and  given  up  to  the  plaintiff  on  pay- 
ment by  him  of  the  bill  of  exchange  at  maturity. 

The  Larnaca  agency  forwarded  the  bill  of  exchange  and 
bills  of  lading  to  their  bank  at  Constantinople,  Pappa  having 
come  to  Constantinople  and  handed  to  the  plaintiff  the  char- 
terparty  and  invoice  of  the  cargo,  which  stated  that  the  same 
was  "siiipped  by  order  and  on  account  of  the  plaintiff." 
166]  'i'lit^  defendants'  bank  at  ^Constantinople  presented 
the  bill  of  exchange  to  the  plaintiff  for  acceptance,  but  he 
declined  to  accept  without  receiving  the  bills  of  lading.  The 
bill  of  exchange  and  the  bills  of  lading  were  then  returned 
to  the  Larnaca  agency.  The  plaintiff  afterwards  offered  to 
the  defendants'  bank  at  Constantinople  to  pay  the  bill  of  ex- 
change before  maturity  on  receipt  of  the  bills  of  lading,  but 
in  consequence  of  the  documents  having  been  returned  to 
Larnaca  this  offer  could  not  be  accepted. 

It  was  then  arranged  between  the  plaintiff  and  Pappa  that 
a  new  bill  of  exchange  for  £254  lis,  should  be  drawn  by 
Phatsea  &  Pappa  to  the  order  of  Corkji  on  Mirabita  Brothers 
in  London  at  two  months'  date,  which  should  be  substituted 
for  the  former  bill  for  280  Turkish  liras,  and  notice  of  the 
agreement  was  given  to  the  defendants'  bank  at  Constanti- 
nople. 

A  new  bill  of  exchange,  dated  the  9tli  of  October,  1873,  was, 
in  accordance  with  the  terms  so  agreed,  drawn  by  Phatsea  & 
Pappa  and  sent  by  them  to  Corkji,  who  handed  it  to  the  Lar- 
naca agency,  saying  that  it  was  to  be  sent  with  the  bills  of 
lading  to  London,  where  Mirabita  Brothers  would  be  ready 
to  accept  and  pay  the  bill  of  exchaiige  at  maturity  against 
delivery  of  bills  of  lading.  The  Larnaca  agency  accordingly 
gave  up  the  first  bill  of  exchange,  and  on  the  20th  of  No- 
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vember,  1873,  forwarded  tlie  bill  for  £254  lU.  to  their  agency 
in  London,  and  directed  tliem  "  to  give  up  the  bills  ol' 
lading  on  payment  of  the  inclosed  bill  of  exchange." 

At  the  time  of  making  the  agreement  with  the  plaintiff  for 
the  drawing  of  the  bill  of  exchange  for  £254  lis.,  as  already 
mentioned,  it  was  doubtful  whether  the  bills  of  lading  would 
reach  England  before  the  arrival  of  the  ship.  Pappa  there- 
upon gave  the  plaintiff  a  letter,  addressed  to  the  master  of 
the  Princess  of  Wales,  to  be  used  in  case  the  ship  should 
arrive  in  England  before  the  bills  of  lading,  which  letter 
purported  to  authorize  the  master,  if  the  bills  of  lading  had 
not  come  to  hand,  to  deliver  the  cargo  to  the  plaintiff. 

On  the  3d  of  December  the  Princess  of  Wales  reached 
Gravesend,  and  was  ordered  to  the  Millwall  Docks  by  F. 
Mimbita. 

On  the  same  day  the  bill  of  exchange  for  £254  11^.,  to- 
gether with  the  bills  of  lading,  was  delivered  by  post,  and  in 
the  course  *of  the  day  was  left  at  the  office  of  Mirabita  [167 
Brothers,  with  the  following  note  attached  :  *'  Bill  of  lading 
for  Terra  umber,  weighing  600  tons,  per  Princess  of  Wales, 
1o  be  given  up  against  the  payment  of  attached  draft,  £254 
11,9.,  on  Mirabita  Brothers." 

F.  Mirabita  returned  the  bill  of  exchange  to  the  defend- 
ants' London  agency,  stating  that  he  was  ready  to  pay  the 
bill  at  maturity,  but  he  did  not  then  accept  it. 

On  the  8th  of  December  the  defendants'  London  agency 
gave  orders  to  the  ship's  brokers  to  enter  cargo  in  the  name 
of  the  bank,  and  on  the  12th  the  cargo  was  entered  at  the 
Custom  House  in  the  defendants'  name  ;  but  the  defendants 
took  no  other  steps  towards  taking  possession  of  the  cargo 
till  after  the  20th  of  December. 

On  the  12th  of  December,  F.  Mirabita  called  on  the  de- 
fendants, and  offered  to  pay  the  bill  and  receive  the  bills  of 
lading.  The  defendants'  manager  refused  to  accept  pay- 
ment, alleging  that  they  had  taken  possession  of  the  cargo, 
and  thereby  had  made  themselves  liable  for  freight.  They 
had  done  nothing  to  take  possession  of  the  cargo  or  to  make 
them  liable  for  freight. 

On  the  18th  of  December,  F.  Mirabita  again  offered  to  pay 
the  bill  of  exchange  and  to  give  a  guarantee  for  the  freight. 
After  some  further  negotiation  the  defendants  landed  the 
cargo,  and  after  heavy  charges  for  demurrage,  landing,  and 
other  expenses  had  been  incurred,  sold  tlie  cargo  in  bulk, 
without  any  authority  from  the  plaintiff  or  F.  Mirabita,  for 
a  sum  which  was  not  sufficient  to  pay  the  amount  of  the  bill 
of  exchange,  freight,  and  exoenses  ;  the  cargo  was   worth 
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more  than  the  amount  of  the  bill  of  exchange,  freight,  and 
expenses,  and  if  the  plaintiff  had  obtained  possession  of  it 
lie  would  have  made  a  profit  therefrom. 

So  far  as  it  was  a  question  for  the  jury,  the  arbitrator 
found  as  a  fact  that  it  was  the  intention  of  Phatsea  &  Pappa 
and  of  the  plaintiff  that  the  property  in  the  cargo  of  umber 
should  pass  to  the  plaintiff  upon  its  shipment  on  board  the 
Princess  of  Wales,  subject  to  a  lien  on  the  same  for  pay- 
ment of  the  price  ;  and  their  intention  that  the  property  in 
the  cargo  should  be  vested  in  the  plaintiff  continued  from 
the  time  of  shipment  until  the  arrival  of  the  ship  in  England. 

The  court  is  to  be  at  liberty  to  draw  inferences  of  fact,  and 
168]  to  *disregard  the  above  finding,  if  a  jury  would  not 
have  been  justified  in  coming  to  such  a  conclusion  from  the 
facts  above  stated.  The  question  was  whether  the  plaintiff 
is  entitled  to  recover  damages  from  the  defendants  for  their 
dealing  with  the  cargo  as  above  mentioned. 

Jan.  17.  Matthews,  Q.C.,  and  Arthur  Wilson,  for  the 
defendants,  contended  that  the  umber  not  being  specific  and 
the  vendors  having  on  shipment  of  it  taken  the  bill  of  lading 
to  their  own  order,  the  property  in  the  umber  did  not  pass 
to  the  plaintiff,  and  that  therefore  he  could  not  maintain  the 
action.  They  cited  or  relied  on  the  following  authorities  : 
Wait  V.  Baker  (*) ;  Turner  v.  Trustees  of  the  Liverpool 
Docks  (') ;  Van  Casteel  v.  Booker  (') ; "  Ellershaw  v.  Mag- 
niac  (*) ;  Shepherd  v.  Harrison  (*) ;  Ogg  v.  Shuter  (") ;  Oa- 
harron  v.  Kreeft  (') ;  and  Jenkyns  v.  Brown  ("). 

Jan.  22.  M,  White,  Q.C.,  and  Archibald,  for  the  plaintiff, 
cited  Benjamin  on  Sales,  bk.  8,  ch.  5,  p.  265  (2d  ed.) ; 
Browne  v.  Hare  (*) ;  Coggs  v.  Bernard  (") ;  Ratcliff  v. 
Dames  (") ;  Van  Casteel  V.  Booker  (*) ;  Wood  v.  Bell  (") ; 
and  Joyce  v.  Swan  ("). 

Arthur  Wilson  was  heard  in  reply. 

cur.  adv.  vult. 

Feb.  18.     The  following  judgments  were  delivered  : 
Bramwell,  L.  J.:     This  case  has  been  argued  on  the  foot- 
ing that  the  law  of  England  or  a  like  law  is  applicable,  and 
we  must  so  deal  with  it.     We  must  treat  as  the  governing 

(')  2  Ex.,  1.  (»)  14  Q.  B..  496. 

(^)  6  Ex.,  643 ;  20  L.  J.  (Ex.),  393.  (»)  4  H.  <fe  N.,  822  ;    29  L.  J.  (Ex.),  6. 

(3)  2  Ex.,  691 ;  18  L.  J.  (Ex.),  9.  ('»)  1  Sm.  L.  C,  4th  ed.,  p.  171,  citing 

(■*)  6  Ex.,  570  n.  Kemp  v.  Wesibrook,  1  Ves.,  278. 

(*)  Law  Rep.,  5  H.  L.,  116.  (")  2  Cro.  Jac,  244. 

(«)  1  C.  P.  D.,  47;  15  Eng.  R.,  231.  (»«)  6  E.  &  B.,  855. 

(^)  Law  Rep.,  10  Ex.,  274 ;  14  Eng.  R.,        (•»)  17  C.  B.  (N.S.),  84. 
562. 
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bargain  between  the  plaintiff  and  Phatsea  &  Co.  the  one 
made  at  tlie  time  it  was  arranged  that  the  paj'^ment  should 
be  made  by  a  bill  at  two  months,  and  that  the  vendees 
should  not  be  entitled  to  the  600  tons  of  umber,  or  bills  of 
lading  of  them,  until  payment  of  the  bill  of  exchange.  No 
question  arises  as  to  the  defendants'  rights ;  for  it  was 
admitted,  and  properly  admitted,  that  the  defendants 
Mid  wrong  in  refusing  the  amount  of  tlie  bill,  and  [169 
selling  the  umber.  On  the  other  hand,  there  is  no  contract 
between  the  plaintiff  and  the  defendants,  so  that  in  the  re- 
sult the  case  is  reduced  to  this:  When  the  defendants 
tortiously  disposed  of  the  umber,  had  the  plaintiff  such  a 
property  therein,  or  right  thereto,  as  to  entitle  him  to  main- 
tain this  action  ?  It  is  argued  that  he  had  not,  and  the 
reason  given  is,  that  as  the  umber  was  not  specific  and 
ascertained,  and  as  on  shipment  the  shippers  took  a  bill  of 
lading  to  order,  and  gave  an  interest  in  it  to  Corkji,  who 
transferred  it  to  the  defendants,  no  property  passed  ;  and 
for  this  a  long  series  of  authorities,  beginning  with  Wait  v. 
Baker  (')  and  ending  with  Ogg  v.  Shuter  (*),  is  cited.  It  is 
almost  superfluous  to  say  that  by  these  authorities  I  am 
bound,  that  I  pay  them  unlimited  respect,  and  I  may  add  I 
do  so  the  more  readily  as  I  think  tfie  rule  they  establish 
is  a  beneficial  one.  But  what  is  that  rule  ?  It  is  somewhat 
variously  expressed  as  being  either  that  the  property  remains 
in  the  shipper,  or  that  he  has  ?ijus  disponendL  Undoubted- 
ly he  has  a  property  or  power  which  enables  him  to  confer 
a  title  on  a  pledgee  or  vendee,  though  in  breach  of  his  con- 
tract with  the  vendor.  This  appears  from  Wait  v.  Baker  (') ; 
Oabarron  v.  Kreeft  (") ;  and  to  some  extent  from  Eller- 
sJiaw  V.  Magniac  (*).  In  the  first  case,  Parke,  B.,  expressly 
says  that  the  vendee  Baker  could,  under  the  circumstanq^s, 
maintain  an  action  against  Letiibridge  for  having  sold  the 
barley  to  Wait.  This  property  or  power  exists  then ;  and 
therefore  if  the  vendors  of  the  umber  had  sold  it  to  the  de- 
fendants this  action  would  not  be  maintainable.  But  in  that 
case  the  defendants  would  have  acquired  a  right,  while,  as 
I  have  said,  it  is  admitted  that  no  right  in  them  can  be  relied 
on.  I  think  it  is  not  necessary  to  inquire  whether  what  the 
shipper  possesses  is  a  property,  strictly  so  called,  in  the 
goods,  or  ^,jus  disponendi^  because  I  think,  whichever  it  is, 
the  result  must  be  the  same,  for  the  following  reasons.  Tiiat 
the  vendee  has  an  interest  in  the  specific  goods  as  soon  as 

(•)  2  Ex.,  1.  (8)  Law  Rep.,  10  Ex.,  274  ;  14  Eng.  R., 

(«)  1  C.  P.  D.,  47 ;  15  Eng.  R.,  231.  562. 

O  6  Ex.,  570. 
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they  are  shipped  is  plain  ;  by  the  contract  tliey  are  at  his 
risk  ;  if  lost  or  damaged  he  mnst  bear  the  loss  ;  if  specially 
good,  and  above  the  average  quality  which  the  seller  was 
170]  bound  to  deliver,  the  benefit  is  the  vendee's.  *If  he 
pays  the  price,  and  the  vendor  receives  it,  not  having  trans- 
ferred the  property,  nor  created  any  right  over  it  in  another, 
the  property  vests.  It  is  found  in  this  case  that  as  far  as 
intention  went  the  property  was  to  be  in  the  plaintiff  on 
shipment.  If  the  plaintiff  had  paid,  and  the  defendants  had 
accepted  the  amount  of  the  bill  of  exchange,  it.  cannot  be 
doubted  that  the  property  would  have  vested  in  the  plaintiff. 
Why  1  Not  by  any  delivery.  None  might  have  been  made  ; 
the  defendants  might  have  wrongfully  withheld  the  bills  of 
lading.  The  property  would  have  vested  by  virtue  of  the 
original  contract  of  sale.  It  follows  that  it  vested  on  tender 
of  the  price,  and  that  whether  the  vendor's  right  was  a  right 
of  property  or  a  Jus  dlsponendl ;  for  whichever  it  was  it  was 
their  intention  that  it  should  cease  on  the  plaintiff's  paying 
the  price,  and  therefore  it  would  cease  unless  meanwhile 
some  title  had  been  conferred  on  a  third  person  to  something 
more  than  the  price.     This,  though  wrongful  as  regards  the 

{)laintiff,  would  have  been  valid.  But  no  such  title  exists 
lere.  There  is  nothing  in  the  authorities  inconsistent  with 
this.  The  only  case  that  maybe  thought  to  seem  so  is  Wait 
V.  BaJcer  (*),  where,  though  the  vendee  tendered  the  price,  he 
was  held  to  have  acquired  no  property.  But  it  is  manifest 
that  in  that  case  the  vendor  originally  took  the  bill  of  lading 
to  order,  and  kept  it  in  his  possession,  to  deal  with  as  he 
thought  fit,  and  never  intended  that  the  property  should 
pass  until  he  handed  the  bill  of  lading  to  the  vendee  on  such 
terms  as  he  chose  to  exact.  Parke,  B.,  says:  "There  is  no 
pretence  for  saying  that  Lethbridge  agreed  that  the  property 
should  pass."  ''There  was  nothing  that  amounted  to  an 
appropriation,  in  the  sense  of  that  term,  which  alone  would 
pass  the  property."  ''There  was  no  agreement  between 
the  two  parties  that  that  specific  cargo  should  become  the 
property  of  the  defendant,"  the  vendee.  Here  all  the  evi- 
dence shows  that  there  was  such  an  agreement.  The  arbi- 
trator says  it  existed  in  fact  at  the  time  of  shipment,  but 
the  subsequent  conduct  of  both  parties  shows  it.  What 
seems  decisive  is  this:  the  plaintiff  must  have  a  right  against 
some  one;  has  he  any  against  Phatsea?  Now,  Phatsea 
has  done  nothing  that  he  had  no  right  to  do,  and  he  has 
done  everything  he  was  bound  to  do,  treating  the  altered 
171]    agreement  as  governing.     *No  action  therefore  would 

(')  2  Ex.,  1. 


Vol.  III.]  EXCHEQUER  DIVISION.  207 

Mirabita  v.  Imperial  Ottoman  Bank.  1878 

lie  against  him.  It  raiist,  then,  be  the  defendants  who  are 
in  the  wrong.  I  think  tliey  are,  thafc  the  property  was  to 
pass  on  payment,  and  consequently  on  tender  of  payment, 
of  the  bill  of  exchange  ;  that  tlie  bill  of  lading  was  handed 
to  the  Larnaca  Bank,  to  be  delivered  to  the  plaintiflf  on  pay- 
ment of  the  bill  of  exchange  ;  that  therefore  the  plaintiff 
can  maintain  this  action,  and  the^  judgment  should  be 
affirmed.  1  would  add  that  I  agree  with  the  reasoning  of 
my  Brother  Cleasby  in  the  court  below  ;  and  I  would  further 
remark  that  I  believe  this  is  a  question  which  would  not 
have  been  open  to  the  slightest  doubt  if  the  action  had  been 
brought  after  the  coming  into  operation  of  the  Judicature 
Acts.  Cotton,  L.J.,  has  favored  me  with  a  perusal  of  his 
judgment,  and  I  entirely  agree  with  it. 

Cotton,  L.J.:  In  this  case  the  vendors  on  shipping  the 
goods,  the  subject  of  the  contract,  took  a  bill  of  lading  re- 
quiring the  delivery  of  the  goods  to  be  to  their  order,  and 
dealt  with  that  bill  of  lading  in  this  way  in  order  to  secure 
payment  of  the  bill  of  exchange  which  they  then  drew  on 
the  plaintiff.  The  bill  of  exchange  was  discounted  with  the 
defendants,  and  the  bill  of  lading  was  transferred  to  them 
as  security  for  the  payment  of  the  bill  of  exchange  ;  this 
bill  of  exchange  having  been  refused  accejftance,  a  second 
bill  of  exchange  was  drawn  and  given  in  lieu  of  the  first  bill, 
upon  the  terms  of  the  delivery  of  the  bill  of  lading  to  the 
plaintiff  upon  paj^ment  of  the  second  bill  of  exchange,  and 
in  so  dealing  with  the  bill  of  exchange  the  vendors  intended 
that  upon  payment,  the  plaintiff,  the  purchaser,  should  ob- 
tain the  goods,  and  they  agreed,  and,  as  far  as  they  could, 
transferred  to  the  purchaser  their  right  to  insist  that  on  pay- 
ment of  the  bill  of  exchange  the  bill  of  lading  should  be 
handed  over. 

I  mention  those  facts  for  the  purpose  of  adding  this  :  that 
the  action  was  instituted  before  the  passing  of  the  Judica- 
ture Acts,  and  therefore  it  is  simply  to  be  dealt  with  as  a 
legal  question  ;  and  we  cannot  inquire  here  how  far  the 
plaintiff  has  the  right  in  equity  to  insist  that  he  occupies 
the  same  position  as  the  vendors,  and  to  insist  that  as  against 
the  pledgee  of  the  bill  of  lading  the  plaintiff,  as  transferee 
of  the  right,  has  a  good  equitable  title,  even  if  he  has  not  a 
legal  title.  In  fact  in  the  present  case  it  simply  turns 
*on  this  question,  whether  the  property  in  the  goods  [172 
in  .  question  has,  under  the  circumstances,  passed  to  the 
plaintiff. 

Now  I  quite  agree  with  the  judgment  of  Bramwell,  L.  J., 
but  as  several  cases  were  cited  in  the  argument  which  it  was 
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contended  were  adverse  to  the  ground  of  our  decision,  I  think 
it  better  to  state  what  I  consider  to  be  the  principle  of  those 
decisions,  and  to  point  out  how  far  thjat  principle  is  appli- 
cable to  such  cases  as  this:  Under  a  contract  for  sale  of 
chattels  not  specific  the  property  does  not  pass  to  the  pur- 
chaser unless  there  is  afterwards  an  appropriation  of  the 
specific  chattels  to  pass  under  the  contract,  that  is,  unless 
both  parties  agree  as  to  the  specific  chattels  in  which  the 
property  is  to  pass,  and  nothing  remains  to  be  done  in  order 
to  pass  it.  In  the  case  of  such  a  contract  the  delivery  by  the 
vendor  to  a  common  carrier,  or  (unless  the  effect  of  the  ship- 
ment is  restricted  by  the  terms  of  the  bill  of  lading)  shipment 
on  board  a  ship  of,  or  chartered  for,  the  purchaser,  is  an 
appropriation  sufficient  to  pass  the  property.  If,  however, 
the  vendor,  when  shipping  the  articles  which  he  intends  to 
deliver  under  the  contract,  takes  the  bill  of  lading  to  his 
own  order,  and  does  so  not  as  agent  or  on  behalf  of  the  pur- 
chaser, but  on  his  own  behalf,  it  is  held  that  he  thereby  re- 
serves to  himself  a  power  of  disposing  of  the  property,  and 
that  consequently  there  is  no  nnal  appropriation,  and  the 
property  does  not  on  shipment  pass  to  the  purchasers. 
When  the  vendor  on  shipment  takes  the  bill  of  lading  to  iiis 
own  order,  he  Has  the  power  of  absolutely  disposing  of  the 
cargo,  and  may  prevent  the  purchaser  from  ever  asserting 
any  right  of  property  therein ;  and  accordingly  in  Wait  v.  Ba- 
ker (*),  Ellershaw  v.  Magniac  ("),  and  Gabarron  v.  KreefH^)^ 
(in  each  of  which  cases  the  vendors  had  dealt  with  the  bills 
of  lading  for  their  own  benefit),  the  decisions  were  that  the 
purchaser  had  no  property  in  the  goods,  though  he  had 
oflfered  to  accept  bills  for  or  had  paid  the  price.  So,  if  the 
vendor  deals  with  or  claims  to  retain  the  bill  of  lading  in 
order  to  secure  the  contract  price,  as  when  he  sends  forward 
the  bill  of  lading  with  a  bill  of  exchange  attached,  with 
directions  that  the  bill  of  lading  is  not  to  be  delivered  to  the 
purchaser  till  acceptance  or  payment  of  the  bill  of  exchange, 
the  appropriation  is  not  absolute,  but,  until  acceptance  of 
173]  the  draft,  or  payment,  or  *tender  of  the  price,  is  con- 
ditional only,  and  until  such  acceptance,  or  payment,  or 
tender,  the  property  in  the  goods  does  not  pass  to  the  pur- 
chaser ;  and  so  it  was  decided  in  Turner  v.  Trustees  of 
Liverpool  Docks  (*) ;  Shepherd  v.  Harrison  (*) ;  Ogg  v.  Shu- 
ter{*).     But  if  the  bill  of  lading  has  been  dealt  with  only  to 

0)  2  Ex.,  1.  (*)  6  Ex..  548 ;  20  L.  J.  (Ex.),  393. 

(«)  ft  Ex.,  570.  (6)  Law  Hop.,  4  Q.  B..  IH6. 

(=*)  Law  Rep.,  10  Ex.,  2T4 ;    14  Eng.         («)  1  C.  P.  !>.,  47;   15  Eiig.  R.,  231. 
R.,  5t>2. 
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secure  the  contract  price,  there  is  neither  principle  nor  au- 
thority for  holding  that  in  such  a  case  the  goods  shipped 
for  the  purpose  of  completing  the  contract  do  not  on  pay- 
ment or  tender  by  the  purchaser  of  the  contract  price  vest 
in  him.  When  this  occurs  there  is  a  performance  of  the 
condition  subject  to  which  the  appropriation  was  made,  and 
everything  which,  according  to  the  intention  of  the  parties, 
is  necessary  to  transfer  the  property  is  done ;  and  in  my 
opinion,  under  such  circumstances,  the  property  does  on 
payment  or  tender  of  the  price  pass  to  the  purchaser. 

Apply  these  principles  to  the  present  case.  Pappa  did 
not  attempt  to  make  use  of  the  power  of  disposition  which 
he  had  under  the  bill  of  lading  for  the  purpose  of  entirely 
withdrawing  the  cargo  from  the  contract.  He  dealt  with  it 
only  for  the  purpose  of  securing  payment  of  the  price. 
It  is  expressly  stated  in  the  special  case  that  Mr.  Corkji, 
who  acted  for  Pappa,  discounted  the  said  bill  of  exchange 
at  the  agency  of  the  defendants'  bank,  and  "with  the  bill  of 
exchange  handed  them  the  bills  of  lading,  saying  that  they 
were  to  be  sent  to  Constantinople  and  given  up  to  the  plain- 
tiff on  payment  of  the  bill  of  exchange  at  maturity. 

Under  these  circumstances  there  was  an  appropriation  by 
the  vendors  of  the  cargo  subject  only  to  payment  of  the 
price.  This  was  tendered,  and  as  it  is  conceded  that  the  de- 
fendants were  wrong  in  claiming  anything  more,  the  plain- 
tiff, the  purchaser,  had  done  or  offered  to  do  all  that  was 
incumbent  on  him  to  make  the  appropriation  absolute,  and 
the  property  vested  in  him. 

Brett,  L.J.,  concurred  that  the  judgment  of  the  Ex- 
chequer Division  must  be  affirmed. 

Judgment  affirmed. 

Solicitors  for  plaintiff :  Siocken  &  Jupp. 
Solicitor  for  defendants :  Clements. 


31  Eng.  Kep.  27 
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[8  Exchequer  Division,  174.] 

Feb.  28,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

174]     *BissicKS  V.  The  Bath  Colliery  Company, 

Limited. 

Ex  parte  Bissicks. 

Sheriff — Fieri  Facias — Poundage — Seizure. 

A  sherifF's  officer  in  the  execution  of  a  warrant  of  fi.  fa.  went  with  another  man  to 
the  debtor's  house,  showed  him  the  warrant  and  demanded  payment,  and  told  him  that 
in  default  of  paj'ment  the  man  nm^t  remain  in  possession,  and  further  proceedings 
would  be  taken ;  the  debtor  then  paid  the  sum  demanded  in  the  warrant,  which  in- 
cluded poundage  and  officer's  fee : 

Jlfld,  that  there  had  been  seizure  upon  the  fi.  fa.,  and  that  the  sheriff  was  entitled 
to  poundage. 

Appeal  by  the  plaintiff  from  the  decision  of  the  Excheq- 
uer Division,  discliarging  an  order  calling  on  the  sheriff  of 
Bristol  to  show  cause  why  he  should  not  return  the  sum  of 
£2  12s,  received  by  him  for  poundage  and  fees('). 

The  facts  are  set  out  in  the  report  of  the  proceedings  be- 
fore the  Exchequer  Division,  and  the  only  additional  cir- 
cumstance necessary  to  be  mentioned  is  that,  before  the 
sheriff's  officer  came  to  the  plaintiff's  shop,  the  plaintiff  had 
sent  the  amount  of  the  costs  to  London  to  be  paid  to  the 
defendants. 

Feb.  21.  Meadows  W7iite,  Q.C.,  for  the  plaintiff:  It 
must  be  admitted,  after  the  decision  in  Mortimore  v. 
Cragg{^\  that  the  sheriff  is  entitled  to  poundage  if  he  re- 
covers by  seizure  the  amount  mentioned  in  the  fieri  facias, 
although  no  sale  takes  place ;  but  it  is  contended  for  the 
plaintiff  that  there  was  no  seizure  at  all.  The  facts  in  this 
case  resemble  those  in  Nash  v.  Dickenson  ("),  and  Colls  v. 
Coatesi^)  shows  that  unless  the  sheriff  takes  possession  of 
the  goods  of  the  execution  debtor  he  is  not  entitled  to 
poundage. 

McKellar^  for  the  sheriff. 

Cur,  adv,  vulL 

Feb.  28.  Br  AM  WELL,  L.J.:  I  think  that,  in  order  to  en- 
title the  sheriff  to  poundage,  there  must  be  a  seizure.  I  am 
175]  aware  that  *the  only  result  of  our  holding,  that  there 
must  be  a  seizure,  will  be  that  a  sheriff's  officer  upon  en- 
tering a  house  to  execute  a  fieri  facias  will  say  that  he  seizes 

0)  2  Ex.  D.,  459  ;  21  Ent?.  R.,  550.  (»)  Law  Rop.,  2  C.  P.,  252. 

O  3  C.  P.  p.,  216 ;  30  Eng.  R.,  112.  (*)  11  Ad.  cfe  E.,  826. 
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ewrything  therein  :  but  we  cannot  get  over  the  current  of 
authority  tliat  there  must  be  a  seizure.  The  question  is 
whetlier,  upon  the  facts,  there  was  a  seizure ;  the  Lord  Justice 
Brett  is  strongly  of  opinion  that  there  was  a  seizure ;  the  Lord 
Justice  Cotton  feels  some  doubt.  I  also  feel  some  hesita- 
tion, but  upon  the  whole  I  think  there  was  a  seizure,  for  the 
officer  did  threaten  to  leave  a  man  in  possession.  The  ap- 
peal will  be  dismissed. 

Biiinr,  L.J.:  I  agree  that  there  must  be  a  seizure ;  but 
upon  the  facts  I  think  there  was  a  seizure.  The  sheriffs 
officer  went  to  the  plaintiffs  house  with  a  man,  he  obtained 
entry  into. the  house,  and  whilst  he  was  there  the  plaintiffs 
goods  were  under  his  control ;  he  spoke  as  if  he  had  made 
a  seizure,  and  he  treated  what  he  was  doing  as  if  it  was  a 
seizure ;  and  the  plaintiff  also  treated  it  as  a  seizure : 
although  he  had  previously  paid  the  amount  of  the  costs, 
he  paid  it  again,  because  he  considered  it  a  seizure ;  and, 
in  ordinary  language,  he  paid  the  sheriff  out.  For  the 
reasons  which  I  have  given,  I  think  there  was  a  seizure  ; 
the  proceedings  of  the  officer  were  treated  by  both  parties 
as  a  seizure. 

Cotton,  L.J.:  I  adhere  tothedoctrine  that  there  must  be 
a  seizure  before  poundage  can  be  claimed.  I  have  felt  some 
doubt,  but  on  the  whole  I  think  there  was  a  seizure  ;  for  i£ 
the  money  had  not  been  paid,  the  officer  would  have  left  the 
man  in  possession  of  the  plaintiff's  goods. 

Appeal  dismissed. 

Solicitors  for  plaintiff  :  Mead  &  Dauheny. 
Solicitors  for  sheriff  :  Guscott^  Wadhani  <fc  Daw, 

See  29  Eng.  R.,  553  note;   30  id.,  fend  ant  after  levy  :  Dawson  o.  Qrafflin, 

117  note  ;  21  Daily  RoKister,  473.  84  N.  C,  100. 

A  slieriff  is  not  eutitled  to  poundage  As  no  provision  is  made  by  statute 
fees  for  arresting  a  defendant  under  for  keepers  or  auctioneer's  fees,  if  the 
an  execution  against  the  person,  and  sheriff  is  entitled  to  them  he  must  en- 
committing  him  to  the  jail,  where  the  force  his  right  by  action,  and  the 
judgment  has  not  been  paid :  Bowe  v.  amount  must  be  fixed  in  some  other 
Campbell,  G3  How.  Pr.,  167.  See  also  way  than  by  taxation.  That  method 
21  Daily  Register,  473.  of  adjustment  has   no   application  to 

Under  the  statute  of  North  Carolina  items,  the  amount  of  which   depends 

a  sheriff  is  entitled  to  commissions  only  upon  agreement  :  McKeon  v.  Horsfall, 

on  moneys  actually  collected  by  him-  14  N.  Y.  Weekly  Dig.,  163. 

self   under   execution,  and  not  where  See  O'Connor  tj.  O'Connor,  47  N.  Y. 

the  same  is  paid  the  plaintiff  by  de-  Super.  Ct.  H.«  408. 
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[8  Exchequer  Division,  176.] 
May  3,  1878. 

176]     *Barnes,  Appellant;  Chipp,  Respondent 

AduUeration  of  Food  and  Dnig» — Analynin  of  Artich — Notification  to  Setter  condition 
precedent  to  Protseattion — Sale  of  Food  and  Drugs  Acty  1876  (88  &  39  Vict.  c.  63), 
M.  6,  12,  14,  20,  21. 

The  Sale  of  Food  and  Drugs  Act,  1875  (38  <fe  39  Vict.  c.  63),  enacts,  by  s.  6.  that 
"  no  person  shall  sell  to  the  prejudice  of  the  purchaser  any  article  of  food,  or  any 
drug  which  is  not  of  the  nature,  substance,  and  quality  of  the  article  demanded  by 
Buch  purchaser,"  under  a  penalty;  and  by  a  14,  inter  alia,  that  "  the  person  purchas- 
ing any  article  with  the  intention  of  submitting  the  same  to  analysis, 'shall,  after  the 
purchase  shall  have  been  completed,  forthwith  notify  to  the  seller  or  his  agent  selling 
the  article  his  intention  to  have  the  same  analyzed  by  the  public  analyst."  Sects. 
20  and  21  regulate  the  procedings  for  the  recovery  of  penalties  before  justices  in  a 
summary  manner. 

A  police  constable,  by  the  direction  of  the  inspector  of  weights  and  measures, 
bought  gin  from  the  barmaid  of  an  inn  with  the  intention  of  submitting  it  to  analysis. 
He  then  told  her  that  he  was  a  police  constable,  and  that  he  had  purchased  the  gin 
for  the  purpose  of  analysis,  but  did  not  add  "  by  the  public  analyst."  The  inspector 
afterwards  had  the  gin  analyzed  by  the  public  analyst,  and  obtained  his  certificate 
that  it  was  diluted,  and  the  innkeeper  was  prosecuted  under  ss.  20  and  21,  and  sum- 
marily convicted  of  an  offence  aijainst  s.  6  : 

JJeld,  tbat  the  notification  required  by  s.  14  was  a  condition  precedent  to  a  prose- 
cution under  the  act,  and  that  the  conviction  must  be  quaslied. 


See  28  Eng.  R.,  385  note. 

In  an  indictment  charging  the  de- 
fendant 'with  having  in  his  custody 
and  possession,  with  intent  to  sell  the 
same,  "one  pint  of  adulterated  milk, 
to  which  milk  water  had  been  added," 
the  allegation  is  descriptive,  and  is  not 
supported  by  proof  that  the  milk  in 
question  was  adulterated  by  adding 
■water  to  pure  milk  :  Commonwealth  v. 
Luscomb,  180  Mass.,  42. 

The  statute  (sec.  4607,  R.  S.)  makes 
it  an  offence  punishable  with  fine  and 


imprisonment  in  the  county  jail,  to 
knowingly  furnish  watered  milk  to  any 
factory,  to  be  manufactured  into  butter  : 
and  words  charging  a  person  with  such 
an  offence  are  for  that  reason  actionable 
per  86. 

The  words,  "A.'s  milk  is  watered, 
and  the  watering  of  his  milk  &^  hvn 
when  brought  to  the  factory  is  a  loss 
to  me,"  etc.,  charge  A.  with  knomngly 
watering  his  milk  :  Geary  'o.  Bennett, 
53  Wise,  444. 


[3  Exchequer  Division,  182.] 

Feb.  25,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

182]    *Betts  V.  The  Great  Eastern  Railway  Co. 

Snperjlnous  Land — Land  not  immediately  available  for  tlie  ptrpottes  of  the  Railway ,  brit 
Itona  fide  retained  for  »Hch  purposes — Lands  Clauses  Consolidation  Act,  1845  (8  d^  9 
Vict.  c.  18),  s.  127. 

Land  which  is  taken  compulsorily  by  a  railway  company  for  the  purposes  of  their 
act,  and  which  is  bona  fide  retained  by  them  with  a  reasonable  exj)ectation  of  using  it 
for  such  purposes,  does  not  at  the  expiration  of  ten  years  from  the  time  fixed  for  the 
completion  of  the  works  vest  in  an  adjoining  owner  as  superfluous  laud  under  the 
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Lands  Clauses  Consolidation  .\ct,  1845,  a.  127,  merely  because,  from  insufficiency  of 
traffic,  or  from  want  of  funds,  the  company  cannot  immediately  apply  it  to  such 
})urf)oses,  althoujjh  it  is  in  the  meanwhile  let  out  to  yearly  tenants,  and  applied  to 
purposes,  for  which  it  is  in  its  then  condition  suitable. 

Tins  was  an  appeal  from  a  decision  of  the  Court  of  Ex- 
cliequer,  pronounced  upon  the  6rh  of  June,  1873,  discharg- 
ing a  rule  granted  ou  the  4th  of  November,  1870,  to  enter  a 
verdict  for  the  plaintiff  or  for  a  new  trial.  The  facts  are 
stated  in  the  report  of  the  proceedings  before  that  court  (*), 
and  it  will  be  sufficient  here  to  make  the  following  statement 
of  tliem. 

The  action  was  brought  by  the  adjoining  owner  to 
recover  certain  small  pieces  of  land  contiguous  to  the  Great 
Eastern  Railway,  which  had  been  compulsorily  taken  un- 
der the  acts,  pursuant  to  which  the  railway  was  made. 
The  time  limited  for  the  completion  of  the  railway  expired 
in  1851. 

*0n  the  trial  of  the  cause  before  Channell,  B.,  at  [183 
the  Norfolk  Summer  Assizes,  1870,  it  was  pi'oved  that  the 
land  in  question  (with  the  exception  of  a  small  triangular 
piece)  was  a  narrow  strip,  running  along  the  east  side  of  the 
railway,  and  immediately  adjoining  Diss  station  ;  it  was  di- 
vided by  fences  into  live  plots,  containing  respectively, 
Oa.  3r.  ISp.,  Oa.  2r.  1p.,  Oa.  3r.  21p.,  Oa.  Or.  14p.,  and  1a. 
8r.  14p.  The  plot  of  Oa.  3r.  13p.  abutted  upon  the  road 
from  Diss  to  Scole  ;  its  breadth  was  greatest  next  this  road, 
and  the  company  had  intended  to  erect  here  a  gate-house 
and  a  weighing  machine ;  it  had  been  intended  to  use  it  to 
make  a  road  leading  from  the  road  between  Diss  and  Scole 
to  the  plot  of  Oa.  2r.  1p.;  but  from  want  of  funds  the  road 
had  not  been  made,  and  the  land  had  been  let  for  pasture. 
The  plot  of  Oa.  2r.  1p.  had  been  used  by  the  company  as  a 
"lair"  for  cattle  coming  by  the  line,  and  for  depasturing 
horses  of  the  company  used  at  the  station.  At  the  south- 
west corner  of  the  plot  of  Oa.  3r.  21p.  stood  a  coal- shed  sur- 
rounded by  a  fence,  which  had  been  let  to  one  Quadling. 
Upon  the  east  side  of  this  shed,  between  it  and  the  plaintiff's 
land,  ran  a  roadway  leading  from  the  plot  of  Oa.  2r.  1p.,  and 
then  going  in  a  curved  line  to  the  station  ;  it  was  used  for 
the  purpose  of  driving  cattle  to  the  lair.  The  middle  por- 
tion of  the  plot  of  Oa.  3r.  21p.  was  occupied  by  another 
coal-shed,  also  let  to  Quadling,  by  granaries  and  a  beer- 
house let  to  tenants ;  but  it  was  understood  that  the 
company  might  resume  possession  of  them  on  paying  com- 
pensation ;  the  north  portion  of  this  plot  was  unoccupied. 

Q)  Law  Rep.,  8  Ex.,  294. 
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The  plot  of  Oa.  Or.  14p.  was  used  as  a  garden,  and  that  of 
1a.  3r.  14p.  for  growing  turnips  and  other  crops  ;  they  were 
wanted  to  make  a  road  to  the  station  from  the  north,  and 
the  latter  plot  was  also  wanted  for  tlie  construction  of 
sidings;  the  line  here  passed  through  a  cutting  which  was 
in  parts  twenty  feet  below  the  surface  ;  but  througli  want  of 
funds  these  works  had  not  been  carried  out.  The  small 
triangular  piece  contained  Oa.  1r.  3p.,  JMid  part  of  it  formed 
the  site  of  an  old  road,  which  had  been  diverted  without  due 
authority ;  and  the  defendants  were  doubtful  whether  tliey 
might  not  be  compelled  to  restore  the  old  line  of  road.  The 
verdict  was  entered  for  the  defendants,  with  leave  to  the 
plaintiff  to  move  to  enter  the  verdict  for  him. 
184]  *The  appeal  was  in  the  form  of  a  case  '*  stated  pur- 
suant to  the  provisions  of  the  39th  section  of  the  Common 
Law   Procedure   Act."     The  case  concluded  thus:    *'The 

Jlaintiff  appeals  from  the  decision  and  rule  of  the  6th  of 
une,  a.d.  1873,  and  tlie  question  for  the  opinion  of  the 
Court  of  Appeal  is,  whether  the  said  rule  of  the  4tli  of  No- 
vember, A.D.  1870,  ought  to  have  been  discharged  or  ought 
to  have  been  made  absolute  on  all  or  any,  and  if  so,  then  on 
which  of  the  grounds  therein  stated. 

"The  Court  of  Appeal  to  make  such  rule  upon  this 
appeal  as  it  may  think  fit,  and  to  proceed  thereon  pursu- 
ant to  the  provisions  of  the  Commou  Law  Procedure  Act, 
1854." 

Feb.  22,  23,  25.  Merewether,  Q.C.,  and  Tlobert  Williams, 
for  the  plaintiff:  So  long  as  the  judgment  of  this  court  in 
Hooper  v.  Bourne  {^)  stands  unreversed,  it  must  be  admitted 
that  land  which  may  within  a  reasonable  time  become  useful 
for  the  purposes  of  the  undertaking,  is  not  supertluous, 
although    it  is   not  covered  with  the  works  of  the  com- 

£any  at  the  expiration  of  the  period  mentioned  in  the 
lands  Clauses  Consolidation  Act,  1845,  s.  127:  but  the 
plaintiff  is  entitled  to  recover  all  the  land  which  in  1861 
the  railway  company  intended  to  appropriate  to  objects  un- 
connected with  their  undertaking;  it  was  then  their  duty 
to  make  a  survey  of  their  property,  and  dispose  of  all  that 
was  not  wanted. 

With  respect  to  the  plot  of  Oa.  3r.  13p.,  it  has  always 
been  used  as  pasture,  and  there  is  no  real  ground  for  sa3Mng 
that  the  company  intended  to  make  upon  it  a  road  to  the 
cattle  lair  and  a  gate-house  and  weigh  house ;  there  is  no 
satisfactory  evidence  to  support  the  finding  of  the.  jury. 

(')  3  Q.  B.  D.,  258  ;  28  Eng,  R.,  236. 
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The  plaintiff  admits  tliat  he  cannot  recover  the  plot  of  Oa. 
2k.  1p.,  because  the  company  used  it  for  purposes  directly- 
connected  with  their  traffic,  and,  for  the  same  reason,  he 
must  also  abandon  his  claim  to  the  roadway  leading  to  that 
plot  from  the  station;  and  as  this  roadway  remains  vested 
in  the  defendants,  the  plaintiff  is  not  adjoining  owner  to  the 
coal-shed  surrounded  by  the  fence:  he  must  therefore  give 
up  all  claim  to  it.  But,  except  the  roadway  and  this  coal- 
shed,  the  whole  of  the  plot  of  Oa.  3r.  21p.  has  vested  in  the 
plaintiff.  The  defendants  were  endeavoring  to  let  the  sta- 
bles at  the  expiration  of  the  ten  *years,  and  the  other  [185 
coal-shed  was  let  to  Quadling  to  be  used  for  any  purpose,  to 
which  he  thought  fit  to  apply  it.  The  granaries  and  coal- 
sheds  are  not  buildings  required  for  the  purposes  of  the  un- 
dertaking; it  is  plain  that  their  sites  are  superfluous.  The 
plot  of  Oa.  Or.  14p.  is  cultivated  as  a  garden,  and  has  never 
been  used  for  any  purpose  connected  with  the  railway. 
The  plot  of  lA.  3k.  14p.  is  used  for  growing  turnips  and 
other  crops,  and  is  therefore  merely  agricultural  land:  the 
defendants  allege  that  they  require  it  for  sidings  ;  but  its 
shape  is  inconvenient  for  that  purpose,  and  moreover  the 
height  of  portions  renders  it  unsuitable.  The  suggestion  of 
making  a  road  upon  these  two  plots  is  a  mere  afterthought, 
for  the  site  of  the  intended  road  does  not  appear  upon  the 
earlier  plans  of  the  company's  engineer.  As  to  the  small 
triangular  piece,  the  circumstance  that  the  defendants  may 
require  it  to  restore  the  road  which  they  have  wrongfully 
diverted,  will  not  prevent  it  from  becoming  superfluous 
land  ;  but  at  all  events  they  can  only  require  the  site  of  the 
old  road  ;  the  plaintiff  is  entitled  to  the  rest  of  this  piece. 

A.  Wills^  Q-C.  (TT.  J.  Metcalfe,  Q.C.,  and  Austin  Met- 
calfe^  with  him),  for  the  defendants. 

[The  court  intimated  that  they  did  not  require  to  hear  any 
argument  on  behalf  of  the  defendants,  except  as  to  the  plot 
of  Oa.  Or.  14p.,  and  the  plot  of  1a.  3r.  14p.,  and  as  to  the 
small  triangular  piece.] 

It  is  submitted  that  the  only  question  which  can  be  raised 
in  this  court  is,  whether  a  verdict  ought  to  have  been  en- 
tered by  the  Court  of  Exchequer  for  the  plaintiff ;  the  rule 
obtained  in  that  court  was  discharged  upon  the  6th  of  June, 
1873,  before  the  Supreme  Court  of  Judicature  Act,  1873, 
came  into  operation  or  even  was  passed  ;  and  although  the 
Court  of  Exchequer  Chamber  would  have  had  power  to  en- 
tertain the  question  of  entering  the  verdict.  Common  Law 
Procedure  Act,  1854,  s.  34 ;  yet  in  the  present  case  it  could 
not  have  granted  a  new  trial,  because  the  judges  of  the 
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Court  of  Exchequer  were  unanimous  in  dischargino:  the  rale, 
and  no  leave  to  appeal  was  given  :  Common  Law  Procedure 
Act,  1854,  s.  35.  The  language  of  the  Supreme  Court  of 
Judicature  Act,  1873,  s.  22,  as  to  pending  Dusiness  is  very 
wide  ;  but  it  does  not  confer  a  new  right  of  appeal  upon  the 
186]  present  *plaintiff.  By  the  very  terms  of  the  case  the 
plaintiff  is  limited  to  those  grounds  of  appeal,  which  he 
might  have  urged  before  the  Exchequer  Chamber. 

[The  court  intimated  that  they  wished  to  hear  the  argu- 
ment for  the  defendants  upon  the  merits.] 

The  jury  found  'that  the  land  was  retained  bona  fide  "  for 
the  purposes  of  the  act;"  this  is,  in  effect,  a  finding  that  it 
was." required"  for  the  purposes  of  the  undertaking  ;  and 
the  evidence  was  sufficient  to  support  the  verdict.  As  re- 
gards the  plot  of  Oa.  Or.  14p.  and  the  plot  of  1a.  3r.  14p.,  it 
is  plain  upon  the  evidence  that  in  1861  the  company  wanted 
them  for  the  purpose  of  making  an  additional  road  to  the 
station  ;  and  the  latter  plot  was  also  wanted  in  order  to 
make  sidings  for  the  increasing  traflBc  of  the  railway.  The 
small  triangular  piece  was  wanted,  because  the  defendants 
might  be  compelled  to  restore  the  public  road  which  had 
been  diverted  without  due  authority,  and  a  portion  of  it 
would  be  needed  in  order  to  build  the  approaches  to  the 
bridge  "over  the  railway. 

MerewetJiei\  Q.C.,  in  reply:  At  the  expiration  of  the  ten 
years  there  was  no  reasonable  prospect  that  any  portion  of 
the  land  in  dispute  would  be  required  for  the  purposes  of  the 
undertaking,  and  therefore  the  decision  of  this  court  in 
Hooper  v.  Bourne  (*)  does  not  assist  the  defendants  ;  the 
mode  in  which  they  dealt  with  the  land  shows  that  they  con- 
sidered it  superfluous  ;  and  tlieir  conduct  is  contradictory  of 
the  evidence  adduced  upon  their  behalf  at  the  trial. 

Bramwell,  L.J.:  I  wish  to  say  that  in  the  judgment 
which  I  pronounced  in  Hooper  v.  bourne  (*),  I  intended  to 
intimate  my  entire  concurrence  with  the  decision  in  Oreat 
Western  My,  Co.  v.  May  (').  I  think  that  in  that  case  the 
House  of  Lords  laid  down  a  correct  principle  for  determin- 
ing what  are  superfluous  lands. 

I  think  that  in  a  strict  view  of  the  law  this  action  ought 
to  be  decided  as  the  Court  of  Exchequer  Chamber  would 
have  decided  it,  if  the  appeal  had  been  brought  before  that 
court,  and  if  the  Judicature  Acts  had  not  been  passed  ;  and 
I  come  to  that  conclusion  upon  general  principles,  upon  a 
187]    review  of  those  statutes,  *and  also  upon  the  very 

(»)  3  Q.  B.  D.,  268;  28  En^.  Rep.,  236. 
(«)  Law  Rep.,  7  H.  L.,  283  ;  10  Eng.  Rep.,  88. 
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words  of  the  special  case  at  the  beginning  and  end  of  it; 
but  it  is  perhaps  better  not  to  look  at  the  facts  from  a  merely 
technical  point  of  view,  and  I  will  proceed  to  say  why  I  con- 
sider the  verdict  of  the  jury  and  the  decisiotl  of  the  Court  of 
Exchequer  to  have  been  right. 

1  tliink  it  plain  that  the  plot  of  Oa.  2r.  1p.  was  required 
for  the  purposes  of  the  railway,  for  it  was  kept  by  the  com- 
pany as  a  lair  for  cattle  sent  by  the  railway,  and  also  for 
pasturnge  for  horses  used  at  the  station  ;  and  in  fact  the 
plaintiffs  counsel  very  properly  admitted  that  judgment 
must  be  against  him  as  to  this  plot. 

Then  arises  the  question  whether  the  plot  of  Oa.  3r.  13p. 
is  not  wanted  to  m:ike  a  road  to  this  lair  leading  out  of  the 
road  from  Diss  to  Scole :  tlie  objection  is  that  if  the  plot; 
had  been  really  wanted  for  that  purpose, the  road  would  have 
been  made  before  the  commencement  of  this  action.  It  ap- 
pears that  the  company  received  a  small  sum  for  the  hire  of 
the  plot,  and  that  they  could  manage  for  the  time  to  do  with- 
out the  intended  road  ;  but  it  is  plain  that  if  the  plaintiff 
were  to  offer  them  the  agricultural  value  of  the  land,  they 
would  refuse  it.  It  was  objected  on  behalf  of  the  plaintiff 
that  the  end  of  the  plot  nearest  the  public  road  is  broader 
than  the  rest  of  it,  and  that  a  portion  of  that  end  cannot  be 
wanted  to  make  the  intended  road  ;  the  company  allege  that 
they  propose  to  erect  at  the  broader  end  a  weighing  machine 
and  a  gate-house.  I  do  not  think  that  the  Legislature  in- 
tended that  when  a  piece  of  land,  taken  as  a  whole,  is  wanted 
for  the  purposes  of  the  railway,  a  discussion  should  be  al- 
lowed whether  small  portions  of  it  are  superfluous  ;  I  do 
not  think  that  if  a  railway  company  claim  to  retain  a  strip 
of  land  five  yards  wide  for  the  purpose  of  making  a  road, 
when  a  width  of  four  yards  would  be  sufficient,  an  adjoining 
owner  can  recover  as  superfluous  any  portion  of  the  strip 
of  land.  A  court  of  justice  must  consider  whether  the  land 
is  substantially  wanted  ;  if  it  is,  the  company  are  entitled  to 
retain  the  whole. 

I  now  come  to  the  plot  of  Oa.  3r.  21p.  The  plaintiff's 
counsel  have  abandoned  the  claim  to  the  coal-shed  sur- 
rounded with  the  fence  ;  I  confess  that  I  have  had  some 
doubt  about  the  granaries  ;  they  are  occupied  by  tenants, 
and  they  form  no  part  of  the  railway  or  its  works,  and 
therefoi^e  at  first  sight  it  does  not  seem  *that  they  [188 
are  wanted  for  the  purposes  of  the  undertaking;  but  on 
the  other  hand  it  must  not  be  forgotten  that  the  granaries 
are  used  for  storing  corn  sent  by  the  railway,  and  the  con- 
sequence of  holding  that  these  granaries  have  vested  in  the 
ai  E.VG.  Rep.  28 
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plaintiff  would  be,  that  the  company  would  build  some  ad- 
ditional sheds,  at  which  tlie  corn  could  be  unloaded  from 
the  trucks  upon^  the  railway  into  the  carts  of  the  present 
tenants,  and  so  "conveyed  to  whatever  granaries  the  latter 
might  occupy.  The  tenants  who  occupy  the  granaries 
are  enabled  to  avoid  unnecessary  labor,  and  I  think  it 
may  fairly  be  said  that  the  granaries  are  required  for  the 
purposes  of  the  undertaking.  A  similar  argument  applies 
to  theothercoal  shed  occupied  by  Quadling.  The  plaintiff's 
counsel  admitted  that  be  could  not  recover  the  roadway 
which  leads  out  of  the  plot  of  Oa.  2r.  1p.  past  the  fence 
round  the  coal-shed  and  thence  to  the  line  ;  but  they  did  not 
altogether  abandon  the  claim  to  the  stables.  Now  railway 
companies  find  it  necessary  to  use  horses  at  their  stations, 
and  therefore  they  must  have  stables.  The  plaintiff  claimed 
also  the  beer-house  ;  I  imagine  that  if  a  refreshment-room  is 
allowable  at  a  railway  station,  a  beer-house  also  may  be 
kept  up.  But  it  is  unnecessary  to  decide  this  point,  because, 
as  I  have  said  already,  if  a  piece  of  land  claimed  by  an  ad- 
joining owner  is  as  a  whole  needed  for  the  purposes  of  the 
railway,  small  portions  of  it,  which  happen  to  be  super- 
fluous, do  not  vest  in  him.  It  was  suggested  that,  at  all 
events,  the  north  end  of  this  plot  of  Oa.  3r.  21p.  was  super- 
fluous ;  the  plaintiff,  however,  cannot  recover  it,  because 
the  plot  as  a  whole  is  wanted  for  the  purposes  of  the 
railway. 

I  may  remark  that  it  is  difficult  to  see  how  very  small 
pieces  of  land  lying  alongside  a  railway  can  ever  become 
superfluous  :  they  will  always  be  useful  for  the  purpose  of 
depositing  soil,  and  it  is  to  be  observed  that  the  company 
have  reserved  power  to  resume  possession  of  the  land 
which  they  have  let. 

The  plots  Oa.  Or.  14p.  and  1a.  3r.  14p.  may  be  t^ken  to- 
gether. It  seems  to  me  impossible  that  the  judge  could 
have  directed  the  jury  that  these  were  superfluous,  unless 
the  evidence  for  the  defendants  upon  the  face  of  it  was  un- 
worthy of  credit :  that  evidence  was,  that  it  was  intended 
to  make  a  new  road  to  the  station  leading  from  the  north  : 
189]  this  evidence  is  in  itself  highly  *probable,  for  the  in- 
tended road  would  certainly  afford  much  more  convenient 
ac(;ess  to  the  station  for  persons  coming  from  that  direction  ; 
and  I  suppose  that  if  funds  had  been  forthcoming,  the  road 
would  have  been  long  ago  constructed.  It  was  also  argued 
that  the  whole  of  the  plot  of  1a.  3r.  14p  could  not  be 
wanted  for  the  purpose  of  making  the  intended  road,  and 
therefore  that  some  portions  of  it  must  have  vested  in  the 
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plaintilT.  I  think  that  the  defendants  are  entitled  to  say 
that  until  the  road  has  been  ac^tiuilly  made,  it  is  impossible 
to  determine  which  part  is  really  wanted  for  the  pmposes  of 
the  undertaking,  and  which  is  superfluous.  There  is  no 
ground  for  imputing  mala  fides  to  the  defendants,  and  the 
plaintiff  cannot  point  out  any  substantial  portion  of  the  plot 
as  a  piece  of  land  which  will  not  be  wanted  for  the  road. 
Moreover,  there  is  evidence  to  whi(;h  we  must  give  credit 
that  some  portion  of  the  plot  will  be  required  for  sidings, 
and  although  the  railway  is  in  a  cutting  twenty  feet  below 
the  level  of  the  plot,  we  cannot  say  as  matter  of  law  that  the 
plot  is  not  wanted  for  sidings.  Therefore,  the  plaintiff  can- 
not recover  either  the  plot  of  Oa.  Or.  14p.,  or  the  plot  of  1a. 
3u.  14i>. 

I  now  come  to  the  small  triangular  piece  of  Oa.  Ik.  3p.  At 
one  time  during  the  argument  I  thought  this  piece  must  be 
awarded  to  the  plaintiff,  and  that  the  judge  ought  to  have 
directed  the  jury  that  it  was  superfluous  land  ;  my  reason 
for  thinking  so  was  as  follows:  the  site  of  the  old  road, 
whii^h  tlie  defendants  wrongfully  diverted,  still  remains  a 
road,  and  the}^  might  restore  the  old  line  of  communication 
by  simply  building  a  bride  over  their  line  ;  but  upon  further 
consideration  lam  of  opinion  that  the  plaintifT  cannot  suc- 
ceed as  to  this  triangular  piece;  if  the  defendants  restore 
tlie  old  line  of  road  they  may  have  to  raise  its  level,  and  they 
may  have  to  build  buttresses  and  approaches  to  the  new 
bridge;  in  order  to  execute  these  works,  they  will  require 
this  triangular  piece,  and  they  may  fairly  say  that  it  is  re- 
quired for  the  purposes  of  their  undertaking.  I  have  there- 
fore come  to  the  conclusion  that  the  judge  could  not  have 
directed  the  jury  that,  in  point  of  law,  this  triangular  piece 
was  superfluous  land,  and  I  cannot  saj^  that  either  the  ver- 
dict, or  the  decision  of  the  Court  of  Exchequer,  was  wrong. 

I  therefore  think  that  this  judgment  must  be  afiirmed. 

*Brktt,  L.J. :  I  am  of  opinion  that  the  judgment  [190 
of  the  Court  of  Exchequer  was  right,  for  the  reasons  given 
in  that  court ;  it  therefore  seems  to  me  unnecessary  to  deter- 
mine the  question  which  has  been  raised  as  to  the  construc- 
tion of  the  Judicature  Acts;  I  do  not  now  venture  at  all  to 
question  what  has  fallen  from  Lord  Justice  Bramwell  ;  and 
1  may  say  that  if  this  case  is  to  be  decided  upon  the  same 
grounds  as  it  was  decided  in  the  Court  of  Exchequer,  much 
more  may  be  urged  upon  the  plaintiff's  behalf  than  could 
be  advanced  if  this  were  treated  as  a  hearing  before  the 
Court  of  Exchequer  Chamber,  where  the  right  of  appeal  was 
more  restricted  than  it  is  to  this  court.     I  decline  there- 
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eive  any  opinion  on  tlie  cormtruction  of  tbe  Judica- 
ta. 

[uestion,  which  we  have  fo  determine,  Sf'-ms  to  me  to 
upon  tlie  principle,  whinh  in  Hooper  v.  BourneC)  we 
ivu  to  be  tli«  result  of  Great  Western  lif/.  Co.  v. 
It  follows  that  we  must  consider  whether  upon  the 
r  of  tha  ten  years  if  all  the  facts  had  bee n  known  it 
ave  been  foreseen  that,  owing  to  the  ordinary  devfl- 
of  the  railway  or  neigliborliood,  the  land  would, 
I  reasonable  time  be  required  for  the  purposes  of  the 
king.  When  tiiis  case  was  before  the  Court  of  Ex- 
•,  it  was  considered  that  an  agreement  had  been  come 
e  trial  that  with  the  assistance  of  the  findings  by  the 
the  court  should  determine  whether,  npon  the  facts 
the  lands  must  be  deemed  in  point  of  law  to  have 
superfluous  lands "{'),  Now  the  jury  have  found 
facts  which  go  far  to  decide  the  whole  case;  they 
ond  that  "the  whole  of  the  lands  in  question  were 
Diely  for  tile  purposes  of  llie  act ;  that  they  were  and 
Y  fenced  o£E  from  the  adjoining  lands  ;  and  that  they 
er  since  been  and  are  still  retained  bona  fide  for  the 
■8  of  the  act."  The  only  matter,  therefore,  which 
I  to  be  determined  is,  whether  it  could  have  been 
bly  foreseen  in  1861,  when  the  period  of  ten  years 
,  that  the  lands  would  be  requii-ed  for  the  purposes 
ailway  ;  they  were  obviously  wanted  by  the  company 
purposes  of  "the  undertaking  at  the  time  of  the  trial. 
[  will  now  *refer  to  tlie  judgment  of  the  Lord  Chief 
') :  he  thei-e  points  out  that  the  plots  of  land  sought 
^'covered  are  in  close  proximity  to  the  railway  and 
;  and  it  seems  to  me  that  a  court  or  a  jury  ought  to 
to  call  land  superfluous  which  immediately  adjoins 
n,  and  therefore  must  be  wanted  for  any  ordinary 
ment  of  the  traffic  at  that  station.  The  Lord  Chief 
Iso  notices  the  small  size  of  these  plots  of  land,  and 
most  material  consideration  ;  for  if  there  wei-e  any 
nent  at  this  station,  the  whole  of  them  would  prob- 
i"equired  to  meet  that  development.  The  Court  of 
ler  had  before  them  the  findings  of  the  jury  and  the 
given  at  the  trial,  and  if  I  thought  the  question 
1  I  sJjonld  not  be  prepared  to  overrule  the  judgment 
'Urt  of  Exchequer;  for  a  Court  of  Appeal  onght  not 

i.  D.,  2S8,   tti  pp.  274,  2il,        (')  Per  Kelly,  C.B.,  Law  Rop.,  S  Ex. 

r-  R,  236.  294,  at  p.  299. 

-tp,,  7   II.    L.,  283;   10   Eng.         (*)  Law  Rfp.,  8  En,,  294,  st  p.  300. 
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to  set  aside  the  decision  of  the  court  below  upon  what  is 
substantially  a  question  of  fact,  unless  the  decision  is  clearly 
wroncr ;  but  I  do  not  think  that  the  judgment  of  the  Court 
of  Exchequer  was  clearly  wrong,  and,  on  the  contrary,  it 
Beenis  to  me  to  have  been  right  as  to  all  these  plots  of  land. 

It  was  urged  on  behalf  of  the  plaintiff  that  the  granaries 
could  not  be  required  for  the  purposes  of  the  railway,  be- 
cause they  were  occupied  by  tenants  to  the  railway  com- 
pany. I  will  assume  that  the  company  have  gone  beyond 
their  powers  in  letting  the  granaries,  but  that  does  not  seem 
ta  me  to  decide  the  matter  ;  there  is  evidence  that  the  gran- 
aries are  wanted  for  storing  corn,  and  there  is  the  very  im- 
portant circumstance  that  the  railway  company  have  reserved 
to  themselves  the  right  of  taking  possession  of  them  at  a 
future  time;  and  in  my  opinion  it  makes  no  difference  that 
they  were  willing  to  pay  compensation  upon  resuming  pos- 
session. That  seems  to  me  to  be  strong  evidence  to  show, 
that  in  the  opinion  of  competent  persons  the  land  might  be 
required  for  the  purposes  of  the  railway  within  a  reasonable 
time.  As  to  the  remainder  of  the  plots,  in  my  ojjinion  the 
evidence  was  strong  to  show,  that  it  might  within  a  short 
time  be  wanted  for  the  extension  of  the  station  and  for  the 
formation  of  a  road  to  give  more  convenient  access  to  per- 
sons coming  to  the  station  from  the  north.  With  regard  to 
*the  triangular  piece,  in  my  opinion  the  railway  [192 
company  might  very  reasonably  say  that  they  did  want  it 
on  account  of  the  doubt,  which  they  felt  as  to  what  they 
might  be  called  upon  to  do  with  respect  to  the  diverted  road  ; 
it  is  not  material  what  was  the  strict  law  applicable  to  the 
case:  there  was  sufficient  doubt  about  the  case  to  make  it 
reasonable  that  the  railway  company  should  reserve  the 
whole  of  the  triangular  piece. 

I  think  that  the  decision  of  the  Court  of  Exchequer  was 
right  and  ought  not  to  be  overruled. 

Cotton,  L.  J.:  Owing  to  the  view  which  I  take  of  the  facts 
it  is  unnecessary  for  me  to  express  any  opinion  as  to  the 
construction  of  the  Judicature  Acts  ;  and  it  must  not  be 
assumed  that  I  decide  against  the  objection  raised  on  behalf 
of  the  company,  namely,  that  this  appeal  having  been  begun 
before  the  Judicature  Acts,  and  having  been  intended  to  be 
argued  before  the  Exchequer  Chamber,  and  the  special 
case  having  been  stated  pursuant  to  the  Common  Law  Pro- 
cedure Act,  1854,  we  cannot  deal  with  the  appeal  otherwise 
than  that  court  could  have  dealt  with  it.  I  will,  however, 
consider  the  appeal  as  brought  under  the  Judicature  Acts, 
for  that  is  the  most  favorable  view  for  the  plaintiff. 
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The  conclusion  at  which  we  arrived  in  Hooper  v 
Bowrnei^)  was  entirely  consistent  with  the  decision  m  Oreat 
Western  Ry.  Co.  v.  Mayi^),  The  principle  laid  down  by 
the  House  of  Lords  in  that  case  was  of  course  binding  upon 
us,  and  we  intended  to  follow  it.  When  Lord  Cairns  spoke 
of  a  survey  being  made  at  the  end  of  the  ten  years  (*),  for 
the  purpose  of  determining  what  land  at  that  moment  was 
superfluous,  he  did  not  mean  that  the  officers  of  the  railway 
were  then  to  make  a  survey,  and  to  decide  whether  the  land 
was  required  for  the  purposes  of  the  undertaking  ;  for  it  is 
obvious  that  their  decision  would  in  no  way  be  binding  ; 
what  in  my  opinion  Lord  Cairns  meant,  was  that  the  expi- 
ration of  the  ten  years  is  the  period  to  which  the  tribunal  is 
to  look,  when  it  has  to  decide  whether  the  land  in  dispute  is 
superfluous ;  and  the  tribunal  may  take  notice  of  facts 
which  have  since  become  known  for  the  purpose  of  deciding, 
whether  it  could  then  have  been  foreseen,  that  according  to 
193]  *t;he  ordinary  development  of  the  railway  and  the 
neigiiborhood,  the  land  would  be  required  for  the  purposes 
of  the  railway  within  a  reasonable  time  after  the  expiration 
of  that  period. 

I  will  proceed  to  consider,  whether  the  judge  ought  to 
have  directed  the  jury  that  any  portion  of  the  land  sought  to 
be  recovered  was  superfluous,  and  whether  the  findings  of  the 
jury  were  or  were  not  supported  by  the  evidence.     No  doubt 
it  is  a  circumstance  worthy  of  remark  that  a  long  time  has 
elapsed  since  the  passing  of  the  acts  authorizing  the  construc- 
tion of  the  railway,  and  that  nevertheless  some  portions  at 
least  of  the  lands  have  not  been  applied  to  the  purposes  of 
the   undertaking.     But   that   is  explained   by  the  circum- 
stance, that  the  company  have  not  had  the  funds  necessary 
to  enable  them  to  make  adequate  provision  for  the  develop- 
ment of  the  railway,  and  on  tlie  other  hand  there  is  Very  sat- 
isfactory evidence  to  show  that  the  traffic  at  Diss  station  has 
been  Jargely  increasing,  and   for  years  past  additional  ac- 
commodation has  been  needed.     Starting  from  these  facts  I 
wiJJ  proceed  to  consider  whether  the  land  sought  to  be  re- 
covered  could,  in  1861,  be  said  to  be  required  for  the  pur- 


.      '  . *   Hie  exception  of  the  plot  of  1a.  3r.  14p.,  and  of 

I  tie  £ri5i  r»r*.,i.       .  i:^g  jj^  ^  narrow  strip  alongside  the  rail- 


poses  o£  the  undertaking.     It  is  to  be  remarked  that  all  the 

i'^iinl    with   the  exception 

r/ie^ triangular  piece,  lies  i .  . 
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H  Tl^  .   *"^  ^^  ^^  ^^"d  which  would  be  wanted  by  the  company 

'J^i'e  should  be  any  development  of  traffic  at  the  station. 

(i\    -r  0)  3  Q.  B.  D.,  258;  28  KnEj.  R,,  2:i6. 

vy    ^a,M^    l^^^^   ^    j^    L.,  »2t5a;    10  Eng.  R.,  aii.  O  Pa^r,.  2^4. 
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I  need  not  say  any  thing  as  to  this  matter,  except  that  I  quite 
agree  with  what  has  fallen  from  Lord  Justice  Braniwell, 
namely,  that  when  the  question  arises,  whether  a  piece  of  land 
is  superfluous,  it  is  immaterial  to  consider  whether  a  small 
portion  of  it  is  or  is  not  required  ;  the  piece  of  land  must  bo 
considered  as  a  whole,  and  the  judgment  of  the  court  must 
depf'ud  upon  this,  whether  or  not  the  piece  of  land  as  a  whole 
is  required  for  the  purposes  of  the  undertaking.  I  think  it 
would  be  unreasonable  that  a  railway  company,  after  tlie 
expiration  of  their  compulsory  powers,  should  be  compelled 
to  part  with  a  portion  of  the  piece  of  land,  which,  regarded 
as  a  whole,  is  useful  to  them  for  their  undertaking. 

The  counsel  for  the  plaintiff  admitted  that  he  could  not 
recover  the  plot  Oa.  2r.  If.,  and  they  abandoned  the  claim 
also  to  so  much  *of  the  plot  of  Oa.  3r.  21p.  as  formed  [194: 
the  site  of  the  coal-shed  surrounded  by  the  fence,  and  the 
site  of  the  roadway  for  the  cattle ;  it  seems  to  me  that  the 
abandonment  of  the  claim  to  a  portion  of  Oa.  3r.  21p.  goes 
a  long  way  towards  deciding  the  question  as  to  the  residue, 
because  the  plot  must  be  considered  as  a  whole ;  it  lies  im- 
mediately behind  the  station,  and  thus  raises  a  strong  pre- 
sumption that  it  is  wanted  for  the  purposes  of  the  railway. 
As  regards  the  stables,  it  appears  that  up  to  about  1861  the 
company  themselves  delivered  goods  coming  by  their  rail- 
way; they  then  kept  many  horses;  after  they  had  discon- 
tinued to  do  so,  they  kept  only  two  or  three  and  let  off  a 
.  portion  of  the  stables  ;  but  I  cannot  think  upon  these  facts 
that  the  site  of  the  stables  became  superfluous  land.  As 
to  the  granaries  and  coal-sheds,  in  my  opinion,  they  did  not 
vest  in  the  plaintiff;  under  the  Railways  Clauses  Consoli- 
dation Act,  1845  (8  &  9  Vict.  c.  20),  s.  16,  a  railway  com- 
pany may  erect  warehouses  and  such  "other  works  and 
conveniences  as  the}'  think  proper."  I  think  that  the  com- 
pany might  lawfully  construct  such  buildings  as  these, 
which  are  used  not  as  shops  or  manufactories,  but  simply 
for  depositing  coal  and  grain  brought  along  the  railway,  until 
it  is  convenient  for  the  customers  of  the  company  to  send 
them  away;  it  would  have  been  different  if  the  company  had 
let  the  buildings  as  an  iron  foundry,  even  although  the  ore 
to  be  smelted  were  brought  along  the  line  ;  there  is  nothing 
to  prevent  a  railway  company  from  allowing  any  person, 
who  brings  goods  along  tiieir  line,  from  leaving  them  at  a 
station  as  long  as  he  pleases.  I  think  that  these  consider- 
ations dispose  of  the  question  as  to  the  coal-sheds  and  gran- 
aries. The  question  as  to  the  beerhouse  may  seem  a  little 
more  doubtful ;  but  in  any  point  of  view  the  plaintiff  can- 
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not  recover  the  site  of  it  if  a  substantial  portion  of  it  is  nsnd 
for  railway  purposes ;  if  the  directors  have  wrongfully 
erected  a  beerhouse,  and  have  thereby  wasted  the  money  of 
the  sharebolders,  the  remedy  is  not  by  enabling  an  adjoin- 
ing owner  to  take  possession  of  the  site,  but  by  taking  pro- 
ceedings against  the  directors  for  misapplying  the  funds  of 
the  company.  I  think,  however,  that  the  beerhouse  may  be 
considered  as  equivalent  to  a  refreshment  room  for  third 
class  passengers.  As  regards  the  plot  of  Oa.  Or.  14p.  and 
the  plot  of  lA.  3r.  14p.  we  cannot  overlook  the  fact  that  they 
195]  were  wanted  to  make  a  *road  and  also  sidings,  and  that 
the  company  did  really  intend  to  use  them  for  that  purpose. 
As  regards  the  small  triangular  piece  of  land,  I  agree  with 
Lord  Justice  Bramwell,  for  the  reasons  given  by  him,  that 
we  are  not  bound  to  overrule  the  judgment  of  the  Court  of 
Exchequer,  and  to  hold  that  it  vested  in  the  plaintiff  in  the 
year  1861. 

Judgment  affirmed. 

Solicitors  for  plaintiflf:  Hayes^  Ticisden,  Parker  &Co.j 
f or  T.  W.  Salmon,  Diss. 

Solicitor  for  defendants :  C.  A.  Curwood, 

See  26  Eng.  R.,  404  note;    27  id.,  When  the  necessity  exists,  and  a  rea- 

831  note.  sonable    discretion    is    exercised,    the 

By  statute/ in  New  York,  proceed-  courts  will  not  interfere.  In  determin- 
ings  by  a  railway  corporation  to  take  ing  tlie  necessity  the  prospective  needs 
lands,  "all  persons  who  have  been  of  the  corporation,  within  a  reasonable 
made  parties  to  the  proceedings  shall  time,  may  be  taken  into  consideration, 
be  divested  and  barred  of  all  right,  When  a  case  is  brought  within  the 
estate  and  interest  in  such  real  estate  legitimate  exercise  of  this  power  the 
during  the  corporate  existence  of  the  consideration  that  such  exercise  will  be 
company  as  aforesaid."  Laws  1850,  attended  with  extreme  inconvenience 
chap.  140,  as  amended  1876,  cliap.  198  :  and  hardship  to  individuals,  is  not  en- 
Kip  tJ.  N.  Y.,  etc.,  6  Hun,  28.  titled   to  any  weight;  where   a  clear 

Though  on  conveyance  to  the  com-  right  to  the  exercise  of  the  power  is 

panv  by  deed  it  takes  a  fee  :  Kenney  v.  shown,  it  is  the  duty  of  the  courts  to 

Wallace,  24  Hun,  478.  authorize  it  :  In  re  N.  Y.  C.  &  H.  R.  R. 

The  only  limit  to  the  power  granted  Co.,  etc.,^  77  N.  Y.,  248  ;  New  York, 
to  railroad  corporations  to  take  lands  etc.,  v.  Kipp,  46  id.,  546,  552,  67  id., 
for  railroad  purposes,  is  the  reasonable  237,  58  id.,  152,  163  :  People  v.  Dutch- 
necessity  of  the  corporation  in  the  dis-  ess,  etc.,  Id.,  152  ;  Wilkinson  <c,  Hull, 
charge  of  its  duty  to  the  public.  etc.,   30  Weekly  Reporter,   617,   Daily 

This  includes  the  acquisition  of  lands  Register,  June    15,    1882;    Matter  of 

for  depots   and   buildings  convenient  N.  Y.  Cent.,  66  N.  Y.,  407,  affirming 

and  proper  for  the  storage  and  keeping  5  Hun,  86  ;   Matter  of  N.  Y.  Cent.,  67 

of  cars  and  locomotives  when  not  in  Barb.,  426. 

use,  and  for  the  receipt,  storage,  safe  See  Laws   N.    Y.    1850,  chap.    140, 

keeping,   and  delivery  of  freight  and  §  21,  as  amended  by  Laws  1881,  chap, 

property,  as  well  as  such  facilities  as  649,  p.  889. 

are  usually  required  in  operating  its  The  petition  should  state  the  pur- 
road,  and  the  successful  prosecution  of  poses  for  which  the  corporation  desires 
its  business.  to  take  the  land  :    Matter  of  N.  Y. 
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Cent.,  etc.,  5  Hun,  86,  88,  affirmed  66  chase.     Defendant  procured  to  be  con- 

N.  Y.,  407 ;   Matter  of  Marsh,  71  id.,  demned,  for  the  use  of  its  railroad,  a 

815,  reversing  10  Hun,  49.  strip  of  land  through  the  south  half  of 

As  to  the  requisites  of  the  petition  in  a  certain  block  58, 41  rods  wide,  of  which 

such  case,  see  Gilbert  v.  N.  Y.  Cent.,  two  rods  in  width  were  west  of  the 

4  Hun,  381,  884.  centre  of  its  track.     Afterwards  it  ob- 

If  a  mortgagor  be  not  made  a  party  tained  a  deed,  from  one  F.,  of  "a  strip 

to  proceedings  to  acquire  lands,  the  lien  of  land  six  rods  in  width,  for  the  uses 

of  such  mortgage  is  such  a  defect  in  and  purposes  of  said  railroad  company, 

the  title  that  the  corporation  may  insti-  along  the  line  of  their  road  as  at  pres- 

tute  new  proceedings  against  the  mort-  ent  (then)  located  (through  the  south 

gagee  to  extinguish  his  lien  :    Matter  half  of  said  block),  and  also  all  the 

of  N.  Y.  Cent.  R.  R.,  20  Barb.,  419.  land  in  the  south  half  of  said  block 

Proceedings  to  obtain  lands  may  be  situated    west    of    the    route  of  said 

instituted  *by    a    railway   which    has  road."    Afterwards  it  deeded  to  one  E. 

leased  its  road  :   Kip  v.  N.  Y.,  etc.,  67  *'  all  of  that  portion  of  block  58  which 

N.  Y.,  227,  6  Hun,  24,  28.  lies  west  of  and  beyond  the  western 

One  corporation  may  be  allowed  to  boundary  of  the  right  of  way  of  said 

take  a  qualified  interest  over  the  lands  company's  railroad  as  the  same  is  located 

of  another,  both  using  the  same  in  and  established."    Held,  (1.)  That  the 

common  :  Lake  Shore  v,  Chicago,  etc.,  eastern  line  of  the  land 'granted  to  E. 

97  Ills.,  506  ;  Pierce  on  Railroads,  152.  is  a  line  two  rods  west  of  the  centre  of 

Or  to  take  the  entire  interest  of  an-  defendant's  track,  i.e.,  the  west  bound- 
other  :  Pierce  on  Railroads,  152.  ary  of  the  land  condemned  for  its  use. 

A  right  of  way  in  its  legal  and  gen-  (2.)  That  there  is  an  incurable  un- 

erally  accepted  meaning,  in  reference  certainty  in  the  description  of  the  strip 

to  a  railway,  is  a  mere  easement  in  the  six  rods  wide  conveyed  to  defendant 

lands  of  others,   obtained   by  lawful  byF. :  Williams  t?.  W.  V.  Railway  Co., 

condemnation  to  public  use,  or  by  pur-  50  Wise,  71. 


[8  Exchequer  Division,  203.] 

March  27,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

■ 

*Marsden  v.  The  Saville  Street  Foundry  and    [203 

Engineering  Company,  Limited. 

Patent — JP^rst  and  True  Tuventor — Invention  communiecited  in  England  by  one  BHtiak 

sfibjecl  to  another. 

The  communication,  made  in  England  by  one  British  subject  to  another,  of  an  in- 
vention does  not  make  the  person  to  whom  the  communication  is  made  the  first  and 
true  inventor,  within  tlie  meaning  of  the  statute  21  Jac.  1,  c.  3,  so  as  to  enable  him 
to  take  out  letters  patent  for  the  invention. 

The  legal  personal  representative  of  a  person  who  has  made  an  invention,  but  not 
taken  out  letters  patent  for  it,  cannot  take  out  such  letters  patent. 

This  was  an  action  to  restrain  the  infringement  of  a  patent 
granted  to  the  plaintiff  Sarah  Marsden. 

The  first  paragraph  of  the  statement  of  claim  was  as 
follows : 

"Before  and  at   the  time  of  the  granting  of  the  letters 

patent  hereinafter  mentioned,  the  plaintiff  Sarah  Marsden, 

of  Leeds,  was  in  possession  of  an  invention  for  a  certain  new 

mannfnctnre,  that  is  to  say,  for  [description]  wbicU  had 

31  Eng.  Rep.  29 
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been  communicated  to  her  by  her  late  husband,  H.  R.  Mars- 
den,  of  Leeds,  aforesaid,  and  the  same  was  not  in  use  by 
any  other  person  or  persons,  but  was  a  new  invention  as  to 
the  public  use  and  exercise  thereof  within  the  United  King- 
dom of  Great  Britain  and  Ireland,  tlie  Channel  Islands  and 
the  Isle  of  Man,  and  was  first  introduced  therein  by  the  said 
plaintiff,  Sarah  Marsden." 

The  defendant  demurred  to  the  statement  of  claim  as  bad 
in  law,  on  the  ground  that,  on  the  facts  as  set  forth  in  the  1st 
paragraph  of  the  statement  of  claim,  the  supposed  invention 
not  having  been  communicated  to  the  plaintiff  by  a  foreigner 
204]  residing  abroad,  *the  plaintiff  was  not,  within  the 
meaning  of  the  statutes,  the  first  and  true  inventor,  and  that 
the  letters  patent  were  therefore  invalid. 

Feb.  16.     The  demurrer  was  allowed  by  Pollock,  B. 

The  plaintiff  appealed. 

It  was  stated  at  the  bar  that  the  plaintiff  was  the  legal 
personal  representative  of  her  husband,  and  had  found  the 
invention  among  his  papers. 

Aston^  Q.C.,  and  R,  S.  Wright,  for  the  plaintiff :  A  per- 
son who  is  the  lawful  recipient  of  an  invention  from  a  person 
in  this  country  is  a  "  true  inventor"  within  the  meaning  of 
the  patent  law. 

[Jessel,  M.R.:  Is  there  any  authority  for  that?  The 
cases  holding  that  a  communication  from  abroad  would  en- 
able a  person  to  take  out  a  patent  were  an  extension  of  the 
law,  and  originated  at  a  time  when  communication  with  for- 
eign parts  was  so  difficult  that  there  was  merit  in  obtaining 
an  invention  from  abroad.] 

The  lawful  disclosure  of  an  invention  is  what  constitutes 
the  merit  as  regards  the  public :  Webster  Pat.  Ca.  I,  719 ; 
Edgehury  v.  Stephens  (').  The  case  of  the  Glothworkers  of 
Ipswich'i^)  shows  that  *' inventor"  cannot  be  understood  in 
its  popular  sense.  The  cases  can  only  be  explained  by  refer- 
ring them  to  the  principle  that  what  is  to  be  looked  to  is  the 
benefit  which  the  public  derives  from  an  invention  being 
made  known,  and  that  the  person  who  has  lawful  exclu- 
sive possession  of  it  and  makes  it  known  is  to  be  considered 
the  inventor.  Patents  take  effect  from  the  Royal  Preroga- 
tive, which  is  merely  restricted  by  the  statutes  as  regards 
tlie  duration  of  the  monopoly,  and  such  patents  as  this 
would  clearly  have  been  good  before  the  acts. 

Hei Schelly  Q.C.,  and  Macrory^  contra,  were  not  called 
upon. 

(')  Ibid.,  36,  O  1  Roll.,  4  ;  Godb..  252. 
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Jessel,  M.R.:  This  is  a  mere  experiment.  From  the 
time  of  the  passing  of  the  statute  21  Jac.  1,  c.  3,  down  to 
tlie  present  time,  no  one,  so  far  as  I  know,  has  contended  in 
a  court  of  law,  much  less  has  any  court  of  law  allowed,  the 
validity  of  such  a  contention  *as  that  a  conimunica-  [205 
tion  made  in  England  by  one  British  subject  to  anotlier  Brit- 
ish subject  can  be  patented  by  the  receiver  of  the  communi- 
cation, so  as  to  make  the  receiver  the  true  and  first  inventor 
within  the  meaning  of  the  patent  laws. 

It  has  been  argued  that  before  the  statute  of  James  such 
patents  were  valid,  and  were  allowed  by  the  judges,  and  that 
the  statute  merely  restricts  the  duration  of  the  patent,  and 
does  not  destroy  the  right  as  it  previously  existed.  Even 
supposing  that  were  so,  the  statute  defines  who  are  con- 
sidered to  be  worthy  recipients  of  the  grant  of  such  a  monop- 
oly, as  it  was  then  called,  and  the  definition  so  given  has 
been  followed  ever  since.  It  is  difficult  to  say  a  priori  on 
what  principle  a  person  who  did  not  invent  anything,  but 
who  merely  imported  from  abroad  into  this  realm  the  inven- 
tion of  another,  was  treated  by  the  judges  as  being  the  first 
and  true  inventor.  I  have  never  been  able  to  discover  the 
principle,  and  although  I  have  often  made  inquiry  of  others, 
and  of  some  who  are  more  familiar  with  the  patent  law  than 
even  I  am,  although  I  cannot  pretend  not  to  possess  a  con- 
siderable familiarity  with  it,  I  could  never  get  a  satisfactory 
answer.  The  only  answer  was.  It  has  been  so  decided,  and 
you  are  .bound  by  the  decisions.  But  it  is  an  anomaly,  as 
far  as  I  know,  not  depending  on  any  principle  whatever.  It 
has  never  been  declared  by  any  judge  or  authority  that 
there  is  such  a  principle,  and,  not  being  able  to  find  one,  all 
I  can  say  is,  that  I  must  look  upon  it  as  a  sort  of  anomalous 
decision  which  has  acquired  by  time  and  recognition  the 
force  of  law. 

The  grounds  upon  which  it  is  put  we  do  know.  In  the 
Clothworkei'S  of  Ipswich  Case  (*)  we  have  this  said  about  it : 
''The  king  granted  unto  B.  that  none  besides  himself  should 
make  ordnances  for  battery  in  the  time  of  war :  such 
grant  was  adjudged  void.  But  if  a  man  hath  brought  in  a 
new  invention  and  a  new  trade  within  the  kingdom  in  peril 
of  his  life  and  consumption  of  his  estate  or  stock,  &c.,  or  if 
a  man  hath  made  a  new  discovery  of  anything,  in  such  cases 
the  king  of  his  grace  and  favor  in  recompense  of  his  costs 
and  travail  may  grant  by  charter  unto  him  that  he  only 
shall  use'such  a  trade  or  trafique  for  a  certain  time,  because 
at  first  the  people  of  the  kingdom  are  ignorant,  and  have 

(})  Godb.,  pp.  262,  264. 
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206]  *not  the  knowledge  or  skill  to  use  it.  But  when  that 
patent  is  expired  the  king  cannot  make  a  new  grant  thereof." 
Therefore,  the  decision  goes  no  further  than  this — that  at 
that  time,  considering  the  diflSculty  which  then  attended 
communication  from  abroad,  a  man  who  brought  in  anything 
from  abroad  did  it  at  the  peril  of  his  life  (for  travelling  was 
not  without  danger  in  the  time  of  Henry  VIII)  and  con- 
sumption of  his  estate  and  stock,  and  it  was  therefore  such 
a  meritorious  service  done  to  this  kingdom,  that  the  king 
might  lawfully  grant  him  a  monopoly.  That  is  the  ground 
it  is  put  upon.  Now,  there  is  some  reason  in  that.  It  does 
not  make  him  the  true  and  first  inventor,  but  it  does  show 
a  meritorious  consideration  which  warranted  an  exception 
from  the  general  rule  that  monopolies  could  not  be  granted. 
How  that  applies  to  a  gentleman  in  Leeds  whispering  in  his 
neighbor's  ear  in  a  street  in  Leeds,  I  do  not  know.  At  all 
events,  it  does  not  appear  to  me  that  such  a  case  as  this  is 
within  the  grounds  I  have  mentioned. 

Another  case  referred  to  by  patent  lawyers  as  declaring 
the  law  upon  this  subject,  although  it  is  only  a  statement  in 
argument  of  the  old  decided  cases,  is  the  case  of  Darcy  v. 
Mlin  (').  The  passage  I  am  going  to  read  is  at  p.  182.  It 
is  a  statement  by  counsel  in  argument  of  what  the  decisions 
were,  and  is  equivalent  to  a  report  therefore  of  what  those 
decisions  were.  *'  Now,  therefore,  I  will  show  you  how  the 
judges  have  heretofore  allowed  of  monopoly  patents,  which 
IS  that  where  any  man  by  his  own  charge  and  industry,  or 
by  his  own  wit  or  invention,  doth  bring  any  new  trade  into 
the  realm,  or  any  engine  tending  to  the  furtherance  of  a 
trade  that  never  was  used  before,  and  that  for  the  good  of 
the  realm  ;  that  in  such  cases  the  king  may  grant  to  him  a 
monopolj'^  patent  for  some  reasonable  time,  until  the  sub- 
jects may  learn  the  same,  in  consideration  of  the  good  that 
he  doth  bring  by  his  invention  to  the  commonwealth,  other- 
wise not."  He  is  to  bring  it  into  the  realm.  Then  he  cites 
his  authorities  :  "  In  the  9th  Eliz.  there  was  a  patent  granted 
to  Mr.  Hastings  of  the  court — that  in  consideration  that  he 
brought  in  the  skill  of  making  of  frisadoes  as  they  were 
made  in  Harlem  and  Amsterdam  beyond  the  seas,  being  not 
207]  used  in  England,  that  therefore  he  *8hould  have  the 
sole  trade  of  the  making  and  selling  thereof  for  divers  years, 
charging  all  other  subjects  not  to  make  any  frisadoes  in  Eng- 
land during  that  time  upon  pain  to  forfeit  the  same  frisadoes 
by  them  made,  and  to  forfeit  also  £100,  the  one  moiety 
thereof  to  the  Queen's  Majestie,  the  other  to  Mr.  Hastings. 

(')  Noy,  173. 
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Upon  wliich  y3atent  Mr.  Hastings,  about  twenty  years  past, 
exliibited  an  information  in  the  Exchequer  against  certain 
clothiers  of  Coxfall  for  making  of  frisadoes  contrary  to  the 
intent  of  this  patent."  Then  the  defence  was  that  they  used 
to  make  them  before  the  patent  and  that  was  allowed.  "An- 
other monopoly  patent  was  granted  to  Mr.  Matthey,  a  cutler 
at  Fleet  Bridge,  in  the  beginning  of  this  queen's  time,  which 
I  have  here  in  court  to  shew,  by  which  patent  it  was  granted 
unto  him  the  sole  making  of  knives  with  bone  hafts  and 
plates  of  lattin,  because,  as  the  patent  suggestt^d,  he  brought 
the  first  use  thereof  from  beyond  seas."  That  was  the  form 
of  the  patent.  Then  he  gives  a  third  patent  which  has  no* 
bearing  on  this  case,  because  it  was  a  patent  granted  to  a 
man  for  an  invention  within  the  realm.  That  was  '*  a  mo- 
nopoly patent  granted  to  one  Humphrey  of  the  Tower  for  the 
sole  and  only  use  of  a  sieve  or  instrument  for  melting  of 
lead,  supposing  that  it  was  of  his  own  invention,  and  there- 
fore prohibited  all  others  to  use  the  same  for  a  time."  Now, 
of  the  three  examples,  two  of  them  had  been  brought  beyond 
the  seas  and  the  third  was  the  man's  own  invention.  He 
gives  them  as  examples  of  his  own  proposition  that  those 
are  the  only  two  cases  in  which  the  crown  had  the  right  to 
grant  a  monopoly.  No  doubt  it  was  that  user  which  in- 
duced the  judges,  after  the  passing  of  the  statute  of  James, 
to  treat  the  man  who  brought  the  invention  from  beyond 
the  seas  as  being  in  the  same  position  as  the  first  and  true 
inventor,  eras  being  in  an  equivalent  position,  and  gradually 
the  language  seems  to  have  been  changed,  and  he  was 
treated  as  the  true  and  first  inventor. 

Now  that  is  the  origin  of  the  decisions,  and  that  being 
the  origin  of  them,  what  possible  right  have  we  to  say  that 
we  can  now  extend  that  privilege,  beyond  the  importation 
of  an  invention  from  beyond  the  seas,  to  the  case  of  a  man 
(I  am  dealing  with  the  real  case  as  told  us  and  n6t  the  case 
as  appears  by  the  statement  of  claim)  who  dies  before  taking 
out  a  patent,  and  whose  legal  personal  representative,  find- 
ing the  invention  suflBciently  described  ^amongst  his  [208 
papers,  thereupon  obtains  a  patent  as  upon  a  communica- 
tion from  him.  Whether  or  not  there  should  be  legislative 
provision  for  such  a  case  it  is  not  for  us  to  say.  But  there 
is  none.  He  is  neither  the  first  nor  the  true  inventor  within 
the  ordinary  or  existing  legal  meaning  of  the  term. 

It  appears  to  me  therefore  that  the  patent  is  bad  and 
that  the  demurrer  was  properly  allowed. 

Cotton,  L.  J.:  I  agree.  It  may  be  a  hardship  that  there 
is  no  possibility  under  such  circumstances  for  Sarah  Mars- 
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den  to  obtain  a  good  patent,  but  that  is  for  the  Legislature, 
not  for  us  to  consider.  The  only  exception  from  the  neces- 
sity of  there  being  an  invention  by  the  person  who  takes 
out  a  patent  is  the  case  of  a  communication  made  from 
abroad.  That  probably  went  on  the  principle  mentioned  by 
the  Master  of  the  Rolls,  and  acted  upon  in  the  old  cases,  of 
treating  the  person  who  introduced  from  abroad  a  new 
trade  or  invention  as  in  the  same  position  as  the  true  and 
first  inventor.  I  cannot  see  that  by  any  means  we  can  ex- 
tend the  exception  to  such  a  cafee  as  the  present,  where  the 
lady  finds  something  among  her  husband's  papers  which 
was  an  invention  not  patented  by  him,  but  which  might 
have  been  the  subject  of  a  good  patent  if  he  had  applied 
for  it. 
Thesiger,  L.J.:    I  am  of  the  same  opinion. 

Judgment  affi/riaed. 

Solicitor  for  plaintiff:  J".  H,  Johnson. 
Solicitor  for  defendants:  O,  Lucas, 

See  Moak's  Underliill  on  Torts,  Lippman,  1  U.  S.  Sup.  Ct.  Reporter, 
646-7  ;  Corvallis  t>.  Curran,  13  Chicago  875  ;  Worley  v.  Loker,  etc.,  liCkicago 
Leg.  News,  899,  Deady,  J.;  Egbert  v.    Leg.  News,  186. 


[3  Exchequer  Division,  209.] 
May  18,  1878. 

209]       *RooK,  Appellant;  Hopley,  Respondent 

Sale  of  Food  and  Drugs  Act,  187S  (38  d:  39  Vict.  c.  68),  w.  6,  26 — Nature,  Suhstanee, 
and  QtialUy  of  Article  demanded — Exemption  of  Defendant — Written   Warranty. 

On  a  prosecution  under  the  Sale  of  Food  and  Drugs  Act,  1875,  for  selling  as  lard  a 
substance  which  was  lard  adulterated  with  upwards  of  16  per  cent,  of  water,  the 
defendant  proved  that  he  sold  the  substance  in  the  same  condition  as  it  was  in  when 
he  bought  it,  and  that  when  he  purchased  it  he  received  An  invoice  in  which  it  was 
described  as  lard: 

Held,  that  tlie  invoice  was  not  a  written  warranty  within  the  25th  section,  so  as 
to  discharge  the  defendant 

Case  stated  by  the  stipendiary  magistrate  of  Manchester 
under  20  &  21  Vict.  c.  43. 

At  a  petty  session  holden  at  the  City  Police  Court  in  Man- 
chester, Andrew  Thomas  Rook  (inspector  of  nuisances  of 
the  city  of  Manchester  and  an  oflScer  appointed  by  and  act- 
ing for  the  council  of  the  city  under  the  Sale  of  Food  and 
Drugs  Act,  1875),  hereinafter  called  the  appellant,  appeared 
by  his  solicitor  in  support  of  a  summons  issued  on  an  infor- 
mation preferred  by  him  against  John  ETopley,  hereinafter 
called  the  respondent,  charging  that  the  respondent  did,  on 
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the  3d  of  July,  1876,  within  the  city  aforesaid,  sell  to  the 
prejudice  of  the  apj)ellant,  the  purchaser  thereof,  a  certain 
article  of  food,  to  wit,  lard,  whicli  was  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded  by  him,  con- 
trary to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided. The  information  having  been  heard  at  the  petty 
sessions  and  dismissed,  the  appellant  applied  for  a  case 
which  was  stated  as  follows : 

By  8.  6  of  38  &  39  Vict.  c.  63  (Sale  of  Food  and  Drugs 
Act,  1875),  it  is  enacted  that  ''no  person  shall  sell  to  the 
prejudice  of  the  purchaser  any  article  of  food  or  any  drug 
which  is  not  of  the  nature,  substance,  and  quality  of  the 
article  demanded  by  such  purchaser,  under  a  penalty  not 
exceeding  £20." 

By  8.  25  it  is  enacted  that  *'if  the  defendant  in  any  prose- 
cution under  this  act  prove  to  the  satisfaction  of  the  justices 
or  court  that  he  had  purchased  the  article  in  question  as  the 
same  in  nature,  substance,  and  quality  as  that  demanded  of 
him  by  the  prosecutor,  and  with  a  written  warranty  to  that 
efiFect,  that  he  had  *no  reason  to  believe  at  the  time  [210 
when  he  sold  it  that  the  article  was  otherwise,  and  that  he 
sold  it  in  the  same  state  as  when  he  purchased  it,  he  shall 
be  discharged  from  the  prosecution." 

The  appellant,  on  the  3d  of  July,  1876,  during  the  day- 
time entered  the  shop  of  the  respondent,  and  there  found 
the  shopman  of  the  respondent  standing  behind  the  counter, 
upon  which  were  a  substance  appearing  to  be  lard,  and 
other  commodities.  The  appellant  said  to  the  shopman,  "I 
want  a  pound  of  lard."  Tlie  shopman  thereupon  handed  to 
tlie  appellant  a  pound  of  the  said  substance,  saying  at  the 
same  time  that  the  price  was  8(2.,  which  the  appellant  then 
paid. 

The  substance  was  handed  to  the  public  analyst,  who 
certified  that  it  was  a  sample  of  adulterated  lard,  and  con- 
tained the  percentages  of  foreign  ingredients  as  under, 
namely,  upwards  of  15  per  cent,  of  water. 

The  magistrate  found  as  a  fact  that  the  lard  was  adulter- 
ated with  water  to  the  extent  described  in  the  certificate  of 
the  public  analyst. 

All  matters  and  things  appointed  by  the  Sale  of  Pood  and 
Drugs  Act,  1876,  to  be  done  and  performed  by  any  person 
purchasing  any  article  with  the  intention  of  submitting  the 
same  to  analysis,  were  duly  done  and  performed  by  the 
appellant  in  respect  of  the  lard  and  the  purchase  made  by 
him  as  aforesaid. 

The  respondent  proved  that  he  had  purchased  of  William 
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Walker,  a  wholesale  cheese  factor  and  provision  merchant 
in  Liverpool,  amongst  other  goods,  four  tins  of  lard,  and  at 
the  time  of  the  purchase  received  a  document  of  which  the 
following  is  a  copy  : 

''20th  June,  1876. 
**  Bought  by  Mr.   J.   Hopley,   Manchester,  of  William 
Walker,  cheese  factor  and  provision  merchant. 
''4  Tins  lard,  'No.  1.' 
28  lbs.  each,  1«  ''0  ''0  @  55*.      .     £2  15    0." 

The  respondent  also  proved  that  the  substance  purchased 
by  the  appellant  as  aforesaid  was  a  portion  of  the  substance 
contained  in  the  four  tins  mentioned  in  the  document,  and 
was  sold  by  the  respondent  to  the  appellant  in  the  same 
condition  as  it  was  purchased  and  received  by  the  respond- 
ent from  Walker. 

211]  *The  respondent  proved  to  the  magistrate's  satis- 
faction that  when  he  purchased  the  article  in  question  from 
Walker,  what  he  asked  to  be  supplied  with  was  lard,  and 
that  the  respondent  had  no  reason  to  believe  when  he  sold 
the  adulterated  substance  to  the  appellant  that  it  was  other- 
wise than  pure  lard,  and  that  he  sold  it  in  the  same  state  as 
when  he  purchased  it. 

No  evidence  was  offered  by  either  party  to  explain  the 
meaning  of  the  word  and  figure  "No.  1,"  as  used  in  the 
document,  or  that  there  is  any  article  known  in  the  trade  as 
lard  ''No.  1."  No  suggestion  was  made  by  the  appellant  or 
by  the  respondent  that  the  word  and  figure  *'  No.  1,"  or  any- 
thing else  in  the  document,  imported  any  addition  or  quali- 
fication to  the  word  "lard." 

It  was  contended  on  the  part  of  the  respondent  that  the 
docunient  was  a  suflBcient  written  warranty  within  the  26th 
section  of  the  act,  and  that  he  ought  accordingly  to  be  dis- 
charged from  the  prosecution. 

The  magistrate  decided  the  question  in  favor  of  the  re- 
spondent, and  discharged  him  from  the  prosecution. 
•  The  court  was  to  reverse  or  affirm  the  determination  or 
remit  the  case  with  the  opinion  of  the  court  thereon,  or 
make  such  other  order  in  relation  to  the  same  as  the  court 
might  see  fit. 

J,  Browriy  Q.C.  {Button  with  him),  for  the  appellant: 
The  invoice  is  not  a  warranty,  but  a  description,  JosUng 
v.  Kingsford  (*) ;  Nichol  v.  Oodts  (*) ;  and  certainly  it  is 
not  the  express  written  warranty  required  by  the  statute. 

Arribrose^  Q.C,  for  the  respondent:      The  prosecution 

{})  13  C.  B.  (N.S.),  447;    82  L.  J.  (C.P.),  94. 
(»)  10  Ex.,  191 ;  28  L.  J.  (Ex.),  814. 
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have  not  proved  that  the  article  asked  for  by  the  appellant 
was  not  supplied  to  him.  They  have  not  shown  that  lard 
witli  15  per  cent,  of  water  is  not  of  the  nature,  substance, 
and  quality  of  lard,  and  it  is  quite  possible  the  respondent 
may  come  within  the  exception,  which  the  prosecution  ought 
to  have  negatived.  Further,  the  invoice  is  a  warranty.  The 
obJHct  of  the  act  is  to  prevent  collusion,  by  having  written 
evidence  that  the  person  accused  purchased  the  goods  iii 
the  same  condition  as  that  in  which  he  sold  them,  and  that 
would  be. attained  if  this  were  held  to  be  a  warranty.  [He 
referred  to  ^Oardinei^  v.  Or  ay  (*) ;  Allan  v.  Lake  (') ;  [212 
Jones  V.  Just  {*) ;  Bowes  v'  Shand  (*) ;  Randall  v.  ifew- 
son  (*).] 
J.  Brown,  Q.C.,  was  not  called  on  to  reply. 

Kelly,  C.B.:  I  am  of  opinion  that  the  appellant  is  enti- 
tled to  the  judgment  of  the  court.  I  regret  to  have  to  come 
to  that  decision,  because  it  is  impossible  not  to  see  that  this 
is  a  hard  case,  but  with  that  we  have  nothing  to  do  here. 
The  facts  of  the  case  are  very  simple.  The  appellant  pur- 
chased this  article,  which  he  caused  to  be  subjected  to 
analysis.-  It  turned  out  to  be  (though  in  one  sence  it  may 
be  called  lard)  of  the  quality  and  nature  described  by  the 
analyst  as  "adulterated  lard,"  containing  15  per  cent,  of 
the  foreign  ingredient  water.  The  main  defence  is  that  the 
respondent  is  protect-ed  under  the  25th  section,  because  he 
sold  the  article  just  as  he  received  it,  having  himself  bought 
it  with  an  invoice  which  it  is  contended  amounts  to  a  writ- 
ten warranty  within  the  statute.  A  number  of  authorities 
were  referred  to  on  the  question  whether  a  description  in  an 
invoice  amounts  to  a  warranty,  but  I  do  not  propose  to  go 
into  those  cases.  Nor  do  I  sa}'^  what  my  decision  on  those 
cases  would  be  if  they  came  before  me  in  a  court  of  appeal. 
The  decision  in  Josling  v.  Kingsfordi^)  is  applicable  to  this 
case,  and  in  view  of  that  decision  I  cannot  hold  that  this 
invoice  contains  anything  more  than  a  description,  which 
cannot  be  deemed  to  be  a  warranty.  But  then  it  is  further 
argued  for  the  respondent  that  the  article  sold  to  the  ap- 
pellant was  that  which  he  demanded.  In  one  sense  it 
might  be  called  ''lard,"  but  looking  at  the  analysis,  the 
finding  of  the  magistrate,  and  the  other  facts  in  the  case,  I 
am  unable  to  say  that  the  appellant  was  supplied  with  the 
article  for  which  he  asked.     I  think  the  decision  of  the 

(')  4  Camp.,  144.  (*)  Law   Rep.,  2  App.   Cae.,   456  ;    20 

O  18  a  Bv  560.  En«.  R.,  30. 

(»)  Law  Rep.,  8  Q.  B.,  197.  (*)  2  Q.  B.  D.,  102 ;  19  Eng.  R.,  248. 

(«)  18  c.  b.  (n.s.),  447 ;  32  l.  j.  (c.p.),  94. 
31  Eng.  Rep.  30 
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magistrate  was  wrong,  and  tlie  case  must  be  remitted  with 
our  opinion. 

Pollock,  B.:  I  also  think  that  the  appellant  is  entitled 
to  judgment,  and  I  base  my  decision  entirely  on  the  con- 
struction of  this  act  itself,  it  is  a  case  of  great  importance, 
213]  because  in  all  the  ^earlier  statutes  it  was  required 
that  the  person  who  prosecuted  should  show  that  the  person 
selling  the  article  either  adulterated  it  himself  or  knew  that 
it  was  adulterated  when  he  sold  it.  This  state  of  things  has 
been  altered,  and  now  new  and  more  stringent  provisions 
are  introduced  to  protect  from  adulteration,  and  it  is 
requisite  that  we  should  be  careful  in  putting  a  construction 
upon  them.  Now  s.  6,  under  which  it  is  said  the  respondent 
comes,  provides  that  the  sale  must  be  to  the  prejudice  of  the 
purchaser.  TIjis  is  not  expressly  found  in  the  case,  but  the 
magistrate  has  set  out  the  finding  of  the  analyst,  and  I  think 
it  sufficiently  appears  that  the  sale  was  to  the  prejudice  of 
the  purchaser.  There  are  several  exceptions  in  the  section, 
all  of  which  it  was  open  to  the  respondent  to  raise  before  the 
magistrate  and  to  have  dealt  with  there  ;  moreover  the  stat- 
ute hedges  the  vendor  round  with  protections.  If  any  of 
those  exceptions  exist,  the  person  charged  has  abundant 
opportunity  of  proving  them.  To  come  to  the  facts  of  this 
case,  the  article  demanded  was  lard.  The  public  analyst 
has  found  that  the  article  sold  was  adulterated  lard  in  which 
there  was  upwards  of  15  per  cent,  of  water,  an  ingredient 
foreign  to  lard.  There  is  nothing  to  bring  the  person  who 
sold  within  the  exceptions  in  s.  6,  and  I  can  come  to  no 
other  conclusion  than  that  this  was  an  article  of  food  which 
was  not  the  article  asked  for,  and  which  was  sold  to  the 
prejudice  of  the  purchaser.  Turning  to  the  quf^stion  of  the 
construction  to  be  put  on  the  25th  section,  which  protects 
the  vendor  where  he  has  bought  the  article  with  a  written 
warranty,  I  say  nothing  as  to  the  decided  cases,  but  I  base 
my  decision  on  the  section  itself,  and  looking  to  that  I  think 
there  was  no  warranty.  It  is  verj^  easy  in  such  a  document 
to  say  tliat  the  goods  are  warranted,  but  no  such  expression 
occurs  here.  In  my  opinion,  what  is  required  by  the  statute 
is  a  writing  expressing  on  the  face  of  it  that  it  is  a  warranty. 
There  is  nothing  of  that  sort  here,  and  I  therefore  think  the 
respondent  has  failed  to  bring  himself  within  the  protection 
of  the  26th  section.  Case  remitted. 

Solicitor  for  appellant:  R,  F.  Austin^  for  W.  H.  Talbot, 
Manchester. 

Solicitors  for  respondent :  Le  Riclie  &  Son^  for  Cobbett, 
Wheeler  &  Cobbett,  Manchester. 
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[3  Exchequer  Division,  214.] 

Jan.  23,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

*TnE  Attorney-General  v.  Lamplouoii.     [214 

StaitUe — Repeal  of  part — £jfect  of  Refteal — Stamp  Duties  on  Medicines — 62  Geo,  3, 

c.  150—3  &  4  Wm.  4,  c.  97,  s.  20. 

The  statute  62  Geo.  3,  c.  160,  imposed  a  stamp  duty  on  a  number  of  articles  spc- 
ciiically  named  in  n  schedule,  and,  among  others,  on  •*  waters,  videlicit,  all  artificial 
mineral  waters,  and  all  waters  im])regnated  with  soda  or  mineral  alkali,  or  with  car- 
bonic acid  gas,  and  all  compositions  in  a  liquid  or  solid  stat^;,  to  be  used  for  the  pur- 
pose of  compounding  or  making  any  of  the  said  waters,"  and  also  by  a  general  clause 
at  the  end  of  tlie  schedule  on  "  all  other  .  .  .  waters"  to  be  used  as  medicines  made  by 
any  person,  and  by  ]>ublic  notice  or  advertisement  held  out  to  the  public  by  the 
makers,  vendors,  or  proprietors  thereof,  as  beneficial  to  tlie  prevention,  cure,  or  relief 
of  any  disorder  or  complaint  affecting  the  human  body.  Tlie  statute  3  <b  4  Wm.  4, 
c.  97,  s.  20,  repealed  so  much  of  the  schedule  to  the  former  act  as  is  contaiue<l  in 
the  words  commencing  "waters,  videlicet." 

A  composition  sold  in  a  solid  state  contained  three  ingredients,  one  of  which 
was  a  medicine,  the  other  two,  bicarbonate  of  soda  and  tartaric  acid,  being  added  to 
evolve  carbonic  acid  gas  when  it  was  dissolved  in  water;  it  was  advertised  by  the 
vendor  as  a  medicine : 

Held,  by  the  Court  of  Appeal,  Bramwell,  Brett,  and  Cotton,  L.JJ.,  ovjerruling  the 
decision  of  the  ranjority  of  the  Exchequer  Division,  that  the  article  was  a  *•  water,** 
and  was  taxable  as  such  by  the  scliedule  of  52  Geo.  3,  c.  150,  and  that  by  the  repeal 
of  the  schedule  so  far  as  it  related  to  '*  waters  "  tlie  article  did  not  become  taxable 
under  the  general  clause. 


[3  Exchequer  Division,  238.] 

May  18,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

*Weir  V.  Bell  and  Others  (').  [238 

Company — Fraudulent  Prospectu-^ — LinhiUty  of  Directors  for  Fraudulent  Statement  of 

Agent — Pi-incipal  and  Agent, 

A  company  formed  to  work  a  mine  was  compelled  from  want  of  funds  to  cease 
working  :  money  was  then  advanced  to  them  by  some  of  the  directors,  and  amongst 
them  Barnett  and  Baldwin.  Afterwards,  at  a  general  meeting  of  the  company, 
held  in  order,  amongst  other  things,  to  provide  for  the  existing  deficit  and  for  work- 
ing expenses,  the  directors  were  authorized  to  issue  debentures  on  such  terms  and 
for  such  amounts  as  they  in  their  discretion  miglit  think  fit.  The  directors  accord- 
ingly authorized  the  secretary  to  employ  a  firm  of  brokers  to  place  the  debentures. 
The  brokers  prepared  and  issued  a  prospectus,  bearincr  the  names  of  Bell  and  others 
as  directors,  and  containing  statements  as  to  the  condition  and  prospects  of  the  com- 
pany, on  the  faith  of  which  the  plaintiff  and  others  purchased  debentures.  The 
money  thus  raised  was  paid  to  the  company's  bankers,  and  part  of  it  was  ap[)lied 
by  the  directors  on  behalf  of  the  company  to  repay  the  advances  made  by  Barnett 
and  Baldwin.    The  debentures  having  become  worthless,  the  plaintiff  brought  an 

(')  Aflirming  avte,  p.  132. 
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239]  action  for  duninges  a«:ainst  Bell  and  others  in  *respect  of  the  statements  in 
tlic  pr(»s})ec'tu8,  some  of  which  were  alleged  to  be  fraudulent. 

Tlie  jury  found  that  the  prospectus  contained  statements  of  fact  which  were  false 
to  the  knowledge  of  the  brokers,  and  by  whicii  the  plaintiff  was  induced  to  part 
with  his  money ;  that  none  of  the  false  stAtementa  were  made  by  Bell  personally  or 
by  his  authority;  that  the  brokers  had  authority  to  issue  a  prospectus  but  no  au- 
thority to  inchide  in  it  statements  NYhich  were  fraudulent;  and  that  Bell  derived  no 
benefit  from  the  monej'  raised  by  the  debentures : 

Held,  by  Cockburn,  C.J.,  Brnmwell  and  Brett,  L.JJ.,  Cotton,  L.J.,  dissenting, 
affirming  the  judgment  of  the  Exchequer  Division,  that  the  defendant  Bell  was  not 
liable. 

By  Cockburn,  C.J.,  and  Brett,  L.J.,  on  the  ground  that  though  a  party  as  director 
to  the  receipt  of  money,  the  defendant  Bell  was  not  aware  of  the  falsehood  of  the 
statements  contained  in  the  prospectus,  and  derived  no  personal  benefit  from  the 
receipt  of  the  money. 

By  Bramwell,  L.J.,  that  the  defendant  Bell  had  been  guilty  of  no  moral  fraud, 
and  not  being  the  principal  of  the  brokers  could  not  be  held  to  have  impliedly  un- 
dertaken for  the  absence  of  fraud  in  them  in  issuing  the  prospectus. 

By  Cotton,  L.J.,  that  the  defendant  Bell  was  liable  in  an  action  to  the  plaintiff,  for 
it  was  his  duty  as  director  to  ascertain  whether  the  statements  io  the  prospectus 
were  true  or  false. 

Appeal  from  the  judgment  of  the  Exchequer  Division  in 
favor  of  the  defendant  Bell  (*). 

Action  against  six  directors  of  a  company  incorporated 
under  the  Companies  Acts,  1862  and  1867,  for  damages  sus- 
tained by  the  plaintiff,  who  had  become  a  purchaser  of 
debentures  of  the  company,  upon  the  faith  of  certain  state- 
ments in  a  prospectus  issued  by  the  authority  of  the  defend- 
ants, some  of  the  statements  being  alleged  to  be  false  and 
fraudulent  to  the  knowledge  of  the  defendants.  The  deben- 
tures had  since  become  worthless. 

The  facts  and  arguments  are  fully  noticed  in  the  judgments 
of  the  court. 

Feb.  26,  27 ;  Mar.  2.  Sir  H.  8.  Oiffard,  S.G.,  A,  Charles, 
Q.C.  (TT.  Barber^  with  them),  for  the  plaintiff. 

Digby  Seymour^  Q.C,  and  Lumley  Smithy  for  the  defend- 
ant Bell.  In  addition  to  those  mentioned  in  the  court  below 
and  in  the  judgments  of  the  Court  of  Appeal,  the  following 
cases  were  cited:  Mersey  Docks  Trustees  v.  OiJ)bsi^)\  dic- 
tum of  Lord  Campbell,  Wilde  v.  Oibson  (*) ;  New  Bruns- 
240]  v^ick  and  Canada  Ry,  Co,  v.  *Connybeare  (*),  opin- 
ions of  Lord  Westbury,  at  p.  726,  of  Lord  Cranworth,  at 
p.  740,  and  of  Lord  Chelmsford,  at  p.  749 ;  National  Ex- 
change  Co.  v.  Drew  (*) ;  Davidson  v.  Tulloch  (") ;  Brady  v. 
Tod  C). 

Cur.  adv.  vult 

(»)  Ante,  p.  132.  (»)  2  Macq.,  at  pp.  124,  126,  127. 

O  Law  Rep.,  1  H.  L.,  93.  (•)  8  Macq.,  783. 

(»)  1  H.  L.  C.  at  p.  615.  O  9  C.  B.  (N.S.),  592 ;  80  L.  J.  (C.P.), 

(*)  9  H.  L.  C,  71 1 ;  31  L.  J.  (Ch.),  297.  223. 
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May  18.     The  following  judgments  were  delivered : 

Cotton,  L.J.:  This  is  an  appeal  of  the  plaintiff  from  the 
decision  of  the  Exchequer  Division  directing  judgment  to  be 
entered  for  the  defendant  Bell.  The  action  was  brought 
against  various  directors  of  the  Knightor,  Treverbyn,  and 
Resngga  Haematite  Iron  Ore  Mining  Company,  Limited,  in- 
cluding Mr.  Bell,  and  by  it  the  plaintiff  sought  to  recover 
damages  which  he  alleges  he  sustained  by  reason  of  his 
being  induced,  by  certain  fraudulent  misstatements  in  a 
prospectus  issued  by  the  authority  of  the  defendants,  to  take 
from  the  company  certain  debentures. 

On  the  31st  of  October,  1873,  Bell,  who  had  for  some  time 
been  a  shareholder,  became  a  director  of  the  company.  At 
this  time  the  directors  were  desirous  to  raise  money  by  the 
issue  of  debentures,  and  they  had  been  authorized  so  to  do 
by  a  special  meeting  held  on  the  29th  of  September,  1873. 

Mr.  Bell  attended  a  meeting  of  the  board  held  on  the  6th 
of  November,  at  which  a  resolution  was  passed  authorizing 
either  the  solicitor  or  secretary  to  employ  brokers  to  place 
the  debentures. 

Under  this  resolution,  Messrs.  Stewart  &  Lambe  were  em- 
ployed as  brokers  to  place  the  debentures,  and  they,  acting 
without  any  express  directions  from  Bell,  prepared  and 
issued  the  prospectus  complained  of.  It  set  forth  various 
statements  as  to  the  condition  and  prospects  of  the  com- 
pany, which  have  been  found  to  be  false.  There  can  be  no 
doubt  that  the  plaintiff  took  his  debentures  on  the  faith  of 
these  statements.  The  defendant  Bell  had  before  the  meet- 
ing of  the  6th  of  November  seen  a  report  and  balance  sheet, 
the  statements  of  which,  especially  a  statement  in  the  report 
that  the  works  had  been  suspended  since  the  1st  of  January, 
1873,  showed  the  untruth  of  those  representations  in  the 

I)rospectus,  which  have  been  found  to  be  false  and  fraudu- 
ent.     The  defendant  *Bell  went  abroad  shortly  after    [241 
I  the  board  meeting  of  the  6th  of  November,  but  he  returned 

to  England  before  the  debentures  purchased  by  the  plaintiff 
were  allotted  to  him,  and  was  present  at  the  meeting  of  the 
board  at  which  debentures,  including  those  held  by  the 
plaintiff,  were  allotted.  The  jury  found  that  Mr.  Bell  was 
not  guilty  of  any  personal  fraud,  that  he  derived  no  benefit 
from  the  money  raised  by  the  debentures,  and  that  Messrs. 
Stewart  &  Lambe,  the  brokers,  were  his  agents  in  respect  of 
the  statements  in  the  prospectus  which,  as  I  understand  the 
linding,  means  that  the  brokers  had  authority  from  Mr.  Bell 
to  issue  a  prospectus,  but  no  express  authority  to  include 
therein  the  statements  which  are  found  to  be  fraudulent. 
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On  these  findings,  the  Exchequer  Division  held  that  Mr.  Bell 
was  not  liable  to  the  plaintiff,  and  the  question  is  whether 
that  judgment  can  be  maintained. 

It  is  urged  on  behalf  of  Mr.  Bell  that  he  never  saw  the 
prospectus  in  question,  that  the  brokers  were  servants  of  the 
company,  and  not  of  himself  or  of  the  other  directors,  and 
that  in  the  absence  of  any  personal  knowledge  on  his  part 
of  the  fraudulent  statements,  though  the  company  as  the 
principal  of  the  brokers  might  be  made  liable,  he  cannot  be. 
The  judgment  of  the  Exchequer  Division,  so  far  as  it  refers 
to  the  case  of  Mr.  Bell,  is  very  short.  It  states  that  the 
finding  of  the  jury  that  the  brokers  were  his  agents  in  mak- 
ing the  statements,  was  contrary  to  the  evidence,  and  there- 
fore directed  judgment  to  be  entered  for  Mr.  Bell ;  and  they 
apparently  did  so  on  the  ground,  considered  at  much  length 
in  the  previous  part  of  their  judgment,  that  the  brokers 
were  acting  in  the  matter  as  servants  or  agents  of  the  com- 
pany, and  that  the  company  as  principals,  and  not  the  di- 
rectors, must  be  answerable  for  their  misstatements.  I  can- 
not agree  with  this  opinion.  Even  if  the  company  could  in 
an  action  of  deceit  be  held  liable  for  the  misstatements  in 
the  prospectus,  on  which  I  express  no  opinion,  it  was  part 
of  the  duty  of  the  directors  to  issue  the  debentures,  and  I 
am  of  opinion  that  the  brokers  in  preparing  and  issuing  the 
prospectus  must  be  considered  as  discharging  for  the  direc- 
tors part  of  the  duty  confided  to  them  by  the  resolution 
authorizing  the  issue  of  the  debentures,  that  is,  as  acting  for 
the  directors  in  making  the  statements  contained  in  the 
prospectus.  This  was  the  finding  of  the  jury,  which  in  my 
242J  opinion  was  not  either  contrary  *to  the  evidence  or 
without  evidence  to  support  it.  When  we  look  at  the  pro- 
spectus, it  does  not  purport  to  be  the  prospectus  of  the  brok- 
ers. It  states  that  the  directors  were  prepared  to  receive 
applications  for  the  debentures,  and  annexed  to  it  is  a  form 
ot  application  addressed  to  the  directors,  and  referring  to  the 
prospectus,  and  the  defendant  Bell,  together  with  the  other 
directors,  acted  on  this  in  allotting  the  debentures. 

The  prcfspectus  must,  in  my  opinion,  be  considered  as  the 
statements  of  the  directors.  It  is  true  that  Mr.  Bell  did  not 
see  the  prospectus,  but  in  November,  whilst  he  was  abroad, 
he  learnt  from  an  advertisement  in  a  newspaper  that  a  pro- 
spectus had  been  issued,  and  though  that  advertisement  does 
not  contain  the  statements  of  the  prospectus  which  have 
been  found  to  be  fraudulent,  it  gives  the  summary  of  the 
prospectus,  which  in  my  opinion  ouglit  to  have  put  Mr.  Bell 
on  inquiry,  knowing  as  he  did  the  actual  state  of  the  com- 
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Eany,  as  to  the  contents  of  the  prospectus.  He  certainly 
new  that  the  debentures  would  be  applied  for  in  reliance 
on  the  statements  contained  in  the  prospectus,  and  in  my 
opinion  it  was  under  the  circumstances  his  duty  to  ascertain 
what  those  statements  were.  He  neglected  this  duty;  had 
he  looked  at  the  prospectus  he  would  have  seen  that  mate- 
rial statements  were  untrue.  It  is  well  established  that  in 
an  action  of  deceit  a  defendant  may  be  liable  not  only  if  he 
has  made  statements  which  he  knows  to  be  false,  but  if  he 
has  made  statements  which  in  fact  are  untrue,  recklessly; 
that  is,  without  any  reasonable  grounds  for  believing  them 
to  be  true,  or  under  circumstances  which  show  that  he  was 
careless  whether  they  were  in  fact  true  or  false.  On  the 
same  principle,  in  my  opinion,  if  a  defendant  has  employed, 
an  agent  to  issue  a  prospectus  or  other  document  on  the 
statements  of  which  persons  are  invited  to  contract,  he  will 
be  liable  to  those  who  act  to  their  prejudice  on  reliance  on 
false  statements  made  in  this  document,  if  he  knew  facts 
which  showed  the  untruth  of  those  statements,  but  was  so 
careless  as  to  the  representations  made  by  his  agent  as  not 
to  do,  what  in  my  opinion  it  was  his  duty  to  do*  viz.,  to  look 
at  the  document  issued  by  his  authority.  This  view  is  sup- 
ported by  Lord  Chelmsford  in  moving  the  judgment  of  the 
House  of  Lords  in  Peek  v.  OiiTneyi^)^  as  to  the  case  of  Mr. 
Barclay. 

*In  my  opinion,  therefore,  judgment  in  the  action  [243 
ought  to  have  been  against  Mr.  Bell. 

Bramwell,  L.  J.:  I  think  that  the  judgment  for  the  de- 
fendant Bell  should  be  affirmed.  I  think  I  clearly  under- 
stand the  findings  of  the  jury,  and  I  agree  with  them. 
They  acquit  the  defendant  Bell  of  actual  fraud,  that  is  to 
say,  of  knowledge  of  the  contents  of  the  prospectus  com- 
bined vvith  knowledge  of  those  facts  that  make  it  false ; 
but  they  say  that  he,  as  one  of  the  directors,  having  author- 
ized the  raising  of  money  on  debentures,  authorized  its 
being  done  in  the  usual  way ;  that  issuing  prospectuses  is 
usual,  and  so  he  authorized  the  issuing  of  prospectuses,  and 
in  that  way  of  the  one  actually  issued.  On  these  findings 
the  question  turns.  '  There  is  no  motion  for  a  new  trial. 
Nor  do  I  think  there  would  be  ground  for  one  if  there  was. 
That  the  defendant  was  acting  bona  fide  cannot,  I  tliink, 
be  doubted.  We  must,  therefore,  act  on  the  finding  of  the 
jury.  The  defendant,  then,  is  not  actually  guilty  of  this 
fraud.  He  did  not  commit  it  himself,  nor  procure  its  com- 
mission knowingly.     Had  he  done  so  he  would  have  been 

0)  Law  Rep.,  6  H.  L.,  at  p.  392;   8  Eng.  R.,  1. 
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liable,  whether  as  director,  manager,  printer  of  the  pro- 
spectus, or  entire  stranger  to  the  company,  and  acting  merely 
from  mischievous  love  of  roguery.  But  this  is  not  t  he  case, 
lam  of  opinion,  with  an  exception  I  will  presently  ad- 
vert to,  that  to  make  a  man  liable  for  fraud,  moral  fraud 
must  be  proved  against  him.  I  do  not  understand  legal 
fraud.  To  my  mind  it  has  no  more  meaning  than  legal  heat 
or  legal  cold,  legal  light  or  legal  shade.  There  never  can 
be  a  well-founded  complaint  of  legal  fraud,  or  of  anything 
else,  except  where  some  duty  is  shown  and  correlative  right, 
and  some  violation  of  that  duty  and  right.  And  when 
these  exist  it  is  much  better  that  they*  should  be  stated  and 
acted  on,  than  that  recourse  should  be  had  to  a  phrase 
illogical  and  unmeaning  with  the  consequent  uncertainty. 
I  see  no  such  right  and  duty  here,  nor  any  ground  for  saying 
they  exist.  But  it  is  said  that  they  do,  that  there  is  an  ex- 
ception, the  one  above  referred  to,  to  the  rule  that  a  man 
is  only  liable  for  fraud  when  it  is  actual  fraud,  and  that 
though  not  morally  fraudulent  himself,  he  is  in  some  cases 
liable. for  the  fraud  of  his  agent ;  and  for  this  Barwickv. 
244]  EngUsh  Joint  Stock  Bank  (*)  and  the  cases  ^following 
them  are  cited.  I  am  not  going  to  say  that  case  is  not  law. 
In  the  first  place,  we  are  bound  by  it.  In  the  next,  it  has 
been  so  much  approved  and  followed,  that  it  has  become 

f>art  of  the  law,  and,  lastly,  it  is  undoubtedly  a  most  use- 
ul  and  convenient  rule  that  principals  should  be  responsible 
for  damages  occasioned  by  the  fraud  of  their  agents  acting 
within  the  scope  of  their  authority,  at  least  to  the  extent  of 
the  gains  of  the  principal,  especially  now  that  so  much  of 
the  world's  business  is  carried  on  by  corporations.  But, 
with  all  respect  be  it  said,  the  reasoning  in  Barwick  v.  Eng- 
lish  Joint  Stock  Bank  (*)  is  not  satisfactory.  Willes,  J., 
says  :  On  the  question  "  whether  a  principal  is  answerable 
for  the  act  of  his  agent  in  the  course  of  his  master's  business 
and  for  his  master's  benefit,  no  sensible  distinction  can  be 
drawn  between  the  case  of  fraud  and  the  case  of  any  oth^r 
wrong."  Now,  with  very  great  submission,  there  is  a  very 
obvious  distinction.  Fraud  is  always  wilful,  and  a*  master 
as  a  rule  is  not  liable  for  the  wilful  wrong  of  his  servant. 
"The  general  rule,"  proceeds  the  learned  judge,  "is  that 
the  master  is  answerable  for  every  such  wrong  of  the  servant 
or  agent  as  is  committed  in  the  course  of  the  service  and  for 
the  master  s  benefit,  though  no  express  command  or  privity 
of  the  master  be  proved.  That  principle  is  acted  on  every 
day  in  running  down  cases."     The  illustration  is  unfortu- 

(»)  Law  Rep.,  2  Ex.,  259. 
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nate,  for  it  is  certain  that  there  is  no  such  liability  where 
the  act  of  the  servant  is  wilful.  He  then  cites  Ewbank  v. 
Mutling  {%  where  the  owner  of  a  ship  was  held  liable  for 
a  tortious  conversion  by  the  captain  of  part  of  the  cargo 
by  selling  it.  That  case,  however,  was  expressly  decided 
on  the  ground  that  the  captain  was  acting  for  the  owner 
within  the  scope  of  his  authority.  A  similar  remark  ap- 
plies to  the  next  case  cited.  The  principle  that  governs 
such  cases  as  these  is  not  that  the  master  is  liable  for  the 
acts  of  his  servant.  It  is  the  liability  of  principal  for 
the  acts  of  his  agent.  For  suppose  the  defendants  had  not 
been  a  joint  stock  company  but  a  private  partnership,  they 
would  (if  the  decision  is  right)  have  been  liable ;  and  sup- 
pose the  fraud  had  been  committed  by  one  of  the  firm,  surely 
the  other  partners  would  have  been  liable.  It  seems  tome 
then  that  Barwick  v.  English  Joint  Stock  Bank  (')  cannot 
be  supported  on  the  reasons  given.  It  is  also  remarkable 
*that  the  counsel  for  the  plaintiff  in  that  cast^,  in  his  [245 
opening,  referred  to  cases  in  equity  only  in  supporting  his 
proposition.  There  is  a  suspicious  air  of  novelty  in  the  de- 
cision. It  is  always  prominently  put  forward  in  subsequent 
cases.  But  though  doubting  the  reasoning  on  which  it  is 
founded  (if  one  may  say  so  without  presumption)  I  think 
it  may  be  supported  on  other  grounds.  It  is  important  to 
put  the  case  on  its  true  ground.  I  think  that  every  person 
who  authorizes  another  to  act  for  him  in  the  making  of  any 
contract,  undertakes  for  the  absence  of  fraud  in  that  person 
in  the  execution  of  the  authority  given,  as  much  as  he 
undertakes  for  its  absence  in  himself  when  he  makes  the 
contract.  I  retain  the  opinion  I  expressed  in  Udell  v.  Ather- 
ton  (*),  and  mean  what  I  say  now  to  be  consistent  with  it. 
Has  this  defendant  so  undertaken  for  the  absence  of  fraud 
in  those  who  prepared  and  issued  this  prospectus  ?  I  think 
not.  The  company  has.  The  company  is  subject  to  actions 
to  recover  the  money  paid  to  it  or  to  recover  damages  for 
the  frauds  in  question.  The  defendant  had  undertaken 
nothing.  Respondent  superior.  The  defendant  is  not  su- 
perior. If  he  IS,  he  is  either  joint  principal  with  the  com- 
pany, which  is  impossible,  or  he  and  the  directors  are  one 
principal  and  the  company  a  second  principal,  which  is 
equally  impossible. 

I  need  not  say  that  I  think  none  of  the  other  cases  founded 
on  Barwick  v.  English  Joint  Stock  Bank  (')  consistent  with 
this  ;  on  the  contrary,  the  principle  I  have  ventured  to  sug- 

0)  7  C.  B.,  797.  («)  Law  Rep.,  2  Ex.,  269, 

(»)  7  H.  A  N.,  172 ;  80  L.  J.  (Ex.),  387, 

31  Eno.  Rep.  31 
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gest  would  support  them  all.  I  wish  to  add,  that  assuming 
Barwick  v.  English  Joint  Stock  Bank  (')  to  be  rightly  de- 
cided and  on  right  principles,  it  does  not,  for  the  reasons 
above  given,  include  the  present  case.  1  am  of  opinion  that 
the  judgment  should  be  affirmed. 

CocKBURN,  C.J.:  This  is  an  appeal  from  a  judgment  of 
the  Exchequer  Division,  in  an  action  brought  by  the  plaintiflE 
against  several  defendants,  and  amongst  them  against  Mr. 
Valentine  Grame  Bell,  as  directors  of  the  Knightor,  Tre- 
verbyn,  and  Resugga  Haematite  Iron  Ore  Mining  Company, 
Limited,  to  recover  a  sum  of  £700  advanced  by  him  to  the 
said  company  on  debentures,  on  the  ground  that  he  had 
246]  been  led  to  advance  the  money  on  *the  faith  qf  state- 
ments contained  in  a  prospectus  issued  by  the  authority  of 
the  defendants,  which  statements  were  false  and  fraudulent. 
Judgment  having  been  given  in  the  Exchequer  Division  in 
favor  of  the  defendants,  this  appeal  is  brought  against  that 
decision  so  far. as  it  relates  to  the  defendant  Bell  alone ;  but 
it  is  impossible  to  dispose  of  Bell's  case  without  referring 
to  the  facts  and  the  law  as  affecting  the  defendants  generally. 

We  must  take  it,  on  the  findings  of  the  jury,  that  certain 
material  statements  contained  in  the  prospectus — such  as 
tlie  amount  of  capital  stated  to  have  been  subscribed — that 
the  mine  was  in  working  order  —  that  its  actual  yield 
amounted  to  160  tons  per  week  from  one  shaft,  to  which 
two  other  shafts  were  about  to  be  added — that  the  property 
was  worth  £30,000,  and  could  be  sold  at  any  time  for  that 
amount — that  the  money  proposed  to  be  raised  on  deben- 
tures would  be  used  in  the  development  of  the  property — 
were  false  ;  as  also  that  it  was  on  the  faith  of  these  state- 
ments that  the  plaintilHF  had  been  led  to  advance  his  money. 
Under  these  circumstances  there  can  be  no  doubt  that  the 
plaintiff  would  be  entitled  to  recover  back  his  money  from 
the  company.  The  question  here  is,  1st,  whether  he  can 
recover  it  from  the  directors  as  having  authorized  the  issuing 
of  the  prospectus,  although  they  were  not  cognizant  of  the 
false  statements  contained  in  it ;  2dly,  whether,  indepen- 
dently of  this  general  ground,  the  defendants,  and  more 
especially  the  defendant  Bell,  have  by  their  individual  con- 
duct rendered  themselves  liable  to  the  plaintiff. 

The  facts  are  these.  The  company  had  been  formed  in 
1872  ;  but  in  January,  1873,  it  was  compelled  to  cease 
working  from  want  of  funds.  Between  that  time  and  the 
ensuing  month  of  August,  money  was  advanced  by  the  de- 
fendapts  (with  the  exception  of  the  defendant  Bell),  then 

(»)  Law  Rep.,  2  Ex.,  269. 
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being  directors  of  the  company,  and  ore  but  to  a  small 
extent  only  was  raised.  At  the  annual  general  meeting  of 
tlie  company  held  on  the  29th  of  September,  1878,  the 
directors  were  authorized  to  raise  money  on  debentures ; 
and  at  a  subsequent  meeting  of  the  directors  held  on  the 
8th  of  October,  it  was  agreed  that  the  defendants,  Baldwin 
and  Furnival,  should  make  further  advances  for  taking  up 
certain  bills,  and  that  the  repayment  of  these,  and  of  the 
former  advances  made  by  defendants,  should  be  made  out 
of  the  proceeds  of  the  debentures  *to  be  issued.  At  [247 
a  meeting  of  the  directors  of  the  6th  of  November,  it  was 
resolved  that  "  the  secretary  be  authorized  to  employ  brok- 
ers to  place  debentures  to  produce  £10,000,  at  a  discount  of 

5  per  cent.,  and  a  commission  not  exceeding  1  per  cent.;" 
and  acting  on  this  authority  the  secretary  employed  Stewart 

6  Lambe,  who  are  brokers,  to  place  the  debentures ;  and 
they,  without  express  authority,  but  as  it  seems  in  the  ordi- 
nary course  of  business  adopted  on  such  occasions,  pub- 
lished the  prospectus,  which  was  prepared  by  their  clerk — 
on  what  instructions  or  information  does  not  appear — and 
which  contained  the  misrepresentations  complained  of.  The 
money  raised  on  the  debentures  was  paid  into  the  com- 
pany's bankers,  and  part  of  it  was  applied  to  the  repayment 
of  the  advances  which  had  been  made  by  the  defendants 
with  the  exception  of  Bell.  In  the  sequel  the  company  was 
unable  to  go  on,  and  in  January,  1875,  was  wound  up. 

Upon  these  facts  the  Court  of  Exchequer  Division  gave 
judgment  in  favor  of  the  defendants,  on  the  ground  that 
Stewart  &  Lambe,  the  brokers,  in  issuing  the  prospectus, 
had  acted  as  the  agents,  not  of  the  defendants,  but  of  the 
company ;  that  the  directors  had  been  merely  the  oflBcers 
and  agents  of  the  company  in  carrying  into  effect  the  resolu- 
tion of  the  company  that  debentures  should  be  issued ; 
and  in  doing  what  was  necessary  for  that  purpose,  inter 
alia  in  directing  that  a  prospectus  should  be  prepared  and 
published,  had  been  in  no  sense  principals :  consequently 
that  the  rule,  that  a  principal  who  derives  benetit  from  a 
fraud  committed  by  his  agent  in  the  course  of  his  employ- 
ment becomes  liable  to  a  party  injured  by  the  fraud,  has 
here  no  application,  though  upon  the  authority  of  Barwick 
V.  English  Joint  Stock  Bank  (*),  the  fraud  in  question 
would  have  made  the  company  liable,  had  the  action  been 
brought  against  them. 

I  concur  in  the  view  that  the  defendants,  in  what  they 
did,  were  acting  as  the  agents  of  the  company,  and  not  as 

(')  Law  Rep.,  2  Ex.,  269. 
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principals,  and  therefore  that  they  would  not  be  liable, 
generally  speaking,  for  misrepresentations  made  without 
their  authority  by  persons  emploj^ed  by  them  on  behalf  of 
the  company,  and  who  in  such  employment  were  acting,  not 
as  their  agents,  but  as  the  agents  of  the  company.  But  the 
court  below  appear  to  have  overlooked  a  circumstance 
248]  *which,  as  it  seems  to  me,  makes  all  the  difference — 
namely,  that,  with  the  exception  of  the  defendant  Bell,  all 
the  defendants,  though  not  parties  to  the  issuing  of  the  pro- 
spectus as  fraudulently  framed,  yet  knowing  that  it  had 
been  issued,  and  with  the  knowledge  of  its  fraudulent  char- 
acter, which  their  perfect  acquaintance  with  the  affairs  of 
the  company  must  have  given  them,  not  only  allowed  the 
plaintiff  and  others  to  advance  their  money  on  the  faith  of 
the  false  representations  contained  in  it,  and  by  receiving 
the  money  became  parties  to  the  fraud,  but,  on  their  own 
authority,  applied  a  considerable  portion  of  the  money  so 
received  to  the  discharge  of  their  own  pecuniary  claims  on 
the  company,  claims  which  the  company  had  no  other 
means  whatever  of  satisfying.  Even  the  defendant  Barnett, 
who  left  England  in  August,  1873,  and  did  not  return  till 
1874,  and  who  was  ignorant  of  all  that  was  done  in  the  in- 
terval, inclusive  even  of  the  fact  of  the  payment  of  the 
amount  due  to  him  from  the  company,  the  money  having 
been  paid  to  his  agents  in  his  absence,  having  retained  the 
money  when  the  facts  came  to  his  knowledge,  stands  on  the 
same  footing  with  the  rest. 

Now  I  take  it  to  be  undoubted  law  that,  if  an  agent  in 
the  course  of  his  employment  commits  a  fraud  upon  another 
party,  whereby  damage  ensues  to  the  latter,  he  will  be  liable 
to  the  party  wronged,  though  his  principal  would  be  so 
likewise.  The  case  of  Hendeison  v.  Lacon  (*)  proceeded  on 
this  principle.  And  in  Gullen  v.  Thompson's  Trustees  (") 
Lord  Westbury  says,  "All  persons  concerned  in  the  com- 
mission of  a  fraud  are  to  be  treated  as  principals  ;  no  party 
can  be  permitted  to  excuse  himself  on  the  grqund  that  he 
acted  as  the  agent  or  servant  of  another."  A  fortiori^  this 
would  be  so  where  the  agent  himself  derives  benefit  from 
the  fraud. 

The  present  case  differs,  it  is  true,  in  this,  that  here  the 
defendants,  being  the  agents  of  the  company,  employed  sub- 
agents  to  publish  the  prospectus,  but  were  no  parties  to  the 
fraudulent  statements  contained  in  it,  such  statements 
having  been  published  by  the  sub-agents  without  their  au- 
thority or  knowledge.     But  having,  with  the  exception  of 

0)  Law  Rep.,  6  Eq.,  249.  (•)  4  Macq.,  424. 
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the  defendant  Bell,  become  aware  of  those  statements,  and 
being  also  aware  of  their  falsehood,  they  *were  [249 
parties  to  the  issuing  of  the  debentures,  and  applied  a  con- 
siderable portion  of  the  proceeds  to  the  satisfaction  of  their 
own  claims  on  the  company. 

Now  I  apprehend  that  where  an  agent  employs  a  sub- 
agent,  and  the  latter,  in  the  course  of  his  employment,  is 
guilty  of  fraud  or  misrepresentation,  and  the  agent,  with 
knowledge  of  the  fraud,  derives  a  material  benefit  from  it, 
the  case  becomes  analogous  to  that  of  a  principal  who 
profits  by  the  fraud  of  his  agent,  the  principle  being  that 
he  who  profits  by  the  fraud  of  one  w^ho  is  acting  by  his 
authority,  though  committed  without  his  authority,  adopts 
the  act  of  the  agent,  and  becomes  responsible  to  the  party 
who  has  been  imposed  upon  and  has  sustained  damage  by 
reason  of  it. 

If,  therefore,  the  case  of  the  defendant  Bell,  with  which 
alone  we  have  to  deal — as  it  is  only  against  the  decision  of 
the  court  below  in  his  favor  that  the  present  appeal  has 
been  brought — had  been  undistinguishable  from  tnat  of  the 
other  defendants,  I  should  not  have  felt  warranted  in  affirm- 
ing the  decision.  But  his  case  differs  from  that  of  the  other 
defendants  in  two  most  important  particulars.  First,  that 
though  party  to  the  receipt  of  the  plaintiffs  money,  he 
does  not  appear  to  have  been  at  that  time  acquainted  with 
the  real  state  of  the  company's  affairs,  and  thus  aware  of 
the  falsehood  of  the  statements  contained  in  the  prospec- 
tus ;  Secondly,  that  none  of  the  money  actually  came  into 
his  pocket. 

It  appears  that  Mr.  Bell  became  a  shareholder  in  the  com- 
pany at  the  instigation  of  the  defendant  Barnett  in  June, 
1872,  under  a  belief  that  the  concern  would  be  a  successful 
one.  He  took  100  shares,  and  paid  £1,000.  He  attended 
the  general  meeting  on  the  29th  of  September,  1873,  at  which 
it  was  resolved  to  raise  money  on  debentures,  and  on  the 
31st  of  October  he  became  a  director  of  the  company.  He 
was  no  party  to  the  arrangement  of  the  8th  of  October,  at 
which  it  was  resolved  to  repay  the  advances  made  by  the 
directors  out  of  the  money  to  be  raised  by  the  issue  of  de- 
bentures. He  was  present,  as  director,  at  the  meeting  of  the 
5th  of  November,  at  which  the  secretary  was  authorized  to 
employ  brokers  to  place  the  shares  ;  and,  as  it  appears  that 
in  the  ordinary  course  of  business  it  would  be  incidental 
*to  such  employment  that  the  brokers  should  issue  [250 
a  prospectus,  the  jury  may  have  been  warranted  in  finding 
that  by  joining  in  that  resolution  he  constituted  the  brokers 
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his  agents  to  issue  a  prospectus.  But  of  the  prospectus  as 
published  he  kuew  nothing  till  some  time  after  its  publica- 
tion. He  left  London  for  the  Continent  on  the  evening  of 
the  5th  of  November,  and  did  not  return  till  the  26th,  the 
prospectus  having  been  issued,  without  his  knowledge,  in 
the  interval.  He  was  no  party,  directly  or  indirectly,  to  the 
statements  contained  in  it.  He,  of  course,  became  aware  of 
the  prospectus  afterwards,  and  knowing  the  statements  con- 
tained in  it,  was  a  party  to  the  receipt  of  the  plaintiffs 
money  on  the  26th  of  November.  But  it  does  not  appear 
that  he  was  then  aware  of  the  real  state  of  the  company's 
affairs.  He  swore  on  the  trial  that  he  had  no  such  knowl- 
edge beyond  what  was  afforded  by  the  reports  of  the  com- 
pany's engineer  produced  at  the  meeting  of  the  29th  of 
September — reports  which  did  not  disclose  the  true  state  of 
affairs — and  that  when  he  became  aware  of  the  statements 
put  forth  in  the  prospectus  he  had  no  reason  to  believe  them 
to  be  untrue  ;  and  there  was  no  evidence  to  rebut  his  state- 
ment. I  cannot,  therefore,  say  that  he  was  guilty  of  fraud 
in  receiving  the  plaintiffs  money  on  behalf  of  the  company; 
and,  as  has  been  already  stated,  he  derived  personally  no 
benefit  from  the  receipt  of  it. 

In  the  result  Bell  has  been  guilty  of  no  fraud  ;  he  is  not  a 
principal  deriving  a  benefit  from  a  fraud  committed  by  his 
agent  procuring  that  benefit ;  nor,  indeed,  has  he  derived 
any  benefit  from  the  fraud  committed  by  the  sub-agents 
whom  he  was  authorized  to  employ  on  behalf  of  the  cora- 
panv.  Upon  this  state  of  facts  I  think  the  plaintiff  fails  to 
estaolish  the  liability  of  the  defendant  Bell.  While,  there- 
fore, I  am  unable  to  adopt  the  grounds  on  which  the  judg- 
ment of  the  Exchequer  Division  is  based,  I  am  of  opinion 
that,  on  the  special  grounds  to  which  I  have  referred,' that 
judgment  in  the  case  of  the  defendant  Bell  should  be  upheld 
and  this  appeal  dismissed. 

My  Brother  Brett  concurs  in  this  judgment. 

Judgment  affirmed. 

Solicitor  for  plaintiff :  Fox. 

Solicitors  for  Bell :  O.  S.  <6  H.  Brandon. 


See  ante,  pp.  61,  143  notes. 
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[3  Exchequer  Division,  261.] 

July  2,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

*Berdan  V.  Greenwood  and  Another.        [251 

Jiulft  of  the  Supreme  Co^iri,  Order  xxvii,  r.  1 ;  Order  xxx — Pleculing — Embarrass- 
ing Defence — Patpneid  into  Court  and  Denial  of  Plaintiff^ %  Causes  of  Action  pleaded 
to  »ame  pxrt  of  StcUement  of  Claim. 

As  a  general  rule,  a  defendant  may  by  his  statement  of  defence  deny  the  plain- 
tiflf's  causes  of  action,  and  at  the  same  time  plead  payment  into  court  in  respect  of 
the  whole  or  any  part  of  th'em. 

Qwerey  whether  the  g^eneral  rule  above  mentioned  may  under  special  circum- 
stances include  actions  brought  to  try  a  right  of  or  in  respect  of  property  which  is 
denied,  or  to  establish  character  which  has  been  assailed,  and  actions  where  the 
plaintiff  is  by  the  statement  of  defence  charged  with  fraud. 

Qtuere,  whether  Spurr  v.  Hall  (2  Q.  B.  D.,  615)  was  correctly  decided. 


[3  Exchequer  Division,  263.] 
May  18,  1878. 
[IN  THE  COURT  OF  APPEAL.] 
*BeYN0N   &   Co.    V.    GODDEN  &   SON.  [263 

H.  E.  Evans,  Third  Party. 

Skip  and  Shipping — Cfuirterparty — Freiglvt — Ship* a  Husband. 

The  right  of  a  ship's  husband  to  be  repaid  out  of  the  freight  for  advances  made 
on  account  of  the  ship  is  a  right  of  lien  or  retainer  and  not  in  the  nature  of  a  charge 
on  the  freight;  and  therefore  if  he  is  removed  from  his  office  by  the  owners  before 
he  is  in  a  position  to  receive  the  freight,  an  assignee  of  his  interest  in  the  freight 
cannot  maintain  a  claim  to  it  as  against  the  owners. 

When  an  entire  ship  is  in  mortgage,  in  order  to  defeat  the  right  of  the  mortgagor 
to  receive  the  freight,  the  mortgagee  must  take  possession  of  her  before  the  com- 
pletion of  her  Yoytige ;  but  where  the  mortgagor  of  certain  shares  is  ship's  husband, 
if  the  mortgagees  join  with  the  owners  of  the  other  shares  in  the  ship  in  the  ap- 
pointment of  a  new  ship's  husband  before  the  completion  of  the  voyage,  the  mort- 
gagor loses  all  right  as  ship's  husband  to  receive  the  freight. 

In  August,  1876,  R.  was  mortgagor  of  certain  shares  in  a  vessel,  and  also  was 
acting  as  ship's  husband,  and  the  defendants  were  charterers  of  the  vessel  for  the  voy- 
age upon  which  she  was  then  employed.  R.  obtained  from  the  plaintiffs  a  loan  of 
£200,  and  by  a  letter  dated  the  30th  of  August  requested  the  defendants  to  pay  to 
the  plaintiffs  the  freight  due  on  the  charter.  On  the  20th  of  September  the  mort- 
gagees of  R.'s  shares  and  the  owners  of  the  other  shares  appointed  £.  ship's  husband 
in  place  of  R.  Upon  the. 11th  of  October  the  vessel  completed  her  voyage,  and  upon 
the  14th  began  to  discharge  her  cargo ;  upon  the  16th  the  defendants  sent  to  the 
plaintiffs  a  check  for  £200,  which  they  afterwards  dishonored,  E.  having  claimed  the 
amount  of  the  freight : 

Held,  affirming  the  judgment  of  Huddleston.  B.,  that  the  plaintiffs  could  not  main- 
tain an  action  to  recover  the  amount  of  the  check. 
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Action  to  recover  the  amount  of  a  check. 

The  facts,  course  of  the  trial,  and  the  arguments  are  suffi- 
ciently stated  in  the  judgment  of  the  court. 
264]  *March  1,  4,  5.  J.  J.  Pffwell,  Q.C.,  and  Watkin  Wil- 
liams, Q.C.,  for  the  plaintiffs,  cited,  as  to  the  title  of  the 
holder  of  a  negotiable  security  assigned  to  him  for  a  pre- 
existing debt,  Misa  v.  Currie('). 

Pollard  and  Bosanquet.  for  the  defendants,  cited,  as  to 
the  light  of  a  ship's  husband  (')  to  assign  the  freight,  Ouion 
V.  Tiaski^)',  as  to  the  title  of  the  assignee  of  freight  claim- 
ing through  a  part  owner  against  the  co-owners,  Lindsay  v. 
Gibbs  (') ;  as  to  the  priority  of  a  maritime  Men  over  the  claim 
of  a  mortgagee.  The  Mary  Ann  {');  The  Jferonia  {') ;  as  to 
the  rights  of  a  mortgagee  of  a  ship  upon  taking  possession, 
Brown  v.  Tanner  (^)\  Busden  v.  Pope{');  Wilson  v.  Wil- 
son (•). 

Ji.  MattJieiDS.  Q.C.,  and  A.  T.  Lawrence,  for  H.  R.  Evane. 
Watkin  Williams,  Q.C.,  replied. 

Cur.  adv.  ■mtlt. 

May  18.     The  judgment  of  the  Court  (Bramwell,  Brett, 

and  Cotton,  L.JJ.J  was  read  by 
Bramwell,  L,  J. :     This  is  an  action  to  recover  the  amount 

of  a  check  given  by  the  defendants  Godden  to  the  plaintiffs. 

The  judgment  has  been  for  the  defendants,  and  against  tliia 

tlie  Dlaintiffs  have  appealed.  The  following  are  the  trans- 
ich  gave  rise  to  the  plaintiffs'  claim. 
ist,  1876,  T.  R.  Rees  was  part  owner  of  a  vessel, 
ind  he  was  also  acting  as  the  ship's  husband.  In 
I  was  in  want  of  money,  but  even  assuming,  as 
the  plaintiffs,  that  he  required  it  for  ihe  purposes 
which  the  ownership  was  the  same  as  that  of  the 
id  not  require  it  for  the  purpose  of  earning  the 
)e  earned  by  the  voyage  on  which  the  Eliza  was 
;ed.  He  applied  to  the  plainlilTs  for  a  loan,  and 
on  the  evidence  of  the  plaintiff  Thomas  Beynon, 
t  before  he  made  any  advance  Rees  *8tated  to  him 
ipwas  in  debt  to  him,  Reea,  to  the  extent  of  £280. 
3ants  had  chartered  the  ship  for  the  voyage  in 

a.,6B*;  IS  Ene.  R.,  1B2.  (•)  1   D.  G..  F.  <k  J.,  373;  29   L.  J. 

offii-e  nixl  auiriority  of  a    (Cli.),  387. 
Bee  Abbott  on   Marchanl         {*)  22  Beav.,  B22. 
men,  imrt  1,  ch.  iii,  aec.  4,        (')  Law  Rp[>.,  1  A.  4  E.,  8. 
,  and  MacLachlan  on  Mer-        (•)  Uw  Ri-p.,  2  A.  4  E..  6tt. 
.  cb.  iv,  p.  178  (2d  ed.).  (')  Law  Rep..  3  Ch.,  097. 

(«)  Law  Beji.,  3  Ex.,  289. 
O  Lnvf  Rep.,  14  Eq.,  82. 
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which  she  was  at  the  time  employed ;  and  on  the  30th  of 
August,  1876,  the  plaintiffs  advanced  to  Rees  £200,  and  he 
thereupon  signed  and  gave  to  the  plaintiffs  a  letter  addressed 
to  the  defendants,  which  was  dated  the  30th  of  August,  1876, 
and  was  as  follows : 

''Newport,  Mon.,  August  30,  1876. 
*' Messrs.  Wm.  Godden  &  Sons,  London, 

^'Gentlemen, — I  hereby  give  authority,  and  request  that 
you  will  pay  to  Messrs.  T.  Beynon  &  Co.,  of  Newport,  Mon., 
the  freight  on  charter  of  my  vessel  the  Eliza,  dated  August 
2d,  1876,  bound  from  Little  Curagoa  (W.  I.)  to  U.  K.  or  Con- 
tinent, in  consideration  of  value  received  from  them." 

On  the  6th  of  September  this  letter  was  communicated  to 
the  defendants  Godden,  and  this  letter  constitutes  a  good 
equitable  assignment  to  the  plaintiffs  of  the  freight  payable 
by  the  defendants,  if  and  so  far  as  Rees  was  able  to  assign 
tliis  freight.  The  Eliza  on  the  11th  of  October  arrived  at 
Harburgli  and  completed  the  voyage  for  which  she  was 
chartered  by  the  defendants,  and  on  the  14th  began  to  un- 
load her  cargo.  At  the  time  when  Rees  gave  the  equitable 
assignment  of  the  30th  of  August,  his  share  of  the  Eliza  was 
in  mortgage,  and  on  the  20th  of  September  the  mortgagees 
of  his  share,  and  the  owners  of  the  other  shares,  appointed 
Henry  Russell  Evans  ship's  husband  in  the  place  of  Rees. 
There  was  some  question  whether  this  appointment  was 
provt-d  at  the  trial  of  the  action,  but  on  the  whole  we  think 
that  if  not  proved  it  was  assnmed  to  be  the  fact  that  Russell 
Evans  had  been  so  appointed.  The  Eliza  began  to  discharge 
her  cargo  on  the  14th  of  October,  and  on  the  16th  of  that 
month  the  defendants,  who  had  previously  had  some  com- 
munication with  Moyle,  their  agent  at  Harburgh,  where  the 
vessel  was  unloading,  on  the  subject  of  making  a  payment 
to  the  plaintiffs,  gave  to  them  a  check  for  £200.  On  the 
same  16th  of  October  Evans  sent  a  telegram  to  Harburgh, 
by  which  he  claimed  as  registering  manuging  owner  of  the 
Eliza  to  be  entitled  to  the  freight,  and  thereupon  Moyle  tele- 
graphed to  the  defendants  who  stopped  payment  of  the 
check  given  to  the  plaintiffs,  and  the  action  is  brought  to 
*recover  the  amount  with  interest.  The  defendants  [266 
after  the  commencement  of  the  action  insisted  that  Russell 
Evans  should  be  made  a  party  to  the  action,  on  the  ground 
that  they,  if  liable  to  the,  plaintiffs,  were  entitled  to  relief 
over  as  against  him. 

The  action  was  tried  at  Gloucester  before  Baron  Huddles- 
ton  without  a  jury.  He  decided  in  favor  of  the  defendants, 
31  Eng.  Rep.  32 
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but  he  ordered  them  to  pay  the  costs  of  Evaus,  and  also  gave 
the  plaintiffs  against  the  defendants  any  costs  which  they 
had  incurred  in  consequence  of  Evans  having  been  sunor- 
moned  as  a  third  party.  The  plaintiffs  have  appealed  and 
asked  that  judgment  may  be  given  for  them,  or  that  a  new 
trial  maybe  directed,  and  the  defendants  have  also  appealed 
against  the  direction  that  they  should  pay  the  cost  incurred 
by  summoning  Evans  as  a  third  party. 

The  right  of  the  plaintiffs  must  depend  on  the  question, 
whether  at  the  time  when  the  check  was  given,  they  were 
entitled  to  receive  the  freight  of  the  Eliza  either  absolutely 
or  to  the  extent  of  £200. 

Under  the  charterparty  one-third  of  the  freight  was  pay- 
able on  arrival  at  the  port  of  discharge,  and  it  was  argued 
on  behalf  of  the  plaintiffs,  that  Messrs.  Matthiessen  &  Co., 
of  Harburgh,  had  by  their  directions  and  on  their  account 
paid  sums  of  money  exceeding  £200  for  the  expenses  of  the 
ship  there,  and  that  consequently  the  plaintiffs  were  entitled 
to  the  extent  of  these  payments  to  receive  the  portion  of  the 
freight  payable  at  Harburgh.  But  it  appears  that  these  pay- 
ments were  made  on  account  of  the  defendants  as  charterers, 
and  were  repaid  by  them  to  Messrs.  Matthiessen. 

Had,  then,  Rees  power  to  assign  the  freight  of  the  Eliza? 
At  the  time  of  obtaining  the  advance  from  the  plaintiffs  he 
was  ship's  husband  ;  but  as  such,  in  our  opinion,  he  had  no 
power  as  against  his  co-owners  to  assign  or  pledge  the  entire 
freight.  Apparently  the  plaintiffs  made  the  advance  to  him 
on  his  representation  that  the  money  was  owing  to  him  as 
ship's  husband  by  his  co-owners  ;  and  if  this  was  the  fact, 
and  he  as  ship's  husband  had  received  the  freight,  the  co- 
owners  must  have  allowed  him  in  account  the  sums  due  to 
him  before  they  could  have  claimed  their  shares  of  the 
freight,  and  he  could  have  assigned  to  the  plaintiffs  this  his 
interest  therein.  But  this  interest  is  a  right  of  lien  or  re- 
267]  tainer,  *and  not  in  the  nature  of  a  charge  on  the 
freight,  and  as  he  was  removed  from  being  ship's  husband 
by  the  act  of  the  mortgagees  and  of  the  co-owners  before  he 
was  in  a  position  to  receive  any  part  of  the  freight,  the 
plaintiffs  cannot,  even  if  there  were  a  balance  due  to  Rees, 
claim  by  virtue  of  his  assignment  to  receive  the  freight. 

An  attempt  was  made  to  show  that  the  co-owners  of  the 
Eliza  had  given  Rees  at  least  implied  authority  to  borrow 
money  on  security  of  the  freight;  but  in  our  opinion  the 
evidence  does  not  support  this  contention. 

The  result,  in  our  opinion,  is  that  Rees  had  no  power  to 
assign   the  entire  freight.     But  the  question  still  remains 
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whether  Rees  could  assign  his  own  share  of  the  net  freight, 
that  is,  of  t)ie  freight  remaining  after  paying  all  expenses 
connected  with  the  voyage.  At  the  trial  there  was  no  evi- 
dence that  there  was  such  a  balance  ;  but  we  might  receive 
evidence  now  or  direct  an  inquiry  for  tlie  purpose  of  ascer- 
taining whether  there  was  any  such  balance  of  freight  ;  but 
in  our  opinion  the  plaintiffs  cannot  under  the  circumstances 
sustain  any  claim  even  to  Rees'  share  of  the  net  freight. 
For  Rees'  share  was  in  mortgage,  and  in  our  opinion  the 
mortgagees  effectually  interfered,  so  as  to  entitle  themselves 
to  Rrees'  share  of  the  freight,  as  against  him  and  the  plain- 
tiffs as  his  assignees.  If  the  entire  ship  had  been  in  mort- 
gage, to  defeat  the  right  of  the  mortgagor  to  receive  the 
freight,  it  would  have  been  necessary  to  establish  that  the 
mortgagee  had  taken  possession  of  the  ship  before  she  com- 
pleted her  voyage.  But  the  mortgage  was  of  certain  shares 
only  in  the  ship,  so  that  the  mortgagees  were  not  in  a  position 
to  take  possession  of  the  ship,  and  in  our  opinion  the 
mortgagees,  by  joining  with  the  owners  of  the  other  shares 
in  the  sliip  in  the  appointment  of  a  ship's  husband  in  the 
place  of  Rees,  which  they  did  before  the  ship  reached  Har- 
burgh,  effectually  intervened  so  as  to  entitle  themselves  to  the 
freight  to  be  earned,  and  to  displace  the  title  thereto  of  Rees 
and  of  his  assigns.  The  plaintiffs'  appeal  entirely  fails,  and 
must  be  dismissed  with  costs. 

There  remains  the  appeal  of  the  defendants.  In  our  opin- 
ion this  appeal  fails.  As  far  as  appears,  Russell  Evans  did 
not  receive  the  freight  or  any  part  of  it.  All  that  he  did, 
was  as  agent  of  other  parties  to  give  the  defendants  directions 
not  to  pay  the  *freight  to  the  plaintiffs.  It  was  for  [268 
them  to  decide  whether  tliey  would  act  on  these  directions 
or  not,  and  there  was  no  sufficient  reason  for  summoning 
Russell  Evans  as  a  third  party. 

Judgment  affirmed. 

Solicitors  for  plaintiffs :  Thomas  White  &  Sons,  for  J.  D. 
Pain  &  Son,  Newport,  Monmouthshire. 
Solicitors  for  defendants  :  Cowdell,  Orundy  &  Brownt. 
Solicitors  for  H.  R.  Evans  :  StocJcen  &  Jupp. 
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[3  Exchequer  Division,  268.] 
June  18,  1878. 

Harris  and  Another  v.  Mobbs. 

Ntthance — Van  left  on  Roadside — Ohstnicfion  of  Highway — Frigid  of  Ilontm — De- 
velopmetU  of  Vice  thereby — Kicking  Hone — Damage  to  Dri,ver — Proxitnate  coum  of. 

A  house  van  attached  to  a  steam  plouo^h  was  left  for  the  night  on  the  grassy  side 
of  a  highway  by  the  defendant.  The  van  and  plough  were  four  or  five  feet  from  the 
metalled  part  of  the  way.  During  the  evening  the  plaintiffs'  testator  drove  his  rnare 
in  a  cart  along  the  metalled  road.  The  mare  was  a  kicker,  but  he  was  unaware  of 
her  vice.  Passing  the  van  she  shied  at  it,  kicked,  and  galloped  kicking  for  140 
yards,  then  got  her  leg  over  the  shaft,  fell,  and  kicked  her  driver  as  he  rolled  out  of 
the  cart.     He  afterwards  died  from  the  kick  so  received. 

In  an  action  under  Lord  Campbell's  Act  (9  A  10  Viet.  c.  98,  a.  1),  by  his  executors 
for  wrongful  and  negligent  obstruction  of  the  highway,  the  jury  foun^  that  the  van 
was  left  where  it  stood  unreasonably  and  ne<;ligently,  and  caused  some  appreciable 
danger  to  vehicles  passing  along  the  metalled  parts  of  the  road ;  that  the  death  was 
occasioned  by  the  van  standing  where  it  did,  and  by  the  inherent  vice  of  the  mare 
combined,  and  that  there  was  no  contributory  negligence: 

Held,  that  on  these  findings  the  verdict  and  judgment  must  be  for  the  plaintiffs ; 
for  the  unauthorized,  unreasonable,  and  dangerous  user  of  the  highway  by  the  de- 
fendant was  the  proximate  cause  of  the  injury. 

In  this  action,  tried  at  Oxford  spring  assizes,  1878,  before 
Denman,  J.,  and  a  special  jnry, 

J.  J.  Powell,  Q.C.,  and  A.  T.  Laiorence^  moved  to  enter 
judo:ment  for  the  plaintiffs. 

H.  Matthews^  Q.C.,  and  Bosanquety  showed  cause. 

Cur.  ado.  xuU. 

269]     *The  pleadings,  facts,  findings  and  arguments  are 
stated  in  the  following  judgment : 

June  18.  Denman,  .).:  This  was  an  action  brought  by 
tlie  plaintiffs  as  executors  of  one  James  Harris,  under  Lord 
Campbell's  Act.  The  defendant  was  the  owner  of  a  steam 
plough,  which  travelled  about  the  country  drawn  by  a  steam 
engine,  and  which  also  had  attached  to  it  a  house  van.  The 
cause  of  action  alleged  in  the  statement  of  claim  was  that 
the  defendant  so  wrongfully  and  negligently  obstructed  the 
highway  by  placing  and  leaving  thereon  a  large  house  van, 
with  ploughing  gear  attached,  that  the  deceased  was  hindered 
and  prevented  in  his  user  of  the  highway,  and  his  mare  was 
frightened  and  rendered  unmanageable,  and  his  cart  dam- 
aged, and  he  received  serious  injuries  in  the  knee,  of  which 
he  died.  The  defendant  denied  that  he  obstructed  the  high- 
way, and  that  the  injuries  happened  through  any  obstruction, 
or  in  consequence  of  the  van  being  drawn  up  at  the  side  of 
the  highway,  but  alleged  that  the  horse  became  unmansrge- 
able  at  a  considerable  distance  [rom  the  house  van,  and  after 
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the  deceased  had  driven  safely  by  the  said  van,  and  that  t.he 
mare,  which  was  vicious,  kicked  and  upset  tlie  cart  in  which 
the  deceased  was  driving.  At  the  trial  it  appeared  that  the 
house  van  in  question  was  "placed  on  some  grass  at  the  side 
of  the  metalled  part  of  the  line  of  road.  It  had  been  placed 
tliere  early  in  the  afternoon,  and  was  still  there  when  the 
accident  happened  between  7  and  8  p.m.,  on  the  27th  of  Sep- 
tember, being  engaged  to  work  in  an  adjoining  field  on  the 
following  morning.  The  engine  had  been  taken  elsewhere, 
but  the  plough  remained  attached.  The  persons  in  charge 
of  the  van  and  plough  had  made  no  attempt  to  take  them 
into  the  field,  which  they  explained  by  stating  that  the 
ground  was  in  a  slippery  state,  not  favorable  for  such  an 
operation,  and  that  from  their  experience  they  knew  that 
it  would  have  been  impossible  to  get  it  in  on  that  night. 
This  view,  however,  did  not  satisfy  the  jury,  as  appears 
from  the  answers  to  the  questions  put.  Several  witnesses 
were  called  who  proved  that  on  the  same  afternoon  they  had 
driven  along  the  same  road,  and  that  their  horses  had  shied 
and  swerved  considerably  at  the  house  van,  standing  in  the 
same  spot,  but  no  accident  had  happened  in  consequence. 
There  was  a  strong  body  of  evidence  for  the  defendant,  to 
show  *that  the  mare  was  a  confirmed  kicker,  and  [270 
some  evidence  to  the  effect  that  the  deceased  must  have 
known  of  the  habit.  The  finding  of  the  jury,  however,  must, 
I  think,  be  taken  to  absolve  the  deceased  from  any  knowl- 
edge that  the  mare  was  a  dangerous  one  to  drive.  The 
evidence  for  the  defendant  was  also  directed  to  an  attempt 
to  prove  that  the  deceased  was  guilty  of  negligence  in  his 
treatment  of  the  mare  at  the  time  she  shied  ;  but  the  find- 
ing of  the  jury  disposes  of  this  point.  The  house  van  stood 
between  four  and  five  feet  from  the  metalled  part  of  the  road. 
There  was  very  little  difference  between  the  accounts  given 
by  the  witnesses  on  both  sides  of  the  occurrence  itself.  The 
mare  appears  to  have  shied  immediately  opposite  to  the  van, 
away  from  the  van,  towards  the  off- side  of  the  road,  and  to 
have  swerved  continually  to  the  right  until  she  got  the  off- 
wheel  on  the  footpath,  and  to  have  begun  kicking  while 
galloping  on  so  violently  as  to  kick  the  dashboard  to  pieces, 
and  finally  to  have  got  her  leg  over  the  shaft,  when  she  fell, 
and  the  deceased  rolled  out  of  the  cart,  which  was  not  itself 
npset,  and  he  was  kicked  in  the  knee  by  the  mare  so  badly 
that  about  seven  weeks  afterwards  he  died  from  erysipelas 
occasioned  by  the  injury.  The  witnesses  all  agreed  that  the 
distance  of  the  place  where  she  fell  from  the  van  was  about 
140  yards. 
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Such  being  the  evidence  so  far  as  it  was  adopted  by  the 
jury,  it  was  contended  by  Mr.  Matthews  for  the  defendant 
that  the  action  would  not  lie  on  the  foUow^ing  grounds  : 

First,  that, — though  he  admitted  that  the  grass  upon 
which  the  van  and  plough  stood  was  a  part  of  the  highway, 
and  though  it  standing  there  might  constitute  an  obstruc- 
tion so  tiiat  if  a  horseman,  or  even  the  driver  of  a  vehicle, 
wishing  to  use  that  part  of  the  highway  had  been  obstructed 
and  injured,  an  action  might  lie, — still  in  the  present  case  no 
action  would  lie  because  there  had  been  no  obstruction,  in 
fact,  of  the  deceased,  and  no  more  danger  caused  by  the  van 
or  plough  than  would  have  been  occasioned  by  the  same 
objects  passing  along  the  highway  drawn  by  horse  power  as 
they  lawfully  might  have  been.  It  was  also  contended  that 
the  accident  had  happened  wholly  or  in  part  by  reason  of 
inherent  vice  in  the  mare  herself,  and  that  it  was  not  the 
necessary  or  natural  result  of  being  frightened  that  the 
mare  should  kick  violently  and  destroy  the  vehicle  it  was 
271]  drawing.  The  jury,  in  *answer  to  questions  put  by 
me,  found  that  the  van  was  left  standing  where  it  stood 
(1)  unreasonably,  and  (2)  negligently  **  considering  that  no 
effort  had  been  made  to  place  it  in  the  field."  In  answer 
to  question  (3),  *'  Was  it  dangerous  to  vehicles  passing  along 
the  metalled  part  of  the  road?"  they  found  "not  more  so 
than  if  the  same  van  had  been  in  motion  travelling  along 
the  road  with  horse  power."  I  requested  them  if  possible 
to  answer  the  question  "aye"  or  "no,"  and  after  a  second 
retirement  to  consider  that  question,  they  answered,  "  There 
was  some  appreciable  danger  in  leaving  it  standing  there. 
That  is  the  only  unanimous  answer  we  can  give."  The  4th 
question  put  to  the  jury  was  as  follows:  "  Was  the  death 
of  the  deceased  occasioned  by  the  van  standing  where  it  did  ? 
Or  was  it  a  mere  accident  ?  Or  was  it  due  to  negligence  of 
the  deceased  in  his  management  of  the  mare  ?  Or  to  in- 
herent vice  of  the  mare?  Or  to  any  two  or  more  of  these 
causes,  or  to  all  combined?"  The  jury  answered,  "To  all 
combined,  except  negligence  of  the  deceased  and  mere  acci- 
dent ;"  and,  in  answer  to  a  further  question,  they  said  that 
they  meant  to  find  that  it  was  due  to  the  van  being  where 
it  was,  and  to  the  inherent  vice  of  the  mare  combined. 
Fifthly.  They  found  that  there  was  no  contributory  negli- 
gence in  the  deceased  ;  and  they  assessed  the  damages  at 
£250,  one-third  for  the  widow  and  two-thirds  for  the  chil- 
dren. I  reserved  the  case  for  further  consideration,  and 
it  was  argued  before  me  during  the  last  sittings.  The  first 
point  insisted  upon  was  that  no  action  would   lie   for   an 
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obstruction  of  the  highway,  where  the  person  alleged  to 
be  obstructed  had  been  using  a  different  part  of  the  higliway, 
viz.,  the  metalled  part  of  the  road,  and  that  there  was  no 
instance  to  be  found  in  the  books  of  an  action  for  damage 
caused  by  an  obstruction  to  a  highway,  where  the  obstruc- 
tion consisted  merely  of  some  occupation  of  the  ground 
likely  to  cause  terror  to  horses  passing  along  the  highway. 

It  is  true  that  there  is  an  absence  of  express  authority 
npon  this  point ;  but  I  think  that  it  follows  from  cases  vyhich 
have  been  decided,  that  if  there  be  an  act  done  upon'  any 
part  of  the  highwav  which  is  not  a  part  of  the  reasonable 
user  of  it,  and  whicn  has  the  effect  of  endangering  its  use  to 
others,  and  damage  results  from  such  act  in  the  course  of  a 
lawful  user  of  the  highway,  an  *action  will  lie  for  [272 
such  damage.  It  has  been  held  that  the  occupation  of  one 
side  of  a  public  street  for  several  hours  at  a  time,  so  as  to 
prevent  any  carriage  from  passing  on  that  side  of  the  street, 
although  room  was  left  for  two  carriages  to  pass  on  the  op- 

J)Osite  side,  is  an  indictable  nuisance,  Hex  v.  Mussell  ( ) ; 
rom  which  case,  and  from  the  case  of  Reg.  v.  Cross  ('), 
it  appears  that  the  real  question  in  such  cases  is  whether 
the  highway  has  been  obstructed  for  an  unreasonable  time 
and  in  an  unreasonable  manner,  or,  in  other  words,  in  such 
a  way  as  to  amount  to  something  beyond  a  fair  and  reasoii- 
able  use  of  the  way.  The  jury  in  the  present  case  have 
found  that  the  van  in  question  was  unreasonably  left  where 
it  was  at  the  time  of  the  accident,  by  which  I  understand 
that  it  was  not  a  fair  and  reasonable  use  of  that  part  of  the 
highway  with  reference  to  the  rights  of  others.  They  have 
also  found  that  it  was  appreciably  dangerous,  by  which  I  un- 
derstand that  it  was  in  their  opinion  likely  to  cause  horses 
to  shy  or  take  fright  in  passing  along  the  metalled  part  of 
the  road.  This  finding  was  qualified  by  the  addition  "but 
not  more  so  than  if  the  same  van  had  been  in  motion  travel- 
ling along  the  road  with  horse  power."  On  consideration, 
I  do  not  think  this  supposed  qualification  material.  In  the 
first  place  it  leaves  open  the  question  whether,  even  if  the 
van  in  question  had  been  travelling  along  the  high  road 
drawn  by  horses  with  the  plough  attached,  it  might  not,  in 
the  opinion  of  the  jury,  have  been  deemed  to  be  a  nuisance. 
I  am  not  at  all  sure,  indeed,  that  in  that  case,  upon  the  same 
findings,  it  would  not  have  been  the  duty  of  a  judge  to  enter 
tlie  verdict  for  the  plaintiffs  ;  see  Watkins  v.  Reddin^  per 
Erie,  C.J.  C) ;  but,  at  all  events,  I  think  it  clear  that  the 
question  whether  it  would  or  would  not  have  been  a  nui- 

(')  6  East,  427.  (*)  3  Camp.,  224.  (»)  2  F.  &  F.,  629,  at  p.  634. 
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sance  in  that  case  is  a  totally  different  question  from  (hat 
which  arises  in  the  present  case,  for  it  miglit  be  quite  rea- 
sonable to  convey  such  machines  along  the  road  from  point 
to  point,  and  yet  wholly  unreasonable  to  increase  the  danger 
caused  by  them  by  leaving  them  all  day  and  night  on  the 
high  road,  or  closely  adjoining  to  it.  I  cannot  agree  with 
the  view  submitted  by  the  defendant's  counsel  that  there 
must  be  an  injury  caused  by  an  actual  physical  obstruction 
273]  *before  an  action  will  lie.  Suppose  a  man  were  to 
occupy  the  grassy  side  of  a  highway  with  three  or  four  can- 
non, and  to  keep  firing  them  from  morning  to  night,  so  as 
to  terrify  the  horses  passing  along  the  metalled  part  of  the 
road,  I  cannot  doubt  that  he  would  be  liable  for  the  conse- 
quences, and  that  he  would  have  wrongfully  hindered  and 
prevented  in  the  user  of  the  highway  any  one  whose  horse 
might  have  been  frightened  by  such  conduct.  I  do  not 
think  that  it  could,  in  such  a  case,  be  said  that  the  right  of 
passage  had  not  been  obstructed,  or  at  least  hindered  and 
prevented,  merely  because  the  horse  in  question  had  not 
come  into  actual  collision  with  the  cannons,  or  merely  be- 
cause the  cannons  were  not  on  that  part  of  the  highway 
along  which  the  horse  was  travelling.  It  appears  to  me  to 
follow,  from  the  above  considerations,  that  the  plaintiff  is 
entitled  to  the  verdict  and  to  judgment,  so  far  as  the  above 
point  is  concerned,  on  the  ground  that  the  jury  have,  in 
effect,  found  that  there  was  an  unreasonable  and  dangerous 
occupation  of  a  part  of  the  highway  amounting  to  an  ob- 
struction and  prevention  of  its  free  user  by  the  public  to  an 
extent  which  was  unreasonable.  The  iury  also  found  that 
there  was  negligence  in  placing  and  leaving  the  van  and 
plough  where  they  were,  on  the  ground  that  there  was  no 
attempt  to  place  it  in  the  field.  I  am  not  quite  sure  whether 
the  jury  intended  to  find  negligence  with  reference  to  the 
probable  danger  of  leaving  the  van  where  it  was,  owing  to 
the  fact  that  they  were  unwilling  to  return  any  verdict  ex- 
pressly in  favor  of  the  plaintiff  or  defendant,  and  they 
afterwards  qualified  their  finding  as  to  danger  by  the  word 
*' appreciable,"  as  I  surmise,  from  an  inability  to  agree 
upon  the  question  of  negligence  with  reference  to  anything 
except  maKing  no  attempt  to  get  the  van  and  plough  into 
the  field.  I  should,  therefore,  not  feel  myself  justified  in 
entering  the  verdict  for  the  plaintiff  upon  the  finding  of  neg- 
ligence alone ;  and  I  abstain  from  further  dealing  with  that 
part  of  the  case. 

I  now  come  to  that  part  of  the  case  which  has  appeared 
to  me  to  be  the  most  difficult.     It  was,  I  think,  clearly  made 
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out  at  the  trial  that  the  mare  which  the  deceased  was  driv- 
ing was  a  vicious  mare,  in  the  sense  that  she  was  a  kicker. 
It  must,  however,  be  taken  that  the  jury  negatived  any 
knowledge  in  the  deceased  of  this  habit,  such  as  would  have 
rendered  it  negligent  in  him  to  *drive  the  mare.  Con-  [274 
tributory  negligence  on  any  otlier  ground  was  negatived. 
The  immediate  cause  of  the  accident  was  clearly  that  the 
mare  in  kicking  got  her  leg  over  the  shaft  which  caused  her 
to  fall,  and  in  falling,  the  deceased  received  the  kick  which 
ultimately  caused  his  death.  The  jury  found  that  the  acci- 
dent was  due  to  the  van  being  there  (which  must  be  taken 
to  mean  ''  to  the  van  being  unreasonably  left  on  that  part  of 
the  highway  so  as  to  cause  some  danger  to  vehicles  passing 
by"),  combined  with  the  vice  of  the  mare.  I  understood 
this  finding  to  mean  that  the  accident  would  not  have  hap- 
pened but  for  both  these  causes  combined — an  unreasonable 
and  dangerous  user  by  the  defendants  of  that  part  of  the 
road  by  their  van  and  plough  so  as  to  cause  danger  to  vehi- 
cles passing  by — and  an  exceptionally  dangerous  animal 
shying,  and  running  away  from  fright  at  the  van  and  plough 
and  then  kicking  the  vehicle  whether  from  fright  or  vice,  the 
kicking  being  an  exceptional  vice  in  the  mare.  This  finding 
must  also,  if  possible,  be  reconciled  with  the  other  finding 
that  the  accident  was  not  a  mere  accident,  which  was  ex- 
plained to  the  jury  as  meaning  one  for  which  no  one  was  to 
be  fairly  considered  to  blame. 

The  plaintiffs'  counsel  argued  that  inasmuch  as  the  de- 
fendant was  guilty  of  an  unauthorized  and  dangerous  act  in 
derogation  of  the  public  rights  by  which  the  mare  had  been 
frightened,  this  must  be  taken  to  be  the  only  material 
cause  of  the  mischief,  the  deceased  being  guilty  of  no  wrong 
at  all,  and  the  whole  transaction  being  one  flowing  di- 
rectly from  the  alarm  caused  by  the  defendant's  unauthor- 
ized act. 

On  the  other  hand,  it  was  contended  that  the  causa prox- 
ima  of  the  injury  was  the  kicking  of  the  mare,  which  was 
not  a  necessary  or  natural  consequence  either  of  the  shying 
or  of  the  running  away,  so  that  although  it  might  be  true 
that  in  some  sense  the  van  and  plough  being  there,  led  to 
the  accident,  it  was  not  true  that  their  being  there  was  mate- 
rial to  the  accident,  or  caused  it,  in  such  a  sense  so  to  make 
the  defendant  responsible  for  it. 

Though  not  without  considerable  hesitation,  I  have  come^ 
to  the  conclusion  that  the  plaintiffs  are  entitled  to  have  the 
verdict  and  judgment  entered  for  them.     Looking  at  the  un- 
disputed facts  in  the  case,  I  think  it  is  clear  that  though  the 
31  Eng.  Rep,  33 


258  EXCHEQUER  DIVISION.  [Vol.  III. 

1878  Harris  v.  Mobbs. 

"■     '  ■  ■  '      ■       ■  ■■^■■'     ■  I      ■  ■■■■■■  ■■       ■  ■      _   ^— ■■■■  ■      ■     ■»  ■■■■■■«  I     ■  ,1  III.  ^^^m^       I         ■» 

275]  immediate  cause  of  *tlie  accident  was  the  kicking  of 
the  mare,  still  the  unauthorized  and  dangerous  appearance 
of  the  van  and  plough  on  the  side  of  the  higliway  was  within 
the  meaning  of  the  law  the  proximate  cause  of  the  accident. 
It  cannot  I  think  be  laid  down  that  no  one  is  entitled  to 
recover  damages  for  an  injury  caused  by  a  kicking  horse  in 
the  absence  of  any  knowledge  on  his  part  that  it  is  such. 
In  the  present  case  it  must  be  taken  that  the  deceased  was 
not  aware  that  the  horse  was  a  kicker.  Then  was  the  kick- 
ing which  caused  the  death  a  natural  and  necessary  conse- 
quence of  the  act  complained  of?  I  think  upon  the  whole 
that  it  was.  The  van  was  there,  and  it  in  fact  frightened  the 
deceased's  mare  so  that  she  shied  and  swerved  to  run  away, 
and  having  got  one  wheel  on  the  footpath  kicked  violently, 
and  within  160  yards  fell  and  injured  the  deceased  so  that 
he  died.  The  whole  transaction  is  within  a  few  seconds,  and 
originates  in  the  fright  of  the  mare  caused  by  the  van.  I 
think  it  cannot  be  laid  down  as  having  been  the  duty  of  the 
deceased  to  abstain  from  driving  the  mare.  On  the  other 
hand,  it  cannot  be  laid  down  as  the  right  of  the  defendant 
to  assume  that  no  nervous  or  runaway  or  kicking  horse 
would  come  along  the  highway.  It  is  only  in  the  case  of 
horses  liable  to  te  frightened  that  any  danger  exists,  and 
where  a  horse  has  once  been  frightened  by  a  dangerous  ap- 
parition unlawfully  placed  on  the  highway,  running  away 
and  kicking  can  hardly  be  considered  to  be  unusual  or  un- 
natural consequences  of  the  fright.  The  wrongdoer  has  no 
right  to  lay  down  the  measure  of  his  own  wrong,  or  to  limit 
the  free  use  of  the  highway  to  horses  which  shall  only  shy 
when  frightened  and  do  no  further  mischief.  On  the  whole, 
I  think  that  the  finding  of  the  jury  only  amounts  to  this, 
that  the  accident  was  caused  by  the  van,  but  that  if  the 
horse  had  not  been  a  kicker  it  would  not  have  happened. 
Looking  at  the  finding  and  the  facts  together,  I  come  to 
the  conclusion  that  the  plaintiffs  were  entitled  to  the  ver- 
dict. I  therefore  direct  it  to  be  entered  for  them  for  the 
amount  assessed  by  the  jury,  and  give  judgment  for  that 
amount  with  costs. 

Verdict  and  judgment  for  the  plaintiffs. 

Solicitor  for  plaintiffs :    Walliner. 

Solicitors  for  defendant :  Fields  Hoscoe  &  Co. 

See  Moak's  Underbill  on  Torts,  11  et  sonable   and   natural  consequences  of 

seq.;  Id.,  281-2,285-6,703;  Id.,301<r^  liis  acts:    Hughes  v.  McDonou^h,    15 

seq.;  Id.,  809  ;  12  Cent.  L.  J.,  534 ;  23  Cent.  L.  J.,  31,  Supreme  Court,  N.  J. 

Eng.  K.,  130-4  note;  28  id. ,  750  note.  A  teamster,   wbilst  sitting  on  some 

One  i^  f^nswerable  in  tort  for  tbe  rea-  loose  boxes  on  a  platform  wagon  and 
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driving  tlirongh  tbe  streets  of  Lancaster  be  considered  by  tbe  jury  as  bearing  on 

was,  in  crossing  a  gutter  wbich  was  un-  tbe  question  of  proper  care, 

usually   deep,   but    familiar    to    him,  In  an  action  for  damages  caused  by 

thrown  from  his  wagon  on  to  tbe  tongue  a  runaway  horse,  if  the  jury  are  satis- 

between  the  horses;  he  drew  the  horses  fied,  from  the  evidence,  that  the  horse 

towards  a  fence,  when  it  cracked,  the  was  dangerous  in  the  sensd  of  being 

horses   became   frightened,  ran   away  disposed  to  run  away,  that  fact  may  be 

and  he  was  killed.  considered  with  the  other  testimony  in 

Held,  in  an  action  against  the  city  by  arriving  at  the  cause  of  the  runaway, 

his  wife,  that  the  defective  gutter  was  The  knowledge  of  the  husband  (who 

not  the  proximate  cause  of  the  injury,  is  the  driver),  concerning  the  disposi- 

and  there  was  contributory  negligence  tion  of  the  horse,  is  the  knowledge  of 

on  the  part  of  the  teamster :  City  of  the  wife. 

Lancaster  v.  Kissinger,  38  Leg.  Int.,  If    neither    the    husband    npr  wife 

431;  S.  C,  11  Weekly  Notes,  151.  knew    the    vicious    character    of    the 

New    inventions  in    machinery  are  horse,  yet  if  the  jury  are  satisfied  from 

not  prohibited  from  being  shown    in  the  evidence  that  the  horse  was  vicious, 

proper  places,  in  proper  condition  and  at  and  that  being  so,  caused  or  actually 

proper  times,  because  either  men  or  contributed   to  the  running  away  and 

animals  may  become  frightened  at  the  consequent  injury,  they  must  find  for 

unusual  sight.  the  defendants  :  Huntoon  v.  Trumbull, 

The  usual  place  of  keeping  machin-  2  McCrary,  314. 
ery  of  new  or  unusual  character,  may 


[8  Exchequer  Division,  276.] 
Feb.  28,  1878. 

[in  the  court  of  appeal.] 
*The  Attorney-General  v.  Moore.  [276 

SUUiUat — Interpretation — PenalHen — Municipal  Corporations  Act  (^  <fe  6  Wm,  4,  c.  76), 
t.  126 — 8  cfe  4  Vict.  c.  97,  ».  16 — Legea  pontanores  priorea  contrariaa  abrogant. 

Sect.  126  of  the  Municipal  Corporations  Act  provided  that  when  by  any  act  any 
penalties  or  forfeitures  should  tliereafter  be  made  recoverable  in  a  summary  way  be- 
fore any  justices  of  the  peace  and  by  such  act  the  same  should  be  made  payalSie  to 
His  Majesty,  in  every  such  case  the  same,  if  recovered  and  adjudged  before  any  jus- 
tice of  any  borough  in  which  a  separate  court  of  quarter  session.^  of  the  peace  should 
be  holden,  should  be  adjudged  to  be  paid  to  the  treasurer  of  the  borough  to  the 
credit  of  the  borough  fund. 

A  subsequent  act,  8  A  4  Vict.  c.  97,  enacted,  by  s.  16,  that  certain  offenders  might 
be  taken  before  a  justice  of  the  peace  and  convicted  summarily,  and  should  thereupon 
forfeit  to  Her  Majesty  a  sum  not  exceeding  £5. 

An  oflfender  having  been  convicted  uncier  the  last  mentioned  act,  before  justices 
in  a  borough  having  a  separate  court  of  quarter  sessions,  was  sentenced  to  pay  a  tine : 

Held^  affirming  the  judgment  of  the  Exchequer  Division,  that  the  provisions  of  the 
Municipal  Corporations  Act  must  be  read  as  incorporated  in  the  subsequent  act,  and 
that  the  fine  was  therefore  payable  to  the  borough  treasurer. 

This  was  a  special  case  stated  by  consent  in  a  proceeding 
npon  the  revenue  side  of  this  division,  instituted  by  the 
Attorney -General  against  the  defendant  as  clerk  to  the 
justices  of  the  borough  of  Warwick,  to  recover  a  sum  of 
£1  10^.,  being  fines  received  by  the  defendant  ^s  such  clerk, 
unci  alleged  to  be  payable  to  Her  Majesty, 
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1.  The  borough  of  Warwick  is  one  of  the  boroughs  men- 
tioned in  schedule  A  of  5  &  6  Wm.  4,  c.  76,  as  having  a  com- 
mission of  the  peace.  It  has  also  a  separate  court  of  quarter 
sessions.  The  defendant  is  clerk  to  the  justices  of  the  peace 
of  the  borough. 

3.  In  May,  1876,  Amos  Dal  ton  was  convicted,  before  two 
of  the  justices  of  the  peace  of  the  borough,  of  a  breach  of  3 
&  4  Vict.  c.  97,  8. 16,  for  that  he  did  unlawfully  and  wilfully 
obstruct  and  impede  one  Robert  Billington,  then  being  in 
the  execution  of  his  duty  on  the  Great  Western  Railway, 
and  was  adjudged  for  this  offence  to  forfeit  and  pay  the 
sum  of  65.,  to  be  paid  and  applied  according  to  law. 
277]  *4.  In  September,  1876,  John  Reeves  was  convicted 
before  two  of  the  justices  of  the  peace  of  the  said  borough 
of  a  similar  breach  of  the  same  statute,  and  adjudged  to 
forfeit  and  pay  the  sum  of  £1  5^.,  to  be  paid  and  applied 
according  to  law. 

6.  The  lines  were  received  by  the  defendant. 

6.  Subsequently  the  Lords  Commissioners  of  Her  Majes- 
ty's Treasury  claimed  that  the  fines  were  payable  to  the 
Consolidated  Fund,  and  ought  to  be  paid  over  by  the  d*i- 
fendant  to  the  receiver  of  fines. 

7.  The  defendant  has  declined  so  to  pay  over  the  fines,  or 
either  of  them. 

8.  It  is  contended  on  behalf  of  Her  Majesty  that  upon  the 
right  construction  of  the  statute  8  &  4  Vict.  c.  97,  s.  16(*), 
the  fines  ought  to  be  paid  to  Her  Majesty.  The  defendant 
contends  that  upon  the  right  construction  of  6  &  6  Wm.  4, 
278]    c.  76,  s.  126  0,  *llJe  fines  ought  to  be  paid  to  the 

(1)  6  <fc  6  "Wm.  4,  c.  76,  a.  126,  enacts  forfeiture,  or  sbare  of  such  penalty  or  for- 
that  "  when  by  any  act  any  penalties  or  feiture,  shall  in  any  case  be  recovered  by 
forfeitures  are  or  shall  hereafter  be  made  or  adjudged  to  be  paid  to  any  other  person 
recoverable  in  a  summary* manner  before  than  the  said  treasurer,  unless  such  per- 
an}'  justice  or  justices  of  the  peace,  and  son  be  the  informer  or  the  party  ag- 
by  such  act  respectively  the  same  are  or  grieved  :  Provided  always,  that  nothing 
shall  be  limited  and  made  payable  to  His  herein  contained  shall  extend  to  any  pen- 
Majesty,  or  to  any  body  corporate,  or  to  alties  or  forfeitures  recovered  undei^  any 
any  pei'son  whomsoever,  save  and  except  act  relating  to  customs,  excise,  and  post 
the  infonuer,  who  shall  sue  for  the  same,  oflice,  or  to  trade  or  navigation,  or  any 
or  any  party  aggrieved,  in  every  such  case  branch  of  His  Majesty's  revenue.'* 
the  same,  if  recovered  and  adjudged  be-  (*)  8  <fc  4  Vict  c  97,  s.  16,  enacts  that 
fore  any  justice  of  any  borougn  in  which  "  if  any  person  shall  wilfully  obstruct  or 
a  separate  court  of  quarter  sessions  of  the  impede  any  officer  or  agent  of  an}'  rail- 
peace  shall  be  holden  as  aforesaid,  shall,  way  company  in  the  execution  of  his  duty 
notwithstanding  anything  in  such  act  re-  upon  any  railway,  or  ujnm  or  in  any  of 
epectively  contained,  be  recovered  for  and  the  stations  or  other  works  or  premis*'S 
adjudged  to  be  paid  to  the  treasurer  of  connected  therewith,  or  if  any  per8t>n 
such  borough  for  the  time  being,  to  the  shall  wilfully  trespass  upon  any  railway, 
credit  and  on  account  of  the  borough  fund  or  any  of  the  stations  or  other  works  or 
of  such  borough ;  and  no  such  penalty  or  premises  connected  therewitli,  and  shall 
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treasurer  of  tbe  borough  to  the  credit  and  on  account  of 
the  borough  fund,  inasmuch  as  the  act  under  which  the 
penalties  were  recovered  is  not  an  act  relating  to  trade,  so 
as  to  bring  it  within  the  provisions  of  the  last  mentioned 
section  (*). 

The  question  for  the  opinion  of  the  court  is  whether  the 
fines  ought  to  be  paid  to  Her  Majesty  or  not. 

1877.  Dec.  6.  Sir  Hardinge  8,  Oiffard,  S.a.  {O.  Bowen, 
with  him),  for  the  Attorney -Greneral :  The  two  acts  are  in- 
consistent if  they  are  read  together,  and  what  is  prior  in 
point  of  time  cannot  be  read  as  governing  the  second.  The 
express  words  of  the  later  act  must,  by  the  ordinary  rules 
of  construction,  be  taken  to  have  been  used  with  reference 
to  the  language  of  the  prior  one,  and  pro  tanto  to  repeal  it. 
[He  referred  to  Wrayy,  Ellis  i^y] 

J,  TT.  Mellor^  Q.C.  (Dugdale^  with  him),  for  the  defend- 
ant, was  not  heard. 

Kelly,  C.B.:  I  will  first,  in  giving  judgment,  refer  to  the 
earlier  act  to  see  if  there  is  any  ambiguity  in  it,  or  whether 
anything  is  left  to  be  implied,  and  then  I  will  consider  the 
effect  of  it  on  future  legislation.  It  commences,  "when  by 
any  act  any  penalties  or  forfeitures  are  or  shall  hereafter  be 
made  recoverable  in  a  summary  manner  before  any  justice 
or  justices  of  the  peace."  That  applies  to  future  as  well  as 
to  existing  acts,  and  therefore  includes  the  case  of  penalties 
or  forfeitures  thereafter  made  recoverable  in  a  summary 
manner  before  any  justice  or  justices  of  the  peace,  which  is 
the  case  here.  So  far  the  words  are  applicable,  but  it  con- 
tinues :  *  "and  by  such  act  respectively  the  same  are  [279 
or  shall  be  limited  and  made  payable  to  His  Majesty  or  to 
any  body  corporate,  or  to  any  person  whomsoever,  save  and 
except  the  informer,  who  shall  sue  for  the  same  or  any  party 

refuse  to  quit  the  same  upon  request  to  sum  not  exceeding  five  pounds,  and  in  de- 

him  made  by  any  officer  or  a^ent  of  the  fault  of  payment  thereof  shall  or  may  be 

said  company,  every  such  person  so  offend-  imprisoned  for  anv  term  not  exceeding 

incr,  and   all   others  aiding  or  assisting  two  calendar  months,  such  imprisonment 

therein,  shall  and  may  be  seized  and  do-  to   be  determined    on    payment  of  the 

tained  by  any  such  officer  or  agent,  or  any  amount  of  the  penalty." 
person  whom  he  may  call  to  his  assistance,         (^)  The   question   whether  3  &  4  Vict, 

until  such  offender  or  offenders   can   be  c.  97,  s.  16,  is  an  act  relating  to  trade 

conveniently  taken  before  some  justice  of  within  the  meaning  of  6  <&  6  Wm.  4,  c.  76, 

the  peace  for  the  county  or  place  wherein  s.  126,  was  not  referred  to  in  the  argu- 

such  offence  shall  be  committed,  and  when  ment   in   the   Exchequer  Division,   and 

convicted  before  such  justice  as  aforesaid  during  the  argument  in  the  Court  of  Ap- 

(who  is  hereby  authorized  and  required,  peal  Sir  Ilardinge  S.  Giffard  stated  that 

upon  complaint  to  him  upon  oath,  to  take  he  did  not  ask  for  a  decision  upon  this 

cognizance  thereof,  and  to  act  pummarily  question. 

in  the  preraisea)  shall  in  the  discretion  of        (•)  1  E.  &  E.,  276;  28  L.  J.  (M.C.),  46. 
Buch  justice,  forfeit  to  Iler  Majesty  any 
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aggrieved,  in  every  such  case  the  same,  if  recovered  and  ad- 
judged before  any  justice  of  any  borough  in  which  a  sepa- 
rate court  of  quarter  sessions  of  the  peace  shall  be  holden  as 
aforesaid,  shall,  notwithstanding  anything  in  such  act  re- 
spectively contained,  be  recovered  for  and  adjudged  to  be 
paid  to  the  treasurer  of  such  borough  for  the  time  being  to 
the  credit  and  on  account  of  the  borough  fund  of  such  bor- 
,  ough  ;  and  no  such  penalty  or  forfeiture  or  share  of  such 
penalty  or  forfeiture  shall  in  any  case  be  recovered  by  or  ad- 
judged to  be  paid  to  any  other  person  than  the  said  treas- 
urer, unless  such  person  be  the  informer  or  the  party 
aggrieved."  So  far  no  inconsistency  appears.  We  then 
find  in  the  subsequent  act  of  Parliament,  3  &  4  Vict.  c.  97, 
s.  16,  that  if  any  person  shall  commit  a  certain  oflfence  upon 
a  railway,  such  person  shall  or  may  be  seized  and  taken 
before  one  of  the  justices  of  the  peace  *'for  the  county  or 
place  wherein  such  oflfence  shall  be  committed,  and  when 
convicted  before  such  justice  as  aforesaid  shall,  in  the  dis- 
cretion of  such  justice,  forfeit  to  Her  Majesty  any  sum  not 
exceeding  five  pounds."  There  is  thus  an  act  saying  that 
if  this  penalty  be  recoverable  and  recovered  it  shall  be  pay- 
able to  the  Queen  ;  but  then  we  look  back  to  the  former  act 
and  see  that  notwithstanding  the  act  makes  such  a  penalty 
payable  to  the  Queen,  yet  since  the  complaint  is  made  before 
the  justices  of  a  borough  for  which  a  separate  court  of 
quarter  sessions  is  holden,  the  penalty  shall  not  be  paid  to 
the  Queen  but  to  the  treasurer  of  the  borough.  I  see  nothing 
inconsistent  in  the  two  acts  of  Parliament.  They  must  be 
read  together,  and  the  earlier  act,  the  Municipal  Corpo- 
rations Act,  introduces  into  this  clause  16  an  exception,  as 
to  the  application  of  the  penalty,  to  the  general  terms  of 
the  provision  that  the  penalties  are  to  be  paid  to  Her 
Majesty,  and  under  these  circumstances  I  think  the  Crown 
is  not  entitled  to  succeed. 

Cleasby,  B.:  I  cannot  myself  entertain  any  doubt  in  this 
case.  There  is  no  repeal  of  the  Municipal  Corporations  Act, 
280]  8-  126.  It  *is  in  substance  this,  that  all  penalties 
hereafter  payable  to  His  Majesty  shall  go  to  the  borough 
fund  under  certain  circumstances  which  are  specified.  This 
is  the  language  of  the  Legislature,  which  deals  expressly 
with  penalties  to  be  afterwards  made  payable  to  His  Majesty. 
Then  a  subsequent  act  was  passed  by  the  same  Legislature, 
and  it  declares,  after  imposing  penalties,  that  they  shall  be 
payable  to  Her  Majesty.  The  language  of  the  16th  section 
of  3  &  4  Vict,  is  "forfeited  to  Her  Majesty."  It  cannot  be 
said  that  that  is  not,  within  the  language  of  the  Municipal 
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Corporations  Act,  payable  to  Her  Majesty.     I  can  see  no  in- 
consistency wbatever  between    the   two   statuties;   the  one 
carries  out  the  object  of  the  other  and  increases  the  penal- 
ties, which  are  to  go  to  the  borough  fund. 
Pollock,  B.,  concurred. 

Judgment  for  the  defendant. 

The  Attorney-General  appealed. 


1878.  Feb.  28.  Sir  Hardinge  S.  Giffard,  S.G.,  for  the 
Attorney-General. 

Kenelm  Digby  and  O,  G,  Kennedy  {John  W.  Mellor, 
Q.C.,  with  them),  for  the  defendant. 

Bramwell,  L.  J.:  I  feel  no  doubt  as  to  this  case.  The 
Municipal  Corporations  Act,  s.  126,  contemplates  that  by 
future  legislation  penalties  will  be  imposed  payable  to  the 
Crown,  and  that  this  subsequent  legislation  will  not  dis- 
criminate between  boroughs  having  quarter  sessions  upon 
the  one  hand  and  boroughs  not  having  quarter  sessions  and 
counties  upon  the  other  ;  it  therefore  provides  that  wherever 
by  a  future  statute  a  penalty  is  rendered  recoverable  before 
justices  of  the  peace  it  shall,  as  a  general  rule,  be  paid  over 
to  the  borough  fund,  if  the  conviction  takes  place  in  a 
borough  having  a  separate  court  of  quarter  sessions.  It  is 
a  very  plain  case  for  the  defendant. 

Brett,  L.  J.:  In  my  opinion  6  &  6  Wm.  4,  c.  76,  s.  126,  is 
not;  repealed  by  3  &  4  Vict.  c.  97,  s.  16.  The  earlier-statute 
contemplates  *that  by  subsequent  acts  penalties  will  [281 
become  payable  to  the  Crown,  and  it  provides  that  in  cer- 
tain cases  tliey  shall  go  to  the  borough  fund.  The  3  &  4 
Vict.  c.  97,  s.  16,  does  not  repeal  in  express  terms  6  &  6 
Wm.  4,  c.  76,  s.  126 ;  and  I  apprehend  that  it  does  not  repeal 
it  by  implication,  because  the  two  may  be  read  together, 
and  some  application  may  be  made  of  the  words  in  the  later 
act  consistently  with  the  existence  of  the  words  in  the  earlier 
act.  The  words  of  3  &  4  Vict.  c.  97,  s.  16,  apply  in  their 
ordinary  sense  to  every  instance,  except  to  the  case  of  bor- 
oughs having  separate  courts  of  quarter  sessions.  The  pen- 
alty is  forfeited  to  the  Crown,  but  pursuant  to  the  earlier 
statute  it  must  be  paid  over  to  the  borough  fund. 

Cotton,  L.  J.:  I  am  of  the  same  opinion.  The  object  of 
the  Municipal  Corporations  Act,  s.  126,  was  to  grant  to  the 
borough  fund  certain  penalties  forfeited  to  the  Crown,  and 
this  consideration  alone  will  make  the  two  statutes  consist- 
ent ;  but  it  is  to  be  further  observed  that  the  later  act  will 
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apply  in  direct  terms  to  all  cases  except  those  where  bor- 
oughs have  separate  courts  of  quarter  sessions. 

Judgment  affirmed. 

Solicitors  for  Attorney- General :  Hare  &  Fell^  for  the  So- 
licitor of  the  Treasury. 

Solicitors  for  defendant :  Hare  <&  Fell^  for  G.  Moore,  War- 
wick. 


[8  Exchequer  Division,  282.] 

May  2,  1878. 

[IN  THE  COURT  OF  APPEA.L.] 

282]  *AoATOS  V.  Burns  and  Another. 

BMp  and  Shipping — Authority  of  the  Master  to  sell  Oooda  damaged  on  the  Voyag&-^ 
Freighipro  rata  itiiietHs —  Warranty  by  Shipper  tJuU  Goods  were  fit  to  be  shipfted. 

A  master  of  a  vessel  cannot  at  an  intermediate  port  sell  goods,  which  are  dam- 
aged and  cannot  be  carried  to  the  port  of  discharge,  without  communicating  with 
their  owner. 

Where  goods  damaged  on  the  voyage  are  landed  at  an  intermediate  port  and  sold 
without  the  assent  of  their  owner,  the  shipowners  are  not  entitled  to  freiglit  pro  rata 
itifierie. 

Where  the  owner  of  a  vessel  has  an  opportunity  of  examining  goods  shipped  on 
board  of  her,  no  warranty  on  the  part  of  the  owner  of  the  goods  can  be  implied  that 
they  are  fit  to  be  carried  on  the  voyage. 

Claim  stated  that  on  the  1st  of  March,  1876,  the  plaintiflp 
by  his  agent,  one  Zalachi,  at  Constantinople,  caused  to  be 
shipped  on  board  the  defendants'  steamship  Sidon,  439 quar- 
ters of  Indian  corn  or  maize  of  the  plaintifiE  in  good  order 
and  condition  to  be  carried  from  Constantinople  to  Liver- 
pool, and  thence  to  be  delivered  in  like  good  order  and  con- 
dition to  the  plaintiff,  certain  perils  only  excepted,  according 
to  the  terms  of  a  certain  bill  of  lading  then  signed  for  the 
same  by  the  agents  of  the  ship :  that  the  defendants  did  not 
carry  to  and  deliver  at  Liverpool  the  goods,  although  not 
prevented  by  any  of  the  excepted  perils  from  so  doing,  but 
the  defendants,  without  the  consent  of  the  plaintiff,  trans- 
ferred the  maize  from  the  ship  while  lying  at  the  port  of 
Smyrna  into  lighters,  and  afterwards,  and  without  the  con- 
sent of  the  plaintiff,  sold  the  same  at  a  price  much  below  its 
real  value,  and  converted  the  maize  to  their  own  use,  and 
wrongfully  deprived  the  plaintiff  of  it. 

Defence  and  counter-claim. 

The  defendants  admitted  the  non-delivery  of  the  maize, 
and  denied  it  was  shipped  in  good  condition,  and  alleged 
that  the  port  of  Smyrna  was  a  port  where  by  the  terras  of 
the  bill  of  lading  the  defendants^  steamship,  the  Sidon,  had 
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liberty  to  call.  On  her  arrival  there  the  parcel  of  maize  was 
found  to  be  in  such  a  condition,  *o\ving  to  its  inhe-  [283 
rent  vice,  or  to  the  operation  of  causes  within  the  true  intent 
ai»d  nieaning  of  the  exceptions  and  otlier  provisos  of  the 
bill  of  lading,  as  to  render  the  further  transport  of  the  same 
impossible,  and  the  presence  of  the  same  on  board  the  steam- 
ship dangerous  to  the  steamship  and  her  cargo.  In  conse- 
quence of  its  condition  the  parcel  of  maize  was  unloaded  and 
sold  at  Smyrna.  That  the  sum  due  from  the  defendants  to 
the  plaintiff  in  respect  of  the  proceeds  was  £77,  and  the 
defendants  admitted  their  liability  to  the  plaintiff  in  respect 
of  that  sum  subject  to  the  defendants'  counter-claim.  They 
also  denied  the  conversion. 

By  way  of  counter-claim  the  defendants  claimed  that  the 
condition  of  the  parcel  of  maize  at  the  time  of  its  shipment 
at  Constantinople  was  such  as  to  render  its  shipment  on 
board  the  defendants'  steamship  the  Sidon  dangerous  to  the 
steamship  and  her  other  cargo;  that  the  dangerous  condi- 
tion of  the  maize  was  not  apparent,  and  that  the  defendants 
did  not  and  could  not  be  expected  to  know  the  same;  that 
the  plaintiff  had  knowledge  of  the  dangerous  condition 
of  the  maize  at  the  time  of  its  shipment,  and  wrongfully 
shipped  the  same  on  board  the  defendants'  steamship  with- 
out giving  the  defendants  notice  thereof.  On  the  arrival  of 
the  steamship  at  Smyrna  the  dangerous  condition  of  the 
maize  was  discovered,  and  the  same  unloaded  and  sold,  and 
that  the  steamship  was  in  consequence  detained  at  Smyrna, 
and  her  detention  had  occasioned  a  loss  to  the  defendants. 

That  it  was  agreed  between  the  plaintiff  and  the  defend- 
ants that  the  plaintiff  should  pay  the  defendants  a  propor- 
tionate amount  of  freight  for  the  carriage  of  the  goods  from 
Constantinople  to  Smyrna,  but  the  plaintiff  has  not  paid  the 
same. 

Reply  denied  the  allegations  in  the  statement  of  defence 
and  counter-claim,  and  alleged  as  to  the  demand  for  freight 
pi'o  rata  t\mt  the  plaintiff  always  insisted  on  his  right  to 
have  the  maize  carried  to  Liverpool.     Issue  thereon. 

At  the  trial  at  the  London  Michaelmas  Sittings,  1877,  be- 
fore Huddleston,  B.,  the  following  facts  were  proved.  The 
maize  was  shipped  at  the  end  of  February,  1876,  by  the 
plaintiff's  agent  at  Constantinople  on  the  defendants' 
steamer  Sidon  to  be  carried  to  and  delivered  at  Liverpool. 
It  was  taken  alongside  the  steamer  *in  lighters  and  [284 
shipped  in  bulk ;  it  was  winnowed  on  board  by  the  plain- 
tiff's agents,  and  after  every  fifty  kilos  were  shipped  the 
second  officer  of  the  Sidon  examined  it ;  apparently  it  was 
31  Eng.  Rep.  34 
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in  ^ood  order  and  condition.  On  the  3d  of  March  the  vessel 
arrived  at  Smyrna;  the  master  then  found  that  the  maize 
liad  become  heated,  and  after  a  survey  held  on  the  7th  of 
March  a  portion  of  it  was  discharged  into  a  lighter  ;  on  a 
further  survey  it  was  found  that  some  of  it  had  sprouted, 
and  that  the  whole  parcel  was  in  bad  condition,  and  could 
not  be  kept  on  board  without  danger  to  the  rest  of  the  cargo. 
The  remainder  of  the  maize  was  then  discharged  into  three 
other  lighters,  and  the  four  lighters  with  the  439  quarters  of 
maize  were  brought  into  the  new  docks  at  Smyrna.  On  the 
16th  of  March  the  Sidon  sailed  from  Smyrna  for  Liverpool 
without  the  maize.  Endeavors  were  then  made  to  have  the 
maize  carried  to  Liverpool  by  other  steamers,  but  without 
success  ;  the  masters  of  several  steamers  having  refused  to 
take  it  on  any  terms  on  account  of  its  bad  condition. 

On  the  lOth  of  March,  the  defendants'  agent  at  Smyrna, 
Malcozzi,  telegraphed  to  the  defendants'  agent  at  Constanti- 
nople, Grace,  to  inform  the  shipper  of  the  maize,  the  plain- 
tiff's agent,  that  it  had  heated  ;  that  a  survey  had  been  held, 
and  that  Lloyd's  agent  recommended  its  discharge  and  dis- 
posal.    On  the  12th  of  March,  Grace  telegraphed  to  Mal- 
cozzi, '*  Merchant  wishes  grain  to  go  to  Liverpool."     On  the 
13th  of  March,  Malcozzi  again  telegraphed  to  Grace:   "Sec- 
ond survey  held  ;  grain  worse  ;  recommended  the  immediate 
discharge  and  disposal ;  grain  impossible  to  support  voyage 
to  Liverpool."     On  the  same  day  Grace  again  telegraphed  to 
Malcozzi:   ** Merchant  wishes  grain  to  be  forwarded  to  Liv- 
erpool."    On  the  27th  of  March  a  third  survey  was  held 
which  was  most  unfavorable,  and  Lloyd's  agent  again  re- 
commended that  the  grain  should  be  disposed  of  for  the 
benefit  of  the  parties.     On  that  day,  after  the  survey,  Mal- 
cozzi   telegraphed    to   Grace:    'Miave   held    survey,  whicli 
reports  grain  unfit  for  shipment,  and  which  will  be  sold  to- 
morrow by  public  auction  for  the  benefit  of  whom  it  may- 
concern."     On   the  28th   of  March,   Grace   telegraphed   to 
Malcozzi :   '*  Shippers  protest  strongly  against  sale  of  gram  ; 
want  stuff  to  remain  in  lighters  until  they  come  down  per- 
sonally."    On   the  28th  of  March,  the  maize  was  sold  by 
285]     public  *auction,  and   realized  £77   after  deducting 
expenses.     An  agent  was  sent   to  Smyrna  from  Constanti- 
nople on  behalf  of  the  pl^intiflf,  to  inspect  the  niaize  and  act 
on  his  behalf  in  such  manner  as  might  be  necessary,  but  on 
his  arrival  he  found  that  the  maize  had  been  sold. 

The  jury  found,  in  answtjr  to  questions  left  to  tbem  by 
the  learned  judge,  that  the  m»ize  was  not  in  good  order  and 
condition  when  shipped  at  Constantinople,  and  was  in  sucl» 
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a  state  as  would  be  dangerous  to  the  sliip  and  car^o,  but 
not  apparently  so  to  the  shipper.  Tliat  its  state  could  not 
be  ascertained  by  reasonable  means,  and  that  all  reasonable 
means  had  been  adopted.  That  the  defendants  could  have 
communicated  with  the  owner  of  the  maize  before  they  sold 
it,  and  that  the  sale  under  the  circumstances  was  not  one  of 
such  urgent  necessity  as  to  give  no  time  or  opportunity  for 
communicating  with  the  owner;  and  that  the  sale  of  the 
maize  in  the  manner  the  defendants  sold  it  was  a  prudent 
measure. 

The  plaintiff  claimed  to  be  entitled  to  judgment,  not  only 
for  £77  the  proceeds  of  the  sale,  but  for  the  actual  value  of 
the  grain,  which  was  agreed  between  the  parties  to  be  £100. 

The  learned  judge  directed  judgment  to  be  entered  for  the 
plaintiff  for  £77  on  the  claim  ;  and  also  directed  judgment 
to  be  entered  for  him  on  the  counter-claim. 

The  plaintiff  appealed  against  so  much  of  the  judgment  as 
decided  that  he  was  not  entitled  to  the  actual  price  of  the 
grain.  The  defendants  brought  a  cross  appeal  on  the  judg- 
ment on  the  counter-claim. 

May  1.  WatJciii  Williams,  Q.C.,  and  McLeod^  for  the 
plaintiff  :  The  sale  of  the  cargo  was  unlawful,  inasmuch  as 
the  captain  had  an  opportunity  of  communicating  with  its 
owner.  It  is  immaterial  that  the  jury  have  found  that  it 
was  reasonable  and  proper  to  sell,  for  they  have  also  found 
that  there  was  no  urgent  necessity  for  the  sale.  It  is  '*  urgent 
necessity"  alone  which  justifies  a  sale,  and  the  cargo  ought 
to  have  remained  at  Smyrna  in  lighters  until  the  decision  of 
the  owners  could  be  known.  Cobequid  Marine  Insurance 
Co.  V.  Barteaux  {^)  is  an  authority  very  much  in  favor  of 
the  plaintiff,  for  it  related  to  the  sale  of  a  ship  by  her  cap- 
tain ;  and  *the  master  of  a  vessel  may  be  considered  [286 
the  agent  of  her  owner,  but  he  can  hardly  be  deemed  the 
agent  of  the  owner  of  the  cargo.  The  captain  may  have 
?n^\.kidi  bona  fide ;  but  the  defendants  are  liable  for  the  sale 
of  the  maize,  for  it  might  have  been  carried  on  and  delivered 
at  its  port  of  destination,  although  in  a  damaged  condition : 
Tro7ison  v.  Dent  (').  The  sale  being  wrongful,  the  plaintiff 
is  entitled  to  the  actual  value  of  the  maize. 

May  2.  C.  Russell,  Q.C.,  and  Warr,  for  the  defendants: 
The  extent  of  the  master's  authority  to  sell  the  cargo  de- 
pends upon  all  the  circumstances  of  the  case.  In  this  case 
the  cargo  was  damaged  by  its  own  inherent  vice  ;  it  was  a 
perishable  cargo  ;  great  expense  would  be  incurred  by  keep- 

(»)  Law  Rep.,  6  P.  C,  819 ;  12  Eng.  R.,  201.        («)  8  Moo.  P.  C,  419,  at  p.  448. 
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ing  it  in  lighters,  and  it  was  daily  deteriorating  in  quality 
and  value  ;  it  was  therefore  for  the  benefit  of  all  parties  that 
the  cargo  should  be  sold.  If  the  master  did  not  sell,  the 
position  of  the  shipowner  would  be  one  of  risk.  The  roaster 
would  have  to  pledge  his  owner's  credit  for  the  rent  of  the 
lighters  or  the  warehouse.  Then  for  how  long  was  he  to 
keep  the  goods  warehoused  1 

[Bramwell,  L.J.:  The  jury  have  found  that  there  was 
no  urgent  necessity  for  the  sale  ;  the  sale  was  therefore 
wrongful. 

Breit,  L.J.:  It  has  been  fully  established  by  authority 
that  the  master  cannot  hypothecate  the  cargo  or  freight  if 
he  has  the  means  of  communicating  with  the  owner,  and 
that  is  a  question  of  fact  for  the  jury.] 

The  argument  on  the  other  side  is  that,  although  the 
goods  are  perishing  from  an  inherent  vice,  yet  if  the  shipper 
objects  to  a  sale  the  master  cannot  sell  the  goods.  What 
then  is  he  to  do  with  thera  ?  He  cannot  throw  them  on  the 
quay  and  there  leave  them.  The  master  is  bound  to  act 
reasonably  with  regard  to  the  owners  of  the  ship  and  of  the 
cargo,  and  he  must  consider  the  other  freighters.  He  is  only 
bound  to  do  what  a  prudent  man  would  do :  he  is  not  bound 
to  sacrifice  the  voyage:  The  GratUudine  (*).  The  bailment 
in  this  case  differs  from  all  other  bailments  ;  here  the  bailee 
through  representing  the  ship  is  representing  the  goods  as 
well,  and  must  do  what  an  owner  of  goods  would  reasonably 
under  the  circumstances  do.  There  is  ample  authority  in 
287]  the  master,  when  *goods  cannot  be  carried  on  in 
specie,  to  sell  them,  and  to  do  his  best  for  all  parties : 
Notara  v.  Henderson  ('). 

Secondly.  Assuming  that  the  sale  \yas  rightful,  the  de- 
fendants are  entitled  to  freight  pro  rata :  The  Sohlovisten  ('). 

Thirdly.  There  was  a  warranty  that  the  goods  were  fit  to 
be  shipped,  and  there  was  a  breach  of  this  warranty:  Brass 
V.  3faitland  (*).  That  case  is  approved  of  in  the  American 
courts  in  Pierce  v.  Winsor  (*).  All  the  cases  on  the  point 
are  collected  in  Angell  on  Carriers,  s.  212,  note  c. 

W.  Williams,Q,C.^  was  heard  in  reply. 

BuAMWELL,  L.  J.:  I  think  that  the  plaintiffs  appeal  must 
succeed.  I  think  that,  when  the  jury  found  that  to  have 
sold  the  maize  in  the  manner  the  defendants  did  was  a  pru- 
dent measure,  it  may  seem  hard  on  them  that  they  should 
have  to  pay  damages,  and  damages  to  a  greater  amount  than 

(»)  C.  Rob.,  240.  (»)  Law  Rep.,  1  A.  A  E.,  293. 

{«)  Law  Rep.,  5  Q.  B.,  846 ;  Law  Rep.,        (*)  6  E.  A  B.,  471 ;  26  L.  J.  (Q.B.),  49. 
1  Q.  B.,  225 ;  1  Eng.  R.,  269.  (»)  2  Sprague,  86. 
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the  maize  sold  for  ;  but  the  sale  was  a  tortious  act,and  the  de- 
fendants must  therefore  pay  damages  amounting  to  the 
sum  agreed  upon,  and  properly  agreed  upon,  between  the 
parties.  My  view  of  the  facts  is  this  :  the  goods  were  put 
into  lighters  with  the  hope  that  they  might  oe  taken  on  to 
Liverpool  by  some  other  ship,  and  that  expectation  was  con- 
tinuing until  the  defendants  sent  the  telegram  of  the  27th 
of  March,  1876,  "  have  held  survey,  which  reports  grain  unfit 
for  shipment,  will  be  sold  to-morrow  by  public  auction  for 
benefit  of  whom  it  may  concern."  That  is  the  first  notice 
given  to  the  plaintiff  or  to  his  representative  at  Coustiin- 
tinople  that  the  maize  will  not  be  sent  on,  but  that  it  will 
be  sold,  and,  before  the  plaintiffs  representative  can  express 
any  opinion,  it  is  sold.  Under  these  circumstances,  it  is 
clear  that  the  defendants  had  no  authority  to  sell  the  maize. 
On  the  argument  a  difficulty  was  made  as  to  what  the  de- 
fendants should  do  with  the  maize.  It  was  asked,  Was 
the  maize  to  be  kept  in  the  lighters  ?  Was  it  to  be  landed 
and  warehoused,  and  if  so,  at  whose  expense  ?  I  think  it  is 
not  necessary  to  give  any  answers  to  those  Questions,  but  it 
is  sufficient  to  confine  ourselves  to  the  special  circumstances 
of  the  case. 

*The  maize  was  in  lighters,  and  the  jury  have  found  [288 
that  there  was  no  urgent  necessity  for  the  sale.  The  de- 
fendants could  have  communicated  with  the  plaintiff,  the 
owner  of  the  maize,  and  might,  therefore,  have  asked  him 
whether  it  should  be  sold  or  not;  but  they  gave  him  no 
opportunity  to  express  his  views  on  the  transaction,  and  we 
cannot  hold  that  tlie  maize  was  lawfully  sold. 

As  to  the  question  of  damages.  The  measure  of  damages 
is  not  what  the  maize  realized  at  the  sale,  but  what  it  would 
be  worth  to  the  owner  if  it  had  not  been  sold.  If  the  ques- 
tion had  been  left  to  the  jury,  I  am  not  sure  that  they  would 
have  found  that  it  was  worth  more  than  it  actually  sold  for, 
but  it  is  probable  that  they  might ;  and,  therefore,  when  it 
is  proposed  to  take  the  opinion  of  the  jury  on  this  question, 
the  parties  very  properly  and  prudently  agreed  that  the 
damages  should  be  £100.  If,  therefore,  the  sale  was  tortious, 
the  damages  must  be  increased  to  that  amount. 

The  counter-claim  is  framed  on  the  assumption  that,  in 
point  of  law,  the  plaintiff  warranted  that  the  maize  was  in 
a  fit  state  to  be  carried  when  shipped.  But  there  was  no 
such  warranty.  We  might  admit  that  Brass  v.  Maitland  (') 
was  correctly  decided,  and  yet  say  that  it  does  not  govern 
this  case.     For  the  quality  of  the  maize  tendered  for  ship- 

0)  6  E.  &  B.,  471 ;  26  L.  J.  (Q.B.),  49. 
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ment  was  as  mucli  known  to  the  one  side  as  the  other. 
Without,  however,  going  further  into  the  question,  I  am 
of  opinion  that  there  was  no  warranty. 

As  to  the  claim  of  freight ^ro  rata,  there  can  be  no  claim 
for  such  a  thing  unless  the  original  voyage  is  given  up  by 
consent  of  both  parties,  and  there  is  an  acceptance  of  the 
goods  at  the  intermediate  port.  This  is  the  general  rule, 
and  it  applies  to  the  present  case. 

I  am  of  opinion,  therefore,  that  the  plaintiff  is  entitled  to 
succeed  on  this  appeal. 

Baggallay,  L.  J.:  I  entirely  agree  with  the  opinion  of 
Bramwell,  L.J.,  that  the  sale  was  wrongful.  The. law  is 
clearly  laid  down  in  the  case  of  Australasian  Steam  Navi- 
gation Co.  V.  Morse  (').  ''  The  authority  of  the  master  of  a 
289]  ship  to  sell  the  goods  of  the  *absent  owner  is  derived 
from  the  necessity  of  the  situation  in  which  he  is  placed ; 
and,  consequently,  to  justifj'-  his  thus  dealing  with  the 
goods,  he  must  establish,  first,  a  necessity  for  the  sale,  and, 
secondly,  inability  to  communicate  with  the  owner  and  ob- 
tain his  directions."  As  to  the  possibility  of  communicating 
with  the  owner  of  the  cargo,  there  can  be  no  doubt. of  it,  for 
communications  were  made  ;  the  survey  by  Lloyd's  surveyor 
was  communicated,  and  on  the  13th  of  March  there  was  a 
communication  of  a  further  survey.  The  owner  gave  no 
consent  to  any  sale,  but  protested  against  it,  and  always  in- 
sisted that  the  maize  should  be  forwarded.  With  regard  to 
the  notice  of  the  27th  of  March,  it  was  a  notice  that  the 
maize  would  be  sold  the  next  day,  and  there  was  no  time  for 
the  owner  to  stop  the  sale.  It  is  clear,  therefore,  that  the 
sale  was  wrongful. 

With  regard  to  the  counter-claim  claiming  freight  pro  rata^ 
I  have  nothing  to  add.  I  ought  also  to  say  that  I  think  that 
there  was  no  such  warranty  as  to  the  quality  of  the  maize 
shipped  as  suggested. 

Brett,  L.  J.:  The  question  is,  what  verdict  ought  to  be 
entered  on  the  findings  of  the  jury?  We  must  look  at  the 
evidence  only  to  ascertain  what  is  the  meaning  of  the  find- 
ings, for  the  appeal  is  on  the  footing  that  the  findings  are 
correct. 

Had  the  master  authority  to  sell,  and  was  the  sale  lawful 
or  wrongful  'i  On  the  present  findings  we  must  take  it  that 
the  goods  were  of  a  perishable  nature,  and  had  an  inherent 
vice  at  the  time  of  shipment,  and  that  was  the  cause  of  their 
being  landed  at  Smyrna,  and  if  something  had  not  been  done 
with  them,  they  would  have  perished.     The  sale  was  a  rea- 

(')  Law  Rep.,  4  P.  C,  at  p.  228  ;  8  Eng.  R.,  100. 
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sonable  sale  as  regards  the  nature  and  condition  of  the 
poods,  but  it  was  a  sale  without  the  consent  of  the  owner. 
The  question  therefore  is,  whether  the  master,  under  such 
circumstances,  had  authority  to  sell  the  goods?  The  first 
point  made  was  that  the  authority  of  the  master  to  sell  goods 
is  to  be  measured  differently  when  the  goods  become  perish- 
able owing  to  their  own  inherent  vice  at  the  time  or  ship- 
ment, and  when  they  become  so  from  being  damaged  by 
perils  of  the  sea.  There  is  no  ground  for  any  such  distinc- 
tion. The  authority  of  the  master  is  the  same  whether  the 
sale  is  rendered  necessary  from  injury  arising  *from  |290 
the  inherent  vice  of  the  goods  or  from  sea  damage.  Prima 
facie,  the  master  has  no  authority  to  sell ;  he  may  have  such 
authority  under  certain  circumstances,  which  may  arise  from 
something  happening  to  the  ship,  or  from  something  hap- 
pening to  the  cargo ;  but  the  law  of  England  looks  with  jeal- 
ousy on  the  master  selling  any  part  of  the  cargo  without  the 
consent  of  its  owner,  and  it  gives  the  master  no  authority, 
nnless  there  is  an  urgent  necessity  for  the  sale. 

Now  an  urgent  necessity  for  a  sale  may  arise  from  several 
causes.  There  may  be  an  urgent  necessity  to  sell  goods, 
arising  from  the  fact  that  if  the  goods  are  not  sold  they  will 
perish,  or  that  they  will  have  to  be  kept  in  warehouses  at 
great  expense,  so  that  as  a  matter  of  business  it  would  be 
wrong  to  warehouse  them  ;  and  it  must  be  shown  that  the 
master  has  no  means  of  communicating  with  the  owner,  and 
taking  his  directions  whether  he  shall  sell  them  or  not.  But 
I  think,  whether  the  goods  are  of  a  perishable  nature  or  not, 
if  the  master  has  an  opportunity  of  communicating  with  the 
owner  before  they  actually  perish,  he  cannot  sell  without 
communicating  with  the  owner  and  obtaining  his  directions  : 
and  if  the  master  obtains  directions,  and  the  owner  of  the 
goods  refuses  his  consent  to  »  sale,  the  master  cannot  sell, 
although  the  goods  are  of  a  perishable  nature.  It  is  not 
necessary  to  lay  down  rules  as  to  what  the  master  should 
do  in  every  case,  but  clearly  he  has  no  right  to  sell  after  re- 
ceiving directions  to  the  contrary.  The  jury  here  have 
found  that  there  was  no  urgent  necessity  for  a  sale ;  there- 
fore, in  the  present  case  the  sale  was  wrongful. 

I  ought  to  mention  that,  according  to  the  decision  of  Aus- 
tralasian Steam  Navigation  Co.  v.  3forse{'\  if  the  only 
question  put  to  the  jury  was  whether  the  sale  of  the  maize 
in  the  manner  it  was  sold  was  a  prudent  measure,  and  the 
jury  had  found  that  it  was,  the  defendants  would  have  been 
entitled  to  succeed ;  for  th(}  jury  would  have  been  taken  to 

(')  Law  Rep.,  4  P.  C,  222 ;  8  Eng.  R.,  lOa 
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Lave  found  that  tlitre  was  an  urgent  necessity  for  tlie  sale, 
so  as  to  give  no  time  for  communicating  with  tlie  owner,  but 
the  particular  questions  left  by  the  learned  judge  Lave 
ousted  the  defendants  of  tliis  defence. 

The  law  is  correctly  laid  down  in  several  cases  decided  by 
291]  the  *Privy  Council,  and  thongli  those  decisions  are 
not  authorities  which  bind  us,  we  are  always  s'^^d  to 
be  able  to  follow  them.  The  law  is  to  be  found  in  the 
cases  77id  Cargo  ex  Hamburg  (^)  and  The  Bonaparte  {'), 
where  the  judgment  of  Knight  Bruce,  L.J.,  in  the  former 
case  is  corrected  thus:  "If  according  to  the  circumstances 
in  which  he  [the  master]  is  placed  it  be  reasonable  that  he 
should — or  if  it  be  rational  to  expect  that  lie  may — obtain 
an  answer  within  a  time  not  inconvenient  with  reference  to 
the  circumstances  of  the  case  there,  it  must  be  taken  upon 
authority  and  principle  that  it  is  the  duty  of  the  master  to 
do  BO,  or  at  least  to  make  the  attempt."  That  is  an  express 
decision  that  before  selling  the  goods  the  master  must  com- 
municate with  the  owner.  Then,  in  Australasian  Steam 
Navigation  Co.  v.  Morse  {'),  in  a  careful  and  elaborate  judg- 
ment Sir  Montague  Smith  says  :  "  The  general  priqciples  of 
law  are  not  in  dispute,  viz.,  tliat  the  autliority  of  the  master 
of  a  ship  to  sell  the  goods  of  the  absent  owner  is  derived 
from  the  necessity  of  the  situation  in  which  he  is  placed ; 
and  consequf-ntly  that  to  justify  his  thus  dealing  with  the 
goods  he  must  establish,  lirsr,  a  necessity  for  the  sale ;  and, 
secondly,  inability  to  communicate  with  the  owner  and  ob- 
tain bis  directions.  Under  these  circumstances,  and  by 
force  of  them,  the  master  becomes  the  agent  of  the  owner, 
not  only  with  the  power  but  under  the  obligation  (within 
certain  limits)  of  acting  for  him  ;  but  he  is  not  in  any  case 
entitled  to  substitute  his  own  judgment  for  the  will  of  the 
owner,  in  the  strong  act  of  selling  the  goods  where  it  is  pos- 
sible, as  hereafter  explained,  to  communicate  with  the 
r-r,  and  ascertain  his  will." 

that  case  it  is  laid  down,  however  unreasonable  tbe 
?r  may  be,  the  master  has  no  right  to  sell  the  ffooda 
nst  his  will.  If  he  has  time  to  ascertain  the  owner's  will, 
I  bound  to  communicate  with  him,  and  if  he  does  not, 
jale  is  wrongful.  The  defendant,  in  the  present  casn, 
failed  to  show  that  there  was  so  urgent  a  necessity  as  to 
fy  a  sale  without  the  consent  of  tb«  owner, 
the  sale  was  wrongful,  the  amount  for  which  the  goods 
sold  at  the  intermediate  port  is  not  the  trne  measure  of 

!  Mi>o.  P.  C.  (N.9,),  289.  O  Law    Rep.,  4  P.  C,  222,  at,  p.  22S; 
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damages,  *but  the  value  of  the  goods  to  the  owner :  [292 
that  has  been  estimated  at  £100. 

The  claim  tor  prorata  freight  is  clearly  not  maintainable, 
and  it  is  unnecessary  to  give  any  reasons  for  deciding 
against  it. 

As  to  the  question  of  warranty,  neither  Brass  v.  Matt- 
landi^)  nor  any  other  case  shows  that  there  is  a  warranty  by 
the  shipper  that  the  goods  shipped  have  no  concealed  de- 
fects at  tne  time  of  shipment. 

Appeal  of  the  plaintiff  allowed  ;  cross  appeal  of  the 
defendants  dismissed. 

Solicitors  for  plaintiff :  Tatham,  Oblein  &  Nash. 
Solicitors  for  defendants:  Fields  Roscoe  &  Co,^  for  Bate- 
son  &  Co.   Liverpool. 

0)  6  E.  &  B.,  471 ;  26  L.  J.  (Q.B.),  49. 


[3  Exchequer  Division,  292.] 
'  June  26,  1878. 

[in  the  court  of  appeal.] 

The    Mayor,    Aldermen,  and    Burgesses   of   the 

Borough  of  Penryn  v.  Best. 

Market — Preftcription  to  prevent  Oumer$  of  Shops  telling  in  them  on  Market  Days, 

The  grant  of  a  market,  with  t)ie  addition  of  the  words  "  with  all  liberties  and  free 
customs  to  such  a  market  belong^ing/*  does  not  imply  a  right  in  the  grantee  to  prevent 
persons  selling  marketable  articles  on  market  days  within  the  limits  of  the  franchise. 

Such  a  right  may  be  gained  by  immemorial  enjoyment  or  prescription. 

The  plaintiffs  claimed  to  be  entitled  by  prescription  to  a  meat  market  within  a 
borough,  and  as  incident  thereto  they  claimed  the  right  to  prevent  butchers  from 
selling  meat  in  their  own  shops  on  market  days  within  the  limits  of  the  franchise. 
The  evidence  was  that  from  the  time  of  living  memory  down  to  1862  butchers  who 
"*^  ^'^op*  in  the  borough  closed  them  on  market  days,  and  resorted  to  the  market 
and  sold  there,  paying  stollage  :  that  in  1862  two  butchers  refused  to  do  this,  but  on 
actions  being  brought  submitted,  and  thenceforth  paid  toll  for  keeping  their  shops 
J*P^n  on  market  days,  and  that  the  defendant  had  paid  a  similar  toll  for  some  years 

^"^1876  when  he  declined  to  continue  the  payment : 

^1  ""^^ersing  the  decision  of  the  Exchequer  Division,  that  the  evidence  was 
oinclent  to  support  the  claim  to  prevent  the  owners  of  shops  from  selling  in  them  on 
™arket  days. 

31  Eno.  Rep.  35 
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Dec  S,  11(77. 

flN  THE  COUKT  OF  APPEAL] 

335]  *Eade  and  Another  v.  Jacobs, 

Fraclict — Interrogatoriet  at  to  C<nivtT»nliimii  vilh  ilteeaned  Pinon  and  at  to  MaOtTt 

of  Eeultnee. 
Ths  plnintilTs  sued  na  adminUtratorB  tn  recover  pnssesaicin  or  CErtiilii  hcrcditampnCs 
for  breach   of  i»  cuvenBnt  contained  lim  lease;  the  deftodant  alleged  that  the  intea- 
Into  verbally  consented  to  the  breach  of  tlie  covenant : 

Held,  that  the  plaintiFTe  were  entitled  U>  ii]tcrrn|;ate  the  defendant  as  to  when  the 
consent  waa  given  and  ns  to  the  converaation  which  tiHilt  plnoe,  but  that  tbej-  were 
not  entitled  Co  interrogate  him  as  to  the  persona  in  whoso  presence  the  verbal  con- 

TiiE  plaintiffs,  as  administrators  of  Isaac  Eade,  eongbt 
to  recover  poss>-38io«  of  certain  hereditaments  wiiereof  tlie 
defendant  was  lessee,  and  alleged  that  they  were  entitled  to 
enter  for  breach  of  the  covenants  conlained  in  the  lease;  one 
of  the  breaches  relied  upon  was  that  the  defendant  had 
during  ttie  terra  made  certain  alterations  in,  and  additions 
to,  the  demised  hereditaments  without  the  consent  in  writ- 
ing of  the  intestate  or  of  the  plaintiffs  as  his  administrators. 
The  defendant  pleaded  that  the  alterations  and  additions 
were  made  with  the  consent  and  aulhorlty  of  the  intestate, 
and  that  he  was  aware  that  they  were  being  made  and  did 
not  object  thereto,  but  acquiesced  in  and  approved  of  tlie 
same  and  waived  all  right  of  forfeiture.  Tlie  plaintiffs  there- 
upon administered  the  following  interrogatories  : 

1,  "At  what  date  or  dates  were  the  alterations  and  addi- 
tions referred  to  in  the  4th  paragraph  of  the  defence  madel 
336]  Give  the  "name  and  address  of  the  builder  or  build- 
era,  or  other  person  or  persona  by  whom  they  were  wholly 
or  partially  executed. 

2.  "  When  did  the  said  Isaac  Eade  consent  to  or  authorize 
the  altenitions  and  additions  mentioned  in  the  said  4th  paia- 

ither  than  the  alterations  to  which  he  consented  in 
)  Was  the  consent  or  authority  given  on  more  than 
asion?  If  so,  state  the  times  of  each.  Also  state 
id  in  whose  presence  such  consent  and  authority,  or 
B  and  authorities  were  given.  State  fully  the  con- 
n  or  conversations  when  such  license  or  consent, 
:  or  consents,  were  given  by  the  said  Isnac  Eade." 
uiis,  J.,  at  cliambeis,  ordered  thnt  the  latter  part  of 
»nd  interrogatory  shonld  be  struck  out,  whicli  asked 
id  in  whose  presence  the  alleged  consent  was  given, 
nanded  a  full  statement  of  tlie  conversations. 
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The  plaintiffs  appealed  to  the  Exchequer  Division,  where 
Cleasby,  B.,  was  of  opinion  that  the  order  of  Hawkins,  J., 
should  be  affirmed,  and  Kelly,  C.B.,  considered  that  the 
second  interrogatory,  as  originally  drawn,  ought  to  be 
allowed. 

The  plaintiffs  appealed  to  this  court. 

Anderson  (A.  T,  Latorence^  with  him),  for  the  plaintiffs : 
It  is  necessary  that  the  plaintiffs  should  know  when  and  in 
whose  presence  the  alleged  consent  by  the  intestate  was 
given,  in  order  that  they  may  have  an  opportunity  of  test- 
ing the  truth  of  the  defence ;  and  if  they  are  not  allowed  to 
ask  the  particulars  of  the  conversations,  they  may  be  taken 
by  surprise  at  the  trial.  The  interrogatories,  which  the 
plaintins  propose  to  administer,  are  of  a  very  similar  char- 
acter to  those  allowed  in  Hawkins  v.  Carr  (/)  and  Hills  v. 
Wales  (") ;  and  since  the  coming  into  operation  of  the  Judi- 
cature Acts  the  power  to  interrogate  has  been  much  enlarged. 

Lumley  Smithy  for  the  defendant :  The  question  is  not 
whether,  upon  principle,  these  interrogatories  ought  to  be 
allowed,  but  whether  the  discretion  of  the  judge  at  chambers 
ought  to  be  overruled.  The  cases  cited  in  support  of  the  argu- 
ment for  the  plaintiffs  are  not  in  point ;  for  the  interrogato- 
ries allowed  in  them  *related  at  least  primarily  to  facts,  [337 
and  not  merely  to  conversations  and  matters  of  evidence. 

A.  T.  Lawrence,  for  the  plaintiffs,  in  reply. 

Cotton,  L.  J.:  The  Lords  Justices  have  requested  me  to 
give  judgment.  The  practice  formerly  observed  at  common 
law  has  now  come  to  an  end.  Under  the  Judicature  Acts 
every  party  to  an  action  has  a  right  to  administer  interroga- 
tories, but  the  party  served  with  them  may  object  to  such  as 
are  scandalous,  or  irrelevant,  or  not  put  bo7ia  fide,  or  imma- 
terial. The  grounds,  upon  which  an  objection  may  be  made, 
are  pointed  out  in  Order  xxxi,  Rule  6.  But  the  onus  of  proof 
lies  upon  the  person  wlio -applies  to  strike  them  out,  and  it  is 
the  prima  facie  right  to  administer  them.  Tiie  question 
before  us  is  whether  the  decision  of  Mr.  Justice  Hawkins 
was  right ;  it  has  been  argued  before  the  Exchequer  Di- 
vision ;  if  that  court  had  been  unanimous,  I  should  have 
been  unwilling  to  entertain  this  appeal  unless  there  had 
been  an  error  in  a  matter  of  principle.  Now  I  do  not  pub 
my  decision  upon  the  ground  that  the  plaintiffs  are  admin- 
istrators, although  it  may  sometimes  happen  that  an  ex-' 
ecutor  or  administrator  may  properly  interrogate  as  to 
circumstances,  which  lay  within  the  knowledge  of  the  de- 
ceased person  whom  he  represents.     It  seems  to  me  that  the 

(')  Law  Rep.,  1  Q.  B,,  89,         {»)  Law  Rep.,  9  C.  P.,  688  ;  10  Eng.  R.,  369. 
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interrogatories  have  gone  too  far,  and  also  that  the  objec- 
tions have  gone  too  far.  Looking  at  the  practice  formerly  ex- 
isting in  the  Court  of  Chancery,  I  think  that  the  plaintiff  is 
entitled  to  a  discovery  of  the  facts  upon  which  the  defendant 
relies  to  establish  his  case,  but  not  of  the  evidence  which  it 
is  proposed  to  adduce.  I  think  that  the  words  "in  whose 
presence"  should  be  struck  out ;  the  defendant  is  not  bound 
to  give  the  names  of  the  witnesses  whom  he  intends  to  call 
at  the  trial.  Then  comes  the  question  as  to  conversations. 
The  old  rule  of  pleading  in  chancery  was  that  conversations 
when  relied  upon  as  admissions  must  be  stated  in  substance 
and  effect ;  and  this  was  a  wholesome  rule  to  be  followed, 
because  it  prevented  the  opposite  party  from  being  taken  by 
surprise.  In  the  present  case  I  think  that  onlv  the  sub- 
stance of  the  conversations  need  be  set  forth  in  the  answers 
to  the  interrogatories.  The  word  ''fully"  must  be  struck 
out,  for  the  plaintiffs  must  rest  content  with  a  fair  statement. 
338]  I  have  felt  doubt  whether  *the  conversations  fall 
within  the  line  of  defence  as  set  up  by  the  pleadings;  but 
on  the  whole  I  think  that  they  do ;  and  if  they  do,  the 
plaintiffs  are  entitled  to  know  what  they  were.  I  think  that 
on  the  whole  the  appeal  must  be  allowed  without  any  costs. 
Beam  WELL  and  Brett,  L.  JJ.,  concurred. 

Appeal  allowed. 

Solicitor  for  plaintiffs  :  Charles  Gregory. 
Solicitors  for  defendant :  Angell  &  Irribert-  Terry. 

See  30  Eng.  R.,  692  note.  that  the  defendant  should  be  required 
The  court  may  order  a  bill  of  par-  to  furnish  a  bill  of  particulars,  setting 
ticulars  of  the  relator's  claim,  in  qwo  forth  the  facts  and  circumstances  which 
Via/rranio :  People  v.  Nolan,  63  How.  induced  him  to  believe  that  the  place 
Pr.,  271,  10  Abb.  N.  C,  471,  affirmed  was  being  used  for  covering  forbidden 
Sept.  1882.  correspondence  in  the  mails  under  a 
In  an  action  against  a  postmaster  for  fictitious  address  :  Wilson  v.  Pearson, 
withholding  letters  of  the  plaintiff,  the  14  Rep'r,  391,  U.  S.  C.  C. 
defendant  set  up  as  a  defence  a  regu-  Though  one  was  refused  as  against 
lation  of  the  post  office  department  defendant  in  a  suit  against  a  bank  to  re- 
permitting  the  detention  of  letters,  cover  the  balance  of  a  deposit,  where 
whenever  the  postmaster  had  reason  the  bank  set  up  as  a  defence  that  all 
to  believe  that  a  designated  place  is  the  money  deposited  with  defendant 
being  used  for  covering,  under  a  ficti-  had  been  paid  :  Mayor,  etc.,  v.  National, 
tioua  address,  correspondence  forbid-  etc.,  14  N.  Y.  Weekly  Dig.,  492,  27 
den  circulation  in  the  malls.      Held,  Hun,  318. 
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[8  Exchequer  Divuion,  341.] 

Feb.  28,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

*SwAiNSON  V.  The  North  Eastern  Railway    [341 

Company. 

Ma9ter  and  Servant — LiabHitjf  of  Master  to  Servant  for  Injury  caused  by  Negligence 

of  Felloto  Servant — Common  MnploymetU, 

At  L.  were  two  stations,  one  belon^ng  to  the  G.  railway  company,  and  the  other 
to  the  defendants.  These  abutted  one  upon  another,  and  were  approached  by  paral- 
lel lines  of  rails :  the  entrance  and  exit  from  the  stations  were  g:oyerned  by  signals 
-and  points  worked  by  signalmen,  whose  duty  was  common  to  both  stations.  S. 
was  one  of  these  signalmen :  he  was  engaged  and  paid  by  the  G-.  railway  com- 
pany, and  wore  tlieir  uniform  ;  but  his  duty  was  to  attend  to  the  defendants' 
trains  as  well  as  to  those  of  the  G.  railway  company.  An  engine  of  the  defendants 
was  upon  the  lines  of  the  G.  railway  company,  and  S.  signalled  to  the  driver  to 
go  on  to  the  defendants*  lines ;  the  driver  obeyed,  and  having  reversed  the  engine, 
negligently  ran  over  and  killed  S.,  who  was  then  looking  at  a  train  coming  in  an- 
other direction : 

Held,  reversing  the  judgment  of  the  Exchequer  Division,  that  S.  and  the  driver  of 
the  engine  were  not  engaged  in  a  common  employment,  and  that  the  defendants  were 
liable  to  compensate  the  widow  of  S.  for  his  death. 

The  plaintiflf  sued  to  recover  damages  for  the  death  of  her 
husband,  who  was  killed  by  the  negligence  of  the  driver  of 
one  of  the  defendants'  engines. 

The  facts  of  the  case  and  course  of  the  trial  are  fully,  de- 
tailed in  the  judgment  delivered  by  Pollock,  B.,  and  herein- 
after set  forth. 

May  12,  1877.      Waddy,  Q.C.,  for  the  plaintiff. 
C,  Russell^  Q.C.,  and  C.  Grompton^  for  the  defendants. 

Ou/r,  adv.  xuU. 

June  1.  The  judgment  of  the  Court  (Pollock  and  Huddle- 
Bton,  BB.)  was  deliv.ered  by 

Pollock,  B.:  This  action  was  brought  by  the  plaintiff, 
who  was  the  widow  of  Thomas  Swainson,  against  the  North 
Eastern  Railway  Company  to  recover  damages  for  the 
death  of  her  husband,  who  was  killed  by  the  negligence 
of  an  engine  driver  in  the  service  of  the  defendants.  The 
trial  took  place  before  my  Brother  Quain  at  the  Middlesex 
Trinity  Sittings,  1876,  when  the  following  facts  were  proved. 

*Adjoining  Wellington  Street,  Leeds,  are  two  rail-  [342 
way  stations,  the  one  belonging  to  the  Great  Northern 
Railway  Company,  and  the  other  to  the  North  Eastern 
Railway  Company.  These  abut  upon  each  other  and  are 
approached  from  the  south  by  lines  of  rails,  two  of  which 
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belong  to  each  of  these  companies,  the  entrance  to  or  exit 
from  the  station  being  governed  by  signals  and  points, 
which  are  worked  by  signalmen,  whose  duty  is  common  to 
both  stations. 

The  deceased  man  Swainson  was  one  of  these  signalmen, 
and  he  had  acted  for  four  y**ars  in  the  same  position.  He 
was  engaged  and  paid  by  the  Great  Northern  Railway  Com- 
pany, and  wore  their  uniform,  and  was  not  made  aware  at 
the  timt3  of  his  appointment  that  he  was  a  joint  servant,  but 
in  fact  his  duty  was  to  attend  to  the  North  Eastern  trains  as 
well  as  the  Great  Northern  as  to  points  and  signals,  when 
any  engines  or  trucks  had  to  be  transferred  from  the  rails 
of  one  company  to  those  of  the  other ;  as  between  the  two 
companies  Swainson  was  one  of  what  was  called  the  "joint* 
station  staff,"  all  of  whom  were  engaged  and  paid  by  the 
Great  Northern  Railway  Company,  the  cost  of  their  salaries 
was  treated  as  a  joint  charge  and  borne  equally  by  the  two 
companies,  and  when  Swainson  received  nis  wages  at  the 
end  of  each  week,  h^  signed  a  pay  sheet,  which  was  headed, 
*' Great  Northern  Railway  Traffic  Department  Pay  Bill," 
*' Joint  Station  Staff." 

On  the  7th  of  May,  1875,  Swainson  in  the  discharge  of  his 
duty  was  standing  on  the  six  foot  space  between  the  Great 
Northern  arrival  and  the  North  Eastern  departure  lines.  A 
North  Eastern  engine  came  towards  the  station  on  the  Great 
Northern  arrival  rails  with  some  Great  Northern  coal  trucks, 
and  Swainson  signalled  to  the  driver  to  go  on  to  the  North 
Eastern  departure  line.  The  driver  obeyed  and  went  on  to 
that  line  until  he  passed  some  points,  when  he  reversed  his 
engine  and  backed  out  again,  having  a  van  before  the  en- 
gine, which  obscured  his  view  of  the  line.  Swainson  was 
then  looking  in  the  other  direction  watching  a  train  coming 
from  the  south,  and  failing  to  observe  the  engine  and  van 
coming  out  he  was  struck  by  the  step  9f  the  van,  knocked 
down  and  killed. 

Evidence  was  given  on  the  part  of  the  plaintiff  that  the 
engine  driver  had  not  turned  on  his  whistle  when  he  backed 
out,  and  also  that  it  was  unsafe  to  back  out  with  the  van  be- 
fore the  engine. 

343]  *At  the  close  of  the  case  my  Brother  Quain  left  two 
questions  to  the  jury  ;  1st,  was  there  negligence  on  the  part 
of  the  driver  of  the  defendants'  engine ;  and  2d,  was  there 
contributory  negligence  on  the  part  of  the  deceased  man, 
Swainson  ?  * 

The  jury  answered  the  first  of  these  questions  in  theaffirm- 
ative  and  the  second  in  the  negative.     We  see  no  grounds 
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for  disturbing  this  verdict  as  being  against  the  weight  of  evi- 
dence upon  either  question.  The  counsel  for  tlie  defendants 
raised,  however,  a  further  point,  viz.,  that  the  driver  of  the 
engine  and  Swainson  were  engaged  in  a  common  employ- 
ment, and  that  the  risk  which  resulted  in  his  death  was  inci- 
dental to  that  employment,  the  consequences  of  which  he 
had  undertaken.  The  learned  judge  ruled  against  the  de- 
fendants upon  this  point,  but  reserved  leave  to  move,  the 
court  having  power  to  draw  inferences  of  fact. 

The  case  was  fully  and  ably  argued  before  us,  and  upon 
the  facts  and  finding  of  the  jury  it  is  clear  that  an  action 
would  well  lie  against  the  driver  of  the  engine,  by  whose  neg- 
ligent act  the  death  of  Swainson  was  occasioned.  Whether 
the  relation  of  Swainson  to  the  defendants  was  such  that  this 
action  can  be  maintained  against  the  defendants,  is  a  ques- 
tion the  solution  of  which  is  more  difficult,  and  requires  a 
careful  consideration-both  of  the  facts  proved  and  of  the  law 
properly  applicable  to  them. 

It  will  be  well  in  the  first  place  to  see  what  is  the  princi- 
ple affecting  this  case,  which'  can  be  gathered  from  author- 
ity. Up  to  a  certain  point  this  is  clear:  wherever  the 
person  injured  and  he,  by  whose  negligent  act  the  injury 
is  occasioned,  are  engaged  in  a  common  employment  in  the 
service  of  the  same  master,  no  action  will  lie  against  the 
master  if  he  be  innocent  of  any  personal  negligence.  The 
negligence  of  a  fellow  servant  is  taken  to  be  one  of  the 
risks,  which  a  servant  as  between  himself  and  his  master  un- 
dertakes, when  he  enters  into  the  service.  Thia  is  thor- 
oughly established  by  the  cases  of  PriestUy  v.  Fowler  (*), 
Hutchinson  v.  TJie  YorJc^  Newcastle  <£  Berwick  Ry.  Co.  ("), 
and  other  cases. 

In  Wiggett  v.  Fox  (*)  the  rule  was  held  to  apply  where 
Wiggett,  the  person  injured,  was  the  servant  of  Moss,  a 
piece-worker,  and  he  by  whose  negligence  the  injury  was 
occasioned  was  in  the  ^immediate  employ  of  the  de-  [344 
fendants  ;  but  in  that  case  it  is  to  be  observed  that  although 
Wiggett  was  engaged  by  the  piece-worker,  it  was  a  part  of 
the  agreement  between  the  latter  and  the  defendants  that 
the  workmen  should  be  paid  their  weekly  wages  by  the  de- 
fendants, so  that,  as  was  said  by  Martin,  B.,  in  the  course 
of  the  argument.  Moss  was  not  a  sub-contractor  in  the 
sense  that  an  action  would  lie  against  him  by  a  stranger. 
In  Wilson  v.  Merry  (*)  it  was  held  that  the  master  was 
protected,  although  the  fellow  servant,  whose  negligence 

Q)  3M.  AW^.,  L  (»)  II  Ex.,  832. 

(«)  6  Ex.,  843.  C*)  Law  Rep.,  1  Sc.  Ap.,  326. 
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caused  the  injury,  was  a  manager.  So  in  Morgan  v.  The 
Yale  of  Neath  Ry.  Co.  (*)  and  Lovell  v.  Howell  (*),  where 
the  work  in  which  the  two  servants  were  engaged  was  wholly 
dissimilar. 

In  all  these  cases  there  was  not  only  a  common  employ- 
ment, that  is,  an  employment  with  a  common  object,  but 
also  common  service,  that  is,  service  under  one  master. 
Dicta  are  to  be  found,  however,  in  some  of  the  cases,  which 
tend  to  suggest  that  the  principle  ought  to  be  applied  to 
cases,  in  which  the  element  of  common  service  may  be  want- 
ing. There  is  great  diflSculty  in  so  holding,  because  when 
it  is  said  that  the  servant  undertakes  the  risk  of  the  negli- 
gent acts  of  his  fellow  servant,  the  question  arises,  "under- 
takes to  whom  ?"  and  the  proposition  must,  we  think,  be 
limited  by  confining  the  unaertaking  to  the  master  of  the 
servant  who  is  supposed  to  give  it,  and  that  it  cannot  rea- 
sonably be  extended  to  strangers,  or  those  who  though  hav- 
ing some  interest  in  a  joint  operation  are  not  in  some  sort 
the  master  of  the  person  injured.  It  is  not  necessary,  in  the 
view  which  we  take  of  this  case,  to  pursue  this  further. 
Before  dismissing  the  cases,  however,  it  is  right  to  notice 
two,  Voss  V.  Lancashire  and  Yorkshire  Ry.  Co.  (')  and 
Warhxtrton  v.  Great  Western  Ry.  Co.  (*),  which  were  cited 
by  Mr.  Waddy  in  favor  of  the  plaintiff  as  governing  the 
present  case.  In  the  former  of  these  a  man  named  Voss,  a 
blacksmith  in  the  employ  of  the  East  Lancashire  Railway 
Company,  was  working  at  one  of  their  engines,  which  was 
on  their  siding  at  the  Liverpool  station,  when  an  engine  be- 
longing to  the  defendants  and  driven  by  one  of  their  drivers 
345]  pushed  some  wagons  into  the  siding,  and  *80  Voss 
was  killed.  The  station  was  in  the  joint  occupation  of  the 
defendants  and  the  East  Lancashire,  but  the  deceased  was 
the  servant  of  the  latter  company  and  not  of  the  defendants, 
and  upon  this  ground  the  court  held  that  the  defendants 
were  liable.  In  Warburton  v.  Great  Western  Ry.  Co.  (*) 
the  facts  as  stated  in  the  judgment  of  the  court  were  as  fol- 
lows :  The  plaintiff  was  a  servant  in  the  employ  of  the  Lon- 
don and  North  Western  Railway  Company,  and  was  at  work 
in  the  Victoria  station  in  Manchester,  when  an  engine  driver 
in  the  employ  of  the  defendants,  the  Great  Western  RaiK 
way  Company,  having  entered  the  station,  shunted  a  train 
'belonging  to  the  defendants  from  one  part  of  the  station  to 
another,  and  in  so  doing  was  guilty  of  the  negligence  com- 
plained of.     The  station  was  the  property  of  the  London 

(»)  Law  Rep.,  1  Q.  B.,  149.  (»)  2  H.  «k  N.,  728. 

(')  1  C.  P.  D.,  161 ;  16  Eng.  R.,  601.  (*)  Law  Rep.,  2  Ex.,  30. 
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and  North  Western  Railway  Company,  and  was  used  in 
common  by  the  plaintiff's  employers  and  the  defendants  and 
other  companies.  By  an  arrangement  between  these  com- 
panies, the  defendants'  engine  driver  ought  to  have  awaited 
a  signal  from  an  officer  of  the  London  and  North  Western 
Railway  Company  before  he  shunted  the  train  into  the 
siding  ;  but  without  doing  so,  and  without  any  signal  at  all, 
he  shunted  the  train  and  negligently  caused  the  injury  in 
question  to  the  plaintiff.  Upon  these  facts  the  court  say, 
''We  are  of  opinion  that  inasmuch  as  the  injury  sustained 
by  the  plaintiff  was  occasioned  by  the  servant  of  the  defend- 
ants, not  in  the  course  of  any  common  employment  or  opera- 
tion under  the  same  master,  but  by  negligence  in  the  dis- 
charge of  his  ordinary  duty  to  the  defendants  alone,  this  case 
is  distinguishable  from  all  which  have  been  decided  in  rela- 
tion to  the  above  doctrine  of  exemption,  and  that  therefore 
this  action  is  maintainable." 

In  the  present  case  the  circumstances  material  to  the  legal 
position  of  the  parties,  and  the  rights  flowing  therefrom, 
were  very  different.  The  deceased  man,  Swainson,  though 
engaged  by  the  Great  Northern  Company,  and  wearing  their 
uniform,  was  one  of  a  joint  staff,  and  for  four  years  had 
received  his  weekly  wages  as  such  ;  he  was  therefore  practi- 
cally in  the  service  of  two  companies,  who  quoad  his  ser- 
vice and  employment  were  partners.  But  further  than  this, 
as  was  said  by  Lord  Colonsay  in  Wilson  v.  Merry  ('),  ''  we 
must  look  to  the  functions  the  party  discharges,  and  his 
•position  in  the  organization  of  the  force  employed,  [346 
and  of  which  he  forms  a  constituent  part."  Referring,  then, 
to  the  duties  of  Swainson  and  the  very  acts  on  which  he  was 
engaged  at  the  time  of  his  death,  the  evidence  shows  that 
they  were  not  performed  as  servant  of  or  for  the  benefit  of 
one  company  only,  but  were  essentially  necessary  for  the 
common  business  of  both,  namely,  the  interchange  of  the 
traffic  between  the  two  stations. 

The  case  therefore  falls  within  and  is  governed  by  the 
principle  that  where  there  is  common  employment  in  com- 
mon service  the  master  is  not  liable,  and  our  decision  must 
be  for  the  defendants,  for  whom  judgment  must  be  entered. 

Judgment  for  the  defendants. 
The  plaintiff  appealed. 

1878.  Feb.  21,  22.  Bevjamin,  Q.C.,  and  Willis,  Q.C. 
{T.  L.  Wilkinson  with  them),  for  the  plaintiff:  The  ques- 
tion is,  whether  the  negligence  of  the  driver  of  the  defend- 

0)  Law  Rep.,  1  Sc.  Ap.,  346. 

31  Eng.  Rep.  36 
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ants'  engine  was  one  of  tbe  risks  which  the  deceased  had 
taken  uf)on  himself:  it  is  submitted  that  althongli  he  was 
one  of  tlie  '*  joint  station  staff,"  he  was  not  in  the  service  of 
the  defendants,  and  therefore  not  a  fellow  servant  with  the 
driver  of  the  defendants'  engine. 

[Bramwell,  L.J.:  In  Rourke  v.  WJiite  Moss  Colliery 
Co,  (/)  it  was  held  that  a  master  is  not  liable  for  the  negli- 
gence of  his  general  servant,  whilst  that  servant  is  acting 
under  the  orders  and  control  of  another  person.] 

It  is  plain,  from  the  opinion  of  Lord  Cairns,  L.C.,  in 
Wilson  v.  Merry  ('),  that  the  exemption  from  liability  of  a 
master  to  his  servant  for  the  negligence  of  a  fellow  servant 
depends  upon  contract :  but  as  the  deceased  was  not  in  the 
service  of  the  defendants,  no  implied  contract  by  him  existed 
that  they  should  not  be  liable  for  the  negligence  of  their 
servants. 

C  Mussell,  Q.C.,  and  C.  Crompton,  for  the  defendants: 
The  question  is,  whether  the  doctrine  ^''  respondeat  super  ior^'* 
applies.  It  is  too  narrow  a  definition  to  say  that  the  ex- 
emption from  liability  depends  upon  a  common  employment : 
it  is  more  correct  to  say  that  the  liability  depends  upon 
whether  the  person  doing  the  injury  and  the  person  injured 
347]  a>"^  members  of  a  common  ^establishment  or  a  com- 
mon family.  No  distinction  can  be  drawn  between  the  re- 
lations of  the  two  companies  as  to  the  use  of  the  station  and 
the  relations  of  the  partners.  The  rule  as  to  exemption  has 
been  gradually  enlarged  from  common  employment  to  com- 
mon service  :  Morgan  v.  Vale  of  Neath  Jiy.  Co.  (*) ;  Farwell 
V.  Boston  and  Worcester  Railroad  Corporation  (*).  No 
reason  exists  why  the  exemption  should  not  be  extended  to 
a  case  like  this. 

[Brett,  L.J.:  Warburton  v.  Chreat  Western  Railway  (') 
is  against  the  argument  for  the  defendants.] 

The  exemption  has  been  held  to  exist  where  a  servant  has 
negligently  injured  the  servant  of  a  subcontractor,  Wiggett 
V.  Fox  (•) ;  where  the  injury  has  been  inflicted  by  a  general 
servant  tetnporarily  employed  by  another  master,  Murray 
V.  Cxirrie  (') ;  Rourke  v.  White  Moss  Colliery  Co.  (•) ;  and. 
also  where  the  negligence  of  a  servant  has  injured  a  volun- 
teer :  Degg  v.  Midland  Railioay  Co.  (*).  As  instances  where 
the  head  of  a  common  establishment  has  been  held  not  to  be 
liable  for  the  negligence  of  one  member  thereof  resulting 

(•)  2  C.  p.  D.,  205  ;  20  Eng.  R.,  469.  (»)  Law  Rep.,  2  Ex.,  80. 

(«)  Law  Rep..  I  Sc.  Ap.,  826,  at  p.  882.         («)  11  Ex..  832 :  26  L.  J.  (Ex.),  188. 
(«)  Law  Rep.,  1  Q.  B.,  149.  (')  Law  Rep.,  6  C.  P..  24. 

(*)  4  Metcalfe's  Amer.  Rep.,  49.  (^)  2  C.  P.  D.,  206;  20  Eog.  R,  469. 

O  1  a  «k  N.,  247 ;  26  L.  J.  (Ex.),  839. 
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in  injury  to  another,  may  be  cited  Southcotev.  Stanley  {^)\ 
Wilson  V.  Merry  {*).  No  case  is  to  be  found  exactly  like 
the  present.  It  is  unnecessary  for  the  defendants  to  con- 
sider whether  the  master's  liability  is  limited  on  the  ground 
of  a  supposed  contract;  but  in  Deffff  v.  Midland  Railway 
Co.  (')  the  facts  negatived  the  existence  of  any  contract : 
the  decision  is  in  favor  of  the  present  defendants,  because  it 
shows  that  a  person  acting  as  servant  may  be  disentitled  to 
compensation,  although  he  has  not  contracted  with  the  em- 
ployers of  the  persons  doing  the  injury  that  they  shall  not 
be  liable  ;  it  also  establishes  that  if  a  person  voluntarily 

I)uts  himself  in  a  position  of  danger  with  respect  to  servants, 
le  is  not  entitled  to  sue  the  master  in  the  event  of  his  sus- 
taining injury.  If  the  deceased,  although  employed  by  the 
Great  Northern  Railway  Company,  discharged  duties  which 
involved  acts  of  service  towards  the  defendants  and  required 
him  to  do  acts  for  their  benefit,  he  *and  the  driver  [348 
of  the  engine  were  collahorateurs  within  the  meaning  of  the 
rule. 

Willis^  Q.C.,  replied. 

Cur.  adv.  wilt. 

Feb.  23.  Bramwell,  L.J.:  I  think  that  the  reasoning 
of  the  judgment  in  the  Exchequer  Division  shows  that  this 
appeal  must  be  allowed  ;  and  1  am  inclined  to  surmise  that 
the  facts  were  misconceived.  The  principle  governing  the 
liability  of  a  master  may  be  stated  in  the  following  manner  : 
he  is  liable  for  an  injury  done  to  a  stranger  by  his  servant 
acting  within  the  scope  of  the  latter's  authority,  because  the 
stranger  has  had  no  hand  in  the  choice  of  the  servant.  This 
seems  a  sound  rule  of  law  ;  but  where  a  person  is  injured 
by  the  negligence  of  a  fellow  servant,  a  different  rule  pre- 
vails. This  latter  rule  is  not  limited  to  the  case  of  servants  ; 
it  extends  to  guests,  who  cannot  sue  the  master  of  the 
house  for  an  injury  done  by  his  servants.  We  must  con- 
sider what  obligations  a  servant  takes  upon  himself;  it  is 
sometimes  said  that  he  contracts  to  take  upon  himself  the 
risks  of  his  service ;  but  the  proposition  may  also  be  stated 
as  follows,  namely,  that  he  has  not  stipulated  for  a  right  of 
action  against  his  master  if  he  sustains  damage  from  the 
negligence  of  a  fellow  servant.  The  two  forms  of  the  propo- 
sition seem  to  me  substantially  the  same;  in  either  case  it 
is  necessary  to  prove  that  a  relation  has  been  established 
between  the  person  who  complains  and  the  master  of  the 

(')  1  H.  <k  N.,  24Y  ;  26  L.  J.  (Ex.),  339.  (•)  Law  Rep.,  1  Sc.  Ap.,  826. 

(»)  1  H.  <Sc  N.,  773;  26  L.  J.  (Ex.),  171. 
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person  who  does  the  injury  ;  and  this,  I  think,  was  the  view 
of  the  law  adopted  in  the  iSxcheqiier  Division.  Bur  I  differ 
from  them  in  the  view  taken  of  tlie  facts.  The  defendants 
were  not  in  any  manner  the  masters  of  Swainson  ;  it  is  true 
that  h(i was  one  of  the  joint  station  staff ;  and  he  was  bound 
to  discharge  some  duties  for  their  benefit ;  but  they  could 
give  him  orders  only  by  permission  of  the  Great  Nortiiern 
Kailway  Company.  Again,  could  the  defendants  have  sus- 
tained an  action  against  Swainson  for  incompetence  in  the 
discharge  of  his  duties  whereby  they  suffered  damage  ?  It 
is  plain  that  they  could  not.  It  may  seem  strange  that  if 
there  had  been  a  partnership  between  the  defendants  and 
the  Great  Northern  Railway  Company  as  to  the  business 
carried  on  at  the  joint  station,  neither  company  would 
349]  *havebeen  liable  for  the  injury  done  to  their  servants; 
and  it  may  be  argued  that  the  only  difference  between  a 
partnership  and  the  mode  of  conducting  the  business  in  the 
present  case  is  one  of  form  ;  but  the  answer  is,  that  in  the 
case  of  a  partnership  Swainson  would  have  been  entitled  to 
a  remedy  against  the  defendants  in  the  event  of  the  non-pay- 
ment of  his  wages ;  and  though  in  point  of  fact  this  may 
not  have  been  a  great  advantage,  yet  the  principle  remains 
the  same.  It  may  be  said  that  in  working  the  signals  for 
the  defendants'  engine  he  was  a  volunteer  working  for  both 
companies,  and  was  in  a  common  employment  with  the 
driver;  but  I  do  not  think  that  that  contention  would  be 
well-founded;  it  would  resemble  the  case  where  a  carman 
receiving  cotton  was  injured  by  the  negligence  of  the  ser- 
vants of  the  brokers  employed  in  delivering  it ;  and  it  was 
held  that  the  brokers  were  liable  (*),  for  the  carman  and  the 
servants  of  the  brokers  were  not  under  the  same  control,  and 
were  not  members  of  a  common  establishment ;  the  work 
was  joint,  but  the  employment  was  different.  Moreover,  in 
the  present  case,  Swainson  at  the  moment  when  the  accident 
happened  was  no  longer  engaged  in  a  common  employment 
with  the  driver  of  the  defendants'  engine. 

I  am  of  opinion  that  the  judgment  must  be  reversed. 

Breit,  L.  J.:  I  am  of  the  same  opinion.  We  are  not  en- 
titled to  consider  the  origin  of  the  rule,  which  exempts  a 
master  from  liability  when  his  servant  is  injured  by  the 
negligence  of  a  fellow  servant ;  but  it  has  been  said  that  the 
exemption  depends  upon  an  implied  contract  entered  into 
between  the  master  and  servant.  I  think,  however,  that  the 
plaintiff  in  the  present  case  is  entitled  to  recover,  because  at 
the  time  of  the  accident  the  deceased  was  not  in  a  common 

Q)  See  Abraham  v.  Reynolds,  6  H.  <&  N.,  148. 
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service,  nor  engaged  in  a  common  employment  with  the 
driver  of  the  engine,  nor  engaged  in  a  joint  operation.  I 
think  that  the  authorities  bear  out  the  proposition  laid  down 
in  the  Exchequer  Division  that  in  order  to  give  rise  to  the  ex- 
emption there  must  be  a  common  employment  and  a  common 
master;  it  is  not  necessary  that  there  should  be  a  common 
service  for  a  definite  time  or  at  fixed  wages ;  for  the  exemp- 
tion exists  in  the  case  of  volunteers  and  of  other  persons, 
where  plainly  there  has  been  no  contract  for  payment;  a 
volunteer  puts  himself  under  the  ^control  of  another    [350 

Eerson,  and  in  respect  of  that  other  person  he  is  for  the  time 
eing  in  the  position  of  a  servant.  For  the  defendants  it 
was  not  denied  that  this  doctrine  is  well  established,  but  it 
was  contended  that  the  driver  of  the  engine  and  the  deceased 
were  coUaborateurs.  To  a  certain  extent  I  should  agree 
with  the  argument ;  but  the  question  is,  did  the  deceased 
adopt  such  terms  of  service  as  placed  him  under  the  orders 
of  the  defendants?  if  he  did,  I  think  that  would  be  suflBcient 
to  exempt  them  from  liability.  That  Swainson  became  their 
servant  pursuant  to  contract  could  not  be  maintained  :  the 
only  circumstance  giving  color  to  such  an  argument  was  his 
signature  to  certain  pay-sheets;  but  that  is. clearly  insuffi- 
cient to  constitute  him  the  defendants^  servant.  It  was  con- 
tended that  as  regards  the  use  of  the  station  the  two  railway- 
companies  were  practically  f)artners :  I  cannot  come  to  the 
conclusion  that  they  were:  therefore  no  contract  existed 
between  Swainson  and  the  North  Eastern  Railway  Com- 
pany, and  he  was  servant  to  the  Great  Northern  Company 
alone.  Then  did  he  adopt  such  terms  of  service  as  placed 
him  under  the  orders  of  the  defendants?  If  the  question 
had  been  properly  raised,  it  might  have  become  necessary  to 
consider  whether  in  signalling  the  defendants'  engine  to 
move  from  the  Great  Northern  rails  he  did  adopt  the  terms 
of  such  a  service ;  but  at  all  events  he  ceased  to  be  under 
the  orders  of  the  defendants,  when  he  had  finished  with  the 
operation  of  signalling  ;  and  I  doubt  whether  he  was  under 
their  orders  even  whilst  he  was  engaged  in  that  operation. 
What  was  the  state  of  affairs  when  the  accident  happened  ? 
The  train  had  been  changed  from  the  Great  Northern  line 
on  to  the  North  Eastern  line;  Swainson  then  had  nothing 
further  to  do  with  the  North  Eastern  line :  he  was  acting 
solely  on  behalf  of  the  Great  Northern  Railway  Company 
and  was  not  assuming  to  act  upon  behalf  of  the  North  East- 
ern Railway  Company.  Upon  the  other  hand,  the  driver  of 
the  engine  was  solely  under  the  control  of  the  defendants. 
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It  seems  to  me  that  the  two  mea  were  strangers  to  one  aiiotber 
and  not  fellow  servants. 

Cotton,  L.J.:     I  am  of  opinion  that  the  judgment  of  the 
Exchequer  Division  must  berevei-aed.     The  driver  of  the  en- 
gine was  th«6erFantoftlie  North  Eastern  Railway  Company, 
351]     and  the  act  of  a  •servant  is  the  act  of  liis  employer, 
therefore  the  defendants  are  ^r/wia/oc/e  liable  ;  but  it  is  a 
rule  that  where  one  member  of  an  establislimentia  injured  by 
the  negligence  of  another  member  of  it,  tiie  master  is  not  an- 
swerable.    It  is  unnecessary  to  consider  how  the  rule  arises  ; 
but  it  is  clear  that  if  a  person  takes  upon  himself  to  act  as 
a  member  of  an  establishment,  he  cannot  maintain  an  action 
against  the  head  of  it  for  an  injury  occasioned  by  the  negli- 
gence of  any  person  belonging  to  it.     A  volnnteer  is  in  the 
same  position  as  a  servant :  Iteffff  v.  Midland  Ry.  Co.  (').    It 
must  be  shown  that  in  some  sense  the  deceased  was  the  ser- 
vant of  the  defendants;  but  he  and  the  driver  of  the  engine 
were  not  acting  together  at  the  moment  of  the  accident,  they 
were  doing   nothing  whatever  in  common:  for  the  reasons 
assigned  by  Brett,  L.J.,  which  I  need  not  go  through,  I  think 
that  the  shunting  was  over,  and  that  the  driver  oE  the  engine 
had  again  become  solely  the  servant  of  the  defendants  ;  he 
had  passed  the  bit  of  line  which  led  from  the  Great  North- 
ern Company's  rails  to   those  of  the  defendants,  and  had 
nothing  more  to  do  with  the  former  company.     Then  the 
circumstance  of  Swainson'a  signing  the  pay-sheet  did   not 
constitute  him   the  servant   of   the  defendants.     It  is   true 
that  he  was  a  member  of  llie  "joint  station  staff,"  but  the 
Great  Northern  Railway  Company  had  no  power  to  pledge 
the  defendants'  credit  to  Swainson,  who  was  under   the 
orders  of  that  company  alone;  during  the  shunting  opera- 
tions he  might  attend*  to  any  suggestions  which  might  be 
made  to  him  on  behalf  of  the  defendants,  but  that  did  not 
ke  him  a  servant  of  the  defendants.     It  may  be  said  that 
defendants  paid  him  a  portion   of  his  wages,  and  that 
I  created  the   relation    of   master  and   servant  between 
m  ;  but  in  truth  the  Great  Northern  Company  paid  the 
ole  of  his  wages,  and  one  half  of  them  was  repaid  by  the 
endanis:  and  upon  the  faces,  I  come  to  (lie  conclusion 
t  all  those  employed  by  the  Great   Northern  Railway 
npaiiy  were  paid  by  them  alone.     Judgment  reeeised. 
iolicitor  for  plaintiff:    W.  El(iood. 

lolicitors  for  defendants:    Williamson,  Hill  &  Co.,  for 
ihurdson,  Gutch  &  Co.,  York. 

(')  1  11.  AN.,  773;  2BL.  J.(Ejl),  171. 
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See  30  Eng.  Rep.,  837  note,  26  Alb.  Sykes  jj.  Packer,  39  Leg.  Int.,  320,  Sup. 

L.  J-,  G4.  Ct..  11  Weekly  Notes,  494;    Eiser  t. 

A  corporation  is  not  liable  to  the  ser-  Archer,  1  City  Courts  Rep.,  356. 
vant  of  a  contractor,  injured  by  reason  The  master  does  not  guarantee  the 
of  the  contractor's  neglic^ence,  in  using  competency  of  the  servants  or  the  safety 
a  scaffold  erected  by  the  corporation  of  the  machinery.  He  undertakes  to 
for  a  different  purpose — the  contractor  use  due  and  reasonable  care  in  botli  re- 
doing so  upon  his  own  responsibility  :  spects,  and  that  there  shall  be  no  neg- 
Locock  V.  Ogdensburgh,  etc.,  26  Hun,  ligence on  his  part  or  that  of  any  person 
382.  intrusted  by  him  with  the  duty  of  em- 

Where  defendant  employed  a  builder  ploying  servants  and    providing  ma- 

who  was  also  one  of  its  directors  to  chinery  :   Murphy  v,  Boston,  etc.,   14 

construct  a  floor,  and  paid  him  there-  N.  Y.  Weekly  Dig.,  222,  Ct.  Appeals  ; 

for  a  percentage  upim  the  cost,  he  is  a  Eiser  v.  Archer,  1  City   Courts  Rep., 

mere  contractor,  and  notice  to  him  of  856. 

a  defect  is  not  notice  to  the  company:  Where  a  master  takes  as  much  care 

Dillon  v.  Sixth  A  v.  R.  R.  Co.,  14  N.  i.  for  the  safety  of  his  servant  as  of  him- 

Weekly  Dig.,  517.  self,  he  cannot  be  held  guilty  of  negli- 

The    obligations    existing    between  gence :  Sykes  v.  Packer,  39  Leg.  Int., 

masterandservantdonot  exist  between  320,  Sup.  Ct.,  11  Weekly  Notes,  494. 

employer  and  contractor.    An  employer  If  injury  results  to  the  servant  from 

is  not  liable  to  others  for  injuries  re-  the  negligent  act  of  the  master,  or  of 

suiting  from  the  negligence  of  a  con-  his  representative,  the  master  is  prima 

tractor,   although  the  employer  may  facie  liable:   Gunter  v.    Graniteville, 

have  known  that  the  contractor  was  of  etc.,  15  S.  C,  443. 

b:id  character  :    Iron  Co.  v.  Dodson,  7  A  corporation  is  liable  to  an  employe 

L«i  (Tenn.),  367.  for  negligence  in  respect  to  such  acts 

Whether  a  person,  in  the  perform-  and  duties  as  it  is  required  to  perform 

ance  of  work  for  another,  is  a  servant  as  principal  or  master,  without  regard 

or  <M)ntractor,  depends   upon   whether  to  the  rank  or  title  of  the  agent  intrusted 

he  represents  the  will  of  his  principal  with  the  performance  :  Dillon  v.  Sixth 

in  the  management  and  details  of  the  A  v.  R.  R.  Co.,  14  N.  Y.  Weekly  Dig., 

work  :  Iron  Co.  v.  Dodson,  7  Lea  (Tenn.),  517. 

867.  The  mere  fact  that  in  a  railroad  com- 

The  State  is  not  answerable  in  dam-  pany*s    private  yard   where    cars  are 

ages  to  an  individual  for  an  injury  re-  loaded  and  unloaded  and  trains  made 

suiting  from  alleged  misconduct  or  neg-  up,  such  cars  are  permitted  to  move 

ligence  of  its  officers  or  agents  :  Clud-  along    the    tracks    unattended    by    a 

felter  «.  State,  86  N.  C,  51  ;  Gibbons  brakeman,  cannot  be  held  negligence  a.«* 

«.    U.    S.,  8    W^all.,    269;    Story    on  matter  of  law  as  against  the  company's 

Agency,  §319.  servants  employed  in  such  yard:  Kelly 

The  lessees  of  a  penitentiary  are  not  v.  Chicago,  etc.,  53  Wise.,  74. 
responsible  in  damages  for  personal  When  an  employe  enters  into  an  en- 
injuries  inflicted  upon  a  convict  result-  gagement  with  his  employer,  he  as- 
ing  from  defective  construction  of  a  sumes  all  the  risks  of  the  service 
sleeping  bunk,  the  bunk  having  been  arising  from  the  negligence  of  his 
constructed  by  a  sergeant  having  charge  fellow  servants  engaged  in  the  same 
of  the  convict,  and  under  the  iramedi-  business  or  common  employment  :  Tot- 
ate  supervision  of  one  of  the  peniten-  ten  v.  Pa.  R.  R.  Co.,  11  Fed.  Rep'r, 
tiary  commissioners  :  Cunningham  v.  564. 
Mijore.  55  Tex.,  373.  If  injury  to  the  servant  results  from 

The  liability  of  the  master  is  depend-  defective  machinery,  or  the  negligent 

ent  upon  his  right  to  control  the  ser-  act  of  a  co-servant,  the  master  is  not 

vant:  Cunningham  i;.  Moore,  55  Tex.,  responsible,  unless  the  proof  shall  go 

373.  further  and   show   that   the    master's 

An  employer  does  not  impliedly  negligence  in  purchasing  and  overlook- 
guarantee  the  absolute  safety  of  his  ing  his  machinery,  or  in  employing 
employees,  but  is  bound  to  provide  for  and  supervising  his  servants,  was  the 
their  safety  to  the  best  of  his  judgment:  cause    of    his    having    defective    ma- 
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chinerj  in  use  or  negltgpnt  servants 
engaged  :  Gunter  v.  Graniteville,  etc., 
15  S.  C,  443. 

Among  common  laborers,  constitut- 
ing a  distinct  class,  no  one  of  them,  as 
between  himself  and  his  co-equals,  is 
the  corporation's  agent ;  and  it  is  not 
liable  to  any  one  of  them  for  injuries 
resulting  from  the  acts  or  omissions  of 
any  other  one  of  the  class,  although 
each  of  the  company's  employes  would 
be  its  agent  as  to  entire  strangers  to  it : 
Louisville  and  Nashville  R.  B.  Co.  v, 
Collins,  2  Duvall  (Ky.),  114. 

A  master  is  not  liable  for  damages  to 
liis  servants,  occasioned  by  negligence 
or  unskil fulness  of  a  fellow  servant, 
unless  there  be  evidence  tending  to 
show  that  the  master,  or  his  agent,  in 
selecting  the  servant,  had  reason  to 
know  of  such  incompetency,  or  failed 
to  make  such  inquiries  as  prudence  re- 
quired when  he  was  employed,  or 
retained  bim  after  his  incompetency  or 
unfitness  had  become  obvious  :  Lee  «. 
Detroit  Bridge,  etc.,  62  Mo.,  565. 

If  one  servant  of  a  railroad  company 
becomes  aware  of  the  negligence  or  in- 
competency of  a  fellow  servant,  it  is 
his  duty  to  give  notice  to  the  company : 
Ross  V,  C.  W.  &  St.  P.  R.  R.  Co.,  2  Mc- 
Crary.  235. 

Upon  receiving  notice  of  tbe  incom- 
petency or  negligence  of  an  employe, 
the  railroad  company  continues  him  in 
service  at  its  own  risk,  notwithstand- 
ing the  fact  that  it  may  liave  made 
inquiry  or  had  an  investigation  and  de- 
cided that  such  servant. was  not  negli- 
gent or  incompetent.  It  is  bound  by 
the  fact  whatever  it  may  be  :  Ross  v, 
C.  W.  &  St.  P.  R.  R.  Co.,  2  McCrary, 
235. 

If  one  in  the  employ  of  a  railway 
company,  wbile  in  the  discharge  of  his 
duty,  is  injured  by  the  negligence  or 
incompetency  of  his  fellow  servants, 
and  it  is  made  to  appear  that  the  com- 
pany had  not  used  reasonable  care  in 
selecting  such  fellow  servant,  or  that, 
after  being  informed  of  their  incompe- 
tency it  retained  them  in  its  service,  it 
would  be  liable  in  damages  for  the  in- 

i'ury  sustained  :  H.  &  T.  C.  R.  R.  Co.  t>. 
lyers,  55  Tex.,  110. 
When  a  railroad  company  takes  a 
servant  into  its  employ,  it  becomes  ob- 
ligated to  use  proper  diligence  in  the 
employment  of  fellow  servants  of  ordi- 
nary fitness  and  competency,  and  not 


to  continue  an  incompetent  or  untit 
person  in  its  service  after  notice :  Koj« 
V.  C.  W.  &  St.  P.  R.  R.  Co.,  2  McCrarv, 
235. 

The  master  is  not  liable  to  his  ser- 
vant for  injuries  produced  by  his  fel- 
low servant  engaged  in  the  same 
business  and  common  employment, 
provided  there  be  no  negligence  in  the 
appointment  of  such  negligent  servant, 
or  in  his  retention  after  notice  of  his 
incompetency  :  Totten  v.  Pa.  R.  R.  Co., 
11  Fed.  Rep'r,  664. 

One  single  act  of  negligence  by  a 
servant  does  not  of  itself  have  any  ten- 
dency to  establish  general  incompe- 
tency :  Abb.  Trial  Ev. ,  p.  593  ;  Lee  tJ. 
Detroit,  62  Mo.,  565 ;  Baulec  «.  N.  Y., 
etc.,  59  N.  Y.,  356. 

The  ma.ster  is  not  liable  to  one  ser- 
vant for  the  negligence  or  want  of  skill 
of  a  fellow  servant,  unless  there  was  a 
want  of  due  care  in  selecting  the  fel- 
low servant,  or  unless  the  master 
retained  him  in  his  employment  after 
knowledge  of  his  carele^is  habits  or 
want  of  skill  :  Iron  Co.  v.  Dodson,  7 
Lea  (Tenn.),  367. 

The  rule  is  the  same,  although  the 
negligence  of  want  of  skill  of  the  fel- 
low servant  relates  to  the  ordinary 
repair  of  the  master's  machinery  by 
which  the  plaintiff  was  injured :  Iron 
Co.  V.  Dodson,  7  Lea  (Tenn.),  367. 

Fellow  servants  are  such  as  are  em- 
ployed in  the  same  service  and  subjcK^t 
to  the  same  general  control ;  but  if  a 
railroad  company  sees  fit  to  invest  one 
of  its  servants  with  control  or  superior 
authority  over  another  with  respect  to 
any  particular  part  of  its  business,  the 
two  are  not.  with  respect  to  such  busi- 
ness, fellow  servants,  one  being  subor- 
dinate to  the  other  :  Gravelle  v.  M.  & 
St.  L.  R.  R.  Co.,  11  Fed.  Rep'r,  569. 

Injury  to  a  brakeman  upon  a  train, 
en  route,  by  reason  of  a  collision  with 
another  train  moving  in  an  opposite 
direction,  and  which  was  the  result  of 
the  negligence  of  the  train  dispatcher, 
whose  duty  it  is  to  control  the  move- 
ment of  trains,  affords  no  right  of 
action  against  the  railroad  company  for 
the  injury.  The  brakeman  and  train 
dispatcher,  though  many  miles  apart, 
and  with  distinct  duties,  are  neverthe- 
less co-servants  in  the  accomplishment 
of  the  same  general  object :  Robertson 
V.  T.  H.  &  I.  R.  R.  Cx>.,  78  Ind..  77. 

An  employer  is  not  liable  to  his  ser- 
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vant  for  injury  to  him  resulting  from  of  its  employes  under  the  control  and 

the  acts  of  an  incompetent  felJow  ser-  direction  of  another,  then  the  two  are 

vant,  whose  incompetency  is  known  to  not  fellow  servants    engaged    in   the 

tiie  servant,  but  is  liable  for  an  injury  same  common  employment  within  the 

resulting  from  the  acts  of  a  careless  fel-  meaning  of  the  rule  above  stated :  Ross 

low  servant,  whose   carelessness  was  t?.  C.  W.  &  St.   P.   R.  R.  Co.,  2  Mc- 

known    to    the    employer,   and    also  Crary,  235. 

known  to  the  servant  injured  :  Cliam-  Where  the  rules  of  the  company  re- 

bers  u.  Willey,  3  Victorian  R.  (Law),  quired  that  "conductors  must  in  all 

17.     The  court,  Stawell,  Ch.  J.,  said  cases,  while  running  by  telegraph  or 

(p.  19): '*  It-is  said  that  plaintiff  con trib-  special  orders,  show  the  same  to  the 

uted  to  the  injury  by  remaining  in  the  engineer  of  their  train  before  leaving 

service  of  the  defendant  with  a  care-  stations   where  orders  are   received," 

less   fellow  servant.     But  there  is  a  and  that  "  the  engineer  must  read  and 

distinction  to  t>e  drawn  between  a  care-  understand   the  order   before  leaving 

less  fellow  servant  and  an  incompetent  the  station,"  held,   that  the  engineer 

one.     For  the  acts  of  an  incompetent  was,   in   an   important  sense,  subordi- 

servant   the  defendant  would   not  be  nate  to  the  conductor,  and  they  were 

responsible  to  a  fellow  servant ;  but  we  not  fellow  servants:    Ross  17.  C.  W.  «k 

think  it  Is  different  in  the  case  of  care-  St.  P.  R.  R.  Co.,  2  McCrary,  235. 

lessness."  Under  such  a  rule  the  conductor  was 

Barry,  J.,  said  :  "  I  was  much  pressed  the  superior  of  the  engineer  in  respect 
with  the  fact  that  this  injury  was  to  the  duty  of  delivering  or  showing 
caused  by  a  fellow  servant  ;  but  I  the  running  orders  to  the  engineer, 
think  there  is  a  distinction  between  an  and  when  such  conductor  failed  to 
incompetent  and  a  careless  fellow  ser-  show  such  orders  to  the  engineer,  and 
vant.  Where  an  incompetent  person  an  accident  happened  by  which  the 
is  employed  to  attend  an  engine — one  engineer  was  injured,  held,  that  the 
who  knows  nothing  about  the  business  .  company  was  liable  :  Ross  t).  C.  W.  & 
— a  fellow  servant  works  with  him  at  St.  P.  R.  R.  Co.,  2  McCrary,  235. 
his  own  peril.  He  voluntarily  exposes  Plaintiff,  having  been  at  divers  times 
himself  to  risk  by  not  remonstrating  employed  by  defendant  as  a  detective 
with  his  employer,  or,  if  his  applica-  in  cases  of  property  stolen  from  its 
tion  is  not  attended  to,  by  not  with-  cars,  was  requested  by  defendant's 
drawing  from  the  service  ;  but  from  agent,  duly  authorized  for  that  pur- 
carelessness  he  cannot  guard  so  well,  pose,  to  go  from  one  station  on  de- 
and  I  think  the  employer  should  be  fendant's  road  to  another  to  aid  in 
held  answerable."  discovering  persons  who  had   -stolen 

A  workman  in  a  company's  mine  property  from  defendant's  cars  at  the 
sustained  injury  by  the  insecure  fasten-  latter  station  ;  and  the  means  of  con- 
ing of  a  ladder,  which  it  was  the  duty  veyance  furnished  by  defendant  was  a 
of  the  manager  of  the  company  to  see  hand-car.  Held,  that  defendant  was 
securely  fastened.  liable    for    injury  to    plaintiff    while 

Held,  that  the  manager  was  the  rep-  riding  upon  said  car,  caused  either  by 
rescntative  of  the  company,  and  not  a  the  unfitness  of  such  means  of  convey- 
fellow  servant  of  the  workman,  and  ance,  or  by  any  negligence  of  defend- 
that  the  company  was  responsible  for  ant's  servants  in  running  the  same,  as 
the  negligence  which  caused  the  in-  by  carelessly  running  it  at  a  dangerous 
jury :  Band  of  Hope  and  Albion  Con-  rate  of  speed.  The  complaint  avers 
sols  f).  Mackay,  2  Vict.  R.  (Law),  158.  that  plank  had  been  negligently  placed 

Where  the  custom  of  the  railroad  at  a  highway  crossing,  between  the 
company  was  to  allow  links  to  be  scat-  iron  rails  of  defendant's  road,  so  that 
tered  about  the  yard  for  any  employe  instead  of  lying  level  with  the  grade, 
to  pick  up  when  needed  for  use  in  they  were  loose,  warped  and  stick- 
coupling  cars,  failing  to  affix  the  link  ing  up  four  or  five  inches  above  the 
to  the  tender  -was  negligence  of  the  proper  level,  so  as  to  injure  plain- 
company,  and  not  of  a  fellow  servant  tiff  by  hitting  his  heels  as  he  was 
of  the  employe  :  11  Fed.  Rep'r,  569.  riding  on  the  car. 

If  the  company  sees  fit  to  place  one  Held,  that  the  cot^rt  cannot  say,  as  a 

31  Eng.  Rep,         .37 
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matter  of  law,  that  this  does  not  show  before.     Held,  that  as  the  injary  occur- 

a  defect  in  the  road  constituting  action-  red  primarily  through  the  negligence 

able  negligence.  of  the  boiler-makers,  who  were  co-ser- 

The  complaint  alleges  that  plaintiff,  vants   with    intestate,   defendant  was 

in  sitting  upon  the  hind  end  of  the  not  liable :   Murphy  v.  Boston,  etc.,  14 

hand-car,  with  his  feet  hanging  down,  N.  Y.  Weekly  Dig.,  222,  Ct.  Appeals, 

acted  upon  the  advice  of  the  person  in  The  plaintiff,  being  engaged  in  the 

charge  of  the  car,  and  without  being  service  of  the  defendants  in  repairing 

aware  of  the  danger  of  the  position.  a  bridge,  was  injured  by  the  fall  of  a 

Held,  on  demurrer,  that  this  does  hammer  of  a  pile-driver,   caused,  as 

not    show    contributory    negligence  :  was  found,  by  the  negligence  of  one 

Pool  «.  Chicago,  etc.,  63  Wise,  657.  M.     The  work  was  being  performed  in 

In  the  following  cases  the  servants  K.'s  section,  R.  being  a  councillor,  and 

were  held  not  to  be  co- servants  :  M.,  who  was  the  reeve  of  the  munici- 

A  section  foreman,  whose  duty  is  to  pality,  was  employed  at  day  wages  by 

keep  the  track  in  repair  and  free  from  R.  as  foreman.     Held,  that  M.,  though 

obstruction,  in  this  particular   repre-  reeve,  was  not  acting  in  that  capacity, 

sents  the  company,  and  is  not  a  fellow  but  as  a  hired  fellow  servant  with  the 

servant  with    a  switchman  :    Hall  «.  plaintiff  ;  that  there  was  nothing  to  so 

Missouri,  etc.,  74  Mo.,  298.  identify  defendants  with  him  in  the 

A  foreman  in  charge  of  a  distinct  work,  as  their  chief  officer,  as  to  take 

piece  of   work  in   an  extensive  foun-  the  case  out  of  the  ordinary  rule  gov- 

dry,  and  having  under   him  laborers  erning  the  relation  of  fellow  servants ; 

bound  to    obey  his   orders,  is,   as    to  and  that  the  plaintiff  therefore  could 

them,   a  vice- principal    to  their    em-  not  recover  :  Drew  «.  East  Whitby,  40 

ployer,  and  not  their   fellow  servant,  U.  C.  Q.  B.,  107. 

and    this,  although    another    may   be  The  plaintiff,  a  shipwright,  employed 

general  foreman  of  the  entire  establish-  by  a  railway  company  to  effect  repairs, 

ment  with  authority  over  him  :    Dowl-  was  after  dark  travelling  in  the  course 

ing  «.  Allen,  74  Mo.,  18.  of  his  employment  on  the  company's 

A  mate  and  a  sailor,  it  seems  :   The  line  in  a  train  without  a  tail  light,  and 

Chandas,  6  Sawyer,  544.  propelled  by  a  defective  engine,  by  rea- 

In  the  following  cases  the  servants  son  of  which  time  was  lost  and  the 

were  held  to  be  co-servants  :  train  was  late.     This  train  was  run  into 

A  brakeman,  and  a  fireman  acting  as  by  an  engine  dispatched  very  shortly 

engineer:    H.  &  T.  C.  R.  R.  Co.  t;.  My-  after  it  from  the  Melbourne  station, 

ers,  55  Tex.,  110.  and  the  plaintiff  suffered  serious  in- 

A  person   who  voluntarily  exposes  jury.     Had  the  train  had  a  tail  light 

himself  to  a  danger  that  he  knows,  or  the  collision  might  have  been  avoided, 

by  reasonable  attention  might  know,  but  by  reason  of  the  defective  engine 

assumes  all  the  risks  incident  thereto,  the  collision  was  more  severe  than  it 

and  cannot  recover  for  an  injury  result-  otherwise  would  have  been.     The  ab- 

ing  therefrom,  even  against  one  whose  sence  of  a  tail  light  was  attributable  to 

negligence  caused  it.  the  default  of  the  company's  servants. 

The  foreman  of  a  company  of  men  Held,  in  an  action  against  the  corn- 
employed  by  a  railway  company  is  a  pany,  that  the  plaintiff  was  a  servant 
fellow  servant  with  those  under  him,  of  the  company,  in  common  employ- 
and  for  an  injury  caused  by  his  negli-  ment  with  the  servant  who  neglected 
gence  the  company  is  not  liable  :  Chi-  to  place  the  tail  lamp  on  the  train,  but 
cago,  etc.,  V.  Simmons,  14  Chic.  Leg.  that  although  the  collision  might  have 
News,  406.  been  avoided  if  the  tail  lamp  had  l)een 

Plaintiff's  intestate  was  killed  by  the  in  its  place,  and  the  company  were  not 

bursting  of  the   boiler  of  an   engine,  liable  to  the  plaintiff  for  the  default  of 

which  was  being  repaired,  while  set-  his   fellow   servant,  yet  the  company 

ting  the  safety-valve,  which  was  the  were  liable  for  the  disturbance  of  time 

last  thing  to  be  done.     The  explosion  arrangements  caused  by  the  defective 

was  caused  by  defects  which,  owing  to  state  of  the  engine,  afforded  evidence  to 

the  negligence  of  the  boiler-makers,  go  to  the  jury  of  actionable  negligence  : 

who  were  competent   to  do  the  work  Chandler  v.  Melbourne   and   Hobson's 

given  them,  had  not  been  discovered  Bay*  Railway  Co.,  2  Vict.  R.  (Law),  71. 
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The  plaintiff  alleged  that  he  was  em-  not  brought  to  the  master's  knowledge, 

ployed  by  defendant,  a  railroad  com-  A    different    rule,    however,   prevails 

pany,  as  a  private  detective,  and  that  where  the  tool  or  machinery  is  perish- 

while  walking  upon  the  track  of  de-  able.     The  master  is  bound  to  know 

fendant's  road  in  the  jwrformance  of  that  such  tool  or  machinery  will  only 

his  duties  as  such  employe,  and  in  obe-  last  a  limited  time,  and  it  is  his  duty  to 

dience  to  the  orders  of  his  principal,  renew  instruments  of  this  character  at 

he  was  injured  without  negligence  on  proper  intervals.     An    employe    of   a 

his  part  through  the  negligence  of  the  railroad  company  was  killed  while  at 

engineer  of  a  passing  train:  Held,  on  work,  by  the  breaking  of  a  rope  on  a 

demurrer,  that  the  facts  alleged  were  derrick  in  use  and   belonging  to  the 

sufficient  to  bring  the  plaintiff  within  company.     It  was  shown  that  the  rope 

the  provisions  of  section  1307  of  the  externally   appeared    sound,    but  had 

Code,  and  entitle  him  to  maintain  an  been  in  use  for  two  or  three  years,  and 

action  for  injuries  received  through  the  continually   expostni    to    the  weather, 

negligence  of  a  co-employe  :  Pyne  tj.  and  there  was  evidence  that  it  was  act- 

C.  B.  &  I.  R.  Co.,  54  Iowa,  223.  ually  rotten  when  the  break  occurred. 

In  Kentucky,  the  responsibility  of  There  was  evidence  also  that  such  a 
railroad  companies  for  injuries  result-  rope,  after  exposure  for  a  year  or  more, 
ing  from  the  negligence  or  unRkilful-  becomes  unsound,  although  this  one 
ness  of  its  engineers,  is  graduated  by  betrayed  no  outward  sign  of  decav: 
the  classes  of  the  persons  injured  by  Held,  that  there  was  evidence  for  tne 
the  engineer's  neglect  or  want  of  skill —  jury  upon  the  question  whether  such 
as  to  strangers,  ordinary  negligence  is  a  rope  was  a  sound  one,  and  if  not,  the 
sufficient — as  to  subordinate  employes,  railroad  company  would  be  liable  for 
associated  with  the  engineer  in  con-  one  injured  by  reason  of  such  unsound- 
ducting  the  cars,  the  negligence  must  ness  :  Baker  v.  A.  V.  R.  R.  Co.,  95 
be   gross  ;    but  as  to  employes   in    a  Penn.  St.,  211. 

different  department  of  service,  uncon-  A  railroad  company  is  bound  to  ex- 

nected  with   the  running    operations,  ercise    reasonable    care    in    procuring 

ordinary  negligence  may  be  sufficient :  good  and  strong  brake  chains,  and  in 

Ijouisville  and  Nashville  R.  R.  Co.  v.  maintaining  and  repairing  them,  and 

Collins,  2  Duvall  (Ky.),  114.  will  be  liable  in  case  of  the  death  of 

If  a  structure  furnished  by  the  mas-  an  employe  occasioned  by  a  failure  to 
ter  for  the  use  of  his  servants  was  perform  its  duty  in  this  respect. 
insufficient  at  the  time  an  injury  to  a  A  brakeman  upon  a  coal  train  lost 
servant  was  caused  thereby,  and  was  his  footing  in  consequence  of  the  snap- 
known  or  might  have  been  known  to  ping  of  the  brake  which  he  was  tight- 
be  so  by  the  master  if  he  had  ejercised  ©ning,  and  was  thrown  to  the  track  and 
due  care,  the  master  is  negligent  of  his  killed  by  the  passing  cars.  The  chain 
duty,  and  is  liable  for  the  injuries  to  in  question  had  been  repaired  at  the 
the  servant  if  the  latter  was  free  from  shops  of  the  company  who  operated 
contributory  negligence  :  Vosburg  v,  the  railroad,  by  the  insertion  of  the 
L.  S.  &  M.  S.  R.  R.  Co.,  14  N.  Y.  link  which  afterwards  snapped.  The 
Weekly  Dig. ,  514.  company   usually  employed    the  best 

The  duty  which  a  master  owes  to  his  material  in  making  such  repairs,  but 
servant  is  to  provide  him  with  safe  there  was  evidence  that  this  particular 
tools  and  machinery.  When  he  does  link  was  defective.  It  appeared  that 
this  he  does  not,  however,  engage  that  at  the  place  where  the  accident  oc- 
they  will  always  continue  in  the  same  curred  there  was  a  heavy  strain  on  the 
condition.  Any  defect  which  may  be-  brake,  and  that  the  snapping  of  brake 
come  apparent  in  their  use  it  is  the  chains  was  of  frequent  and  unavoidable 
duty  of  the  servant  to  observe  and  re-  occurrence,  usually  occasioning  no  in- 
port  to  his  employer.  jury  to  brakemen  careful  to  keep  their 

It  is  not  negligence  in  the  master  if  footing.     It    also    appeared    that   the 

the  tool   or  machine   breaks,  whether  company  had   provided   for    frequent 

from  an  internal  original  fault,  not  ap-  examinations  of  their  cars,  and   that 

parent  when  the  tool  or  machine  was  the  one  to  which   was    attached   the 

at  first  provided,  or  for  an  external  ap-  chain  in  question  had  been  examined 

parent  one  produced  bv  time  and  use,  the  very  morning  of  the  accident,    An 
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action  having  been  brought  by  the  If  the  machinery  be  of  an  ordinary 
Tvidow  and  minor  children  of  the  de-  character  and  such  as  can,  with  reason- 
ceased  against  the  railroad  company  to  able  care,  be  used  witliout  danger,  it  is 
recover  damages  for  his  death,  held,  all  that  can  be  required :  Payne  t). 
that  it  was  for  the  jury  to  say  whether  Reese,  12  Weekly  Notes, "97  ;  R.  R.  Co. 
the  defendant  company  had  exercised  v.  Sentonyer,  92  Pa.  St.,  276. 
reasonable  care  in  providing  and  main-  The  fact  that  an  inferior  and  old 
taining  a  good  and  strong  chain,  and  fashioned  kind  of  a  cover  for  a  coal- 
that  if  they  were  of  opinion  that  the  hole  had  been  used  in  a  certain  place 
company  had  not  exercised  such  care,  for  a  number  of  years,  when  a  superior 
and  also  that  the  deceased  had  not  kind  was  generally  used  to  the  exclu- 
been  guilty  of  contributory  negligence,  sion  of  the  old  kind,  the  difference  be- 
plaintififs  were  entitled  to  judgment:  tween  the  inferior  and  superior  kinds 
Philadelphia,  etc.,  t>.  Agnew,  14  Lane,  being  plainly  discernible  from  the 
Bar,  33,  14  Reporter,  318,  Sup.  Ct.,^  street,  is  not  constructive  notice  to  the 
Penn.,  11  Weekly  Notes,  394.  '  city  of  a  defect  in  the  street  so  as  to 
A  railroad  company  is  bound  to  fur-  make  it  liable  for  an  injury  happening 
nish  to  its  employes  reasonably  safe  and  therefrom,  when  it  appears  that  the 
convenient  machinery  with  which  to  inferior  kind  of  cover  is  perfectly  safe 
perform  their  duties,  and  if  it  fails  in  when  properly  adjusted  and  fastened, 
this  and  an  employe  is  injured  on  that  and  the  accident  resulted  from  its  not 
account  and  without  fault  of  his  own,  it  being  so  fastened,  which  fact  could  not 
is  liable  in  damages  :  Gravelle  v.  M.  &  be  readily  discerned  from  the  street : 
St.  L.  R.  R.  Co.,  11  Fed.  Rep'r,  669.  Smith  v.   Mayor,    15   N.    Y.    Weekly 

When  the  business  is  carried  on  by  Dig.,  108. 
machinery,  it  is  the  master's  duty  to  For  an  injury  resulting  from  a  hid- 
keep  the  machinery  in  such  condition  den  and  internal  defect,  of  which  the 
as,  from  the  nature  of  the  business  and  company  had  no  notice,  and  which 
employment,  the  servant  has  the  right  could  not  be  discovered  by  the  exercise 
to  expect  that  it  would  be  kept,  and  of  ordinary  skill,  it  is  not  liable:  Dil- 
where  he  fails  to  do  so  he  is  liable  for  Ion  v.  Sixth  Ave.  R.  R.  Co.,  14  N.  Y. 
injuries  resulting  from  his  negligence  :  Weekly  Dig.,  517. 
Totten  V.  Pa.  R.  R.  Co.,  11  Fed.  Rep'r,  An  employe,  in  accepting  an  employ- 
664.  ment  of  a  hazardous  character,  is  as- 
In  an  action  for  damages  for  personal  sumed  to  have  notice  of  all  patent 
injury  sustained  by  a  railroad  employe,  risks  incident  to  the  discharge  thereof, 
caused  by  a  defective  construction  of  It  is  his  duty  to  ascertain  the  dangerous 
employer's  caboose,  where  it  was  shown  character  of  such  risks :  Sykes  v.  Pack- 
that  the  car  was  dangerous  and  liable  er,  89  Leg.  Int.,  820,  Sup.  Ct.,  11 
to  accident  at  all  times,  and  that  the  Weekly  Notes,  494. 
company  had  knowledge  of  that  fact,  One  who  undertakes  an  employment, 
the  plaintiff  has  a  right  of  action  :  with  full  knowledge  of  the  rules  and 
Palmer  v.  Denver,  etc.,  12  Fed.  Rep'r,  methods  pursued  by  the  employer  in 
892,  2  Cal.  Law  Reporter,  465.  the  business,  cannot  recover  from  the 
Mere  overloading  of  a  floor  is  not  employer  for  an  injury  happening  in 
enough  to  establish  negligence,  but  to  conscHjuence  of  such  methods  :  Kelley 
recover,  plaintiff  is  bound  to  establish  v.  Chicago,  etc.,  63  Wise.,  74. 
an  overloading  wrongful  in  a  legal  If  a  servant  knowing  the  hazards  of 
sense  :  Dillon  v.  Sixth  Ave.  R.  R.  Co.,  his  employment,  as  the  bu&iness  is  con- 
14  N.  Y.  Weekly  Dig.,  517.  ducted,  is  injured  while  engaged  there- 
Business  establishments  are  not  in,  he  cannot  maintain  an  action  against 
bound  at  their  peril  to  use  only  the  the  master  for  such  injury,  merely 
best  machinery  and  implements  and  on  the  ground  that  there  was  a  safer 
the  safest  methods  :  Michigan  Central  mode  for  conducting  the  business,  the 
R.  R.  Co.  V.  Smithson,  45  Mich.,  212.  adoption  of  which  would  have  pre- 
An  employer  is  not  bound  to  furnish  vented  the  injury  :  Naylor  v,  Chicago, 
for  his  workmen  the  safest  machinery,  etc.,  53  Wise,  061. 
nor  to  provide  the  best  methods  for  its  An  employer  cannot  be  punished  in 
operation  in  order  to  save  himself  from  damages  for  injuries  received  by  em- 
respousibility  resulting  from  its  use.  ployees,  who  have  voluntarily  assumed 
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the  risk  of  tlie  employment,  with  full  on.     Held»  that  the  switchman  could 

knowledge  of  the  methods  employed:  not  maintain  a  suit  against  the  company 

Michigan  Cent.  K.  K.  Co.  v.  Smithson,  as  for  negligent  injury  in  receiving  the 

45  Mich.,  212.  cars  or  in  omitting  to  notify  him  there- 

An  employe  of  a  mining  company,  of  :  Michigan  Cent.  R.  R.  Co.  v.  Smith- 
while  engaged  in  the  performance  of  son,  45  Mich.,  212. 
his  duties,  fell  into  a  hole  in  the  ground  Where  a  servant,  engaged  in  oper- 
caused  by  steam  escaping  from  the  ating  machinery,  by  reason  of  his 
underground  waste  pipe  of  the  steam  youth  and  experience  is  not  aware  of 
boilers,  and  was  severely  injured.  He  the  danger  to  which  he  is  exposed,  it  is 
was  walking  in  the  usual  and  custom-  the  duty  of  his  master  to  warn  him  if 
ary  path  and  had  no  knowledge  of  the  he  knows  of  it,  and  this,  notwith- 
loeation  of  the  pipe.  Other  workmen  standing  the  existence  of  that  which 
who  were  with  him  testified  that  they  renders  the  machinery  dangerous  is 
apprehended  danger  on  seeing  the  ]snown  to  the  servant :  Dowliug  «. 
steam,  and  therefore  turned  in  other  illlen,  74  Mo.,  18. 
directions.  As  to  the  liability  of  the  owner  of 

In  an  action  by  the  man  thus  injured  property  for  injuries  received  by  infant 
torecoverdamages,  the  court  was  asked  trespassers,  see  26  Alb.  L.  J.,  204. 
by  the  defendant  to  charge  "  that  if  the  Plaintiff,  who  was  in  the  employ  of 
jury  believe,  from  the  evidence,  that  defendant,  was  injured  while  loading 
steam  was  issuing  from  the  ground  car  wheels  by  direction  of  the  foreman, 
at  the  place  where  the  plaintiff  was  through  defects  in  the  "jigger."  Tho 
scalded,  and  that  he  saw  it  and  went  work  was  done  in  the  usual  manner, 
into  it,  he  was,  as  matter  of  law,  Plaintiff  had  never  loaded  car  wheels 
guilty  of  negligence  which  contributed  before,  nor  did  he  know  what  a  "jig- 
to  the  accident,  and  he  cannot  recover."  ger  "  was.  It  was  not  claimed  that  he 
The  court  having  refused  so  to  charge  :  was  guilty  of  any  misconduct.     Held, 

Held,  that  this  was  error,  and  that  the  that  a  nonsuit  was  error  ;  that  defend* 
point  should  have  been  affirmed  :  ant  was  chargeable  with  neglect  of  the 
Payne  v.  Reese,  12  Weekly  Notes  of  master  mechanic  and  foreman  to  dis- 
eases, 97.  cover  and  remedy  the  defects,  if  any 

If  one,  employed  as  a  servant  on  a  existed,   and   that    although    plaintiff 

railroad,  after  having  knowledge  of  tlie  might  have  seen  the  defects,  yet  as  he 

defective  character  of  machinery  which  did  not  know  their  effect,  and  was  di- 

in  his  employment  he  uses,  and,  so  rected  by  his  superior  to  get  and  use 

using,  is  injured  thereby,  he  cannot  re-  the  "jigger,"  it  was  for  the  jury  to 

cover  damage  of  the  company  for  such  determine  whether,  under  the  circum- 

injury  :  H.  &  T.  C.  R.  R.  Co.  v.  Myers,  stances,  he    should  be  charged   with 

55  Tex.,  110.                       '  knowledge  and  with  negligence  by  rea- 

It  is  not  negligence  for  a  railroad  son  thereof  :   Kain  v.  Smith,  15  N.  Y. 

company  to  use  machinery  that  is  a  ne-  Weekly  Dig.,  160,  affirming  25  Hun, 

cessity  of  its  business,  and  which  all  146. 

persons    in  its  employment  must  be  The  primary  purpose  of  a  crane-line 

presumed    to    know    is    a    necessity  :  is  to  steady  the  back  stays,  and  in  blus- 

Michigan   Cent.,  etc.,  v.  Smithson,  45  tery  weather  it  is  very  apt  to  chafe  and 

Mich.,  212.  wear  out  where  it  is  fastened  to  the 

A  switchman  had  his  hand  crushed  stays  ;  and,  therefore,  it  ought  not  to 
while  coupling  a  freight  car  furnished  be  used  as  a  foot-rope  without  caution 
with  double  deadwoods,  and  received  and  the  aid  of  the  stays, 
from  another  road  where  such  aeon  triv-  The  weather  being  wet,  the  night 
ance  was  generally  used.  He  had  not  dark,  and  the  wind  strong,  the  libellant 
been  expressly  notified  that  he  would  be  was  ordered  to  go  aloft  and  cast  off  the 
required  to  handle  such  cars,  but  in  the  stop  on  the  foretop-gallant  halyards, 
course  of  commerce  and  as  a  matter  of  which  he  did  by  going  up  the  rigging 
business  of  necessity  as  well  as  of  stat-  and  out  on  the  crane-line  to  the  space 
utory  obligation,  they  were  being  con-  between  the  topmast  and  the  top-gallant 
stantly  received  and  forwarded  like  all  stay,  and  there  untying  the  stop  with 
other  cars  adapted  to  the  gauge  of  the  both  hands  while  he  sat  upon  the  crane- 
road  and  having  occasion  to  run  there-  line,  without  any  other  hold  or  security, 
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and,  just  as  the  stop  was  cast  off,  the  injured,  the  law  will  not  charge  him 

line  parted  near  the  top-gallant  stay,  with    contributory    negligence    unless 

and  thelibellant  was  precipitated  to  the  the  danger  was  so  glaring  that  no  pru- 

deck  and  seriously  injured  :  Held,  that  dent   man   would  have  entered,   even 

the  injury  was  caused  by  the  negligence  under  orders  from  one  having  autlior- 

of  the  lil>el1ant  in  going  on  the  crane-  ity  over  him.     If  the  circumstances  be 

line  without  an  opportunity  of  examin-  such  that  men  of  ordinary  intelligence 

ing  its  condition,  and  witliout  holding  may  honestly  differ  as  to  the  question 

to  the  stays  by  his  arms  or  legs,  or  of  negligence,  it  must  be  left  to  the 

both,  while  casting  off  the  stop;  and  jury:    Miller  u.  Union  Pacific,  12  Fed. 

that  if,  by  reason  of  the  negligence  or  liep. ,  600,  2  Col.  Iaw  Reporter,  489. 

misconduct  of  the  mate,  the  crane-line  In  the    following  cases  the  master 

was  insufficient,  still  the  libellant  could  was  held  not  liable  for  an  injury  to  a 

not  recover  damages  for  the  injury,  be-  servant: 

cause  even  then   his  own   negligence  To  one  injured  by  falling  into  a  bole 

substantially  contributed  to  the  result :  in  the  ground  caused  by  steam  escap- 

The  Chandas,  etc.,  6  Sawyer,  544.  ing  from  the  underground   waste-pipe 

If  the  negligence  of  the  injured  party  of  a  steam  boiler:    Payne  «.  Reese,  12 

contributed  to  the  injury  in  such  de-  Weekly  Notes,  97,  Supreme  Court, 

gree  as  to  become  one  of  the  proximate  To  a  servant  injured  by  the  falling 

causes  thereof,  so  as  to  relieve  the  mas-  of  a  scaffold:   Eiser  v.  Archer,  1  City* 

ter's  negligence  from  being  the  entire  Cts.  R.,  350. 

cause,   the  servant's   negligence   is  a  See  Lacock  v.  Ogdensburg,  etc,  26 

valid  defence  :  Ounter  v.  Graniteville,  Hun,  382. 

etc.,  15  S.  C,  443.  To  a  servant  injured  by  the  breaking 

Hamelin,  an  employe  of  Malster  and  of  machinery  used  in  raising  a  heavy 

Reaney.  bridge  builders,  in  the  course  body:    McManus  t.  Hay,   19  Scot.  L. 

of  his  employment  as  a  laborer  work-  Rep'r,  345. 

ing   on  Calvert    street  bridge,   in  the  For  an  injury  from  the  falling  of  a 

city  of    Baltimore,    received    injuries  bank,  under  which  plaintiff  was  exca- 

from  a  fall,  which  resulted  in  his  death,  vating  :    Naylor  v.    Chicago,   etc.,  53 

In    an    action    against    Malster    and  Wise,  661. 

Keaney  to    recover    damages,    it    ap-  in  the   following  cases   tbe  master 

peared  that    the    accident   was    occa-  was  held  liahle: 

sioned  by  the  want  of  ordinary  care  To  a  servant  injured  by  the  falling 
and  prudence  on  the  part  of  Hamelin  of  a  scaffold  :  Green  v,  Banton,  21  N.  i. 
and  his  fellow  workmen;  and  that  Daily  Reg.,  1025,  N.  Y.  Super.  Ct. 
Hamelin  contributed  to  his  misfortune  A  petition  which  alleges  that  defend- 
by  his  own  want  of  caution  for  his  ant,  a  railroad  company,  negligently 
safety  ;  and  that  there  was  no  evidence  and  carelessly  permitted  a  loose  iron 
of  want  of  reasonable  care  and  diligence  rail  to  remain  upon  the  path  alongside 
on  the  part  of  Malster  and  Reaney  in  the  track  uschI  by  switchmen  in  the 
procuring  for  the  work  suitable  ma-  necessary  discharge  of  their  duties,  is 
chinery  and  appliances,  and  competent  not  defective  by  reason  of  tlie  omission 
superintendents  and  co-laborers  ;  and  to  allege  that  defendant  had  knowl- 
that  Hamelin  was  not  exposed  to  risks  edge,  or  by  ordinary  attention  to  its 
beyond  those  incident  to  the  employ-  duties  would  have  known,  that  the  rail 
ment,  and  which  were  in  contempla-  lay  upon  the  path.  The  omitted  state- 
tion  at  the  time  of  the  contract  of  ment  is  substantially  contained  in  the 
service.  Held,  that  there  was  no  suffi-  allegation  made :  Hall  io.  Missouri,  etc., 
cieut  evidence  of    negligence  on  the  74  Mo.,  298. 

part  of  Malster  and  Reaney  (the  whole  The  opinion  of  an  expert  based  upon 

onus  of  proof  being  on  the  plaintiffs)  facts  known  and  ascertained  by  him, 

to  sustain  the   action  against  them  :  is  admissible.     A  question  to  an  expert 

Hamelin  v.  Malster,  57  Md.,  287.  as  to  how  he  would  have  regarded  the 

If  a  master  or  another  servant  stand-  condition  of  the  bridge  at  a  certain 

ing  towards  the  servant  injured,  in  the  date,  if  he  had  been  called  to  look  at  it 

relation  of  superior  or  vice- principal,  at    that    time,  is    indefinite    and    im- 

orders  the  latter  into  a  situation  of  proper:  Vosburg  i).  L.  S.  &M.  S.  R.  R., 

danger,  and  he  obeys,  and  is  thereby  14  N.  Y.  Weekly  Dig.,  514. 
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[3  Excheqaer  Division,  352.] 

Jan.  24,  1878. 

[IN  THE  COURT  OF  APPEAL.] 

*Leyman  V.  Latimer  and  Others.  [352 

Defamation — Conviction  for  Felony — Effect  of  Endiiriug  the  Punishment — 9    Geo,  4, 

c.  82,  ».'  3. 

In  an  action  by  the  editor  of  a  newspaper  for  libel  by  printing  and  publishing  of 
him  in  another  newspaper  that  he  was  "  a  convicted  felon  "  and  ako  a  "  felon  editor," 
the  defendants  justified,  alleging  that  the  plaintiff  had  been  convicted  of  felony  and 
sentenced  to  twelve  months'  hard  labor.  The  plaintiff  replied  that  the  conviction 
had  taken  place  many  years  previously,  that  he  had  endured  the  punishment  and 
had  thereby  become  in  the  same  situation  as  if  a  pardon  un<ler  the  great  seal  had 
been  granted  to  him.  At  the  trial  the  judge  held  that  the  alleged  libels  merely 
meant  that  the  plaintiff  had  been  convicted  of  felony,  and  that  this  being  true  the 
plaintiff  could  not  recover ; 

Held,  affirming  the  judgment  of  the  Exchequer  Division,  that  upon  demurrers  to 
the  justification  and  to  the  reply  the  plaintiff  was  entitled  to  judgment,  and  also  tliat 
there  must  be  a  new  trial. 

Per  Bramwell,  L.J.,  that  the  words  "felon  editor  "  implied  that  the  plaintiff  had 
been  guilty  of  felony,  and  the  justification  did  not  allege  that  he  had  actually  com- 
mitted felony  ;  and  therefore  although  the  plaintiff  might  be  *'  a  convicted  felon,"  yet 
the  justification  being  pleaded  to  the  whole  cause  of  action  was  too  wide  and  formed 
no  defence. 

Per  Brett  and  Cotton,  L.JJ.,  that  the  question  as  to  the  meaning  of  the  alleged 
libels  ought  to  have  been  submitted  to  a  jury;  that  by  9  Geo.  4,  c.  82,  s.  3,  a  person 
convicted  of  felony  after  enduring  the  punishment  is  in  law  no  longer  a  felon,  and 
that  the  justification  was  bad  for  not  alleging  that  the  plaintiff  was  then  enduring  the 
punishment. 

Appeals  by  the  defendants  from  the  decision  of  Cleasby 
and  Pollock,  BB.,  upon  a  rule  for  a  new  trial  and  upon 
cross  demurrers.  The  facts  and  pleadings  are  stated  in  the 
report  of  the  proceedings  before  the  Exchequer  Division  (*), 
and  it  is  unnecessary  to  repeat  them  here. 

Cole,  Q.C.J  and  Bullen^  for  the  defendants,  in  support  of 
the  appeal :  The  judgment  of  the  Exchequer  Division  is 
based  chiefly  upon  the  effect  of  9  Geo.  4,  c.  32,  s,  5  ;  but  the 
construction  put  upon  that  statute  is  wrong.  It  does  not 
place  a  felon,  who  nas  endured  his  punishment,  in  the  same 
position  as  if  he  had  received  a  pardon  on  the  ground  of  in- 
nocence. The  object  of  the  Legislature  was  merely  to  enable 
a  person  convicted  of  felony  to  give  ^evidence,  as  is  [353 
plain  from  the  title  of  the  statute,  namely,  "An  act  for 
amending  the  Law  of  Evidence  in  certain  Cases."  It  was 
not  intended  that  by  enduring  the  punishment  the  eflfect  of 
the  conviction  and  sentence  upon  the  credit  of  the  felon 
should  be  taken  away.     The  words  "is  a  convicted  felon" 

(•)  Ante,  p.  124. 
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mentioned  in  the  fourth  paragraph  of  fche  statement  of  claim 
simply  mean  that  the  plaintiff  had  been  at  some  time  con- 
victed of  felony,  and  it  is  immaterial  that  the  word  "is  "  is 
used  instead  of  *'  was." 

[Brett,  L.J.:  According  to  that  argument  for  the  de- 
fendants, if  the  plaintiff  had  been  pardoned  upon  the  ground 
of  innocence,  he  would  still  be  liable  to  be  called  a  "con- 
victed felon."  It  is  to  be  observed  that  the  preamble  of  s.  3 
of  9  Geo.  4,  c.  32,  mentions  civil  rights :  this  shows  that 
the  enactment  had  other  objects  besides  making  a  felon  a 
competent  witness.] 

Cvddingion  v.  WilJcins  (")  is  not  in  point  for  the  plaintiff 
as  to  the  effect  of  the  old  law,  for  it  was  a  case  of  a  general 
pardon  ;  and  despite  of  some  expressions  of  opinion  in  that 
case  it  seems  plain  from  Sir  Henry  Fines^  Case  ("),  that  a 
special  pardon  does  not  restore  a  convicted  felon  to  the  posi- 
tion of  an  innocent  man  :  and  a  felon,  who  has  endured  his 
punishment,  is,  under  9  Geo.  4,  c.  32,  s.  3,  at  most  only  in 
the  place  of  a  person  specially  pardoned.  Moreover,  in 
Cuddington  v.  WilJcins  (*)  it  does  not  appear  that  the  plain- 
tiff had  been  convicted.  No  doubt,  as  is  clear  from  the 
dictionaries  of  Johnson  and  AVebster,  the  word  "felon" 
strictly  means  one  who  has  committed  felony  ;  but  the  al- 
leged libels  are  to  be  construed  in  their  popular  sense,  and 
according  to  ordinary  interpretation  "convicted  felon"  and 
"  felon  editor"  simply  mean  one  who  has  been  at  some  time 
convicted  of  felony,  and  this  is  admitted  even  by  the  plain- 
tiff to  be  true. 

Collins^  Q.C.  {O.  Pitt  Lewis  with  him),  for  the  plaintiff: 
It  is  unnecessary  to  rely  upon  the  libel  of  the  24th  of  April. 
The  plaintiff  may  take  his  stand  upon  that  of  the  1st  of 
May,  and  at  the  trial  prove  the  former  as  evidence  of  malice. 
In  their  ordinary  sense  the  words  would  mean  that  the 
plaintiff  at  the  time  of  publication  was  undergoing  punish- 
ment for  felony,  and  this  is  clearly  untrue.  [He  was  then 
stopped.] 

354]  *Bramwell,  L.J.:  In  my  opinion  these  appeals 
must  fail.  I  do  not  like  to  base  my  decision  upon  a  merely 
technical  view  of  the  case  before  us  ;  but  it  seems  to  me  that 
the  defendants  are  technically  wrong.  I  agree  with  Black- 
burn, J.,  who  at  the  trial  acted  both  as  judge  and  jury,  that 
the  words  "convicted  felon"  published  in  the  defendants' 
newspaper  of  the  20th  of  April  meant  that  the  plaintiff  had 
been  previously  convicted  of  felony.  I  do  not  think  that 
they  meant  that  he  was  then  undergoing  punishment  for 

(•)  Hob,,  pp.  67,  81.  O  Godbolt,  288. 
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felony.  The  words  are  literally  true,  for  the  plaintiflE  has 
at  some  previous  time  been  convicted  of  felony.  I  agree 
with  Blackburn,  J.,  tliat  so  far  the  defence  has  been  made 
out ;  hut  at  the  trial  the  words  "  bankruptand  felon  editors" 
published  on  the  1st  of  May  appear  to  have  been  overlooked. 
The  defendants  admit  that  "felon  editor"  was  intended  to 
apply  to  the  plaintiff,  and  these  words  must  be  taken  to 
mean  that  the  plaintiff  has  been  guilty  of  felony.  So  far  as 
the  facts  are  before  us,  all  the  averments  contained  in  the 
third  paragraph  of  the  reply  are  true,  and  the  plaintiff  is 
entitled  to  have  all  the  issues  of  fact  found  in  his  favor,  for 
the  allegation  as  to  the  effect  of  enduring  the  punishment 
is  a  mere  conclusion  of  law.  The  plaintiff  has  demurred 
also  to  the  fourth  paragraph  of  the  statement  of  defence, 
which  simply  alleges  that  he  has  been  convicted  of  felony. 
He  probably  intended  to  urge  that  it  is  no  answer  to  the 
fourth  paragraph  of  the  statement  of  claim,  alleging  that 
the  defendants  published  in  the  present  case  that  he  "  is  a 
convicted  felon  ;"  but  however  that  msiy  be,  I  tiiink  the  de- 
murrer valid,  because  no  defence  is  shown  to  the  libel  of 
the  1st  of  May.  That  charges  the  plaintiff  with  being  a 
"felon  editor,"  and  in  order  to  sustain  it  the  defendants 
must  show  tliat  the  plaintiff  has  actually  committed  felony. 
It  is  plain  from  the  numerous  authorities  cited  in  2  Taylor 
on  Evidence,  pt.  3,  ch.  iv,  par.  1693,  p.  1416  (7th  ed.),  that 
a  conviction  for  felony  is  res  inter  alios  acta^  and  of  itself  is 
no  evidence  in  any  civil  proceeding,  that  the  person  con- 
victed has  committed  a  felony  (*).  The  dictionaries  cited 
during  the  argument  show  that  "felon"  means  one  who 
has  committed  felony,  and  therefore  the  defendants  do  not 
prove  the  truth  of  the  libel  of  the  Ist  of  May  merely  by 
showing  that  the  plaintiff  has  been  convicted  of  felony. 
This  is  not  only  the  legal  *view  of  the  question,  but  [855 
it  is  also  the  conclusion  to  be  drawn  upon  considering  it  as 
a  matter  of  good  sense.  A  man  may  be  wrongfully  con- 
victed, and  may  afterwards  be  pardoned  upon  the  ground  of 
his  innocence:  in  a  case  of  this  kind  it  would  be  untrue  to 
call  him  a  felon.  I  think  that  the  demurrer  to  the  fourth 
paragraph  of  the  statement  of  defence  is  good.  That  para- 
grapli  is  pleaded  to  the  whole  cause  of  action.  It  is  too 
wide,  for  it  contains  no  answer  to  the  libel  of  the  1st  of  May, 
and  therefore  being  bad  in  part  it  is  bad  altogether.  The 
plaintiff  also  replied  the  conviction,  to  which  the  defendant 
has  demurred.  I  think  that  this  demurrer  is  bad.  The  rule 
is  that  where  there  is  a  demurrer  to  a  reply  pleaded  to  a  bad 

{»)  See  2  Phillipps  on  Evidence,  part  2,  ch,  1,  sec.  1,  p.  27  (lOtb  ed.). 
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defence,  the  plaintiff  is  entitled  to  judgment  upon  tlie  whole 
record,  because  upon  going  back  to  the  root  of  tlie  mischief 
it  is  found  tliat  the  cause  of  action  is  unanswered.  For 
these  reasons  I  think  that  the  plaintiff  must  succeed  alto- 
gether upon  the  demurrers,  although  except  for  the  purpose 
of  estimating  the  costs  it  is  immaterial  whether  he  ought  to 
succeed  upon  the  pleadings  as  to  the  libel  of  the  24th  of 
April.     Therefore  we  must  grant  a  new  trial. 

In  my  point  of  view  tlie  question  does  not  arise  as  to  the 
effect  of  9  Geo.  4,  c.  32,  s.  3:  it  may  be  stated  as  follows: 
is  a  man,  who  has  been  convicted  of  felony,  entitled  to  say 
that  he  is  no  longer  a  felon  merely  because  he  has  under- 
gone the  punishment  for  it  ?  I  do  not  wish  to  express  any 
opinion  upon  the  subject,  except  to  say,  that  as  at  present 
advised,  I  do  not  concur  in  the  learned  judgment  delivered 
in  the  Exchequer  Division.  It  is  no  doubt  desirable  that 
a  time  should  come  when  a  person  who  has  been  convicted 
of  felony  should  cease  to  be  called  a  felon,  and  it  is  cruel 
to  rake  up  what  is  past ;  but  on  the  other  hand  it  is  part 
of  the  punishment  for  a  crime,  that  the  person  committing 
it  should  suffer  opprobrium;  and  it  would  be  strange  to 
say  that  a  person  formerly  convicted  upon  the  clearest 
evidence  of  felony  is  no  longer  a  felon.  But  as  the  case 
comes  before  us,  1  think  that  the  plaintiff  is  substantially 
entitled  to  succeed  upon  all  the  points  brought  under  our 
consideration. 

Brett,  L.  J.:  In  my  opinion  the  question  as  to  the  con- 
struction of  9  Geo.  4,  c.  32,  s.  3,  does  present  itself  for  our 
356]  consideration.  *As  it  seems  to  me,  the  case  in  point 
of  fact  has  not  been  tried  ;  the  learned  judge  at  the  trial  as- 
sumed that  all  the  facts  had  been  ascertained,  and  that  the 
statements  complained  of  were  defamatory  ;  but  he  held 
that  the  plaintiff  could  not  recover  because  the  defamatory 
matters  were  true  ;  this  was  an  erroneous  course,  for  a  ques- 
tion of  libel  is  a  question  of  fact,  and  evidence  ought  to 
have  been  given  of  the  circumstances  under  which  the  state- 
ments complained  of  were  published.  As  to  the  construction 
of  the  statement  of  the  24th  of  April,  I  myself  am  inclined 
to  agree  with  Lord  Justice  Bramwell ;  but  a  jury  might  come 
to  a  different  conclusion.  Even  as  to  the  statement  of  the 
1st  of  May,  a  jury  might  possibly  find  that  the  plaintiff  is 
a  felon  within  its  meaning  ;  for  it  is  admitted  that  he  has 
been  at  some  time  convicted  of  felony,  and  the  defendants 
may  have  only  intended  to  convey  that,  and  I  suppose  and 
shall  assume  that  the  plaintiff  was  rightfully  convicted: 
nevertheless,  this  does  not  decide  the  appeal,  for  I  am  pre- 
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pared  to  hold  that  inasmuch  as  he  has  endured  his  punish- 
ment, he  is  not  now  in  law  a  ''felon:"  endurance  of  the 
punishment  does  away  with  the  felony  :  I  say  so  on  the 
authority  of  Cuddingion  v.  Wilkins  (*),  which  was  a  correct, 
and,  in  my  opinion,  a  righteous  decision.  The  judges 
thought  that  thev  ought  not  to  favor  idle  and  injurious  words; 
and  I  may  add  that  to  allow  defamatory  words  to  pass  un- 
checked is  against  public  policy.  Cuddhigtony,  Wilkins {') 
is  supported  by  Searle  v.  Williams  ('),  and  bv  the  great 
authority  of  Hawkins'  Pleas  of  the  Crown,  book  2,  ch.  37, 
s.  48  (title  Pardon).  It  is  no  doubt  right,  upon  public 
grounds,  to  uphold  this  doctrine,  and  to  my  mind  by  enact- 
ing 9  Geo.  4,  c.  32,  s.  3,  the  Legislature  deliberately  adopted 
the  view  of  the  judges  :  it  was  considered  to  be  proper  that 
a  person  who  had  endured  the  punishment  for  a  felony 
should  not  be  liable  to  have  reflections  made  upon  him.  I 
think  that  Blackburn,  J.,  was  wrong  in  the  course  which  he 
took,  at  all  events  as  to  the  libel  of  the  2d  of  May,  and  tliat 
upon  the  facts  as  they  appear  before  us  he  ought  to  have 
found  the  issues  of  fact  in  favor  of  the  plaintiff  on  the 
ground  that  the  defendants  intended  to  describe  him  as  still 
being  a  "  felon." 

I  am  clearly  of  opinion  that  neither  demurrer  ought  to 
have  *been  pleaded,  because  unless  every  part  of  a  [357 
pleading  demurred  to  is  bad,  a  demurrer  under  the  present 
system  leads  to  a  useless  expenditure  of  costs.  But  as  these 
demurrers  are  before  us,  we  must  give  judgment  upon  them. 
Upon  the  face  of  the  pleadings,  to  which  the  demurrers  re- 
late, the  statements  complained  of  must  be  read  in  the  ordi- 
nary sense  of  the  language  employed,  and  not  with  a  meaning 
which  a  jury  might  possibly  find  to  have  been  intended  to 
be  conveyed  ;  and  even  if  the  words  "convicted  felon,"  and 
"felon  editor,"  could  be  construed  as  alluding  to  a  past 
time  only,  they  must  be  taken  to  imply  actual  guilt,  and  the 
fourth  paragraph  of  the  statement  of  defence  would  be  bad, 
because  it  merely  alleges  that  the  plaintiff  has  been  con- 
victed, and  not  that  he  has  been  guilty  of  felony  ;  but  in  my 
view  the  defence  fails  because  the  justification  does  not 
allege  tliat  the  plaintiff  was,  at  the  time  of  publishing  the 
libels,  undergoing  punishment ;  and  the  matter  is  put  in  a 
clear  light  by  the  reply,  which  avers  that  the  conviction  took 
place  many  years  ago.  Upon  the  whole  record  the  plaintiff 
IS  entitled,  and  the  judgment  of  the  Exchequer  Division  was 
right. 

I  only  wish  to  add  that  nothing  in  our  judgment  has  a 

(1)  Hob.,  67,  81.  («)  Hob.,  288,  at  p.  293. 
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tend-ency  to  limit  the  power  of  inquiry  into  the  previous  char- 
acter of  a  person  tendering  himself  as  a  witness:  questions 
may  then  be  put  from  a  justifiable  motive,  and  the  occasion  is 
proper;  but  needlessly  to  rake  up  the  past  misfortunes  of 
another  person  shows  a  malignant  and  wicked  frame  of  mind. 

CoiTON,  L.  J.:  I  think  that  the  plaintiff  is  entitled  to  an 
order  for  a  new  trial.  The  case  was  called  on  before  Black- 
burn, J.,  who  informed  the  counsel  for  the  plaintiff  that  if  the 
case  were  tried  he  should  direct  a  verdict  for  the  defendants  ; 
and  the  matter  for  our  consideration  is  whether  that  direc- 
tion could  have  been  right.  The  question  of  libel  or  no  libel 
is  for  the  jury.  It  is  possible  that  the  words  of  the  first  libel 
can  be  construed  as  importing  that  the  plaintiff  was  then  a 
felon ;  but  I  incline  to  think  that  they  only  mean  that  at 
some  previous  time  he  has  been  convicted  of  felony;  but  the 
words  of  the  second  libel  may,  it  is  clear,  mean  that  he  was 
undergoing  punishment  for  felony;  and  in  any  point  of  view 
358]  *the  opinion  of  a  jury  ought  to  have  been  taken.  I 
think,  therefore,  that  the  course  adopted  by  Blackburn,  J., 
was  wrong. 

I  agree  with  Brett,  L.  J.,  as  to  the  effect  of  a  pardon  for 
felony  after  conviction.  I  think  it  impossible  to  say  that  s.  3 
of  9  Greo.  4,  c.  32,  was  intended  simply  to  render  a  convicted 
felon  competent  to  give  evidence  ;  no  doubt  the  principal  ob- 
ject of  the  statute,  in  which  it  occurs,  was  to  allow  persons 
to  be  called  as  witnesses,  who  had  been  previously  dis- 
qualified :  nevertheless,  I  think  the  third  section  was  passed 
also  with  a  view  to  ascertain  civil  rights  ;  and  my  view  seems 
to  be  supported  by  the  proviso  referring  to  punishment  for 
a  subsequent  felony.  By  the  very  words  of  the  statute  the 
endurance  of  the  punishment  has  the  same  effect  as  a  pardon 
after  conviction  ;  under  the  previously  existing  law  after 
conviction  and  pardon  it  would  not  be  actionable  to  say  that 
the  person  pardoned  had  been  convicted,  but  it  would  be 
actionable  to  say  that  he  was  still  a  felon  :  it  was,  no  doubt, 
thought  a  matter  of  public  policy  a  person  leading  a  repu- 
table life  should  not  be  reproached  with  his  former  misfor- 
tune ;  this  doctrine  is  distinctly  laid  down  in  Cuddington  v. 
Wilkins  (*),  and  no  case  has  been  cited  before  us  to  the  con- 
trary. It  follows  that  in  law  the  plaintiff  cannot  be  stigma- 
tised as  a  felon.  I  need  hardly  say  that  the  statute  does  not 
prevent  a  full  inquiry  into  the  past  history  of  any  man, 
whenever  it  is  a  matter  of  duty  to  form  a  right  estimate  of 
his  credibility  or  character. 

I  do  not  wish  to  add  anything  to  what  has  been  said  by 

(»)  Hob.,  67  &  81. 


Vol  III.]  EXCHEQUER  DIVISION.  301 

Lord  Rivers  v.  Adams.  1878 

Brett,  L.J.,  as  to  the  demurrers.  I  entirely  agree  with  his 
view  as  to  the  construction  of  the  pleadings,  and  with  the  re- 
sult at  which  he  has  arrived.  A  demurrer  is  useful  only 
when  the  whole  question  between  the  parties  is  raised  upon 
it,  and,  when  the  dispute  can  be  decided  without  going  into 
evidence. 

Appeals  dismissed. 

Solicitors  for  plaintiff :  Coode^  Kingdon  &  Cotton^  for  John 
Daw  &  Son,  Exeter. 

Solicitors  for  defendants :  Surr^  Orihhle  <6  Bunion^  for  J. 
W.  Wilson  Plymouth. 


[tS  Exchequer  Division,  361.] 
Aug.  8,  1878. 

♦Lord  Rivers  v.  Adams.  [361 

Same  v.  Isaacs. 
Same  v.  Ferrett. 

CwMMm — Profit  d  prendre — Bight  to  att  Underwood — Custom — Prescription — Lost 

Grant  to  Inhabitants  of  Parish, 

A  right  claimed  by  the  inhabitants  of  a  parish  to  cut  and  carry  away  for  use  as 
fuel  in  their  own  houses  fagots  or  baskets  of  the  underwood  growing  upon  a  com- 
mon belonging  to  the  lord  of  the  manor  is  a  right  to  a  profit  d  prendre  in  the  soil 
of  another.  Such  a  right,  therefore,  cannot  exist  by  custom,  prescription,  or  grant, 
unless  it  be  a  Crown  grant  which  incorporates  the  inhabitants. 

Such  a  Crown  grant  will  not  be  presumed  from  proof  of  user  by  inhabitants  if  the 
presumption  is  inconsiutent  with  the  past  and  existing  state  of  things,  and  there  is 
no  trace  of  such  a  corporation  having  existed  at  any  time. 

Such  a  presumption  would,  moreover,  be  wholly  unreasonable  in  a  case  where  at 
the  time  when  the  corporation  was  supposed  to  be  in  existence  and  entitled  to  the 
right,  the  tenants  of  the  manor  were  exercising  inconsistent  rights  and  asserting 
their  entire  control  over  the  underwood. 

The  user  must  be  connected  with  the  right  claimed.  A  prescriptive  right  to  cut 
underwood  in  respect  of  a  particular  house  is  not  established  by  proof  of  user  when 
the  only  evidence  is  that  the  right  was  exercised  in  respect  of  the  inhabitants  of  the 
parish  generally. 

Chilton  V.  Corporattofi  of  Lottdon  (7  Ch.  D.,  736;  23  Eng.  R.,  882)  followed ;  Wil- 
Ungate  v.  Maitland  (Law  Rep.,  8  £q.,  103)  discussed. 

Special  case  stated  under  a  judge's  order  made  by  con- 
sent in  August,  1873,  in  three  actions  of  trespass: 

1.  The  actions  were  against  three  inhabitants  of  cottages 
in  Tollard  Farnham,  a  parish  within  the  ancient  boundary 
of  Cranbourne  Chase,  in  Dorsetshire.  Each  of  the  defend- 
ants did  on  several  days  in  March,  1873,  and  before  Lady 
Bay,  cut  upon  and  carry  away  from  the  woodland  (formerly 
part  of  Tollard  Farnham  Common)  belonging  to  the  plain- 
tiff as  lord  of  the  manor  of  Tollard  Farnham,  certain  quan- 
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titles  of  baskets  and  furze.  All  such  baskets  and  f ui*ze  were 
used  by  tlie  defendants  respectively  for  fuel  in  their  own 
houses,  and  no  part  thereof  was  sold  or  carried  out  of  the 
parish  of  Tollard  Parnham.  These  were  the  trespasses  sued 
for.     The  defendants  claimed  to  commit  them  as  of  right. 

2.  The  right  claimed,  as  stated  by  tbe  witnesses  called  for 
the  defendants,  was  for  all  the  inhabitants  of  tbe  parish  of 
Tollard  Parnham  to  cut  baskets  on  the  Tollard  Parnham 
362]  Common  from  *old  Michaelmas  Day  in  each  year  till 
old  Lady  Day  in  the  next  year,  and  to  cut  furze  there  all  the 
year  round,  and  to  carry  away  such  baskets  and  furze  for 
use  as  fuel  in  their  own  bouses  or  elsewhere  in  tbe  parish, 
but  not  for  sale  or  use  out  of  tbe  parish. 

[The  case,  which,  with  the  schedules,  occupied  more  than 
160  printed  folio  pages,  need  not  be  reproduced  here,  all 
that  is  material  to  this  report  being  stated  in  the  judgment.] 

Tbe  questions  for  the  opinion  of  the  court  (who  were  to 
be  at  liberty  to  draw  inferences  of  fact  and  to  make  all 
necessary  amendments  in  the  pleadings)  were: 

1.  Whether  the  inhabitants  of  Tollard  Parnham,  or  any 
of  them,  were  entitled  to  any,  and  what  right  of  cutting 
furze  or  underwood  on  the  locus  in  quo  either  as  part  of  Tol- 
lard Parnham  Common  or  on  any  other  and  what  grounds  ; 
and,  if  so,  then, 

2.  Whether  such  right  was  vested  in  all  the  inhabitants 
of  the  parish  of  Tollard  Parnham,  and,  if  not,  then, 

3.  Whether  such  rigbt  was  vested  in  all  the  inhabitant 
householders  in  the  parish,  and,  if  not,  then, 

4.  Whether  such  right  was  confined  to  the  occupiers  of 
ancient  messuages  within  the  parish. 

5.  Whether  any,  and  which,  of  the  defendants  were  en- 
titled, as  such  inhabitants,  householders  or  occupiers,  to 
commit  the  alleged  trespasses. 

6.  Whether  any,  and  which,  of  the  defendants  were,  on 
any  and  other,  "and  what  ground,  entitled  to  commit  the 
alleged  trespasses. 

Judgment  to  be  entered  in  each  case  separately,  as  the 
court  should  direct,  with  such  injunctions  and  for  such  sum 
to  be  assessed  in  such  manner  as  the  court  shoilld  direct. 

May  15,  16,  17,  20,  21.  C.  Bowen  {R.  S.  Wright,  with 
him),  for  the  plaintiff. 

E.  Clarke  {McClymont,  with  him),  for  the  defendants. 

Tbe  arguments  are  sufficiently  noticed  in  tbe  judgment. 
The  following  authorities  were  cited  in  addition  to  those  re- 
ferred to  in  the  judgment:  Croughton^.  Blake {^)\  Manwood 

0)  12  M.  A  W.,  at  p.  208. 
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on  Forest  Law,  p.  80  ;  Watkins  on  Copyholds,  pp.  451,  452 ; 
Grant  on  Corporations,  *p.  107;  Blewettv^  Trego-  [363 
ning  (*) ;  Warrick  v.  Queen's  College  i^) ;  Grimstead  v.  Mar- 
lowe (') ;  Crowder  v.  Oldfield  (*) ;  Carr  v.  Foster  (*) ;  Papen- 
dicJc  V.  Bridgwater  (') ;  Doidge  v.  Carpenter  (') ;  Hall  v. 
Nottingham  {). 

Cur.  adv.  vuU. 

August  8.  The  judgment  of  the  Court  (Kelly,  C.B., 
Cleasby  and  Pollock,  BB.),  was  delivered  by 

Kelly,  C.B.:  The  question  argued  before  us  in  this  case 
has  been  whether  the  inhabitants  of  the  parish  of  Tollard 
Farnhara,  in  the  county  of  Dorset,  have  the  right  to  cut  and 
take  fagots  or  baskets  of  the  underwood  growing  upon  a 
part  of  the  common  which  has  been  inclosed  by  the  plaintiff. 
Some  argument  was  raised  before  us  upon  the  ri^ht  of  the 
defendants,  in  case  they  failed  to  establish  any  right  in  the 
inhabitants,  to  fall  back  upon  a  prescriptive  right  to  take 
the  baskets  in  respect  of  the  cottages  occupied  by  them 
respectively.  This  part  of  the  case  will  be  dealt  with  here- 
after. 

At  present  we  deal  with  the  question,  which  was  fully 
argued  before  us,  viz.,  the  right  of  the  inhabitants  as  inhab- 
itants. The  user  and  the  extent  of  user  are  stated  in  the 
case.  It  is  stated  to  have  been  as  of  right,  but  (see  para- 
giraph  60)  the  nature  of  the  right  in  respect  of  which  it  was 
exercised  is  one  of  the  questions  to  be  decided  by  us.  There 
cannot,  we  think,  be  a  doubt  upon  the  evidence  that  the 
user  was  in  fact  upon  the  right  of  inhabitants  as  stated  in 
paragraph  2  of  the  case.  The  defendant  in  the  first  action, 
Adams,  says  in  his  evidence  (page  150)  that  the  common  was 
free  to  everybody  in  the  parish.  So  that  as  far  as  the  user 
goes  it  agrees  with  the  claim  set  up,  and  notwithstanding 
some  expressions  to  be  found  in  the  evidence  there  is  no 
ground  for  regarding  this  as  a  case  in  which  a  particular 
provision  has  been  made  by  royal  grant  or  otherwise  for  the 
poor  of  the  parish. 

If  such  a  right  could  be  claimed  by  custom  there  is  evi- 
dence of  *user  which,  coupled  with  the  evidence  of  [36-4 
reputation,  might  raise  a  question  whether  the  custom  did 
not  exist.  But  the  right  claimed  is  a  profit  d prendre  in  the 
soil  of  another,  and  the  authorities  are  uniform  from  Oate- 
ward's  Case{')  to  Chilton  v.  Corporation  of  London  {^)  that 

(')  8  A.  A  E.,  554,  (*)  3  Q.  B.,  681. 

(«)  Law  Rep.,  10  Eq.,  105;  6  Ch.,  716.         (•)  6  E.  A  B  ,  166;  24  L.  J.  (Q.B.),  289. 

(»)  4  T.  R.,  717.  (')  6  M.  A  S.,  47. 

(<)  1  Salk.,  170.  («)  1  Ex.  D.,  I. 
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such  a  custom  is  bad  in  law  :  see  Selby  v.  Robinson  (') ;  and 
Constable  v.  Nicholson  {*) ;  where  other  authorities  are  given. 
Many  sound  reasons  are  given  in  the. authorities  for  this 
conclusion.  It  is  only  necessary  to  advert  to  some  of  those 
given  in  Oaieward^ s  Case  {'),  because  they  may  be  applicable 
to  another  view  of  the  present  case.  It  was  not  a  case  in 
which  the  inhabitants  of  a  certain  village  generally  claimed 
a  "profit  d preiidre^  but  the  plea  alleged  that  by  custom  all 
persons  inhabiting  any  ancient  messuages  should,  by  virtue 
of  their  inhabitancy,  have  a  certain'  right  of  common.  It 
was  adjudged  by  all  the  justices  that  such  custom  was 
against  law  for  several  reasons;  among  others,  "2.  What 
estate  shall  he  have  who  is  inhabitant  in  the  common  when 
it  appears  he  hath  no  estate  or  interest  in  the  house,  but  a 
mere  habitation  and  dwelling?"  .  .  .  And  "3.  Such  common 
will  be  transitory  and  altogether  uncertain,  for  it  will  fol- 
low the  person,  and  for  no  certain  time  or  estate,  but  during 
his  inhabitancy,  and  such  manner  of  interest  the  law  will 
not  suffer,  for  custom  ought  to  extend  to  that  which  hath 
certainty  and  continuance.  4.  It  will  be  against  the  nature 
and  quality  of  a  common,  for  every  common  may  be  sus- 
pended or  extinguished,  but  such  a  common  will  be  so  inci- 
dent to  the  person  that  no  person  certain  can  extinguish  it, 
but  as  soon  as  he  who  releases,  &c.,  removes,  the  new  inhab- 
itant shall  have  it." 

It  might  also  be  added  in  relation  to  such  a  right  as  is 
claimed  in  the  present  case,  viz.,  to  be  provided  with  fuel 
from  the  common  that  mere  inhabitancy  is  capable  of  an  in- 
crease almost  indefinite,  and  if  the  right  existed  in  a  body 
which  might  be  increased  to  any  number,  it  would  necessa- 
rily lead  to  the  destruction  of  the  subject-matter  of  the  cus- 
tom. There  cannot  therefore  be  such  a  custom.  And  for 
the  same  reasons,  and  for  other  reasons,  there  cannot  be  a 
prescription,  and  there  could  not  be  a  valid  grant  unto  so 
365]  fluctuating  a  body  and  a  body  *so  incapable  of  suc- 
cession in  any  reasonable  sense  of  the  word  so  as  to  confer  a 
right  upon  each  succeeding  inhabitant. 

The  judgment  in  Constable  v.  JVichols(Pn(*)  is  correctly 
given  in  the  head-note  (except  in  the  use  by  mistake  of  the 
word  "easement"  for  "right").  It  is  as  follows:  "The 
right  of  the  inhabitants  of  a  township  to  take  stones  from 
the  land  of  another  person  for  the  purpose  of  repairing  the 
highway  is  a  profit  d  prendre,  and  cannot   therefore  be 

C)  6  Rep..  59  b.  .  (*)  14  C.  B.  (N.S.),  230;  32  L.  J.(C.P.), 

(«)  7  Ch.  D.,  786 ;  23  Eng.  R.,  832.  240. 

(»)  2  T.  R.,  758.  (*)  32  L.  J.  (C.P),  240. 
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claimed  by  custom  ;  neither  can  it  be  claimed  by  prescrip- 
tion, as  inhabitants  are  incapable  by  that  description  of 
taking  such  an  easement  (right)  unless  under  a  grant  which 
would  incorporate  them."  The  following  are  the  words  of 
Willes,  J.,  in  his  judgment  (*)  as  regards  the  prescription  or 
supposed  grant  after  disposing  of  the  question  of  custom. 
*'  The  prescriptive  right  is  not  claimed  for  a  corporation  or 
persons  taking  by  succession,  but  only  for  a  fluctuating  body 
of  inhabitants.  The  prescription  pleaded  is  a  grant  to  that 
body,  but  not  so  as  to  have  the  effect  of  incorporating  them. 
It  is  clear  that  such  a  right  cannot  exist."  See  also  the  de- 
cision of  Jessel,  M.R.,  to  the  same  effect  in  the  current 
number  of  the  Law  Reports — Chillon  v.  Corporation  of 
London  (•). 

The  claim  then  can  only  be  supported  as  resting  upon  a 
supposed  grant  by  the  Crown  to  the  inhabitants  of  the  right 
in  question  as  such  a  grant  alone  would  have  the  effect  of 
incorporating  them,  and  the  argument  addressed  to  us  was 
upon  the  propriety,  and  indeed  necessity,  of  presuming  such 
a  grant  from  the  user  set  out  in  tho  case.  But  in  dealing 
with  this  question,  we  shall  have  to  bear  in  mind  that  there 
IS  a  difference  between  a  corporate  body  and  the  persons 
who  for  the  time  being  compose  it,  and  that  the  members  for 
the  time,  in  their  own  individual  right,  take  nothing  by  the 
grant  to  the  corporation. 

There  was  a  considerable  argument  before  us  upon  the 
effect  of  a  grant  by  the  Crown  to  the  inhabitants  of  a  parish 
or  village.  The  question  seems  to  have  arisen  frequently  in 
early  times,  and  there  are  several  decisions  in  the  Year 
Books  on  the  subject  which  are  to  be  found  in  all  the 
Abridgments  under  the  title  Corporation.  They  are  given 
in  Rolle's  Abridgment  and  copied  *into  the  other  [366 
Abridgments.  The  effect  of  them  appears  to  be  that  where 
there  is  a  grant  by  the  Crown  to  the  inhabitants  of  a  partic- 
ular parish  or  village,  if  the  grant  is  made  for  a  specified 
purpose,  it  has  the  effect  of  incorporating  them  so  as  to 
rarry  that  purpose  into  effect,  but  otherwise  is  inoperative. 
Thus  it  is  said,  F.  pi.  2.  In  ancient  time  the  inhabitants  of 
a  village  were  incorporated  when  the  king  granted  them  to 
have  a  guild  of  merchants  {guilda  mercaioria).  PI.  4.  If 
the  king  grant  land  to  the  men  or  inhabitants  of  B.,  their 
heirs  and  successors  rendering  rent  for  anything  touching 
this  land,  it  is  a  corporation,  but  not  for  any  other  purpose. 
(And  it  is  said  in  Dyer,  100,  pi.  70,  though  not  as  a  decision, 
but  as  an  opinion  that  if  the  rent  be  released  the  corporation 

(')  32  L.  J.  (C.P.),  at  p.  244.  («)  7  Ch.  D.,  786;  28  Eng.  R.,  832. 

31  Eng.  Rep,  39 
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is  ipso  facto  dissolved,  because  the  rent  was  tbe  cause  of  the 
incorporation.)  PI.  6.  But  if  the  king  grant  lands  to  tlie 
meti  or  inhabitants  of  D.  unless  they  be  incorporated  be- 
fore, the  grant  is  void  if  nothing  be  reserved  for  rent.  PI.  6. 
If  the  king  grant  to  the  men  of  Islington  to  be  discharged  of 
toll  it  is  a  good  corporation  to  this  intent,  but  not  io  pur- 
chase. And  the  reason  is  given.  (This  is  matter  of  dis- 
charge.) PI.  7.  If  the  king  grant  land  to  the  inhabitants  of 
Islington  and  their  successors,  if  they  were  not  a  corpora- 
tion Defore,  this  is  a  void  grant,  for  the  king  is  deceived. 
In  other  words,  the  inhabitants  of  a  place  cannot  be  said  to 
have  successors  capable  of  taking  unless  they  be  a  cor- 
poration. 

The  case,  therefore,  stands  thus.  We  are  called  upon 
to  say,  because  there  has  been  user  in  the  inhabitants  indi- 
vidually of  this  right,  not  that  there  has  been  merely  a  grant 
to  the  same  persons  who  exercise  the  right  (which  would  be 
the  proper  inference  in  ordinary  cases,  without  regard  to  the 
probability  of  its  actually  taking  place,  but  which  would  in 
this  case  be  inoperative),  but  that  there  has  been  a  grant  in 
such  a  form  as  to  make  them  into  a  body  corporate  having 
perpetual  succession.  It  appears  to  us  that  we  ought  not  to 
make  this  presumption,  not  because  it  is  improbable,  but  be- 
cause it  is  inconsistent  with  the  past  and  existing  state  of 
things.  We  are  to  presume  that  a  corporation  has  been 
formed  many  hundred  years  ago,  when  there  is  no  trace  at 
any  time  of  its  having  ever  existed.  If  the  inhabitants  had 
held  meetings  in  reference  to  this  right,  or  appointed  any 
367]  officer  to  *look  to  the  right,  or  done  any  act  collect- 
ively of  that  description,  the  case  would  be  diJQferent.  We 
should  then  have  the  inhabitants  acting  in  a  corporate 
capacity  in  reference  to  this  right,  and  from  their  doing  so, 
and  from  their  existence  de facto  as  a  corporation,  we  might 
according  to  the  ordinary  rule  find  a  legal  origin  by  a  grant 
from  the  Crown  ;  but  to  say  that  a  corporation  was  created, 
which  has  never  existed,  would  be  carrying  the  fiction  of  a 
grant  further  than  has  ever  been  done,  or  than  is  consistent 
with  reason.  And  the  presumption  is  made  wholly  unrea- 
sonable when  we  have,  as  in  the  present  case,  while  the  sup- 
Eosed  corporation  is  existing  and  entitled  to  take  the 
askets,  another  body  actually  existing  and  legally  existing, 
viz.,  the  tenants  of  the  manor,  who  are  exercising  incon- 
sistent rights  and  publicly  asserting  their  entire  control  over 
the  underwood  on  the  common. 

There  is  also  another  reason  against  making  this  presump- 
tion, which  was  strongly  and  properly  pressed  by  the  learned 


Vol.  TIL]  EXCHEQUER  DIVISION.  307 

Lord  Rivers  v.  Adams.  1878 

counsel  for  the  plaintiflf,  and  which  is  not  applicable  to  any 
of  the  cases  in  which  similar  presumptions  have  been  made, 
viz.,  that  we  are  asked  to  presume  the  action  of  the  Crown 
in  favor  of  a  right  in  the  inhabitants,  which  could  not  exist 
as  a  custom,  because  it  is  unreasonable  and  contrary  to 
law,  and  tliat  the  Crown,  because  this  could  not  be  done 
otherwise,  got  over  the  difficulty  several  hundred  years  ago 
by  making  them  into  a  corporation.  We  cannot  make  this 
presumption,  not  because  it  is  improbable,  but  because  it 
IS  most  unreasonable. 

We  were  much  pressed  on  behalf  of  tlie  defendants  with 
the  case  of  WilUngale  v.  MaitlancH^)^  out  when  that  case 
is  examined  it  has  no  bearing  upon  the  exact  question  which 
is  raised  in  the  present  case.  It  was  a  demurrer  to  a  bill  for 
want  of  equity.  The  bill  alleged  that  Queen  Elizabetli,  be- 
ing lady  of-  the  manor  of  Loughton,  which  was  within  the 
royal  forest  of  Waltham,  had  by  her  royal  charter  granted 
to  the  inhabitants  of  the  parish  of  Loughton  that  the  labor- 
ing or  poor  people  inhabiting  the  said  parish  and  having 
families  might  at  certain  times  of  the  year  cut  certain  under- 
wood, and  that  the  rightful  disposition  of  the  wood  so  cut 
should  be  for  their  own  consumption  and  for  sale  for  their 
own  relief  to  other  inhabitants  of  the  parish  for  their  con- 
sumption. *The  bill  being  demurred  to,  the  facts  [368 
were  admitted  as  stated,  and  it  was  therefore  admitted  that 
there  was  a  grant  in  the  \QTy  precise  terms  stated,  which  it 
will  be  contended  had  the  effect  of  incorporating  the  inhab- 
itants for  the  purpose  of  carrying  into  effect  the  speci- 
fied charitable  object.  Accordingly  Lord  Romilly,  M.R., 
saysC):  ''It  should  be  observed  tliat,  though  it  is  true,  as 
stated  in  Sheppard's  Touchstone,  that  a  grant  cannot  be 
made  beneficially  to  the  inhabitants  of  the  parish  as  gran- 
tees, yet  it  is  certain  that  a  grant  may  be  made  by  a  private 
individual  in  the  shape  of  a  charity  in  trust  for  the  poor  in- 
habitants of  a  parisli,  and  that  such  a  trust  is  perfectly 
good."  He  afterwards  adds,  ''The  books  are  full  of  cases 
in  which  grants  of  that  description  have  been  supported  and 
established,  and  this  court  has  carried  the  trusts  into  ex- 
ecution." He  afterwards  refers  to  the  act  of  14  &  15  Vict, 
c.  43,  by  which  Hainault  Forest  was  disafforested,  and  in 
which  a  certain  privilege  of  widows  residing  within  a  cer- 
tain district  was  recognized  as  a  ground  for  compensation, 
and  eventually  decides  that,  "as  it  stands  on  the  bill,  if 
the  whole  bill  is  to  be  taken  as  true,  there  is  a  case  made 
for  relief." 

Q)  Law  Rep.,  3  Eq.,  103.  («)  Lftw  Rep.,  3  Eq ,  at  p.  109. 
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It  is  to  be  noticed  that  nothing  whatever  was  granted 
to  the  Inhabitants,  neither  land  nor  privilege  of  any  sort ; 
the  only  grant  to  the  inhabitants  was  tliat  the  laboring 
poor  should  have  the  privilege  as  alleged,  and  under  a 
grant  from  the  Crown  they  may  become  a  corporation  and 
ouglit  to  act  as  such  for  the  purpose  of  performing  this 
charitable  trust. 

In  the  present  case  we  are  not  dealing  with  a  trust  to  be 
performed  for  the  benefit  of  a  limited  body,  but  with  the  right 
of  the  inhabitants  generally,  and  the  case  renders  no  assist- 
ance in  considering^ without  a  grant  to  the  inhabitants  gen- 
erally what  ought  to  be  presumed  from  user. 

The  subsequent  case  of  Chilton  v.  Corporation  of  Lon- 
don (*),  before  the  present  Master  of  the  Rolls,  should  be  read 
in  connection  with  the  above  case. 

A  passage  in  the  4th  Inst.,  p.  297,  was  referred  to  because 
it  was  said  that  ToUard  Farnham  was  within  the  Forest  o£ 
Cranbourne.  Coke  is  treating  of  the  Courts  of  the  Forest, 
and  he  says,  *'And  concerning  claims"  (meaning  claims  in 
369]  the  Court  of  the  *Forest),  "it  is  specially  to  be 
observed  that  by  the  forest  law  a  grant  made  of  a  privilege 
within  the  forest  to  all  the  inhabitants  being  freeholders  with- 
in the  forest  or  such  other  commonalties  not  incorporated, 
is  good."  The  answer  given  to  this  was  that  it  has  reference 
to  claims  made  in  the  court  of  the  forest,  the  claim  being 
for  what  is  called  a  privilege  which  involves  more  the  idea 
of  exemption  from  the  forest  law  than  the  acquisition  of 
property ;  and  further,  that  although  we  have  abundant 
proof  that  Cranbourne  was  a  chase,  there  is  no  proof  that  it 
was  ever  a  forest  in  the  proper  sense  of  the  word  ;  and  still 
further,  that  we  are  not  dealing  with  privileges  under  the 
law  of  the  forest,  but  with  property  nnder  the  common 
law.  We  are  therefore  engaged  in  a  different  court  from 
the  court  of  the  forest,  upon  a  different  subject,  viz.,  prop- 
erty, and  not  privilege,  and  there  is  an  absence  of  proof 
of  there  being  a  forest,  so  that  the  passage  in  Coke  is  in- 
applicable. 

It  was  impossible  to  pass  over  these  matters  which  were 
so  fully  argued  before  us,  but  there  is  another  reason  why 
we  cannot  be  called  upon  to  find  a  grant  from  the  Crown  in 
the  present  case.  In  most  cases  where  a  grant  is  presumed 
from  user  in  favor  of  an  individual,  the  proof  of  user  is  defi- 
nite and  complete,  but  in  the  present  ca^e  we  are  called  upon 
to  infer  a  grant  not  to  an  individual  but  to  a  class,  viz.,  the 
inhabitants  of  a  parish,  and  therefore,  in  order  to  found  it, 

(')  7  Ch.  D.,  736 ;  23  Eng.  R.,  832, 
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there  must  be  proof  of  user  not  by  some  inhabitants,  but  by 
tlie  class,  that  is,  by  inhabitants  generally.  Now,  for  the 
purpose  of  making  tliis  out,  reference  was  made  to  many 
schedules  annexed  to  the  case. 

Schedule  9  was  the  most  important,  giving  a  list  of  all 
the  teiiements  in  the  parish,  and  showing  in  a  tabular  form 
in  respect  of  which  of  them  user  had  been  proved,  how 
far  their  title  was  derived  from  the  lord,  and  by  which  of 
the  persons  either  claiming  title  to  or  occupying  the  tene- 
ments there  presentments  had  been  made  in  the  manor 
court  restricting  the  right  to  take  baskets  to  the  tenants  of 
the  manor.  . 

We  had  also  in  another  schedule  (5)  presentments  taken 
from  the  court  rolls  of  the  manor  relating  to  the  right  to 
cut  fuel  from  the  year  1748 ;  also  extracts  from  the  parish 
books  (schedule  16),  one  effect  of  which  appeared  to  be  that 
the  poorer  inhabitants  had  *taken  fuel  from  the  com-  [370 
fnon  and  been  assisted  by  the  overseers  in  getting  it  home. 
We  had  also  presentments  extracted  from  the  chase  rolls  of 
Cranbourne  Chase,  and  the  other  schedules  enumerated  in 
page  16  of  the  case. 

Now,  we  are  dealing  with  the  right  to  take  fuel  from  the 
waste  of  the  manor,  in  which,  prima  facie^  the  tenants  of 
the  manor  exercised  the  right  as  tenants  of  the  manor;  the 
fact  that  other  inhabitants  of  the  parish  exercised  the  right 
would  only  prove  a  right  in  those  other  inhabitants  as  in- 
habitants, and  would  not  prove  the  right  in  the  inhabitants 
generally. 

And  in  this  way  the  case  fails.  We  cannot  go  into  a  de- 
tailed examination  of  the  schedules  to  show  what  the  effect 
is,  but  the  conclusion  which  we  arrive  at  is  that  the  state- 
ments in  the  case  and  the  schedules  entirely  fail  to  prove 
the  user  by  the  inhabitants  generally  as  inhabitants  such 
as  to  justify  the  presumption  of  a  grant  by  the  Crown. 
We  were  not  asked,  and  could  not  be  asked,  to  presume 
a  grant  to  such  of  the  inhabitants  as  were  not  tenants  of 
the  manor. 

We  now  go  back  to  the  title  of  the  defendants  by  pre- 
scription. As  regards  the  defendant  Ferrett,  as  his  house 
was  a  new  one,  tiiis  claim  clearly  could  not  be  sustained. 
As  regards  the  defendant  Isaacs,  the  same  objection  really 
applied,  because  his  house  was  also  a  new  one,  and  although 
it  was  built  near  to  an  old  house  and  upon  a  small  garden 
belonging  to  it,  the  old  house  remained  and  was  occupied, 
80  that  it  was  not  in  substitution  for,  but  in  addition  to,  the 
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old  house,  and  thus  any  prescriptive  right  acquired  by  the 
old  house  could  not  apply  to  this. 

As  regards  the  house  occupied  by  the  person  under  whom 
the  remaining  defendant  Adams  justifies  the  condition  of 
things  appears  from  paragraph  70  of  the  case.  He  occupies 
a  house  partly  new  and  partly  old,  and  it  may  be  collected 
from  the  statement  that  the  old  part  may  originally,  along 
with  another  old  building,  have  constituted  one  house,  or  it 
may  have  been  originally  a  separate  house,  and  a  question 
might  arise  whether  a  user  was  sufficiently  made  out  in  re- 
spect of  the  present  house,  so  as  to  make  the  prescription 
apply.  But  an  opinion  was  intimated  in  the  course  of 
the  argument  that  there  was  no  evidence  of  the  exercise  of 
the  right  to  take  baskets  as  belonging  to  any  particular 
371]  *house  ;  on  the  contrarv,  it  was  proved  that  the  right 
was  exercised  in  respect  of  inhabitancy  of  houses,  whether 
old  or  new.  We  should  have  felt  justified  in  coming  to  the 
conclusion  that  Harriet  Adams (*),  as  alleged  in  the'3d  plea, 
was  seised  in  fee  of  the  house  occupied  by  her,  and  that  it 
was  not  comprised  in  the  lease  of  the  15th  of  March,  1781, 
mentioned  in  paragraph  68  of  the  case;  but  we  could  not 
have  come  to  the  conclusion  that  the  other  allegation  in  the 

{)lea  was  made  out,  viz.,  that  she  and  her  predecessor  in  title 
lad  exercised  the  right  of  taking  estovers  as  to  the  messuage 
appertaining.  This  is  a  conclusion  of  fact,  and  though  the 
actual  taking  of  baskets  by  the  occupiers  of  the  house  was 
proved  to  the  fullest  extent  (see  paragraph  71  of  the  case), 
and  though  the  case  does  not  expressly  nnd  in  what  alleged 
right  it  was  taken,  but  leaves  that  to  us,  yet  the  evidence 
which  we  have  now  before  us  leaves  no  doubt  as  to  this,  as 
we  have  already  stated  in  describing  the  other  q^uestion,  and 
shows  that  the  right  was  exercised  in  respect  of  inhabitancy. 
The  defendant  in  the  action,  Charles  Adams,  says  (p.  150), 
'*the  common  was  free  to  everybody  in  the  parish." 

It  is  only  necessary,  upon  this  part  of  the  case,  to  refer  to 
the  case  of  Campbell  v.  Wilson  (*)  (quoted  with  approval  in 
Angus  v.  Dalton  (*) )  to  show  the  necessity  of  connecting 
the  user  with  the  right  claimed.  In  that  case  there  had  been 
an  inclosure  award  putting  an  end  to  all  former  rights  of 
way,  and  a  certain  private  right  of  way  was  set  out.  The 
question  which  arose  was  whether,  from  user  for  near  the 
twenty  years  as  of  right  a  grant  could  properly  be  presumed, 
and  the  argument  was  that  the  user  over  the  locus  in  quo 

(1)  The  defendant  Adams  jostified  in        (<)  8  East,  294. 
the  8d  plea  as  the  servant,  and  by  com-        (^)  8  Q.  B.  D.,  at  p.  108  ;  28  Eng.  R., 
mand  of  Harriet  Adaqy. ,  101. 
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v?as  a  user  under  the  award  and  by  mistaking  the  place  set 
out.  All  the  court  expressed  their  opinion  that  if  it  had 
been  shown  that  the  user  was  in  fact  under  the  award,  though 
adverse  and  of  right,  it  could  not  have  been  made  a  founda- 
tion for  presuming  a  grant.  The  language  of  all  the  judges 
IS  to  the  same  effect,  but  that  of  Mr.  Justice  Lawrence  is 
most  precise.  He  says  (*) :  *'  But  it  has  been  said  that  if  the 
enjoyment  were  shown  to  have  originated  in  mistake,  how- 
ever adverse  it  may  have  *been,  that  is  against  the  [372 
presumption,  and  that  the  learned  judge  misled  the  jury 
in  this  respect ;  but  no  facts  appear  to  warrant  this  objec- 
tion, otherwise  it  might  be  very  material  to  be  considered. 
For  if  in  exercising  the  right  of  way  from  time  to  time  it 
had  appeared  that  the  party  had  asserted  his  right  to  be 
grounded  on  the  award,  though  it  were  exercised  ever  so 
adversely,  I  do  not  know  how  the  jury  would  be  warranted 
in  referring  it  to  any  other  ground  than  what  the  party 
himself  insisted  on  at  the  time." 

It  is  plain  that  if  we  refer  the  user  to  any  other  right  than 
the  one  in  respect  of  which  it  was  actually  exercised,  we 
might  be  doing  the  greatest  injustice.  For  the  lord  might 
allow  the  inhabitants  of  cottages  to  exercise  the  right  as  in- 
habitants, knowing  that  it  was  a  right  which  could  not  be 
established  in  point  of  law,  and  which  there  was  no  necessity 
to  interrupt ;  and  he  might  afterwards  be  bound  by  his  own 
interruption,  because  another  right  was  acquired. 

For  the  above  reasons  we  think  that  all  the  questions  at 
the  end  of  the  case  must  be  answered  in  the  negative,  and 
that  there  must  be  judgment  for  the  plaintiff  in  all  the 
actions.  Acting  upon  the  paragraph  at  the  bottom  of  page 
22  of  the  case,  we  direct  that  the  plaintiff's  costs  be  as- 
sessed equally  between  the  three  defendants. 

The  injunction  prayed  for  by  the  plaintiff  is  granted  ("). 

Solicitors  for  plaintiff :  Duncan^  Murton  &  Co. 
Solicitors  for  defendants :  Home  &  Hunter. 

(1)  8  East,  at  p.  801. 
O  To  restrain  the  defendants  from  repeating  the  trespasses. 
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1]    *Wells  v.  The  Mitcham  and  Wimbledon  District 

Gas  Light  Company  and  Another. 

CotU — Reference — Shorthand  Writerif  Noin — Britf  CopieB  for  Couruel — Taxation — 

Hulesoflke  Supreme  Court  {Cotts). 

Where  an  action  is  referred,  the  cost  of  brief  copies  of  the  transcript  of  shorthand 
writers'  notes  of  each  day's  proceedings  in  the  reference,  made  for  the  use  of  counsel, 
will  not,  in  the  absence  oi  any  order  and  of  agreement  between  the  parties,  be 
allowed  on  taxation. 

Croomet  v.  Gore  (1  H.  (k  N.,  14)  followed. 

This  was  a  motion  to  set  aside  an  order  of  a  judge 
at  chambers,  refasing  to  order  the  master  to  reyiew  his 
taxation. 

The  action  was  brought  on  a  building  contract,  and  with 
all  matters  in  difference  was  referred  to  an  arbitrator. 

At  the  first  meeting  it  was  proposed  by  the  plaintiff's  so- 
licitor to  the  defendants'  solicitor  that  a  shortnand  writer's 
note  should  be  taken  on  behalf  of  both  parties.  This  was 
not  agreed  to,  but  a  shorthand  writer  was  employed  by  the 
plaintiff,  and  brief  copies  of  the  notes  were  furnished  to  the 
plaintiff's  counsel.  The  plaintiff  attended  the  reference  with 
one  counsel  only. 

By  the  award  the  plaintiff  became  entitled  to  his  costs  of 
the  reference  against  the  defendants.  On  taxation  the 
2]  plaintiff  *claimed,  among  other  things,  the  costs  of  em- 
ploying the  shorthand  writer,  the  cost  of  transcript  of  the 
notes,  and  the  cost  of  brief  copies  of  same  for  the  use  of 
counsel.  The  master  disallowed- the  two  former  items,  but 
allowed  the  latter,  and  on  objection  being  made,  under 
Rule  80  of  the  Rules  of  the  Supreme  Court  (Costs),  to  the 
allowance  of  this  last  item,  gave  the  following  grounds  of 
his  decision  : 

"In  consequence  of  these  objections  I  have  reconsidered 
my  allowance  of  the  items  objected  to,  but  still  consider  they 
were  rightfully  allowed.  Though  the  notes  were  used  by 
the  arbitrator,  all  that  I  have  allowed  is  a  copy  of  the  evi- 
dence for  counsel  as  the  case  progressed. 

'*It  is  true  that  solicitors'  notes  might  have  been  shorter, 
but  the  defendants  might  well  have  objected  to  such  notes 
being  referred  to,  and  the  employment  of  a  shorthand  writer 
probably  prevented  the  reference  being  prolonged  to  other 
meetings,  or  a  second  counsel  might  have  been  instructed  to 
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take  a  note  of  tlie  evidence  ;  but  it  appears  to  me  that  the 
expense  would  not  have  been  less." 

The  learned  judge  at  chambers  declined  to  make  an  order 
to  review  tlie  taxation,  and  the  defendant  appealed  by  way 
of  motion  to  this  court. 

./.  Brown^  Q.C.,  for  the  defendants  :  The  usual  practice 
is  for  the  party  desiring  to  have  a  shorthand  writer's  note 
to  ask  the  other  side  to  join  in  the  expense.  In  the  absence 
of  any  agreement  these  costs  cannot  be  taxed  against  the 
defendants  :  Groomes  v.  Gore{') ;  KirTiXoood  v.  Webster  i^), 

Gates^  Q.C.,  and  A.  Cock^  for  the  plaintiflE :  This  is  a 
matter  coming  within  the  discretion  of  the  master  under 
Rule  29  of  the  Rules  of  the  Supreme  Court  (Costs),  and  the 
court  will  not  interfere:  Wakefield  v.  Brown{*).  In  effect 
these  costs  are  really  costs  of  additional  instructions  to  coun- 
sel, and  further,  employing  a  shorthand  writer  has  shortened 
the  proceedings,  and  prevented  the  necessity  for  a  second 
counsel  to  take  notes. 

/.  Brown^  Q.C.,  was  not  called  on  to  reply. 

*Per  Curiam  (Kelly,  C.B.,  and  Cleasby,  B.).  The  [3 
master  must  review  his  taxation.  In  the  absence  of  any 
agreement  between  the  parties,  or  an  order  of  a  judge  or  the 
court,  the  rule  laid  down  in  Groomes  v.  Gorei^)  should  be 
adhered  to.  The  fact  that  the  defendants  might  have  had 
to  pay  an  equivalent  sum  in  the  absence  of  these  notes,  in 
respect  of  costs  otherwise  incurred,  ought  not  to  be  taken 
into  account  in  determining  their  liability  to  these  costs. 

Order  to  set  aside  order  ofjiidge^  and  for 
master  to  review  his  taxation. 

Solicitors  for  plaintiff  :    Wilkins,  Blyth  &  Fanshawe. 
Solicitor  for  defendants :     /.  /.  Keily. 

0)  1  H.  &  N.,  14 ;  26  L.  J.  (Ex.),  267.  (*)  9  Ch.  D.,  239. 

(«)  Law  Rep.,  9  C.  P.,  410. 

See29Eng.  Rep.,  542  note.  13    N.  Y.   Weekly  Dig.,  415,  Ct.  Ap- 

Where  a  stenographer  has  been  em-  peals, 

ployed  under  an  agreement   that  his  The  expense  of  procuring  a  copy  of 

fees  shall  be  borne  equally  by  the  par-  the  reporter's  notes  of  the  trial,  though 

ties,    the    expense   of   an   extra   copy  not  properly  taxable  in  the  costs  in  this 

of  his    minutes    for    the  use   of   the  court,   may  be  taxed    in  the  district 

referee  is  within  the  original  agree-  court  to  the  party  succeeding  in  his 

ment,   and  should  not  be  allowed  as  motion  for  a  new  trial  :    In  the  matter 

a    disbursement:    Mack    v.    Buffalo,  of  Sinney,  27  Minn.,  280. 

31  Eng.  Rep.  40 
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Nov.  6,  1878. 

Hancock  v.  Guekin  and  Others. 

Practice — DUcovefy  after  Claim  and  before  Defence — Rules:  Order  zxxi,  Rale  12. 

« 
A  plnintilT  after  delivering  a  statement  of  claim  is  not,  as  a  general  rule,  entitled, 
under  Order  xxxi.  Rule  12,  of  the  Rules  of  the  Supreme  Court,  to  an  order  for  dis- 
covery of  documents  before  a  statement  of  defence  is  delivered,  because,  until  that 
happens,  it  is  impossible  to  say  what  the  matters  "  in  question  in  the  action  **  are. 


[4  Exchequer  Division,  6.] 
Nov.  8,  1878. 

5]    *Crowhurst  v.  The  Burial  Board  of  the  Parish 

OF  Amersham. 

Nuisance — Injury  to  Cattle — Projection  of  Poisonous   Trees  over  NeigJihoi^s  Land-^ 

Maxim  J  "  ^c  utere  tuo  ui  alienum  nan  Uedas,^ 

The  defendants,  a  burial  board,  planted  on  their  own  land  and  about  four  feet  dis- 
tant from  their  boundary  railing  a  yew  tree,  which  grew  through  and  beyond  the 
railings,  so  as  to  project  over  an  a^oining  meadow,  which  was  hired  by  the  plaintiff 
for  pasture.  The  plaintiffs  horse,  Ceding  in  the  meadow,  ate  of  that  portion  of  the 
vew  tree  which  projected  over  the  meadow,  and  died  of  the  poison  contained  therein, 
'riie  tree  was  planted  and  grown  with  the  knowledge  of  the  defendants.  The  plain- 
tiff having  brought  an  action  for  the  value  of  the  horse: 

Heldy  that  the  defendants  were  liable  on  the  principle  of  the  maxim,  "Sic  utere  tuo 
ut  alienum  non  laedas.*' 

Case  stated  b^  the  judge  of  the  county  court  of  Bucks. 

This  is  an  action  to  recover  £30  damages  for  the  loss  of  a 
horse. 

6]  *1.  The  defendants  are  owners  and  occupiers  of  about 
lialf  an  acre  of  land  at  Amersham,  Bucks,  which  has  been 
used  for  a  cemetery  for  about  seventeen  years.  It  was  con- 
structed and  used  by  the  defendants,  being  a  burial  board, 
as  a  place  of  interment  under  the  statutes  applicable  in  that 
behalf. 

2.  The  plaintiff  has  been  tenant  for  the  last  two  years,  and 
some  time  previously  for  a  period  of  three  years,  of  a 
meadow  adjoining  the  cemetery,  and  has  used  the  meadow 
for  pasture  for  his  horses,  and  frequently  visited  the  same. 

3.  The  defendants'  cemetery  is  separated  from  the  plain- 
tifif's  meadow  by  a  wall  about  two  feet  high,  and  at  two 
places  by  an  open  iron  railing  about  two  feet  high  upon  the 
wall.  The  wall  and  railing  were  constructed  by  and  belong 
to  the  defendants,  and  when  the  cemetery  was  laid  out  about 
seventeen  j^ears  ago,  the  defendants  planted  two  yew  trees 
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about  four  feet  within  their  fence,  but  which  had  grown 
throiigli  and  foeyond  the  iron  railings  so  forming  the  defend- 
ants' boundary,  and  projected  on  or  over  the  meadow  in  the 
phiintiff's  occupation. 

4.  A  horse  belonging  to  the  plaintiflf  had  been  turned  out 
in  the  meadow  for  some  months  immediately  preceding  the 
26th  of  Se])tember,  1877;  and  on  that  day  tlie  plaintiflf  saw 
the  horse  alive  and  well  in  the  meadow. 

5.  On  the  morning  of  the  27th  of  September  the  horse 
(which  was  worth  £21)  was  found  dead  in  the  meadow, 
having  been  poisoned  by  eating  the  twigs  of  branches  and 
leaves  of  one  of  the  yew  trees. 

6.  On  the  27th  of  September  it  was  found  that  the  horse, 
must  have  and  had  browsed  on  and  eaten  a  quantity  of 
twigs,  branches,  and  leaves  of  one  of  the  yew  trees,  the  same 
extending  through  the  rails  into  the  meadow,  and  also  a 
quantity  of  twigs,  branches,  and  leaves  of  the  same  tree 
within  the  defendants'  fence,  and  within  such  a  distance 
that  a  horse  could  browse  when  standing  in  the  plaintiflf' s 
meadow  and  reaching  his  neck  and  head  over  the  wall  and 
rails.  The  wall  and  rails  were  not  at  that  spot  sufficiently 
high  to  prevent  a  horse  from  so  browsing.  The  other  yew 
tree  did  not  appear  to  have  been  interfered  with. 

7.  It  was  contended  by  the  plaintiflf,  that  the  defendants 
were  liable  for  the  consequences  of  their  having  allowed  the 
branches  *of  poisonous  trees  like  the  yew  to  project  on  [7 
to  the  plaintiff's  meadow,  and  also  for  the  fence  not  being 
sufficient  to  keep  cattle  from  eating  the  yew. 

8.  The  plaintiflf  was  not  aware  of  the  existence  of  yew 
trees. 

9.  That  cattle  frequently  browse  on  the  leaves  and 
branches  of  yew  trees  when  within  reach,  and  not  unfre- 
quently  are  poisoned  thereby,  is  a  fact  generally  known. 

10.  It  was  contended  by  the  defendants,  first,  that  the 
plaintiff  proved  no  obligation  on  the  defendants,  by  grant, 
prescription,  or  otherwise,  to  maintain  any  fence  whatever 
for  the  plaintiflf  s  benefit,  and  that  the  defendants  were  not 
liable  for  the  consequences  of  the  plaintiff's  horse  eating 
the  defendants'  tree  ;  secondly,  that  if  there  was  any  breach 
of  duty  on  the  defendants'  part,  the  accident  to  the  horse 
was  directl}'  attributable  to  the  plaintiff's  act  in  turning  him 
into  a  meadow  where  he  could  get  at  the  tree,  and  that 
either  the  damage  was  too  remote,  or  the  plaintiff  directly 
contributed  to  it  by  negligence  on  his  part  and  by  his 
own  act. 
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The  jtidge  (who  tried  the  case  without  a  jury)  found  that 
in  fact  there  had  been  no  contributory  negligence  on  the  part 
of  the  plaintiff,  and  that,  under  the  circumstances  above, 
stated,  the  defendants  were  liable,  and  gave  judgment  for 
the  plaintiff  for  £21  and  costs. 

The  question  for  the  opinion  of  the  court  was  whether  the 
defendants  were  liable.  The  judgment  to  be  entered  as  re- 
gards the  action  and  costs,  and  the  costs  of  this  appeal,  as 
the  court  may  direct. 

The  case  having,  on  the  6th  of  May,  1878,  come  on  for 
argument,  it  was  pointed  out  that  it  did  not  appear  whether 
the  horse  died  from  eating  of  that  part  of  the  tree  which 
.projected  over  and  into  the  plaintiffs  meadow,  or  of  that; 

1}art  which  was  strictly  within  the  defendants'  cemetery  (the 
lorse  being  able  to  reach  the  latter  with  ease),  or  whether 
he  died  of  the  combined  effect  of  eating  both  parts.  The 
case  having  been  sent  back  for  the  county  court  judge  to 
state  the  cause  of  the  horse's  death  with  reference  to  this 
point,  he  stated  that  although  the  horse  might  have,  and 
probably  had,  eaten  twigs,  leaves,  and  portions  of  branches 
of  the  tree  strictly  within  the  defendants'  cemetery,  or  (as 
the  judge  expressed  it)  *' within  the  space  formed  by  a  per- 
8]  pendicular  *line  drawn  to  or  from  the  outmost  edge  or 
limit  within  the  defendants'  land  and  premises,"  yet  he 
found  as  a  fact  that  the  twigs,  leaves,  and  branches  which 
projected  beyond  "the  space  formed,"  &c.,  over  and  into 
the  plaintiff's  meadow  were  of  themselves  alone  amply  suffi- 
cient to  have  caused  the  horse's  death  ;  and  that,  upon  this 
finding,  he  gave  judgment  for  the  plaintiff. 

■ 

June  25.  /.  0.  Oriffits^  Q.C.  {Cooper  Wyld^  with  him), 
for  the  plaintiff. 

O.  Shaw  {Ilerschells  Q.C,  with  him),  for  the  defendants. 

The  arguments  sufficiently  appear  in  the  judgment.  Be- 
sides the  authorities  there  cited,  Pickering  v.  Rudd  (*)  was 
referred  to. 

Cur,  adv.  vnU. 

Nov.  8.  The  judgment  of  the  Court  (Kelly,  C.B.,  and 
Pollock,  B.)  was  delivered  by 

Kelly,  C.B.:  This  is  an  appeal  from  the  county  court  of 
Buckingiiamshire,  held  at  Chesham.  The  judgment  in  the 
court  below  was  for  the  plaintiff,  damages  JE21,  and  the 
judge  stated  a  case  for  our  opinion.     The  material  facts  of 

(»)  1  Stork,  66. 
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this  case  are  as  follows.  The  defendants  some  seventeen 
years  ago  obtained  a  piece  of  land  for  the  purposes  of  their 
cemetery,  and  fenced  it  round  with  a  dwarf  wall  in  whicii 
at  two  places  there  were  openings  filled  up  with  iron  railings 
about  two  feet  high.  Where  these  railings  occurred  the  de- 
fendants planted  two  yew  trees,  about  four  feet  distant  from 
the  railing.  These  grew  through  and  beyond  the  railings,  so 
as  to  project  over  an  adjoining  meadow.  The  plaintiff,  two 
years  before  the  alleged  cause  of  action,  hired  the  meadow 
to  pasture  his  horses  for  a  term  of  three  years.  After  he 
liad  occupied  it  for  two  years,  his  horse,  which  was  feeding 
in  the  meadow,  ate  of  that  portion  of  one  of  the  yew  trees 
which  projected  over  the  meadow — the  wall  and  rails  not 
being  sufficiently  high  to  prevent  a  horse  from  so  eating — 
and  died  from  the  effects  of  the  poison  contained  in  what 
he  ate.  The  question  for  our  determination  is,  whether  the 
death  of  the  horse,  so  occasioned,  afforded  any  cause  of 
action  against  the  defendants.  There  being  no  pleadings  in 
the  county  court,  the  question  is  not  in  any  way  affected  by 
the  form  in  whicli  *the  cause  of  action  is  put  lorward,  [9 
and  the  facts,  as  found  by  the  judge  of  the  county  court, 
must  be  taken  as  conclusive.  The  only  matter,  therefore, 
for  our  decision  is  whether,  upon  those  facts,  any  legal  lia- 
bility is  disclosed.  The  matter  might  appear  to  be  some- 
wliat  trivial,  but  the  case  gives  rise  to  a  question  which  may 
not  unfrequently  arise,  and  therefore  is  of  some  general  im- 
portance. Considering  this,  it  is  remarkable  that  there  is 
an  absence  of  any  immediate  authority  by  which  our  deci- 
sion should  be  governed,  and  it  is  therefore  necessary  to 
determine  what  are  the  principles  of  law  properly  applicable 
to  it. 

Before  doing  this,  it  may  be  well  to  state  shortly  what  we 
apprehend  to  be  the  effect  of  the  finding  of  the  county  court 
judge.  In  the  first  place,  we  consider  that  the  judge  has  so 
found  the  facts,  as  to  the  planting  and  growth  of  the  yew 
trees,  as  to  preclude  the  supposition  of  mere  accident: 
and  that  the  trees  must  be  taken  so  to  have  been  planted 
and  grown,  with  the  knowledge  of  the  defendants,  as  to 
make  them  responsible  for  whatever  might  be  the  direct  con- 
sequence of  the  original  planting.  Secondly,  although  it  is 
found  that  the  plaintiff  saw  the  horse  in  the  meadow  the 
day  before  it  died,  it  is  also  found  that  he  w^as  not  aware  of 
the  existence  of  the  yew  trees,  and  we  think  it  must  be  taken 
that  any  such  negligence  on  the  part  of  the  plaintiff  as 
would  disentitle  him  to  recover  is  negatived.  The  mere  fact 
that  the  plaintiff  saw  the  horse  in  the  field  would  go  for 
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nothing,  and  we  do  not  think  that  he  was  bound  to  examine 
all  the  boundaries  so  as  to  see  that  no  tree  likely  to  be  in- 
jurious to  his  liorse  was  projecting  over  the  field  he  had 
hired. 

It  ought  also  to  be  noticed  that  the  decision  in  no  way  de- 
pends upon  any  question  of  fencing,  or  the  correlative  rights 
and  duties  arising  therefrom,  and  therefore  the  cases  which 
were  cited  to  us  based  upon  tliese  afford  no  assistance. 

The  question  seems  to  resolve  itself  into  this:  Was  the 
act  of  the  defendants  in  originally  planting  the  tree,  or 
the  omission  to  keep  it  within  their  own  boundary,  a  legal 
wrong  against  the  occupier  of  the  adjoining  field,  which, 
when  damage  arose  from  it,  would  give  the  latter  a  cause  of 
action  ? 

On  the  part  of  the  defendants  it  may  be  said  that  the 
planting  of  a  yew  tree  in  or  near  to  a  fence,  and  permitting 
10]  it  to  grow  in  *its  natural  course,  is  so  usual  and  ordi- 
nary that  a  court  of  law  ought  not  to  decide  that  it  can  be 
made  the  subject-matter  of  an  action,  especially  when  an 
adjoining  landowner  over  whose  property  it  grew  would,  ac- 
cording to  the  authorities,  have  the  remedy  in  his  own  hands 
by  clipping. 

On  the  other  hand,  the  plaintiff  may  fairly  urge  that  what 
was  done  was  a  curtailment  of  his  rights  which,  had  he 
known  of  it,  would  prevent  his  using  the  field  for  the  pur- 
pose for  which  he  had  hired  it,  or  would  impose  upon  him 
the  unusual  burden  of  tethering  or  watching  his  cattle,  or  of 
trimming  the  trees  in  question.  And  although  the  right  so 
to  trim  may  be  conceded,  this  does  not  dispose  of  the  case, 
as  the  watching  to  see  when  trimming  would  be  necessary, 
and  the  operation  of  trimming,  are  burdens  which  ought  not 
to  be  cast  upon  a  neighbor  by  the  acts  of  an  adjoining  owner. 
It  may  also  be  said  that  if  the  trees  were  innocuous,  it  might 
well  be  held,  from  grounds  of  general  convenience,  that  the 
occupier  of  the  land  projected  over  would  have  no  right  of 
action,  but  should  be  left  to  protect  himself  by  clipping. 
Such  projections  are  innumerable  throughout  the  country, 
and  no  such  action  has  ever  been  maintained  ;  but  the  occu- 
pier ought,  from  similar  grounds  of  general  convenience,  to 
be  allowed  to  turn  out  his  cattle,  acting  upon  the  assumption 
that  none  but  innocuous  trees  are  permitted  to  project  over 
his  land. 

The  principle  by  which  such  a  case  is  to  be  governed  is 
carefully  expressed  in  the  judgment  of  the  Exchequer  Cham- 
ber in  Fletcher  v.  Rylands  (*),  where  it  is  said,  '*  We  think 

(')  Law  Rop.,  1  Ex.,  at  p.  279. 
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that  the  true  rule  of  law  is  that  the  person  who  for  his  own 
purposes  brings  on  his  hind  and  collects  and  keeps  there 
anything  likely  to  do  mischief  if  it  escapes  must  keep  it  in 
at  his  peril;  and  if  he  does  not  do  so  is  prima  fade  an- 
swerable for  all  the  damage  which  is  the  natural  consequence 
of  its  escape."  This  statement  of  the  law  was  cited  and 
approved  of  in  the  judgment  of  the  House  of  Lords  in  the 
same  case  (*).  In  Fletcher  v.  Rylandsi^)  the  act  of  the  de- 
fendant complained  of  was  the  collecting  in  a  reservoir  a 
large  quantity  of  water,  which  burst  its  bounds  and  flowed 
into  the  plaintiff^ s  mine  ;  but  though  the  degree  of  caution 
required  may  vary  in  each  particular  case  the  principle 
upon  which  the  dutjr  Mepends  must  be  the  same,  [H 
and  it  has  been  applied  under  many  and  varied  circum- 
stances of  a  more  ordinary  kind:  as  in  AldrecPs  Case{*), 
where  the  wrong  complained  of  was  the  building  of  a 
house  for  hogs  so  near  to  the  plaintiffs  premises  as  to 
be  a  nuisance ;  the  user  of  a  lime-kiln  and  lime-pit  for 
tanning  or  a  dye-house  (*) ;  the  laying  of  dung  so  high  as  to 
damage  a  neighbor,  Tenant  v.  Ooldwiiii^) :  and  others  which 
are  cited  in  Comyns'  Digest  '* action  on  the  case  for  a  nuis- 
ance," and  in  the  judgment  in  Fletcher  v.  Rylandsi^) ;  in 
all  which  cases  the  maxim  ^'Sic  iitere  tuo  ut  alienum  non 
Isedas"  was  considered  to  apply;  and  those  who  so  inter- 
fere with  the  enjoyment  by  their  neighbors  of  their  prem- 
ises were  held  liable. 

Other  cases  of  a  similar  kind  may  be  found  in  the  books. 
Thus,  in  Tubervil  v.  Stamp  {*),  it  was  held  that  an  action 
lay  by  one  whose  corn  was  burnt  by  the  negligent  manage- 
ment of  a  fire  upon  his  neighbor's  ground,  although  one  of 
the  judges  did  not  agree  in  the  decision,  upon  the  ground  that 
it  was  usual  for  farmers  to  burn  stubble.  In  Lambert  v. 
Besseyi^)  the  action  was  in  trespass  qu.  cl.  fregit.  The  de- 
fendant pleaded  that  he  had  land  adjoining  the  plaintiffs 
close  and  upon  it  a  hedge  of  thorns  ;  that  he  cut  the  tliorns, 
and  that  they  ipso  invito  fell  upon  the  plaintiffs  land,  and 
the  defendant  took  them  off  as  soon  as  he  could.  On  de- 
murrer judgment  was  given  for  the  plaintiflf  on  the  ground 
that  thougii  a  man  do  a  lawful  tinng,  yet  if  any  dam- 
age thereby  befalls  another  he  shall  be  answerable  if  he 
could  have  avoided  it.     This  case  was  alluded  to  and  ap- 

(»)  Law  Rep.,  3  II.  L.,  at  p.  339.  (*)  2  Roll.,  141. 

(«)  Law  Rep.,  1  Ex.,  at  p.  279.  (»)  1  Snlk.,  Sfil. 

(»)  9  Rep.,  57  b.  (•)  1  Salk.,  13. 

(')  Sip  T.  Raym.,  421. 
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proved  of  by  Lord  Cranworth  in  his  judgment  in  the  House 
of  Lords  in  Rylandsw.  Fletcher {^\  where  he  says,  ''The 
doctrine  is  founded  on  good  sense.  For  when  one  person 
in  managing  his  own  affairs  causes,  however  innocently, 
damage  to  another,  it  is  obviously  only  just  that  he  should 
be  the  party  to  suffer."  It  does  not  appear  from  the  case 
what  evidence  was  given  in  the  county  court  to  prove,  either 
that  the  defendants  knew  that  yew  trees  were  poisonous  to 
cattle,  or  that  the  fact  was  common  knowledge  amongst 
persons  who  have  to  do  with  cattle.  As  to  the  defendants' 
12]  knowledge  it  would  be  *iminaterial,  as  whether  they 
knew  it  or  not  they  must  be  held  responsible  for  the  natural 
consequences  of  their  own  act.  It  is,  however,  distinctly 
found  by  the  judge  **that  cattle  frequently  browse  on  the 
leaves  and  branches  of  yew  trees  when  within  reach,  and 
not  unfrequently  are  poisoned  thereby  is  a  fact  generally 
known  ;"  and  by  this  finding,  w^hich  certainly  is  in  accord- 
ance with  experience,  we  are  bound.  Several  cases  were 
cited  during  the  argument.  In  two  of  these,  Lavyrence  v. 
Jenkins  (")  and  FirtJi  v.  Bowling  Iron  Co.  ("),  the  liability  ol 
tJje  defefendant  was  based  upon  his  duty  to  fence.  These, 
therefore,  as  I  have  already  said,  throw  no  light  upon  the 
present  question.  In  Wilson  v.  Newbury  i^)^  which  arose 
upon  a  demurrer  to  a  declaration,  the  court  merely  de- 
cided that  an  averment  that  clippings  from  the  .defendant's 
yew  trees  got  upon  the  plaintiff's  land  was  insufficient, 
without  showing  that  they  were  placed  there  by  or  with 
the  knowledge  of  the  defendant.  Mr.  Justice  Mellor,  how- 
ever, in  giving  judgment  says,  after  alluding  to  Fletcher 
V.  Rylandsif)^  '*If  a  person  brings  on  to  his  own  land 
things  which  have  a  tendency  to  escape  and  to  do  mischief, 
he  must  take  care  that  they  do  not  get  on  his  neighbor's 
land." 

Another  case  which  was  cited  during  the  argument  was 
that  of  Erskine  v.  Adeane  ("),  in  which  the  Court  of  Ap- 
peal held  that  a  warranty  could  not  be  implied  by  the  lessor 
of  land,  let  for  agricultural  purposes,  that  there  were  no 
plants  likely  to  be  injurious  to  cattle,  such  as  yew  trees, 
growing  on  the  premises  demised.  This  decision  obviously 
rests  upon  grounds  foreign  to  those  by  which  the  present 
case  should  be  determined.  We  notice  it,  therefore,  only 
that  we  may  not  appear  to  have  overlooked  it. 


Q)  S  II.  L.,  at  p.  841. 

(<)  Law  liep.,  8  Q.  B.,  274. 

(»)  3  C.  P.  D.,  264. 


(*)  Law  Rep.,  7  Q.  B.,  at  p.  83. 
(*)  Law  Rep.,  1  Ex.,  at  p.  279. 
(•)  Law  Rep.,  8  Ch.,  756. 
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In  the  result  we  think  that  the  judgment  of  the  county 
court  was  correct,  and  that  it  should  be  affirmed  with  costs. 

Judgment  for  the  plaintiff  affirmed. 

Solicitor  for  plaintiff :  Cox,  for  D.  Clarke,  High  Wycombe. 
Solicitors  for  defendants :  Allen  <fe  Edwards^  for  Bedford, 
Amersham. 

The  principal  case  Is  reported  18  Am.  do  so  when  requested  :  Countryman  t). 

Jaw  Keg.  (N.S.),  848,  852  note.  LifhthaH,  24  Hun,  405. 

See  6  Eng  R..  d03  note  ;  20  id.,  458        Where  one  sold  to  another  food  for 

note  ;  21  id.,  144  note  ;  Moak's  Under-  animals  containing  small  quantities  of 

hiU  on  Torts,  357-8.  lead,  which   had   become  accidentally 

The  fact  that  the  branches  of  a  tree,  intermixed  with  it  during  a  fire,  and 

not  poinonous  or  noxious  in  its  nature,  the  cattle  fed  with  it  were  poisoned  : 

overhang  from  five  to  fifteen  feet  the  Held,  the  seller  was    liable    for    the 

laud  of  an  adjoining  owner  does  not,  value  of  the  cattle :  Wilson  v.  Dun- 

/MTA0,  render  such  branches  a  nuisance  ville,  6  L.  R,  Ir.,  210;  French  t;.  Vi- 

so  as  to  authorize  such  adjoining  owner  ning,  102  Mass.,  132. 
to  maintain  an  action  for  damages,  in        As  to  liability  for  selling  diseased 

the  absence  of  proof  that  real  and  sen-  animals  which  communicated  the  dis- 

sible  damages  have  resulted  therefrom,  ease  to  others,  and  for  diseasing  animals 

The  adjoining  owner  may  in  such  a  case  by  escape  of  those  diseased,  see  Moak's 

clip  the  overhanging  branches,  espe-  Underhill  on  Torts,  858. 
cifdly  if  the  owner  of  the  tree  refuses  to 


[4  Exchequer  Division,  18.] 
Nov.  8,  1878. 

♦Whitehead,  Appellant ;  Holdsworth  and      [13 

Another,  Hespondents. 

Coal  Mine — Cheek-weigher — Hemoval — Coal  Mines  Regrdation  Act,  1872  (86  Jk  86 

Vici,  c.  76),  ».  18. 

The  appellant,  who  was  a  miner  in  the  respondents'  coal  mine,  was  appointed 
check-weigher  by  the  other  miners  under  the  provisions  of  s.  18  of  the  Coal  Mines 
Regulation  Act,  1872,  and  acted  in  that  capacity,  and  was  paid  by  the  miners.  Sub- 
sequently the  respondents  dismissed  all  the  miners  and  closed  the  mines.  No 
notice  was  given  to  the  appellant  by  the  respondents,  or  by  or  on  behalf  of  the  miners. 
On  the  mine  being  reopened  a  short  time  afterwards,  the  appellant  claimed  to  be 
still  check-weigher  and  to  be  entitled  to  perform  the  duties  of  that  office,  and  brought 
an  action  against  the  respondents  for  preventing  his  doing  so : 

Held,  that  the  appellant  had,  on  the  dismissal  of  the  miners,  ceMed  to  be  check- 
weigher,  and  that  the  action  could  not  be  maintained. 

31  Eng.  Rep.  41 
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[4   Exchequer  Division,  18.] 
Nov.  15,  1878. 

18]  *Thomas  and  Another  v.  Lewis. 

Ship  and  Shippivg — Ship^t  Husband,  AiUkority  of,  to  bind  Owner  by  canedling 

Charietparty. 

A  8hip*s  husband,  who  has  the  authority  of  the  owners  of  the  ship  to  enter  into  a 
oharterparty,  and  has  accordingly  made  a  charterparty  by  which  commission  on  the 
fiei^ht,  primage,  and  demurrage  is  stipulated  to  be  due  to  the  charterers  on  the  ex- 
ecution of  the  charterparty,  has  not,  without  the  express  sanction  of  the  owners,  power 
to  bind  them  by  an  agreement  to  cancel  the  charterparty  and  pay  the  charterers  a 
sum  in  lieu  of  commission,  although  such  agreement  is  for  the  benefit  of  the  owner. 

Case  stated  by  the  judge  of  the  county  court  of  Mon- 
mouthshire, held  at  Newport. 

The  action  was  for  £24.  The  defendant  was  part  owner  of 
a  vessel  of  which  Rees  had  been,  in  writing,  appointed  ship's 
husband  by  the  defendant  and  three  other  part  owners  of  the 
ship.  Rees,  as  such  ship's  husband,  entered  into  a  charter- 
party  with  the  plaintiffs,  dated  the  9th  of  February,  1876, 
the  vessel  being  then  at  Amsterdam,  whereby  it  was  stipu- 
lated that  the  vessel  should  with  all  convenient  speed  pro- 
ceed in  ballast  to  Scarborough,  Tobago,  for  orders,  load  a 
full  and  complete  cargo  of  sugar  '^l^j.  other  lawful  produce, 
timber  and  cotton  excepted  ;  the  vessel  to  proceed  to  Queens- 
town,  or  any  convenient  port  of  call,  for  orders,  to  be  given 
in  reply  to  captain's  telegram,  to  discharge  at  one  safe  port 
in  the  United  Kingdom,  and  discharge  in  such  dock  as 
charterers  appoint,  and  deliver  the  same  on  being  paid  freight 
at  a  certain  rate.  It  was  stipulated  by  the  charterparty  that 
should  the  vessel  not  arrive  in  Tobago  by  the  1st  of  April, 
charterers'  agent  to  have  the  option  of  cancelling  or  confirm- 
ing the  charterparty,  and  that  5  per  cent,  commission  on  the 
19]  amount  of  freight,  *primage,  and  demurrage,  was  due 
on  the  execution  and  signment  of  the  charterparty,  and  to 
be  paid  to  the  plaintiffs,  ship  lost  or  not  lost. 

The  ship  being  at  Amsterdam,  Rees  informed  the  plaintiffs 
that  she  could  not  get  to  Tobago  in  the  time  named  in  the 
charterparty,  and  that  if  she  was  not  there  in  time  she  might 
not  get  a  cargo ;  and  in  March,  at  the  request  of  Rees,  the 
plaintiffs  agreed  to  and  did  cancel  the  charterparty,  upon 
the  express  agreement  of  Rees  to  pay  £24,  being  the  sum 
which  it  was  estimated  the  commission  at  5  per  cent,  on  the 
freight,  together  with  the  stamp  on  the  charterparty,  would 
amount  to  if  the  charter  were  carried  out.  This  sum  was  to 
be  paid  forthwith  in  cash  by  Rees,  as  such  ship's  husband, 
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but  he  iipgl«»ct.ed  to  do  so  ;  and  on  the29tli  of  July,  1876,  he 
pive  tlie  plaintiffs  agent  a  promissory  note  in  his  own  name, 
}myable  one  month  after  date,  for  £24,  which  was  still  un- 
])aid.  Evidence  was  given  that  the  cancellation  of  the 
charterparty  was  for  the  benefit  of  the  owners. 

It  was  contended  for  tlie  plaintiffs  that  they  had  done  all 
on  their  part  to  be  done  to  entitle  them  to  be  paid  the  com- 
mission, and  that  tlieir  riglit  to  recover  the  commission 
accrued  immediately  upon  the  execution  and  signment  of 
the  charterparty,  and  existed  at  the  time  of  the  cancellation, 
and  did  not  depend  upon  the  cancellation,  and  that  the 
charterparty  was  only  cancelled  upon  the  express  agree- 
ment of  Rees  to  pay  the  commission.  That  it  was  within 
the  scope  of  the  authority  of  Rees,  as  ship's  husband  to 
cancel  the  charterparty,  and  to  agree  upon  the  terms  of  such 
cancellation,  more  particularly  as  it  was  for  the  benefit  of 
the  vessel. 

Each  of  the  above  points  was  contested  on  behalf  of  the 
defendant,  and  it  was  also  contended  that  the  plaintiffs,  in 
subsequently  accepting  Rees'  promissory  note,  adopted  him 
as  tlie  person  liable  to  them,  and  therefore  discliarged  the 
owners  of  the  vessel,  and  that  the  transaction  was  a  personal 
one  between  the  plaintiffs  and  Rees ;  that  Rees  absconded 
in  November,  1876,  and  although  the  promissory  note  became 
due  prior  to  that  date  no  claim  was  made  against  the  owners 
of  the  ship  until  after  Rees  had  absconded. 

The  judge  held  that  though  Rees  had,  as  ship's  husband, 
authority  to  charter  the  vessel,  he  was  not  empowered  to 
pledge  his  ^owners'  credit  for  the  payment  of  a  sum  of  [20 
money  for  the  cancellation  of  the  charterparty  without  their 
express  sanction,  that  being  a  matter  quite  unusual,  and  out 
of  tlie  ordinary  course,  however  advantageous  the  compromise 
effected  might  have  been  to  the  interest  of  all  the  owners ; 
and  as  no  special  authority  was  proved  to  have  been  given, 
he  nonsuited  the  plaintiffs. 

The  question  for  the  court  was  whether,  under  the  circum- 
stances, the  plaintiffs  were  entitled  to  recover  the  £24. 

Anstie^  for  the  plaintiffs  :  The  question  is  whether  a  ship's 
husband,  who  has  authority  to  bind  the  owners  by  effecting 
a  charterparty,  has  authority  to  bind  them  by  cancelling  it 
and  paying  a  sum  in  lien  of  commission,  where  the  arrange- 
ment is  beneficial  to  tlie  owners.  There  is  no  direct  author- 
ity on  the  subject,  but  such  decisions  as  exist  are  in  prin- 
ciple in  favor  of  the  plaintiff's  contention.  The  nearest  is 
Barker  v.  Highley  ('),  where  it  was  held  that  q.  ship's  hus- 

(')  16  C.  B.  (N.S.),  37  ;  S2  L.  J.  (C.P.),  270, 
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band  and  managing  owner  has  authority  to  bind  his  co-owner 
by  giving  a  bail  bond  to  release  the  ship  from  arrest  in  a  suit 
for  collision. 

[Cleasby,  B.:  There  the  ship's  husband  was  managing 
owner.] 

But  the  judgment  is  not  based  on  that.  A  part  owner  of 
a  ship  is  not  the  partner  of  his  co-owners.  A  ship's  hus- 
band and  managing  owner  has  authority  to  bind  his  co- 
owners  by  an  order  for  necessaries  :  Whitwell  v.  Perrin{*). 
Also  for  work  done  to  the  ship,  unless  it  be  shown  that 
the  dealing  was  that  the  ship's  husband  should  be  looked 
to  exclusively,  Thompson  v.  Finden  {") ;  and  the  same  prin- 
ciple underlies  jRobiason  v.  Read  (').  If  the  plaintiflPs  were 
to  treat  this  charterparty  as  still  subsisting  and  sue  the  de- 
fendant on  it,  he  could  plead  and  prove  rescission,  and  the 
plaintiffs  would  have  no  answer.  The  defendant  has  had  all 
the  advantage  of  the  cancelling,  and  now  seeks  to  avoid  the 
burden.  The  ship  being  at  Amsterdam,  it  may  well  be  that 
the  owners  could  not  be  communicated  with  m  time  to  ob- 
tain their  assent,  as  it  does  not  appear  where  they  were. 
There  might  be  sixty-four,  or  any  number  of  owners,  and 
21]  unless  a  ship's  husband  has  the  *authority  to  bind 
them,  they  may  be  involved  in  heavy  loss  before  it  is  possible 
to  consult  them  all.  There  can  be  no  difference  in  principle 
between  authority  to  make  a  contract  and  to  put  an  end  to 
it — the  authority  being  given  in  each  case  for  the  convenience 
and  benefit  of  the  principal.  It  cannot  be,  as  suggested  by 
the  defendant,  that  Rees  was  professing  to  bind  himself 
alone,  for  since  he  was  not  part  owner  he  would  loose  noth- 
ing by  allowing  the  charterparty  to  continue  on  which  he 
was  not  liable.  No  reason  can  be  given  why  he  should 
make  himself  personally  liable.  Unless  the  question  of 
autiiority  is  the  question  for  the  court,  there  was  no  need  to 
state  a  case. 

A.  T.  Lawrence^  for  the  defendant :  Itisadmitted  that  no 
authority  exists  in  favor  of  the  proposition  that  the  ship's 
husband  has  authority,  merely  as  such,  to  bind  the  owners 
by  cancelling  the  contract.  The  nearest  decision  in  point  is 
Campbell  v.  5ifem  (*),  where  Lord  Eldon  held  that  he  has  no 
authority  to  pledge  the  owner  to  the  expenses  of  a  law  suit. 
This  case  is  cited  with  others  in  Abbott  on  Shipping,  11th 
ed.,  pp.  79,  80.  In  Story  on  Agency,  §  35,  it  is  said  :  *' A 
ship's  husband  is  sometimes  appointed  merely  for  the  pur- 
pose of  conducting  the  ordinary  and  necessary  concerns  of 

(»)  4  C.  B.  (N.S.),  412.  (»)  9  B.  A  C,  449. 

(<)  4  C.  &  P.,  168.  (<)  6  Dow.,  at  p.  136. 
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the  8liip  on  her  return  to  her  proper  home  port;  such  as 
raakintc  the  proper  entries  at  the  custom  house;  superin- 
tending the  landing  of  the  cargo  ;  procuring  the  proper  sur- 
veys of  damage  ;  settling  the  freight;  and  other  incidents 
connected  with  the  discharge  of  the  cargo,  and  the  termina- 
tion of  the  voyage.  But  generally  the  person  designated 
as  ship's  husband  has  a  much  larger  autliority,  and  is  un- 
derstood to  be  the  general  agent  of  the  owners  in  regard  to 
all  tlie  affairs  of  the  ship  in  the  home  port.  As  such  gen- 
eral agent  he  is  intrusted  with  authority  to  direct  all  proper 
repairs  and  equipments  and  outfits  for  the  ship  ;  to  hire  the 
officers  and  crew  ;  to  enter  into  contracts  for  the  freight  or 
charter  of  the  ship,  if  that  is  her  usual  employment;  and 
to  do  all  other  acts  necessary  and  proper  to  dispatch  her  for 
and  on  her  intended  voyage.  But  his  authority  does  not  ex- 
tend to  the  procuring  of  any  policy  of  insurance  on  the  ship, 
either  in  port  or  for  the  voyage,  without  some  express  or 
implied  assent  of  the  owner."  It  is  usual  to  make  charter- 
parties,  *but  not  to  cancel  them :  the  judge  has  found  [22 
expressly  that  it  is  out  of  the  usual  course  of  business.  The 
owner  of  a  ship,  after  hearing  that  the  ship's  husband  has 
made  a  charterparty,  may  well  suppose  that  the  charter- 
party  will  continue  unless  his  consent  is  obtained  to  its  ter- 
mination, and  that  he  will  not  be  called  upon  for  a  sum  of 
money  without  notice.  The  terms  of  the  case,  moreover, 
seem  to  imply  that  Rees  did  not  profess  to  bind  any  one 
but  himself. 

Kelly,  C.B.:  In  one  sense,  the  point  we  have  to  deter- 
mine is  entirely  new,  and  I  should  feel  much  hesitation  in 
holding,  for  the  first  time,  that  a  sliip's  husband  has  the  au- 
thority which  has  been  contended  for,  there  being  no  de- 
cision or  dictum  of  any  judge,  and  no  authority,  to  that 
effect.  A  ship's  husband  has  the  authority  of  the  ship's 
owners  to  procure  a  charterparty,  and  to  maKe  contracts  for 
their  benefit,  but  there  his  authority  ceases;  and  though  it 
might  be  very  desirable  and  expedient  where  the  ship's  hus- 
band is  on  the  spot  and  the  owners  are  in  a  foreign  country, 
and  cannot  be  communicated  with  without  loss  of  time,  that 
the  ship's  husband  should  have  power  to  cancel  the  charter- 
party  on  the  best  terms  he  can  obtain,  and  it  is  perhaps  to  be 
regretted  that  he  has  not  such  a  power,  I  cannot  take  upon 
myself  to  say,  for  the  first  time,  that  such  a  power  exists,  in 
tlie  absence  of  any  authority  to  that  effect.  I  think  the  judg- 
ment must  be  affirmed. 

Cleasby,  B.  :  I  am  of  the  same  opinion.  I  think  a  ship's 
husband  has  no  authority  to  pay  a  particular  sum  for  the 


326  EXCHEQUER  DIVISION.  [Vol.  IV. 

1878  Thomas  v.  Lewis. 

cancellation  of  the  charterparty,  and  I  doubt  if  he  has  au- 
thority to  cancel  it  at  all.  Rees  was  appointed  ship's  hus- 
band before  the  charterparty  was  made,  and  we  may  take 
it,  therefore,  that  he  had  authority  to  enter  into  the  char- 
terparty. We  have  been  referred  to  a  passage  in  BelFs 
Commentaries,  cited  in  Story  on  Agency  (§  35,  n.  4),  as  to 
the  general  duties  of  a  ship's  husband,  and  they  do  not,  as 
there  stated,  include  any  authority  to  put  an  end  to  the 
contract  of  charterparty.  Bell  says:  "His  powers,  where 
not  expressly  limited,  may  be  described  generally  as  those 
requisite  to  the  performance  of  the  duties  now  enumerated. 
It  may  be  observed,  however — 1.  That  without  special  pow- 
23]  ers  he  cannot  ^borrow  money  generally  for  the  use  of 
the  ship  ;  though  he  may  settle  the  accounts  of  the  creditors 
for  furnishings,  or  grant  bills  for  them  which  will  form 
debts  against  the  concern,  whether  he  has  funds  in  his  hands 
or  not  with  which  he  might  have  paid  them.  2.  That 
although  he  may,  in  the  general  case,  levy  the  freight  which 
is  by  the  bill  of  lading  payable  on  the  delivery  of  the  goods, 
it  would  seem  that  he  will  not  have  power  to  take  bills 
for  the  freight  and  give  up  the  possession  and  lien  over 
the  cargo,  unless  it  has  been  so  settled  by  charterparty,  or 
unless  lie  has  special  authority  to  give  such  indulgence. 
3.  That  under  general  authority  as  ship's  husband,  he  has 
no  power  to  insure  or  to  bind  the  owners  for  premiums,  this 
requiring  a  special  authority"  (*).  According  to  this  author- 
ity, he  seems  to  have  power  to  act  under  the  usual  condi- 
tions :  he  can  do  whatever  is  necessary  for  using  the  ship. 

It  is,  moreover,  not  clear  upon  the  case  whether  the  agree- 
ment to  cancel  the  charterparty  was  made  between  the 
plaintiff  and  Rees  in  his  individual  capacity,  or  between 
them  and  him  as  agent  of  the  owners.  Having  regard  to  the 
exceptional  character  of  the  arrangement,  I  should  be  in- 
clined to  think  that  the  transaction  was  made  entirely  on 
the  personal  credit  of  Rees,  and  I  think  the  fair  inference 
from  the  circumstances  is  that  he  had  no  authority  to  bind 
the  owners. 

Judgment  for  the  defendant. 

Solicitors  for  plaintiffs:  J.  White  &  Sons ^  for  J.  D.  Pain 
&  Son,  Newport. 

Solicitor  for  defendant :  E.  Warriner^  for  Gibbs  &  Llew- 
ellyn, Newport. 

(')  BeU's  Com.  on  Law  of  Scotland,  bk.  8,  pt.  1,  ch.  4,  p.  668,  7th  ed. 
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[4  Exchequer  Division,  24.] 
Nov.  18,  1878. 

*Black  and  Others,  Claimants ;  Homersham,     [24 

Defendant 

Shares — Sale  of — Dividend*  declared  between  Contract  for  Sale  and  Compleiion, 

Shares  of  a  company  were  sold  by  auction  on  the  let  of  August,  and  a  deposit 
was  (mid.  By  the  conditions  of  sale,  the  purchase  was  to  be  completed  on  the  29th 
of  August,  which  accordingly  was  done  and  the  transfers  signed.  The  conditions 
of  sale  were  silent  as  to  dividends,  and,  in  the  meanwhile,  on  the  24th  of  August,  a 
dividend  was  declared  in  respect  of  a  period  antecedent  to  the  sale  by  auction: 

Held,  that  the  dividend  belonged  to  the  purchaser. 

Special  case,  from  which  the  following  facts  are  taken. 

On  the30rh  of  June,  1877,  the  defendant  was  the  regis- 
tered holder  of  261  shares  in  the  Mitcham  and  Wimbleaon 
District  Gas  Light  Company.  Some  of  these  shares  were 
sold  by  public  auction  on  the  1st  of  August,  1877,  and  the 
remainder  were  sold  on  subsequent  days  prior  to  the  21st  of 
August,  1877.  All  the  sales  were  made  and  completed  in 
accordance  with  printed  particulars  and  conditions  of  sale, 
the  third  of  which  was  as  follows:  '*Eacli  purchaser  shall 
immediately  pay  into  the  auctioneer's  hands  a  deposit  of 
£20  per  cent,  in  part  of  his  or  her  purchase-money,  and 
sign  an  agreement  for  payment  of  the  remainder  on  the  29th. 
of  August,  1877,  at  the  office  of  the  vendor's  solicitor,  when 
and  where  the  purchases  are  to  be  completed,  and  in  this 
respect  time  shall  be  of  the  essence  of  the  contract."  An- 
otlier  of  the  conditions  of  sale  was,  "If  either  of  the  pur- 
chasers neglect  or  fail  to  complete  his  purchase  on  the  29th 
of  August,  1877,  the  deposit  money  shall  be  absolutely  for- 
feited to  the  vendor." 

In  pursuance  of  a  notice  dated  the  8th  of  August,  1877, 
the  ordinary  half  yearly  general  meeting  of  the  sharehold- 
ers of  the  company  was  lield  on  the  28th  of  August,  1877, 
when  a  dividend  for  the  half  year  which  ended  the  30th  of 
June,  1877,  was  declared.  The  transfer  books  of  the  com- 
pany were  closed  from  the  13th  to  the  28th  of  August. 

No  mention  of  any  dividend  was  made  either  in  the  printed 

{particulars  and  conditions  of  sale,  or  by  the  auctioneer,  or 
)y  any  other  person  on  the  defendant's  behalf  at  the  sales. 
The  claimants  were  the  several  purchasers  of  some  of  the 
shares  and  paid  the  balance  of  the  purchase-money  on  the 
29th  of  August,  *but  in  the  case  of  one  of  the  claim-     [25 
ants  a  transfer  was  executed  to  him  on  the  24th  of  August. 
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The  question  for  the  opinion  of  the  court  was,  whether 
under  these  circumstances  the  claimants  or  the  defendant 
were  entitled  to  the  dividend  on  the  shares  declared  on  the 
28th  of  August,  1877. 

Gore,  for  the  claimants,  was  stopped. 
V  Webstei\  Q.C.  {Candy^  with  him),  for  the  defendant: 
Dividends  are  profits  earned  from  time  to  time  in  respect  of 
the  share  property.  These  profits  were  earned  during  the 
time  the  defendant  was  owner,  and  he  is  entitled  to  them. 
The  conditions  of  sale  fixed  the  day  for  completion,  and  be- 
fore that  time  the  dividend  was  declared  and  became  a  debt 
due  to  the  defendant :  De  Oendre  v.  Kent  (*).  By  analogy 
to  real  property,  the  ordinary  profits  of  these  shares  until 
the  completion  of  the  sale  belonged  to  the  vendor,  Poole  v. 
Shergoldi^) ;  and  there  can  be  no  such  thing  as  relation  back 
where  the  conditions  of  sale  fix  the  time  for  completion. 

Oore  was  not  called  on  to  reply. 

Kelly,  C.B.  :  I  am  clearly  of  opinion  that  the  completion 
of  the  purchase  has  relation  back  to  the  time  when  the  con- 
tract was  made,  which  vested  from  that  moment  the  right 
to  the  shares  in  the  purchasers.  They  purchased  the  shares 
on  that  day  and  at  that  time,  and  at  their  then  value,  and 
when  they  paid  the  remainder  of  the  purchase-money  at  the 
time  fixed  for  completion  they  had  a  complete  title  to  the 
shares  as  they  bought  them  on  the  1st  of  August.  It  is  a 
different  case  from  that  of  real  property,  and  the  suggested 
analogy  does  not,  in  my  opinion,  hold. 

Cleasby,  B.:  I  am  of  the  same  opinion.  I  think  it  would 
be  very  strange  if  the  matter  were  determined  otherwise ; 
for  we  know  that  the  value  of  such  property  falls  immedi- 
ately a  dividend  is  paid.  The  purchaser  bought  at  the  value 
before  dividend,  and  if  he  does  not  receive  it,  ne  will  be  pay- 
ing so  much  more  for  his  shares  than  he  bargained  for. 

Judgment  for  the  claimaiits. 

Solicitors  for  claimants :  J.  A.  Oirling  and  Henry  Kim- 
her  &  Co. 

Solicitor  for  defendant :    W.  Sturt 

Q)  Law  Rep.,  4  Eq.,  288.  (•)  1  Cox,  27S. 

See 26  En^.  Rep.,  606  Dote  ;  21  Amer.  Where  a  testator  directs  the  income 

Law  Reg.  (N.S.),  384  Dote.  of  shares  of  stock  to  be  paid  to  one  for 

A  tenant  for  life  is  entitled,  as  against  life,  with  remainder  toother  parties, 

remaindermen,  to  the  amount  of  a  pre-  dividends  declared  on  the  stock  during 

miam  received  on  a  lease  of  a  part  of  the  hfe  tenancies  go  to  the  life  tenant 

the  trust  estate  ;  such  premium  being  in  and  not  to  the  remainderman, 

its  nature  incident  to  the  income  and  The  fact  that  the  dividends  are  un- 

not  to  the  carpus  of  the  estate  :  Lane  v.  usually  large,  that  they  consist  of  ac- 

Loughnan,  7  Vict,  L.  R.  (Eq.),  19.  cumulations  of  profit  withheld  during 
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past  Tears,  and  that  they  are  declared  loans,  would  accrue  for  them\  so  mucli 

in  the  form  of  certificates  of  indebted-  of  the  interest  as  accrues  after  the  death 

ness  of  the  corporation,  will  not  prevent  of  the  testator  (although  it  is  repre- 

them   from   becoming  the  pn>perty  of  sented  by  such  notes)  is  properly  charged 

the  life  tenant  if  thev  are  intended  by  to  his  executors  as  income  and  not  as 

the  corporation  as  a  distribution  of  in-  principal, 

come.  Proceedings  instituted  by  the  execu- 

Under  a  provision  of  the  code  that  tors  against  a  debtor  of  the  estate  re- 

tlie  "  natural  increase  of  the  property  suited  in  the  sale  of  certain  of  his  real 

belongs  to  the  tenant  for  life  ;  any  ex-  estate,   which  was  purchased   by  one 

traordiuary  accumulation  of  the  ctrrjnts^  of  the  executors,  and  thereafter  sold  by 

such  as  issue  of  new  stock  upon  the  him  at  a  price  greater  than  the  principal 

shares  of  an  incorporated  or  joint  stock  of  the  debt,  but  less  than  the  amount 

company,  attaches  to  the  rorpuA  and  of  the  principal  and  accrued  interest, 

goes  with   it   to  the   remainderman  ;''  Held,  that  the  executors  should   be 

dividends,  whether  ordinary  or  extra-  charged  with  the  price,  and  that  the 

ordinary,  if  they  represent  a  distribu-  excess  over    the    principal  should  be 

tion  of  the  income  of  the  stock,  go  to  considered  as  income  of  the  estate, 

the  life  tenant:  Millen  v.  Guerrard,  21  In  this  State  stock  dividends  created 

Amer.  Law  Reg.  (N.S.),  381,  384  note,  hy  and  declared  from  the  surplus  eam- 

Snpreme  Court,  Georgia.  ings  of  a  company  are,  as  between  a  ten- 

A  testator,  after  making  certain  be-  ant  for  life  and  those  interested  in  the 

quests,   devised    all  the   rest,  residue  remainder,  treated  as  income  and  not 

and  remainder  of  his  estate,  to  his  six  as  an  addition  to  the  capital, 

children,  in  equal  portions,  except  the  Where,    however,    the    fund    from 

shareof  his  daughter  Mary  Alice,  which  which  the  stock  dividend  is  declared 

he  devised  and  bequeathed  to  his  execu*  has  been  created,  not  by  the  earnings 

tors  in  trust  for  her  separate  use  and  of  the  company,  but  by  a  sale  of  a  por- 

benefit  during  her  natural  life,  to  invest  tion   of  its   real   estate,   the   dividend 

and  improve  the  same  at  their  best  dis-  should  be  treated  as  capital  and  not  as 

cretion,  and  to  pay  to  her  from  and  after  income  :  Kiggs  v.  Cragg,  26  Hun,  89. 

lier  arrival  at  the  age  of   twenty-one  A  testator  gave  to  his  wife  the  use 

years,  or  marriage,  with  the  consent  of  and  income  of  his  house  and  lands  for 

her  mother,  if  living,  whichever  event  her  life,  and  directed  his  executors  to 

might  happen  first,  upon  her  own  sepa-  supply  her  out  of  his  estate  with  every- 

rate  receipt,  the  net  interest,  dividend,  thing  that  she  might  need  or  desire  for 

or  other  periodical  income  thereof,  and  her  comfort,  sustenance  and  happiness, 

upon  her  death  the  capital  to  go  to  her  He  then  gave  a  specific  legacy  to  S. ; 

issue,  or  in  default  of  issue,  to  other  several  pecuniary  legacies  to  others,and 

persons.     The  executors  were  directed  a  devise  of  his  house  and  lands  after 

to  pay  her  mother  for  her  maintenance,  his  widow's  death  to  the  trustees  of  a 

support  and  education  during   her  mi-  church  as  a  parsonage,  on  certain  con- 

nority  the  sum  of  f  400  until  she  should  ditions. 

attain  the  age  of  ten  years,  and  there-  Held,  1.  That  the  executors  must  re- 
after  not  exceeding  $800  a  year.  sort  to  the  principal  of  the  personally 

Held,  that  there  was  an  implied  gift  for  the  widow's  support  if  the  income 

to  Mary  Alice  of  the  income  accruing  thereof  be  insutiicient. 

during  her  minority  on  the  one-sixth  of  2.  That  the  payment  of  the  general 

the  estate  devised  to  the  executors  in  legacies  must  be  postponed  until  after 

trust'  for  her,  and  that  upon  her  attain-  the  widow's  death,  and  would  be  sub- 

ing  the  age  of  twenty -one  years  the  ject  to  ratable  abatement  if  there  should 

accumulation  of  such  income  should  be  be  a  deficiency. 

paid  over  to  her,  and  not  added  to  the  8.  That  the  specific  legacy  must  be 

capital  of  the  trust.  paid  now  without  abatement :  Bonham 

Where,  at  the  time  of  the  decease  of  t.  Bonham,  33  N.  J.  Eq.,  476. 

a  testator,  large  sums  of  money  were  The  pledgee  of  stock  is  entitled  to 

owing  to  him,  to  secure  the  payment  the  dividends  accruing  while  he  holds 

of  which  loans  he  held  stocks  (notes  the  stock.     If  the  pledgor  collects  the 

having  been  also  given  for  the  interest  dividends  from  the  corporation  he  re- 

which,  according  to  the  terms  of  the  ceives  them  to  the  pledgee's  use,  and 

31  Eng.  Rep.  42 
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an  actioD  to  recover  them  will  lie  bj  and  also  to  make  sach  repairs  as  miglit  | 
the  latter  against  the  former :  Gatj  v.  be  necessary  ;  and,  in  the  next  place, 
llolliday,  8  Mo.  App.,  118.  as  to  all  the  residue  of  said  rents  and 
Shares  of  the  St.  Louis  Gas  Company  profits,  upon  trust  for  A.  for  life,  re- 
were  transferred  to  a  trustee,  to  pay  mainder  to  C.  for  life ;  and  after  the 
over  all  insues,  profits  and  dividends  determination  of  said  estate,  upon  trust 
accruing  therefrom  to  S.  for  life,  and  for  B.,  his  executors,  administrators  or 
at  her  death  to  transfer  the  shares  to  F.  assigns,  out  of  the  said  rentB  and  profits 
Some  years  afterwards  the  gas  com-  as  aforesaid  to  pay  to  D.  and  E.  the  an- 
pany  sold  to  another  corporation  a  por-  Dual  sum  of  £16  13«.  4d.  each  during 
tion  of  its  franchise  and  works,  which  their  respective  lives  ;  and  as  to  the 
had  been  originally  paid  for  out  of  rest  and  remainder  of  the  rents  and 
capital  and  earnings,  for  $650,000.  The  profits,  upon  trust  for  B.,  his  executors, 
directors  of  the  St.  Louis  Gas  Company  administrators  and  assigns  ;  and  after 
then  passed  a  resolution  that  if  the  the  decease  of  D.  and  E. ,  as  to  all  the  es- 
$650,000  were  paid  by  a  certain  day  a  tate  in  the  said  houses,  and  the  rents  and 
dividend  of  $600,000  should  be  made,  profits  thereof,  upon  trust  for  B.  abso- 
which  was  accordingly  done,  each  share  lutely.  And  the  deed  contained  a 
receiving  $50.  proviso  that,  if  there  should  be  any  re- 
Held  ,  that  the  money  received  by  the  duction  in  the  income  from  the  premises, 
trustees  of  this  dividend  belonged  to  the  such  reduction  should  be  equally  borne 
capital  of  the  estate  and  not  to  the  life  by  all  the  parties  from  time  to  time 
tenant.  entitled  to  the  rents  and  profits. 

Tlie  rule  laid  down  in  Minot  v.  Payne  A.  and  C.  were  dea(L  having  be- 
($10  Mass.,  101),  that  cash  dividends  are  queathed  the  houses  to  M.  for  life,  and 
in  all  cases  to  be  regarded  as  income,  appointed  her  executrix.  One  year  of 
and  stock  dividends  as  ca))ita1,disap-  D.'s  annuity  being  unpaid,  D.  filed  a 
proved  :  Vinton's  Appeal,  11  Weekly  petition  praying  for  the  sale  of  the 
Notes  Cases  (Penn.),  246.  houses  and  for  a  receiver.  The  yearly 
A.  bequeathed  the  income  and  in-  rents  had  been  all  expended  in  out- 
terest  of  her  estate  to  H.  for  life,  with  goings  and  repairs,  and  there  was  no 
remainder  over.  Among  the  assets  of  surplus  to  pay  the  annuity: 
the  estate  were  shares  of  stock  in  an  Held,  that  the  annuities  were  not  a 
insurance  company,  which,  five  months  charge  on  the  corpus  of  the  estate,  but 
after  A.'sdeatli,  increased  its  capital  by  only  on  the  rents  and  profits,  and  that 
offering  to  its  shareholders  the  option  no  order  for  sale  should  be  made  :  Mat- 
to  subscrihe  to  new  stock  at  par.  The  ter  of  Matthews'  Estate,  7  L.  K.  (Ire-  "* 
executors  sold  the  options  in  the  mar-  land),  269. 

ket.     The  value  of  the  old  stock  was  The  will   of  K.  gave  her  residuary 

not  shown  to  have  varied  between  the  estate,  real  and  personal,  to  her  execu- 

time  of  A. 's  death  and  the  issuing  of  tors  in  trust,  to  receive  the  rents  and 

the  new  stock,  and  but  a  slight  depre-  profits  of  the  real  estate,  to  invest  and 

ci:ition  was  cause<l  by  such  issue.  keep  invested  the  personal  estate,  and 

Held,  that  the  sum  realized  from  the  to  apply  such  rents  and  profits,  and  the 

sale  of  the  options,  although  greater  in  interest  or  income  of  the  personalty,  to 

amount  than  was  necessary  to  make  up  the  use  of  her  husband  for  life,  except 

this  depreciation,    was    all  to   l)e    ac-  that  they  should  apply  to  the  use  of  the 

counted  CAfutal  and  not  income:  Biddle's  plaintiff,    who,    the    will    states,    was 

Appeal,  11  Weekly  Notes  Cases  (Penn.),  brought  up  by  the  testatrix,  **  the  sum 

244.  of  $500  per  annum  thereout,"  until  he 

By  deed,  A.  assigned  to B.,  his  execu-  reached  the  age  of  twenty-one  ;  after 

tors,  administrators  and  assigns,  certain  that   **the  sum  of  $1,000  thereout," 

leasehold  houses  for  the  residue  of  the  during  the   life  of  her  husband,  and 

term  for  which  they  were  held,  upon  after  that  $2,000  thereout  during  his 

trust  that  B.  should   receive  the  rents  natural  life."     There  was  no  gift  oif  the 

and  profits  of  the  houses  as  they  should  remainder.     The  testatrix  had  a  brother 

become  due  and  payable,  and  thereout,  living  at  the  time  of  making  the  will, 

in  the  first  place,   apply  such  part  as  who  survived  her  ;  at  the  date  of  the 

might  be  necessary  for  the  payment  of  will,  and  at  the  time  of  the  death  of  the 

the  head  rents  and  taxes  of  the  houses,  testatrix,  the  income  from  the  residuary 
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e8tat«)  was  ample  to  pay  the  annuities  fall  on  the  remaindermen:    Bergen  v. 

80  given  to  plaintiff,  and   to   leave  a  Valentine,  63  How.,  221. 

lar^rer  sum  for  the  husband.     After  the  A  trustee  holding  a  fund  to  pay  in- 

detith  of  the  latter  the  property  did  not  come  for  life  to  one  person,  and  on  his 

yield  enough  to  keep  the  real  estate  in  death,  the  principal  to  others,  invested 

good  repair,  to  pay  taxes  and  incidental  it  in  government  bonds  at  a  premium, 

expenses,  and  to  pay  plaintiff  his  an-  The  bonds  were  called  in  and  paid  off 

nuity.  at  par,  before  the  termination  of  the 

In  an  action  asking  for  a  construction  life  estate,  under  the  option  of  payment 
of  the  will  and  the  deficiency  be  reserved  to  the  government  by  the 
])aid  out  of  the  corpus  of  the  estate,  terms  of  the  bonds.  Held,  that  if  the 
held,  that  the  intention  of  the  testatrix  bonds  had  been  absolutely  payable  at 
was  that  the  gift  to  the  plaintiff  should  the  time  when  called  in,  the  loss  of 
he  paid  only  from  the  annual  profits  of  premium  would  have  been  chargeable 
the  estate  ;  and  that  no  part  of  the  cor-  on  the  income,  and  not  on  the  princi- 
pus  of  the  estate  could  be  applied  to  pal  ;  but  the  privilege  of  paying  before 
make  up  the  deficiency  ;  also,  that  the  maturity  being  a  contingency  for  which 
trust  was  to  receive  and  apply  the  in-  no  calculation  could  be  made,  the  call- 
come  during  the  lives  of  the  benefici-  ing  in  of  the  bonds  was  a  misfortune 
aries  named  and  the  life  of  the  survivor,  to  be  borne  by  the  principal,  to  which 

As  to  whether  plaintiff  has  the  right  the  excess  of  loss  over  what  would  have 

to  have  deficiencies  in  payments  made  been  sustained  if  the  bonds  had  run  to 

up  from  increased  avails  in  after  years,  maturity  must  be  charged  :   Farwell  v. 

gfi<fre.     The  old  chancery  rule  constru-  Tweddle,  10  Abb.  N.  C.,  94. 

ing  testamentary  gift  of  fixed  sums  by  Dividends   earned  after  the  decease 

way  of  annuities  payable  out  of  rents  of  a  testator  and  applied  with  part  of 

and  profits,  as  authorizing  the  taking  the  principal  of  the  estate  in  the  pur- 

of  a  sufficient  sum  from  the  body  of  the  chase  of  new  stock,  such  new  stock  to 

estate  to  make  up  a  deficiency,  stated  the  amount  of  the  dividends  so  applied 

to  have  been  modified,  so  that  in  such  in  its  purchase  must  be  considered  as 

cases  the  intention  of  testator  is  to  be  income:    Estate  of  Eastwick,  39  Leg. 

ascertained    and    effect    given   to    it:  Int.,  265,  14  Lane.  Bar  (Sept.  9,  1882), 

Delaney  v.  Van  Aulen,  84  N.  Y.,   16,  65a,  Orphan's  Court, 

reversing  21  Hun.  274.  Where  a  will  bequeathes  the  interest 

A  testator,  by  his  will,  directed  his  of  a  certain  sum  to  a  legatee,  and  di- 

executors  to  invest  $100,000  in  bonds,  rects  the  executors  to  invest,  and  keep 

stock,  or  public  securies  issued  by  the  invested,  said  sum  during  the  life  of 

United    States,    or    by    certain    cities  the  legatee,  but  the  executors  fail  to 

or   counties,    particularly    limited    by  set  apart  said  sum  from  the  rest  of  the 

him,  and  to  keep  the  same  so  invested  estate,   and  a  portion  of   the  estate  is 

during  the  life  of  his  wife,  to  whom  stolen  from  them,  the  loss  is  chargeable 

the  interest  or  income  thereof  was  to  to  the  estate,  and  not  to  such  legatee, 

be  paid  semi  annually  during  her  life.  Under  such  circumstances  such   lega- 

Upon  the  death"  of  his  widow,  the  tes-  tee  is  chargeable  with  the  United  States 

tator  provided  that  the  sum  directed  to  legacy   tax    on    the    principal   of   the 

be  invested  should  be  paid   over,  the  legacy,  but  is  not  chargeable  with  any 

one  half  to  the  testator's  son,  and  the  part  of  the  general   taxes   assessed  to 

other  half  to  the  testator's  grandson,  and  paid  by  the  executors  on  the  estate  : 

The   executors    invested    the    sum   in  Oliver  v.  Livingston,  12  N.  Y.  Weekly 

United   States  four  and   one  half    per  Dig.,  422. 

cent,  registered  government  bonds,  due  Where  a  stockholder  receives  from  a 
in  1891,  at  an  average  premium  of  corporation  dividends  declared  and  ad- 
three  and  eleven  sixty-fourths  per  mitted  by  it  to  be  due  to  him  on  shares 
cent.,  so  that  the  par  value  of  the  of  the  corporate  stock,  an  action  is  not 
bonds  purchased  amount  to  the  sum  maintainable  by  him  in  the  first  in- 
of  $96,700,  the  balance,  $8,000  and  stance,  at  the  suit  of  one  claiming  to  be 
upwards,  having  been  applied  to  the  entitled  in  the  dividends,  but  whose 
payment  of  the  premium  which  the  rights  had  been  ignored  by  the  corpora- 
bonds  bore  :  Held,  that  the  ultimate  tion,  to  recover  as  for  moneys  had  and 
loss,  if  any,  for  premiums  paid,  should  received,  the  portion  of  the  dividends 
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so  received,  which  plaintiff  would  have  The  directors  of  a  company  f  aid  a  sum 

been  entitled  to  had  liis  sliares  partici-  of  money  to  the  defendants.to  be  applied 

pated.     lie  cannot  follow  the  assets  of  in  payment  of  a  dividend  then  declared, 

the  company  in  the  hands  of  parties  to  Such  dividend  was  advertised.     Two 

whom  it  has  paid  them,  until  at  least  of  the  defendants  made  a  conditional 

he  has  established  his  rig-hts  as  a  cred-  promise  to  some  of  the  shareholders 

itorof  the  company,  and  has  exhausted  that  they  would  pay  them  the  dividend 

his  legal  remedies  against  it.  if  the  third  defendant  would  sign  the 

It  seems  that  the  remedy  of  one  thus  checks,  which  he  refused  to  do,  and  no 

wrongfully  excluded  from   the  rights  money  was  paid.     The  company  subse- 

of  a  stockholder  is  against  the  com-  qnently  rescinded    the  resolution  de- 

pany  :    Peckham  v.  Van  Wagenen,  88  daring  the  dividend.     Held,  that  the 

N.  Y.,  40,  affirming  45  N.  Y.  Super,  company  was  entitled  to  obt-ain  repay- 

Ct.   K.,  8^,  distinguishing  Le  Roy  v.  ment  of  the  money  from  the  defend- 

Globe,  etc.,  2  Edw.  Chy.,  257,  and  Mat-  ants  :  United,  etc.,  v.  Mclver,  7  Victo- 

ter  of  Le  Blanc  75  N.  Y.,  398.  rian  L.  R.  (Law),  471. 


[4  Exchequer  Division,  26.] 
Nov.  19,  1878. 

26]  *Jakeman  v.  Cook. 

Bankruptcy  Act,  1869  (32  cfc  S3  Vid.  c.  71),  ».  ^Q—Order  of  Discharge-- Promise  far 
valuable  consideration  to  pay  Debt  released  by  discharge. 

Where  a  debtor,  after  having  obtained  an  order  of  discharge  under  the  Bankruptcy 
Act,  1869,  promises,  for  a  new  and  valuable  consideration,  to  pay  a  debt  which  by 
virtue  of  s.  49  has  been  released  by  the  discharge,  an  action  lies  against  him  for  the 
amount  of  the  debt. 

Jlealher  v.  Webb  (2  C.  P.  D.,  1 ;  19  Eng.  R.,  277,)  distinguished. 

Case  stated  by  the  judge  of  the  county  court  of  Yorkshire, 
held  at  Sheffield. 

The  action  was  brought  under  s.  1  of  the  County  Courts 
Act,  1876,  to  recover  £16  claimed  by  the  particulars  of  de- 
mand as  an  *'  amount  owing  upon  account  rendered  for  meat 
sold  and  delivered." 

On  the  16th  of  November,  1873,  there  was  due  from  the 
defendant  to  the  plaintiff  a  sum  of  £14  for  meat  sold  and 
delivered.  On  that  day  the  defendant  instituted  proceed- 
ings for  liquidation  by  arrangement  in  the  county  court,  and 
in  December,  1873,  tlie  creditors  passed  a  resolution  that  the 
affairs  be  liquidated  by  arrangement,  and  that  the  defend- 
ant's discharge  be  granted,  which  resolution  was  duly  regis- 
tered and  certified  oy  the  registrar.  Under  the  proceedings 
the  plaintiff  tendered  a  proof,  which  was  admitted,  for  the 
above  sum  of  £14,  for  meat  sold  and  delivered,  but  no  divi- 
dend was  declared  by  the  trustee,  nor  did  the  plaintiff  receive 
any  payment  in  respect  thereof  out  of  the  defendant's 
estate. 
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Subsequently  to  his  discharge,  the  defendant,  about  Jan- 
uary or  February,  1874,  promised  the  plaintiff  that  if,  not- 
withstanding the  defendant's  discharge  and  the  plaintiff's 
proof,  the  plaintiff  would  continue  to  supply  the  defendant 
with  meat  on  a  running  account  as  before,  that  is  to  say,  on 
credit  when  required,  he,  the  defendant,  would  pay  to  the 
plaintiff  the  whole  of  the  £14.  The  promise  was  byword 
of  mouth  only,  and  on  the  faith  of  it  between  February,  1874, 
and  November,  1876,  the  plaintiff  at  intervals  supplied  the 
defendant  with  meat,  as  appeared  by  the  particulars  of  de- 
mand, and  the  defendant  paid  the  plaintiff  *various  [27 
sums  on  account  from  time  to  time  till  November,  1876,  when 
there  remained  unpaid  on  a  balance  of  account  the  sum  of 
£16,  the  items  being  shown  on  the  particulars  of  demand. 

The  defendant  paid  £2  into  court,  and  contended  that  bis 
discharge  was  a  release  of  all  liability  for  meat  sold  and  de- 
livered previous  to  the  discharge.  The  judgegave  judgment 
for  the  plaintiff  for  £14,  being  the  sum  claimed,  less  £2  paid 
into  court,  on  the  ground  that  the  old  debt,  though  released 
by  the  discharge,  had  been  revived  bv  the  subsequent  prom- 
ise, coupled  with  what  the  judge  held  to  be  a  new  con- 
sideration arising  out  of  the  fact  that  the  plaintiff  had,  on 
the  faith  of  the  promise,  supplied  the  defendant  with  other 
meat  upon  credit. 

The  question  for  the  opinion  of  the  court  was,  whether 
upon  the  facts  above  stated  the  debt  and  liability  of  the  de- 
fendant to  the  plaintiff,  in  respect  of  the  meat  sold  and 
delivered  previous  to  the  discharge  of  the  defendant,  were 
in  law  revived,  or,  whether  the  discharge  of  the  defendant 
under  the  liquidation  proceedings  was  a  good  answer  in  law 
to  the  claim. 

Brayy  for  the  defendant :  The  question  is,  whether,  when 
a  debt  has  been  released  by  an  order  of  discharge  in  liqui- 
dation under  the  Bankruptcy  Act  of  1869,  any  action  can 
be  brought  to  recover  the  debt  upon  a  promise  to  pay  it 
made  for  good  consideration.  It  cannot  be  denied  that,  in- 
dependently of  statute,  such  a  promise  could  be  sued  on  at 
common  law,  with  or  without  a  valuable  consideration,  the 
moral  obligation  to  pay  being  a  sufficient  consideration  to 
support  the  promise.  But  6  Geo.  4,  c.  16,  s.  131,  enacted 
that  no  bankrupt  should  be  liable  to  pay  any  debt  from 
which  he  had  been  discharged  by  his  certificate,  upon  any 
contract,  promise,  or  agreement,  unless  the  contract,  &c., 
were  in  writing  and  signed.  The  act  of  1849,  12  &  13  Vict. 
c.  106,  8.  204,  abolished  the  distinction  between  a  verbal  and 
a  written  promise,  and  enacted  that  no  bankrupt  should  be 
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liable  upon  any  such  promise  ;  and  the  act  of  1861,  24  &  25 
Yict.  c.  134,  s.  164,  contained  a  similar  enactment.  All 
those  acts  having  been  repealed,  tlie  question  now  turns  on 
the  act  of  1869,  32  &  33  Vict.  c.  71,  s.  49,  by  which  **  An 
order  of  discharge  shall  not  release  the  bankrupt  from  any 
28]  debt  or  liability  incurred  by  *means  of  any  fraud  or 
breach  of  trust,  nor  from  any  debt  or  liability  whereof  he  has 
obtained  forbearance  by  any  fraud,  but  it  shall  release  the 
bankrupt  from  all  other  debts  proveable  under  the  bank- 
ruptcy" with  certain  exceptions  ....  **An  order  of  dis- 
charge shall  be  sufficient  evidence  of  the  bankruptcy  and  of 
the  validity  of  the  proceedings  thereon,  and  in  any  proceed- 
ings that  may  be  instituted  against  a  bankrupt  who  has 
obtained  an  order  of  discharge  in  respect  of  any  debt  from 
which  he  is  released  by  such  order,  the  bankrupt  may  plead 
that  the  cause  of  action  occurred  before  his  discharge,  and 
may  give  this  act  and  the  special  matter  in  evidence."  By 
8.  126,  subs.  7,  liquidation  by  arrangement  has  the  same 
effect  in  this  respect  as  bankruptcy.  It  was  contended  in 
Heather  v.  Webb  (')  that,  since  s.  49  differs  from  the  former 
acts,  an  action  may  be  maintained  upon  a  promise  to  pay 
the  old  debt  which  had  been  discharged  by  the  bankruptcy; 
but  it  was  held  that  no  such  action  could  be  maintained, 
and  the  court  cannot  decide  the  present  question  in  favor 
of  the  plaintiff  without  overruling  that  case.  It  must  be 
conceded  that  the  supply  of  new  meat  was  a  good  con- 
sideration, but  that  addition  makes  no  difference,  as  was 
held  in  Evans  y.  Williains{^)  upon  the  Insolvent  Debtor's 
Act,  7  Geo.  4,  c.  57,  s.  61.  Even  a  bond  (into  the  consider- 
ation for  which  it  is  unnecessary  to  look)  given  for  a  dis- 
charged debt  cannot  be  sued  on,  as  was  held  in  Kidson  v. 
Turner  ('),  upon  s.  204  of  the  act  of  1849.  The  policy  of 
the  law  being  to  prevent  such  actions,  no  consideration  can 
avail  to  make  a  promise  enforceable. 

Woolfy  for  the  plaintiff,  was  not  heard. 

Kelly,  C.B.:  The  provisions  of  the  Bankruptcy  Acts 
tipon  the  question  involved  in  this  case  being  various,  and 
differing  in  the  different  acts,  we  must  look  closely  at  the 
words  of  the  act  under  which  the  question  arises.  One  ob- 
ject of  the  Bankruptcy  Acts  was  to  enable  a  debtor  who 
had  given  up  all  his  property  fur  the  benefit  of  his  creditors 
to  obtain  his  discharge,  so  that  he  might  begin  the  world 
29]    again   freed  from  all  his  obligations  *and  protected 

0)  2  C.  P.  D.,  1 ;  19  Enp:.  R.,  277.  («)  1  Cr.  A  M.,  80. 

(«)  8  H.  <fe.  N.,  681 ;  27  L.  J.  (Ex.),  492. 
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from  oppression  by  his  creditors.  Another  object  was  to 
prevent  frauds  by  the  debtor  in  giving  an  undue  preference 
to  one  creditor,  and  promising  to  pay  him  after  the  discharge 
to  the  prejudice  of  the  general  body  of  the  creditors.  Now- 
such  of  the  former  acts  as  contain  express  provisions  on 
the  point  substantially  differ  from  the  acfc  now  in  force. 
By  the  tirst  of  those  acts,  6  Geo.  4,  c.  16,  no  bankrupt  was 
liable  upon  a  promise  to  pay  a  debt  discharged  by  a  certi- 
ficate, unless  the  promise  were  in  writing.  So  far,  therefore, 
as  that  act  went  there  was  nothing  contrary  to  the  general 
policy  of  the  law  in  bringing  such  an  action,  for  it  could  be 
l)rought  if  the  promise  were  written.  By  the  acts  of  1849 
and  1861  it  was  provided  that  no  action  could  be  brought  on 
such  a  promise,  whether  verbal  or  written.  Those  acts,  how- 
ever, were  repealed,  and  the  act  of  1869,  by  a  simple  and' 
salutar}'  enactment,  provides  that  a  debtor  who  gives  up 
all  his  property  to  his  creditors  and  obtains  their  assent, 
whether  the  proceedings  be  in  bankruptcy  or  in  liquida- 
tion, may,  under  certain  conditions,  obtain  an  absolute  dis- 
charge from  his  debts.  But  is  there  anything  to  prevent 
him  from  doing  that  which  is  in  itself  praiseworthy,  and 
which  every  man  ought  to  do  if  he  can — entering  into  an 
entirely  new  contract  for  ample  consideration  to  pay  his 
old  debts?  I  can  see  nothing  contrary  to  the  spirit  of  the 
bankruptcy  laws  in  a  debtor,  who  has  given  up  all  his  prop- 
erty and  obtained  his  discharge,  honestly  making  a  new 
engagement  to  do  justice  to  his  creditors  if  he  receives  an 
adequate  benefit.  A  man  who  is  just  recovering  from  liqui- 
dation proceedings  may  have  great  difficulty  in  knowing 
what  to  do  to  obtain  support  for  himself  and  his  family.  It 
is  of  the  greatest  consequence  to  him  to  get  the  ordinary 
necessaries  of  life,  but  he  has  no  credit.  He  says  to  one  of 
his  creditors,  if  you  will  supply  me  with  food  on  credit  I 
will  pay  you  the  old  debt.  Is  not  that  a  good  consideration  ? 
I  think  it  is.  The  contract  is  one  of  great  benefit  not  only 
to  the  creditor  but  to  himself,  and  there  is  nothing  in  s.  49 
of  the  Bankruptcy  Act  of  1869  to  prevent  such  a  contract 
being  enforced.  I  think,  therefore,  that  the  plaintiff  is  en- 
titled to  judgment. 

Cleasby,  B.:  I  am  of  the  same  opinion.  Here  is  a  con- 
tract to  this  effect :  "If  you  will  supply  my  family  with 
meat  upon  credit,  *I  will  pay  you  my  previous  debt  [30 
which  has  been  discharged  under  the  liquidation."  There  is 
a  distinct  promise,  and  a  clear  contract  made  upon  good  and 
valuable  consideration.  There  is  nothing  in  reason  or  law 
against  such  a  contract,  except  so  far  as  it  may  be  prohibited 
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or  made  unavailable  by  an  act  of  Parliament.  Now,  it  is 
said  that  s.  49  of  the  Bankruptcy  Act  of  1869  has  the  effect 
of  making  the  bankruptcy  a  defence  to  this  action,  and  the 
defendant's  case  is  rested  on  the  authority  of  Heather  v. 
Webb  (*).  I  should  feel  bound  by  that  decision,  but  inde- 
pendently I  should  have  come  to  the  same  conclusion.  That 
was  an  action  upon  a  simple  promise  to  pay  the  old  debt,  a 
proceeding  in  a  superior  court  where  there  was  a  statement 
of  claim.  The  defence  set  up  the  discharge  obtained  in  the 
liquidation.  The  replication  set  up  two  answers  :  the  second 
was  that  '*  since  the  close  of  the  said  proceedings  the  defend- 
ant promised  and  agreed  to  pay  the  full  amount  of  the 
plaintiff's  claim."  The  rest  of  the  replication  may  be  re- 
jected, and  the  plaintiff's  case  considered  to  stand  merely  on 
the  promise  to  pay  the  old  claim.  Under  those  circum- 
stances, the  court  held  that  s.  49  was  an  answer  to  the  causa 
of  action.  There  the  cause  of  action  occurred  before  the 
discharge,  there  being  nothing  since  the  discharge  but  a 
simple  promise.  Sect.  49  says:  "in  any  proceedings  that 
may  be  instituted  against  a  bankrupt  who  has  obtained  au 
order  of  discharge  in  respect  of  any  debt  from  which  he  is 
released  by  such  order,  the  bankrupt  may  plead  that  the 
cause  of  action  occurred  before  his  discharge."  It  was  held 
that  there  was  nothing  to  exclude  the,  operation  of  the  sec- 
lion.  That  is  the  reason  of  the  judgment,  and  with  regard 
to  the  decision  of  Bacon,  V.  C,  in  Jones  Y,  Phelps  ('),  Lord 
Coleridge  says  (') :  "  It  is  true  that  the  case  differed  some- 
what from  this,  inasmuch  as  it  turned  on  the  question 
whether  the  law  previous  to  the  present  act  was  applicable 
or  the  present  law,  but  the  Vice-Chancellor  seems  to  have 
decidea  on  the  wider  ground,  that  under  the  act  of  1869  a 
promise  to  pay  a  debt  barred  by  bankruptcy  was  midum 
pactum^  as  there  was  no  consideration  for  it.  Such  author- 
ity, therefore,  as  there  is,  is  in  favor  of  the  view  we  take." 
Lindley,  J.,  says :  *'The  plaintiff's  counsel  contends  that  the 
31]  defendant  cannot  plead  *in  the  language  of  the  section 
that  the  cause  of  action  occurred  before  his  discharge,  be- 
cause the  cause  of  action  here  is  the  subsequent  promise  to 
pay.  This  is  no  doubt  a  plausible  way  of  putting  the  case, 
but  whether  it  is  correct  depends  on  the  meaning  of  the  term 
'cause  of  action.'  The  only  cause  of  action  mentioned  in  tiie 
writ  of  summons  and  the  claim  is  clearly  the  old  debt  which 
accrued  before  the  bankruptcy  proceedings.  This  perhaps 
is  a  technicality,  and  might  be  met  by  an  amendment,  but  I 

(•)  2  C.  P.  D.,  1 ;   19  En^.  R..  277.  O  20  W.  R.,  92. 

(»)  2  C.  P.  D.  at  p.  7 ;  19  Eng.  R.,  277. 
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am  of  opinion  that  no  amendment  would  make  the  case  any 
better  for  the  plaintiffs.  It  seems  to  me  that  the  sense  in 
which  the  term  ^  cause  of  action  '  is  used  in  the  statute  must 
include  cases  where  so  much  of  the  cause  of  action  as  con- 
stitutes the  consideration  for  the  promise  has  occurred  be- 
fore the  discharge." 

In  the  prt^ent  case  the  cause  of  action  did  not  occur  before 
the  discharge.  The  cause  of  action  is  the  promise  made  and 
acted  on  after  the  discharge — made  for  a  good  consideration 
arising  after  the  discharge.  I  do  not  think  that  s.  49  applies 
to  a  case  like  this,  of  a  real  bona  fide  contract  for  a  valuable 
considei-ation. 

Judgment/or  the  plaintiff  ('). 

Solicitors  for  plaintiff :  Layton  &  Jaques. 
Solicitor  for  defendant :  /.  Cotton^  for  W.  E.  Tattershall, 
Sheffield. 

Q)  Leave  to  appeal  was  refused. 

As  to  validitj  and  effect  of  a  prom-  Katz  v.  Moesinger,  7  Bradwell  (Dls.), 

ise  bj  one  discharged   in   bankraptcj  536;    Shoekey  v.  Mills,  71  Ind.,  288, 

to  pay  the  debt,  see  Dewey  t).  Moyor,  36  Am.  K.,   194;   Hills  v.  Trainer,  49 

72  N.  Y.,  70  ;    Bish.  on  Cont..  §  448  ;  Wise.,  537. 

Stern  v.  Nassbaum,  47  How.  Pr.,  489  ;  In  Neio  York  such  a  promise,  in  or- 

Dusenbury  u.   Hoyt,   53   N.    Y.,  521  ;  der  to  be  binding,  is  required,  by  stat- 

(Graham  «.  O'Hearn,  11  N.  Y.  Weekly  ute,  to  he  in  writing  :  Laws  N.  Y.  1882, 

Dig.,  547.   24  Hun,  221  ;    Hopkins  v,  ch.  324,  p.  390. 

Ward,  67  Barb.,  452  ;    Clark  «.  Atkin-  Such  a  promise,  after  presentation  of 

son,  2  E.  D.  Smith,  112 ;  Worthington  the  petition   but  before  discharge,  is 

c.  De  Bardlekin,  33  Ark.,  651  ;  Ross  c.  valid  :  Stilwell  tJ.  Coope,  4  Denio,  225. 

Jordan,  62  Ga.,  298;    Shaw  «.  Burney,  If  a  bankrupt  fraudulently  dispose 

6  Virg.  L.  J.,  576,  14  Reporter,  182;  of  his  property,  a  creditor,  whose  debt 

Ogden  V.   Read,   13  Bush  (Ky.),  581;  is  revived,  may  attack  such  disposition  : 

Kull  V.  Farmer,  78  N.  C,  339 ;  Mossley  Dewey  tj.  Moyor,  72  N.  Y.,  70, 
c.    Coldwell,    3  Baxter  (Tenn.),   208; 
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[IN  THE  COURT  OF  APPEAL.] 

*Fairclougii  V.  Makshall.  [37 

Mortgagor  attd  Mortgagee — Parties — Covmant  not  to  open  House  a*  a  Beer  TiMite — Inn 
juucium--jtulicature  Act,  1 873  (86  db  37  Vict,  c.  66),  *.  26,  siiba.  5. 

A  mortgagor  in  receipt  of  the  rents  and  profits  has  a  sufficient  interest  to  enable 
him  t^  maintain  an  action  for  an  injunction  to  restrain  an  injury  done  to  the  mort- 
gnsjed  property  without  joining  the  mortgagee. 

F  .  bfinij  owner  of  copyhold  land,  covenanted  with  S.  to  stand  seised  thereof  in 
trurtt  for  him  and  his  heirs,  subject  to  a  rent,  and  subject  to  a  covenant  by  S.  not  to 
UAQ  any  building  erected  thereon  as  a  beer  house.  All  the  estate  of  8.  vested  in  the 
defendant.     F.  sold  the  land  to  the  plaintiff  B.  advancing  the  purchatse  inonev,  and 

31  Eng.  Sep,  43 
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it  was  conveyed  to  B.,  Bubject  to  a  proviso  for  conveyance  to  the  plaintiff  upon  paj*- 
nient  by  him  to  B.  of  the  amount  advanced.  The  defendant  used  the  building  erected 
upon  the  land  as  a  beer  house :  . 

Held,  that  upon  the  general  principles  of  equity,  the  plaintiff  was  entitled  t«  re- 
strain the  defendant  by  injunction  from  using  the  building  for  that  purpose  without 
joininj;  B. 

Qutvre,  whether  the  Judicature  Act,  1873,  s.  25,  subs.  6,  would  have  entitled  the 
plaintiff  to  an  injunction  in  his  own  name. 

Injunction  to  restrain  the  defendant  from  using  a  certain 
house  as  a  beer  house. 

At  the  trial  at  the  Durham  Summer  Assizes,  1877,  before 
Manisty,  J.,  the  following  facts  were  proved  : 

In  the  year  1868,  Fowler  was  the  owner  of  certain  copy- 
38]  hold  *land  situate  in  the  manor  of  Houghton,  in  the 
county  of  Durham,  which  he  was  laying  out  in  plots  for 
building  purposes  on  a  building  scheme.  Instead  of  grant- 
ing in  the  usual  way  a  lease  for  ninety-nine  years,  Fowler 
granted  an  equitable  fee-simple  of  each  plot,  taking  from 
the  purchasers  a  covenant  as  to  the  way  in  which  each  plot 
should  be  used,  intending  that  there  should  be  a  uniform 
practice  with  regard  to  all  the  building  plots  with  which  he 
was  dealing;  he  also  created  an  annual  rent-charge  issuing 
out  of  each  plot. 

In  pursuance  of  this  scheme,  by  a  deed  of  the  14th  of  De- 
cember, 1868,  Fowler,  in  consideration  of  a  sum  of  money 
paid  to  him,  covenanted  with  T.  Steel  to  stand  and  be  seised 
of  the  piece  of  land  in  question  upon  certain  trusts,  the  first 
thereof  being  to  secure  to  Fowler,  his  heirs,  sequels  in  right, 
and  assigns  an  annual  payment  of  £4  Is,  issuing  out  of  the 
ground,  and  subject  thereto  in  trust  for  T.  Steel,  his  heirs 
and  assigns  forever ;  and  T.  Steel  thereby  covenanted  for 
himself,  his  heirs  and  assigns,  with  Fowler,  his  heirs,  se- 
quels in  right,  and  assigns  to  observe  and  perform  certain 
rules  and  regulations  prescribed  by  tlie  deed.  Amongst 
these  rules  and  regulations  was  the  following:  *'That  no 
buildings  for  the  time  being  on  the  said  plot  of  ground  shall 
at  any  time  be  used  as  a  public  house,  or  tavern,  beer  house, 
house  for  the  sale  of  beer,  or  coffee  house,  without  the  con- 
sent of  the  vendor,  his  heirs  or  assigns,  in  writing  first  had 
and  obtained."  The  interest  of  Steel  in  the  property  was 
therefore  that  of  an  equitable  owner  of  the  plot  in  question, 
subject  to  a  rent-charge. 

The  defendant  was  the  assignee  through  divers  mesne  as- 
signments of  Steel,  and  he  purchased  with  notice  of  the 
restrictive  covenants. 

Fowler  after  he  had  granted  the  plots  in  the  manner  men- 
tioned sold  the  rents  to  divers  persons.     By  a  deed  dated 
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the  26th  of  November,  1876,  affcer  reciting  that  Fowler  had, 
at  the  request  of  the  purchasers  of  the  rents,  contracted  with 
the  plaintiff  for  the  absolute  sale  to  him  of  the  annual  rents 
and  benefit  of  all  the  powers  and  remedies  limited  by  the 
deeds  conveying  the  building  plots  for  securing  the  pay- 
ment thereof  and  the  benefit  of  the  covenants  and  conditions, 
and  also  all  the  estate  and  interest  whatsoever  of  Fowler 
and  the  purchasers  of  the  rents  in  the  *building  plots  [39 
at  the  price  of  £1,445,  and  also  after  reciting  that  R.  S. 
Briggs  and  C.  J.  Briggs  had,  at  the  request  of  the  plaintiff, 
and  in  order  to  enable  him  to  complete  his  purchase,  agreed 
to  lend  him  the  sum  of  £1,100  upon  having  the  repayment 
thereof  with  interest  secured  in  manner  thereinafter  ex- 
pressed, it  was  witnessed  that  in  pursuance  of  the  contract 
with  the  plaintiff,  and  in  consideration  of  the  sum  of  £1,100 
paid  by  K.  S.  Briggs  and  C.  J.  Briggs  to  Fowler,  at  the  re- 
quest of  the  plaintiff,  and  also  in  consideration  of  the  bal- 
ance of  the  purchase- money  paid  by  the  plaintiff  to  Fowler, 
the  rents  amounting  to  £72  5s.  4:d.  ('),  and  also  the  benefit 
and  advantage  of  the  covenants  and  conditions  contained  in 
the  deeds  conve3ang  the  plots,  and  on  the  part  of  the  pur- 
chasers of  the  plots  to  be  observed  and  performed,  were 
gi-anted  unto  R.  S.  Briggs  and  C.  J.  Briggs,  their  heirs,  &c., 
subject  to  the  proviso  for  conveying  the  same  to  the  plain- 
tiff, his  heirs,  &c.,  thereinafter  contained  ;  and  it  was  further 
witnessed  that,  for  the  considerations  aforesaid,  Fowler,  with 
the  consent  of  the  purchasers  of  the  rents,  covenanted  with 
H.  S.  Briggs  and  C.  J.  Briggs  that  he  would  surrender  into 
the  hands  of  the  lord  of  the  manor  the  building  plots,  in- 
<:luding  the  plot  belonging  to  the  defendant,  to  the  use  of 
R.  S.  Briggs  and  C.  J.  Briggs.  The  deed  contained  a  pro- 
viso that  if  the  plaintiff  should  pay  to  R.  S.  Briggs  and  C. 
J.  Briggs  the  sum  of  £1,100  with  interest  they  should  at  his 
request  and  costs  grant  and  assure  the  rents,  and  should 
surrender  the  building  plots  to  the  use  of  the  plaintiff.  The 
deed  also  contained  a  declaration  of  R.  S.  Briggs  and  C.  J. 
Briggs  that  they  were  joint  tenants  of  the  £1,100  as  well  in 
equity  as  at  law;  and  also  a  covenant  by  the  defendant  to 
R.  S.  Briggs  and  C.  J.  Briggs  to  pay  the  £1,100,  with  a 
power  of  sale  upon  default. 

By  a  surrender  and  admittance,  dated  the  24th  of  Novem- 
ber, 1876,  R.  S.  Briggs  aiid  C.  J.  Briggs  were  admitted  ten- 
si  ?»ts  of  the  building  plots  by  the  lord  of  the  manor  of 
Houghton,  Fowler  having  surrendered  them  to  their  use. 

At  the  foot  of  the  surrender  was  the  following  memoran- 

(')  That  3um  included  the  particular  rent  of  £4  U. 


340  EXCHEQUER  DIVISION.  [Vol.  IV. 

1878  Faircloagh  y.  Marshall. 

dnm :  "Be  it  remembered  that  the  above  written  surrend  r 
is  made  on  tlie  occasion  of  a  sale  to  R.  Fairclough,  in  con- 
40]  sideration  of  £1,445,  *and  on  the  occasion  of  a  mort- 
gage to  the  said  R.  Fairclongh  to  R.  S.  Briggs  and  C  J. 
Briggs  for  securing  £1,100  and  interest." 

On  the  plot  of  ground  purchased  by  the  defendant  from 
T.  Steel  a  house  had  been  erected,  which  had  been  converted 
into  a  beer  house  ;  it  was  sought  in  this  action,  by  an  in- 
junction, to  restrain  the  defendant  from  using  this  house  as 
a  beer  house.  It  was  admitted  that  Messrs.  Briggs,  the 
mortgagees,  had  not  given  notice  to  take  possession,  and 
that  the  plaintiff,  as  mortgagor,  was  in  receipt  of  the  rents. 

On  these  facts  it  was  contended,  on  behalf  of  the  defend- 
ant, that  the  plaintiff  could  not  maintain  an  action  for  an 
injunction,  as  he  had  no  interest  in  the  property.  It  was 
contended,  on  behalf  of  the  plaintiff,  that  he  was  the  bene- 
ficial owner  in  possession,  and  that  at  all  events  he  was,  by 
virtue  of  the  Judicature  Act,  1873,  s.  25,  subs.  5  ('),  enti- 
tled to  an  injunction  without  joining  the  mortgagee. 

The  learned  judge  discharged  the  jury  by  consent,  and  re- 
served the  case  for  further  consideration. 

After  argument,  the  learned  judge  directed  judgment  to 
be  entered  for  the  defendant,  on  the  ground  that  the  plain- 
tiff had  not  sufficient  interest  to  maintain  an  action  for  an 
injunction  ;  and  also  on  the  ground  that  s.  25,  subs.  5,  of 
the  Judicature  Act  had  no  application  to  the  case. 

The  plaintip  appealed. 

Hemming,  Q.C.,  Wildey  WrigTit^  and  Granger^  for  the 
plaintiff  :  The  question  is  whether  the  plaintiff  has  a  right, 
either  independently  of  the  Judicature  Act,  1873,  or  by  the 
aid  of  s.  25,  subs.  5  of  that  act(*),  to  an  injunction  to  re- 
strain the  defendant  from  opening  a  beer  house  in  disregard 
of  the  covenant  contained  in  the  conveyance  to  Steel,  his 
41]  predecessor  in  title.  By  the  deed  *of  the  14th  of  De- 
cember, 1868,  the  legal  estate  is  left  in  Fowler ;  he  is  to  hold 
it  to  secure  his  rent-charge,  and  subject  to  that  to  hold  it  in 
trust  for  the  purchaser  Steel,  and  Steel  binds  himself  not  to 
set  up  a  beer  house  on  the  land.  By  the  deed  of  the  24th  of 
November,  1876,  Messrs.  Briggs,  as  mortgagees,  have  the 

(^)  By  8.  25,  subs.  5,  of  the  Judicntiire  for  such  possession,  or  for  the  recovery 

Act,  187.S,  a  mortgajfor  entitled  for  the  of  sucii  rents  and  profits,  or  to  prevent  op 

time  beintj  to  the  possession  or  receipt  to  recover  damages  in  respect  of  any  trcs- 

the  rents  and  profits  of  any  land,  as  to  pass  or  other  wrong   relative  thereto,  in 

which  no  notice  of  his  intention  to  take  his  own  name  only,  unless  the  cause  of 

possession  or  to  enter  into  the  receipt  of  action  arises  upon  a  lease  or  other  con- 

the  rents  and  profits  thereof  shall  have  tract  made  by  nim  jointly  with  any  other 

been  given  by  the  mortgagee,  may  sue  person. 
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legal  estate,  and  the  plaintiflF,  whenever  he  chooses  to  pay 
them  off,  may  get  tlie  legal  estate  transferred  to  him.  But 
iieitlier  the  defendant  nor  any  one  through  whom  he  claims 
has  any  legal  estate  ;  he  has  only  the  right  to  compel  Messrs. 
Briggs  and  the  plaintiff,  to  hold  that  legal  estate  for  his 
benefit,  subject  to  securing  the  rent  of  £4  l5.,  and  subject  to 
the  right  to  enforce  the  covenants.  It  will  be  contended  on 
behalf  of  the  defendant,  first,  that  the  burden  of  this  cove- 
nant does  not  run  with  the  land  as  against  him ;  tlierefore 
he  is  not  liable  on  it :  secondly,  that  the  right  to  compel  the 
observance  of  the  covenant  did  not  pass  to  the  plaintiff,  be- 
cause he  has  not  the  legal  estate. 

As  to  the  first  point,  it  is  immaterial  here  whether  the 
covenant  runs  with  the  land,  so  as  to  vest  the  benefit  in  the 
plaintiff  and  pass  the  burden  upon  the  defendant.  The  rule 
IS,  beyond  all  question,  if  a  man  acquires  possession  of  land, 
with  notice  of  a  restrictive  covenant,  he  is  just  as  much 
liable  to  be  restrained  from  disregarding  that  covenant  as  if 
it  had  been  his  own  covenant,  or  if  it  had  been  a  covenant 
the  burden  of  which  ran  with  the  land.  That  doctrine  was 
fully  established  in  the  case  of  Thclk  v.  Moxhay  (*).  It  is 
not  a  breach  of  contract  or  covenant  that  is  restrained,  but 
a  burden  being  imposed  on  the  conscience  of  the  person  who 
acquires  the  land,  with  notice  of  the  covenant,  he  is  not  per- 
mitted to  commit  a  wrong  and  disregard  the  covenant. 
Whether  it  is  a  wrong  done  by  a  person  who  is  bound  not  to 
do  it  by  equitable  considerations,  or  whether  it  is  a  wrong 
done  by  a  person  who  has  contracted  not  to  do  it,  the  court 
of  equity  in  both  cases  equally  restrains  the  commission  of 
the  wrong. 

Secondly.  It  is  not  necessary  for  the  plaintiff  to  show 
that  he  has  the  legal  estate  ;  it  is  enough  that  he  is  a  per- 
son interested  in  the  estate  or  in  the  covenant,  and  who  may 
be  damnified  by  its  being  disregarded.  The  plaintiff  is  one 
of  a  class  of  persons  *in  tended  to  be  benefited  by  this  [42 
covenant,  and  he  is  entitled  to  its  protection  whether  or  not 
the  legal  estate  is  in  him.  Clearly  the  object  of  this  cove- 
nant is  to  prevent  this  particular  plot,  and  any  portion  of 
the  whole  building  estate,  from  being  deteriorated  by  the 
existence  of  a  beer  house.  Any  owner  of  a  plot  of  land  of 
this  building  scheme  has  a  sufficient  interest  to  entitle  him 
to  ask  for  an  injunction  against  the  defendant  for  opening  a 
beer  house.  Afmtiori^  a  person  who  acquires  this  identical 
plot  has  the  largest  possible  interest  in  preventing  the  cove- 
nant from  being  disregarded.     The  owner  of  the  equity  of 

(')  2  Phil.,  774. 
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redemption  has  a  larger  interest  than  a  mortgagee  in  enforc- 
ing the  observance  of  the  covenant ;  a  mortgagee  has  only  a 
pecuniary  interest,  and  it  is  immaterial  to  him  whether  or 
not  the  estate  is  depreciated  so  long  as  it  is  large  enough  to 
satisfy  the  mortgage  ;  while,  as  regards  the  mortgagor,  any- 
thing that  will  injure  the  estate,  even  to  the  least  degree, 
will  injure  him.  The  mortgagee  is  only  an  incumbrancer. 
A  court  of  equity  looks  to  the  substance  and  not  to  the  form, 
and  if  the  beneficial  owner  asks  for  an  injunction,  it  never 
inquires  whether  any  one  else  is  entitled.  The  person  who 
has  the  largest  interest  is  the  person  who  ought  to  protect 
the  estate,  and  it  is  tiie  mortgagor  whose  interest  it  is  most 
carefully  to  nurse  it. 

Thirdly.  Section  25,  subs.  5  of  the  Judicature  Act,  1873, 
expressly  allows  the  mortgagor  to  bring  the  action  in  his 
own  name.  The  important  words  are,  ''  may  sue  to  prevent 
or  recover  damages  in  respect  to  any  trespass  or  other  wrong 
relative  thereto  in  his  own  name."  The  complaint  here  is 
that  the  defendant  is  in  possession  of  the  land  with  notice 
of  the  covenant,  and  has  done  the  plaintiff  a  wrong  by  dis- 
regarding it.  It  might  be  said,  on  the  other  side,  that  the 
words  "wrong  relative  thereto,"  that  is  to  the  land,  do  not 
cover  this  particular  wrong.  But  there  is  an  injury  to  the 
plaintiff  which  is  not  technically  called  a  breach  of  covenant ; 
it  is  a  wrong  done  by  the  defendant ;  if  it  is  a  wrong  done 
against  the  mortgagees  the  plaintiff  under  this  section  can 
sue  for  it  in  his  own  name. 

Her  Schelly  Q.C.,  and  McUlymont^  for  the  defendant :  As 
to  the  llrst  point,  it  is  conceded  that  if  the  plaintiff  has  a 
sufficient  interest  to  maintain  an  action  for  an  injunction, 
the  breach  may  be  restrained,  although  the  covenant  does 
not  run  with  the  land. 

431  *But,  secondly  :  the  plaintiff  has  not  such  an  inter- 
est as  entitles  him  to  bring  this  action  for  an  injunction. 
The  property  was  never  conveyed  to  him,  it  was  conveyed 
to  the  mortgagees,  and  not  only  does  the  deed  convey  the 
property  to  the  Messrs.  Briggs,  but  the  benefit  of  the  cove- 
nants are  also  assigned  to  them,  and  it  is  only  they  who  can 
enforce  their  observance  ;  for  they  are  the  legal  owners  and 
the  assignees  of  the  actual  covenantee.  There  are  many 
substantial  reasons  why  the  mortgagor  should  not  be  per- 
mitted to  sue  without  the  mortgagees.  The  closing  of  the 
beer  house  might  materially  diminish  their  security.  The 
fact  that  the  business  of  beer-selling  is  carried  on  on  the 
premises  might  be  the  very  best  security  for  the  mortgagees' 
ground  rents ;   and  it  might  be,  if  this  business  was  not 
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carried  on,  the  mortgagees  would  have  no  adequate  security. 
The  fact  that  sucli  a  business  was  carried  on,  might  have 
been  the  inducement  to  the  mortgagees  to  lend  the  money. 
It  is  not  permitted  to  the  plaintiff,  who  has  merely  an  equity 
of  redemption,  behind  the  back  of  the  mortgagees  to  restrain 
a  use  of  the  iiouse  which  might  be  most  benelicial  to  their 
security.  If  the  mortgagees  did  not  give  their  consent  for 
an  application  for  an  injunction,  a  court  of  equity  would  not 
grant  it  at  the  mere  solicitation  of  a  mortgagor. 

Thirdly.  Sect.  25,  subs.  5,  does  not  empower  a  mortgagor 
to  bring  a  suit  in  a  case  like  the  present.  That  section  allows 
the  mortgagor  to  sue  in  his  own  name  in  three  instances  : 
he  may  sue  for  the  possession  of  the  premises ;  or  for  the 
recovery  of  the  rents  and  profits;  and  to  prevent  or  recover 
damages  in  respect  of  any  trespass  or  other  wrong  relative 
thereto,  that  is,  for  trespass  or  other  wrong  in  the  nature  of 
a  tort.  This  clearly  is  not  a  wrong  analogous  to  a  trespass, 
which  is  the  governing  word  of  the  section.  Wrong  means 
a  wrong  in  the  ordinary  legal  sense  of  the  term  and  not  a 
breach  of  covenant.  Take  the  case  of  a  covenant  to  repair 
and  a  breach  of  that  covenant :  that  is  just  as  much  a  wrong 
as  the  breach  of  the  covenant  in  this  case  ;  surely  the  breach 
of  covenant  to  repair  would  not  be  a  wrong  within  the  mean- 
irjg  of  tiiat  word  in  subs.  5.  The  plaintiff  therefore,  having 
no  title  whatever,  is  not  entitled  to  maintain  this  action. 

Hemming^  Q.C.,  in  reply. 

*Bramwkll,  L.J.:  With  the  greatest  respect  for  [44 
my  learned  Brother  Manisty,  this  judgment  cannot  be  sup- 
ported. In  the  first  place,  if  the  conveyance  had  been  made 
to  Fairclough  in  the  terms  in  which  it  was  made  to  the 
Messrs.  Briggs  and  no  money  had  been  borrowed,  and  if 
there  had  been  no  relation  of  mortgagor  and  mortgagee,  it  is 
admitted  that  the  plaintiff  could  have  maintained  this  suit. 
But  it  is  said  the  conveyance  having  been  made  to  the  Messrs. 
Briggs  with  a  mere  reservation  to  the  plaintiff  of  a  right  to 
liave  a  conveyance  when  he  pays  off  the  debt,  the  plaintiff 
is  not  in  a  position  to  ask  for  an  injunction,  at  all  events  un- 
less he  joins  the  mortgagees.  It  was  argued  that  this  is  not 
the  ordinary  case  of  a  mortgagor  and  mortgagee ;  for  a 
mortgagor  is  in  the  position  of  a  man  who  has  had  an  estate, 
and  has  parted  with  it ;  but  here  the  plaintiff  has  never  pos- 
sessed any  estate.  But  if  we  look  to  the  substance  of  the 
thing  and  not  the  form  only,  we  shall  see  that  this  is  in 
point  of  fact  tiie  ordinary  case  of  a  mortgage.  It  is  recited 
that  Fowler  has  contracted  with  the  plaintiff  to  purchase  the 
estate ;  the  conveyance  is  made  to  Messrs.  Briggs  because 
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they  have  lent  the  money,  and  then  there  is  a  covenant  to 
convey  the  estate  to  the  plaintiff  on  repayment  of  the  money, 
whicli  is  precisely  like  tiie  ordinary  covenant  to  reconvey  ; 
and  then  there  is  a  covenant  to  pay  tlie  mortgage  money. 
In  substance  there  is  no  distinction,  and  we  ought  to  treat  the 
matter  as  an  ordinary  mortgage.  The  plaintiff  is  therefore 
entitled  to  ask  for  this  injunction.  Then  must  he  join  the 
mortgagees  who  have  never  interfered  nor  claimed  a  right 
to  interfere  in  any  way  with  the  management  of  the  estate? 
It  is  not  shown  that  the  value  of  the  security  will  be  im- 
paired by  the  injunction  asked  for,  and  so  far  as  the  sub- 
stantial question  is  concerned  the  whole  difficulty  has  arisen 
out  of  the  surmise  of  counsel  that  in  certain  supposed  cases 
the  mortgagees  might  raise  objections.  As  far  as  we  can 
see  Fairclough  stands  in  the  position  of  beneficial  owner  of 
the  property,  subject  to  an  incumbrance  for  the  benefit  of 
the  Messrs.  Briggs.  This  suit  is  brought  to  restrain  the  de- 
fendant in  respect  of  a  covenant  which  he  has  broken. 
First,  then,  need  the  Messrs.  Briggs  have  been  joined  before 
the  Judicature  Act,  1873,  was  passed  ?  I  think  I  can  answer 
with  very  considerable  confidence  that  they  need  not  have 
been  joined,  and  when  we  look  at  the  principle  upon  w^hich 
45]  a  court  of  *equity  acts,  that  rule  is  perfect  and  rea- 
sonable. If  they  need  not  be  joined  as  plaintiffs,  it  is  clear 
it  cannot  be  necessary  to  join  them  as  defendants,  for  no 
remedy  is  sought  or  can  be  obtained  against  them.  If  they 
had  interfered  and  suggested  that  the  value  of  their  security 
would  be  diminished,  whether  they  ought  to  be  made  de- 
fendants or  not,  is  a  point  we  need  not  discuss.  I  cannot 
help  thinking  it  is  a  very  doubtful  matter.  The  plaintiff 
might  say,  '*  All  I  want  is  a  remedy  against  the  wrongdoer ; 
if  he  is  not  a  wrongdoer,  because  he  is  acting  under  the 
directions  of  the  mortgagees,  let  him  set  that  up  as  a  de- 
fence." But  I  am  quite  sure  that  Order  xvi.  Rule  13, 
would  justify  us  in  making  an  order  against  the  defendant 
alone  which  should  bind  him.  I  see  no  reason  for  making 
Messrs.  Briggs,  the  mortgagees,  defendants,  and  if  there  had 
been  any  doubt,  the  rule  I  have  just  mentioned  would  have 
obviated  the  necessity  of  doing  so.  I  think,  therefore,  that 
this  proceeding  was  rightly  taken  by  the  plaintiff  as  sole 
plaintiff  against  the  defendant  as  sole  defendant. 

I  will  add  one  word  as  to  s.  25,  subs.  5  of  the  Judicature* 
Act,  1873.  I  do  not  think  that  sub-section  has  any  appli- 
cation to  this  case,  it  only  applies  to  cases  where  the  mort- 
gagor could  not,  either  in  his  own  name  or  in  conjunction 
with  the  mortgagee,  have  brought  an  action.    And  I  may 
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further  observe  tluit  if  by  that  sub-section  the  mortgagor 
maj'^  sue  for  possession  or  rents  and  profits  or  in  respect  of 
trespass  or  other  wrong,  meaning  wrong  independent  of  any 
contract  or  duty,  it  is  possible  tliat  the  mortgagor  may  sue 
for  rents  and  profits,  but  not  for  breach  of  covenant  to  in- 
sure against  tire  or  to  repair.  I  do  not  think  this  can  have 
beeii  meant,  and  i)erhaps  hereafter  that  consideration  may 
induce  the  court,  when  the  question  is  properly  raised,  to 
put  souje  other  construction  on  the  word  '*  wrong." 

1  think  that  this  action  was  rightly  brought  by  the  sole 
plaintiff  against  the  sole  defendant,  and  therefore  the  case 
must  go  down  again  to  be  dealt  with  further(');  or  if  the 
learned  judge  declines  to  deal  further  with  it,  it  nnist  come 
bark  to  us  and  we  must  do  the  best  we  can  with  it. 

*BuKTT,  J.:  This  is  a  suit  for  an  injunction  to  re-  [46 
strain  the  defendant  from  using  certain  premises  in  a  man- 
ner inconsistent  with  the  contract  of  liis  vendor  of  which  the 
defendant  had  notice.  It  is  not  disputed  that  there  was  an 
original  covenant  between  Fowler  and  Steel,  nor  that  the 
defendant  has  his  estate  by  devolution  from  Steel.  But,  as 
I  understand,  it  is  argued  in  the  first  place,  that  the  plaintiff 
l)as  no  interest  in  this  matter,  because  he  is  not  the  equita- 
ble owner  by  devolution  from  Fowler,  who  has  conveyed 
to  the  Messrs.  Briggs,  and  tha*t  they,  both  at  law  and  in 
equity,  are  the  true  owners  of  the  property.  The  objection 
then  would  go  this  length,  not  merely  that  the  mortgagees 
ought  to  have  been  joined,  but  that  the  ])laintiff  is  not  en- 
titled to  institute  tliese  proceedings.  It  seems  to  me  that 
this  contention  cannot  be  maintained.  Fowler  was  the 
owner  of  a  certain  interest  in  the  property.  A  contract  was 
made  between  Fowler  and  the  plaintiff,  of  which  the  inten- 
tion was  to  sell  the  property  to  the  plaintiff,  and  a  price  was 
fixed  between  them.  It  is  not  denied  that  the  contract  was 
between  then)  ;  but  it  is  objected  that  at  the  request  of  the 
plaintiff,  who  liad  to  borrow  money  to  coni])lete  the  pur- 
chase, the  conveyance  was  made  direct  to  Messrs.  Briggs. 
But  in  that  conveyance  there  is  a  recital  of  the  loan,  and  a 
right  given  to  the  plaintiff,  on  paj^ment  of  the  money  to 
Messrs.  Briggs,  to  come  into  possession  as  if  the  conveyance 
liad  been  made  to  the  plaintiff  himself.  Whatever  may  have 
been  the  form  of  the  deed,  the  contract  being  clear,  and  the 
right  to  redeem  clear,  in  equity  the  plaintiff  is  equitable 
owner  of  Fowler's  interest  by  devolution  from  Fowlt^r;  and 

(')  Mnnisty,  J.,  havinir  decided  that  the    jections,  as  to  the  plaintiff's  right  to  sue, 
action  waa  not  maintainable  throu<^h  the     were  not  determined, 
nonjoinder  of  the  mortgagees,  other  ob- 

31  Eno.  IivA\  44 
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lias  merely  mortgaged  that  interest.  The  plaintiff,  there- 
fore, is  the  representative  of  Fowler's  interest,  and  the  de- 
fendant of  the  interest  of  Steel.  If  therefore  there  was  no 
mortgage,  on  the  principle  established  by  Tulkv.  Moxhayi^\ 
the  defendant  is  rightly  made  the  defendant,  and  the  plain- 
tiff would  be  entitled  to  the  relief  he  asks.  But  it  is  said, 
that  because  of  the  mortgage  Messrs.  Briggs  ought  to  be 
made  parties:  but  we  have  the  highest  possible  authority 
for  saying,  that  by  the  practice  of  the  Court  of  Chancery  the 
mortgagee  in  such  cases  need  not  be  joined.  It  has  further 
been  argued  that  as  a  matter  of  principle,  there  is  no  reason 
why  he  should  ;  a  position  much  fortified  by  the  rule  of 
47  J  chancery  *practice.  It  seems  to  me  that  the  point  has 
been  fairly  made  out ;  and  it  rests  upon  a  most  important 
doctrine  ;  namely,  that  when  a  mortgagee  has  not  taken 
possession,  and  has  done  nothing,  but  has  left  the  property 
in  the  hands  of  the  mortgagor,  the  mortgagor  has  a  right  as 
long  as  the  mortgagee  remains  inactive,  to  put  in  force  all 
the  rights  of  property  existing  between  himself  as  equitable 
owner  and  the  occupier,  without  reference  to  the  mortgagee. 
So  long  as  the  mortgagee  does  not  interfere,  the  mortgagor, 
in  attempting  to  put  in  force  such  a  right  as  this  between 
the  owner  and  the  occupier,  may  do  so  without  reference  to 
the  mortgagee.  In  that  case  the  mortgagee  need  not  be  made 
a  party.  But  even  if  that  doctrine  is  wrong,  the  utmost  that 
can  be  said  is  that  the  mortgagee  ought  to  be  a  party  as 
well  as  the  mortgagor.  It  is  not  the  case  of  a  wrong  party 
having  sued,  but  of  a  right  party  requiring  that  another 
should  be  joined  with  him.  But  that  is  not  a  ground  on 
which  the  suit  should  be  dismissed  ;  the  utnjost  that  should 
have  been  done  was  to  delay  the  trial  that  the  mortgagees 
might  be  made  parties.  Whether  they  should  be  made 
parties  by  tlieir  own  application,  or  under  Order  xvi,  Kule 
13,  is  immaterial  ;  the  judgment  must  be  wrong  if  the  objec- 
tion taken  was  want  of  parties.  Therefore  if  we  deal  with 
the  case  as  if  subs.  6  of  sect.  25,  was  not  applicable,  the 
plaintiff  has  a  right  to  sue  alone;  or  at  most  Manisty,  J., 
should  have  ordered  the  mortgagees  to  be  joined. 

With  regard  to  subs.  6  of  sect.  25,  that  is  not  an  enactment 
to  prevent  parties  from  suing  who  could  have  sued  alone 
before  the  act — it  is  an  enabling  not  a  disabling  section. 
Therefore,  on  all  points,  the  judgment  of  Manisty,  J.,  can- 
not be  supported  ;  and  the  case  must  go  back  to  him  for 
the  consideration  of  the  other  matters  in  question. 

0)  2  Phil,  774. 
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Co'iTON,  L.  J.:  In  tliis  case,  Manisty,  J.,  decided  in  favor 
of  the  defendant,  on  the  ground  that  in  his  opinion  the 
plaintiff  had  not  sufficient  interest  to  bring  the  action,  that 
is,  not  tliat  others  ought  to  be  joined  as  plaintiffs,  but  that 
liie  plaintiff  had  no  interest  in  the  property.  Is  that  a  cor- 
rect view?  It  is  urged  that  the  mortgagees  are  not  plain- 
tiffs, and  the  plaintiff  as  mortgagor  has  no  interest  in  the 
estate,  but  that  argument  in  my  opinion  *cannot  [48 
prevail.  We  are  here  to  recognize  equities,  and  to  deal  with 
substance  rather  than  form.  It  is  not  the  mortgagees  who 
arn  the  owners,  but  the  mortgagor.  The  mortgagor  is  the 
beneticial  owner,  subject  to  the  incumbrance,  and  the  plain- 
tiff is  in  the  position  of  a  mortgagor  having  the  beneficial 
ownership  of  a  rent  issuing  out  of  the  land  and  certain 
other  benefits.  This  suit  is  not  brought  to  enforce  a  cove- 
nant, but  on  the  ground  that  the  defendant,  having  pur- 
chast^d  land  with  notice  of  restrictions  as  to  its  use,  is  not 
in  a  position  to  use  it  in  violation  of  those  restrictions; 
and  any  one  entitled  to  have  the  benefit  of  the  restricting 
covenants,  may  come  to  a  court  of  equity  to  restrain  the  de- 
fendant, not  on  the  ground  that  he  is  breaking  a  covenant 
which  runs  with  the  land,  but  on  the  ground  that  he  is 
dealing  with  the  land  inequitably.  And  the  plaintiff  has 
an  interest  in  the  performance  of  the  covenant.  That  dis- 
poses of  the  first  ground  of  objection.  In  my  opinion, 
whether  the  mortgagees  ought  to  have  been  joined  or  not, 
•the  plaintiff  had  sufficient  interest  to  bring  this  action. 
Ought  he  then  to  have  joined  the  mortgagees?  If  he  ought, 
judgment  ought  not  to  have  been  given  for  the  defendant, 
but  the  judge  ouglit  to  have  directed,  under  Order  xvi. 
Rule  13  or  17,  that  the  mortgagees  should  be  served  with 
notice  or  joined  as  defendants.  These  rules  especially  pro- 
vide for  the  joinder  of  parties,  Rule  17,  where  it  appears 
to  the  court  that  the  question  ought  to  be  determined  with 
reference  to  some  thira  person,  and  Rule  13  where  necessary 
parties  have  not  been  joined.  In  these  cases  the  judge  may 
order  the  necessary  parties  to  be  added  ;  but  he  should  not 
give  judgment  for  the  defendant.  Let  us  now  consider  the 
two  grounds  upon  which  it  has  been  said  that  the  mort- 
gagees ought  to  have  been  joined.  First,  it  is  said  that  all 
parties  interested  ought  to  be  joined.  But  in  suits  of  this 
character  it  is  not  necessary  that  all  parties  interested 
should  be  before  the  court.  This  is  decided  by  the  case  of 
Western  v.  MacDermotti^).  Any  one  of  the  parties  inter- 
ested may  sue.     Then  is  it  necessary,  having  regard  to  the 

(»)  Law  Rep.,  2  Ch.,  72. 
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interest  of  the  mortgagee  ?  The  exact  relation  of  mortgagor 
and  mortgagee,  when  the  mortgagee  is  not  in  possession,  is 
not  very  clearly  defined.  But  it  is  sufficient  to  say  that 
49]  if  the  mortgagee  does  not  assert  his  right  to  *posses- 
sion,  and  the  mortgagor  is  left  to  manage  the  property,  he 
lias  a  right  to  insist,  without  reference  to  the  mortgagee,  on 
the  observance  of  any  obligations,  the  non-observance  of 
wliich  would  injuriously  affect  the  premises.  The  mort- 
gagee can  come  in  if  he  likes.  If  to  restrain  the  act  of  which 
the  plaintiff  complains  would  have  damaged  the  mortgagees' 
security,  or  even  if  there  was  any  substantial  question  of 
that  kind,  the  court  might  have  said,  '*  we  cannot  decide 
without  hearing  the  mortgagees  ;  make  them  parties  and  give 
them  an  opportunity  of  stating  their  views."  But  in  this 
case  all  this  is  the  merest  surmise.  In  a  case  of  this  sort, 
unless  there  is  a  probability  that  the  relief  for  which  the 
plaintiff  the  mortgagor  sues  will  injuriously  affect  the  inter- 
est of  his  mortgagee,  the  mortgagee  ought  not  to  be  brought 
before  the  court  on  a  mere  suggestion  of  a  possibility  that  he 
may  be  prejudiced.  Therefore,  I  am  of  opinion  that  in  the 
present  case  the  mortgagees  need  not  be  brought  before  the 
court.  The  learned  judge  was  wrong  in  saying  the  plaintiff 
had  no  interest,  and  the  case  ought  to  go  back,  in  order 
that  the  remaining  points  may  be  dealt  with. 

Judgment  reversed. 

Solicitors  for  plaintiff;  J.  Scott  &  Clark, 
Solicitors  for  defendant :  Belfrage  &  Middleton,  for  W. 
M.  Skinner,  Sunderland. 

See  23  Eng.  K,  713  note ;  27  id.,  207  note  ;  Id.,  268  note ;  30  id.,  46  note. 


[4  Exchequer  Division,  54.] 
Dec.  4,  1878. 

541  *In  the  Matter  of  the  Trusts  of  the  Will  of  Thomas 
Button,  and  of  the  Petition  of  John  Nash  Peake 
and  Another. 

\yill — Perpetuity — Gift  to  Building  Fund  of  Mechanics  Ifuttihition — Literary  and  Scien- 
tijic  ListUntiom  Act,  1864  (17  <fc  18  Vict,  c.  112),  m.  80,  83. 

An  Atheti(eum  and  Mechanics  Institution  was  established  and  kept  on  foot  by  the 
subscriptions  of  certain  inhabitants  of  Tuastall,  for  the  purpose  of  providing  a  lending 
and  reference  library  and  a  reading  room  for  the  use  of  members.  By  one  of  the  rules 
all  the  property  of  the  institution  was  vested  in  the  trustees  for  the  time  being;  and 
by  another  rule  the  society  was  not  to  be  dissolved  unless  by  resolution  of  nine- tentlis 
of  the  members  present  at  a  specially  convened  general  meeting,  confirmed  by  a  similar 
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resulniion  at  a  second  meeting.     A  sinking  fund  had  been  established  to  pay  off  a 
mortgage  debt  on  the  building  occupied,  which  was  the  property  of  the  institution. 
A  bequest  was  made  of  a  sum  of  money  to  the  trustees  for  the  time  being  of  the  in- 
stitution, to  be  a})plied  towards  "  the  building  fund  in  connection  therewith  ": 
Heldy  that  the  bequest  was  void  as  tending  to  a  perpetuity. 

This  was  an  appeal  from  a  judgment  of  the  county  court 
of  Staffordshire,  holden  at  Burslem  and  Tunstall. 

Thomas  Dutton  by  his  will  dated  the  10th  of  August,  1874, 
after  directing  the  payment  of  certain  legacies,  devised  and 
bequeathed  the  remainder  of  his  personal  estate,  and  all  his 
real  estate,  to  liis  wife  and  Allen  Beckett  Lownds,  the  exec- 
utors and  trustees  of  his  will,  upon  trust,  to  get  in  and  con- 
vert the  same  into  money,  and  invest  the  proceeds  and  pay 
the  annual  income  to  his  wife  for  her  life,  and  from  and  im- 
mediately after  her  death  the  testator  gave  and  bequeathed 
the  capital,  as  well  as  income  of  such  proceeds  and  invest- 
ments, ''  unto  the  trustees  for  the  time  being  of  the  Tunstall 
Athenfeum  Mechanics  Institution,  to  be  applied  by  them 
ds  tlie  building:  fund  in  connection  therewith." 


towards  tlie  building 

The  testator  died  and  his  will  was  proved  by  the  executors 
named  therein.  The  testator  possessed  no  real  property. 
On  the  death  of  his  wife,  the  surviving  executor,  under  the 
Trustee  Relief  Acts  and  the  County  Court  Act,  1867,  paid 
the  fund,  amounting  to  £431  2^.  2rf.,  into  the  Post  Office 
Savings  Bank  to  abide  the  order  of  the  county  court. 

The  trustees  of  the  Tunstall  Athenaeum  and  Mechanics 
Institution  petitioned  that  tlie  money  shoilld  be  paid  to  them 
as  such  *trustees,  to  be  applied  by  them  as  directed  by  [55 
the  will.  The  case  came  on  for  hearing,  and  the  next  of  kin  of 
the  testator,  the  executor,  andthe  trustees  of  the  institution, 
were  represented.  It  appeared  by  the  evidence  that  the  in- 
stitution was  founded  for  the  purpose  of  supplyinga  library, 
consisting  of  a  library  of  reference  and  a  circulating  library, 
and  a  reading  room,  and  for  holding  public  lectures  and 
classes  for  mutual  improvement.  The  institution  occupied 
a  house  purchased  by  the  committee.  There  was  no  "  build- 
ing fund,"  but  there  was  a  "sinking  fund,"  formed  by  reso- 
lution of  the  committee,  for  the  purpose  of  paying  off  a 
mortgage  debt  ou  the  premises.  The  rules  relating  to  the 
constitution  of  the  society,  so  far  as  material  to  the  question 
in  this  case,  were  as  follows  : 

1.   *'  The  members  of  tliis  institution  shall  consist  of 

{a)  "Donors  of  £10  or  upwards  in  money  or  books  at  one 
time,  who  shall  be  invested  with  all  the  privileges  of  class  h 
for  life. 

(b)  "  Honorary  subscribers  of  £1  and  upwards  annually, 
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who  shall  be  eligible  to  any  oflace,  and  entitled  to  all  the 
privileges  of  the  institution. 

(c)  **  Subscribers  of  10.5.  per  annum,  with  Is.  entrance  fee, 
who  shall  be  entitled  to  all  privileges  as  above. 

{d)  "  Siibscribers  of  5*.  per  annum,  and  6d.  entrance  fee, 
entitling  them  to  the  use  of  the  reading  room  or  library  sep- 
arately, as  may  be  determined  upon  at  the  time  of  entering. 

4.  '*  The  institution  shall  not  be  dissolved  without  the 
consent  of  nine-tenths  in  number  of  the  members  present  at 
a  general  meeting  to,  be  specially  called  for  that  purpose, 
such  consent  to  be  confirmed  by  the  like  majority  at  a  fur- 
ther special  general  meeting,  to  be  called  within  not  less  than 
one  or  more  than  three  calendar  months  from  the  passing  of 
such  first  resolution. 

5.  '*  The  property  and  effects  of  the  institution  shall  from 
time  to  time  be  vested  in  the  trustees  for  the  time  being  in 
trust  for  the  general  benefit  of  the  members. 

45.  "No  member,  on  withdrawing  from  this  institution 
by  forfeiture,  expulsion,  or  otherwise,  shall  be  entitled  to 
claim  any  share  or  interest  in  the  property  of  the  institu- 
tion." 

By  the  judgment  of  the  county  court  the  gift  to  the  trus- 
56]  ^^^s  of  *the  institution  was  declared  void  under  9  Geo. 
2,  c.  36,  on  the  ground  that  it  was  a  bequest  of  money  to  be 
laid  out  in  land  for  a  charitable  purpose,  and  it  was  directed 
that  the  property  should  go  amongst  the  next  of  kin. 

A  rule  was  obtained,  calling  on  the  executors  and  the 
next  of  kin  to  show  cause  why  the  judgment  or  order  of  the 
judge  of  the  county  court  should  not  be  set  aside,  and  an 
order  made  in  the  terms  of  the  petition  on  the  ground  that 
the  institution  was  not  a  charity,  and  that  the  gift  was  not 
void  for  perpetuity,  or  on  the  ground  that  if  the  institution 
was  a  charity  the  gift  was  not  void  under  9  Geo.  2,  c.  36. 

May  10,  1878.  A,  Charles^  Q.C.,  for  some  of  the  next 
of. kin  :  The  question  is  whether  the  gift  is  void,  either  as  a 
gift  to  a  charity  of  money  to  be  expended  in  land  or  as  tend- 
ing to  create  a  perpetuity.  As  to  the  first  point  there  is  no 
direction  given  in  the  will  that  land  is  not  to  be  purchased. 
On  the  otijer  point,  although  the  4th  rule  contains  a  power 
to  dissolve  the  societj',  it  is  clearly  contemplated  that  the 
society  is  to  continue.  The  case  is  not  distinguishable  from 
Came  v.  Long  (').     [He  was  then  stopped.] 

English  Harrison  appeared  for  others  of  the  next  of  kin. 

J,  liobins^  for  the  executor. 

(')  2  D.  F.  &  J.,  75  ;  29  L.  J.  (Ch.),  503. 
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A.  D.  Tpssen,  and  Sidney  Woo1f\  for  the  trustees  of  the 
institution:  This  is  a  gift  in  such  a  mode  as  to  make  the 
subject  of  it  part  of  the  property  of  the  society,  and  such  a 
gift  is  good:  Cocks  v.  Manners  (*) ;  Stewart  v.  Oreen  ('). 
The  society,  if  it  were  dissolved,  might  divide  the  property 
among  the  then  members,  as  in  Brown  v.  Dalei^).  In  Came 
V.  Lfjiig  (*)  the  gift  was  to  the  trustees,  and  their  heirs  for- 
ever, on  trust  in  effect  to  apply  the  rents  each  year  for  the 
benefit  of  the  institution,  and  the  members  had  no  power  to 
sell  tiie  land.  In  Cocks  v.  Manners  (*)  Vice-Chancellor 
Wickens  distinguished  Came  v.  Long  (*)  on  this  ground. 

A.  Charles^  Q.C.,  in  reply  :  This  is  an  institution  to  which 
17  &  18  Vict.  c.  112  by  s.  33  applies,  and  by  s.  30  of  that  act, 
upon  a  Missolution,  the  members  would  receive  no  [57 
profit,  but  the  fund  would  go  to  some  other  institution,  de- 
termined as  there  pointed  out. 

Cur.  adv,  vult 

Dec.  4,  1878.  Kelly,  C.B.:  This  is  an  appeal  from 
the  judgment  of  the  county  court,  and  the  question  is 
wiiether,  under  the  will  of  one  Thomas  Button,  the  trustee 
and  executor  of  whose  estate  paid  money  into  the  Post  Office 
Savings  Bank  under  the  Trustee  Relief  Acts,  a  bequest,  to 
the  trustees  for  the  time  being  of  the  Tunstall  Athenaeum 
and  Mechanics  Institution,  can  be  supported.  The  lirst 
point  raised  is  whether  this  was  to  be  treated  as  a  gift  or 
bequest  to  a  charitable  institution,  and  independently  of 
that  there  is  another  question,  whether  the  gift  was  void  for 
perpetuity.  The  terms  of  the  bequest  are  to  the  trustees  for 
the  time  being  of  the  Tunstall  Athenseum  Mechanics  Insti- 
tution, to  be  applied  by  them  towards  the  building  fund  in 
connection  therewith.  If  this  institution  is  a  charity  this 
bequest  would  probably  be  held  void  under  the  Mortmain 
Acts.  When,  however,  we  look  to  the  rules  which  set  out 
at  great  length  the  objects  of  the  institution,  we  find  that  it 
is  in  reality  a  species  of  club  in  which  a  number  of  persons 
come  together  for  literary  purposes  and  mutual  improve- 
ment. Under  these  circumstances  the  case  of  In  re  Clark'' s 
Trusts  (*)  is  applicable,  where  Vice-Chancellor  Hall  deals 
with  this  question  and  decides  that  an  institution  for  mutual 
benefit  is  not  a  charity. 

The  principal  question,  however,  argued  before  us  was 
whether  the  bequest  was  a  valid  one  or  whether  it  was  void 
on  the  ground  that,  looking  at  the  express  terms  of  the  be- 

(0  Law  Rep.,  12  Eq.,  674.  (»)  9  Ch.  D.,  78;  25  En^.  R.,  776. 

(«)  6  Ir.  Eq.,  470.  (*)  2  D.  F.  &  J.,  75  ;  29  L.  J.  (Ch.),  503. 

(»)  1  Ch.  D.,  497;  16  Eng.  R.,  624. 
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quest,  it  tended  to  a  perpetuity.  I  am  of  opinion  that  it  is 
void  on  this  ground.  In  the  case  of  Came  v.  Long  (*)  the 
devise  was  of  freeliolds  to  "the  trustees  for  the  time  being 
of  the  Penzance  Public  Library  to  hold  to  them  and  their 
successors  forever,  for  the  use,  benefit,  maintenance,  and 
support  of  the  said  library."  Those  are  certainly  stronger 
words  than  appear  in  this  bequest,  but  looking  to  the  rules 
and  constitution  of  this  society,  it  appears  to  me  that  it  need 
not  come  to  an  end,  so  that  thougn  this  bequest  does  not 
58]  *contain  the  strong  words  of  that  in  Carnev,  Long  (*) 
the  principle  of  that  case  must  apply.  The  Lord  Chancellor 
in  his  judgment,  said,  ''If  the  devise  had  been  in  favor  of 
the  existing  members  of  the  society,  and  they  had  been  at 
liberty  to  dispose  of  the  property  as  they  might  think  fit, 
then  it  might,  I  think,  have  been  a  lawful  disposition  and 
not  tending  to  a  perpetuity.  But  looking  to  the  language 
of  the  rules  of  this  society  it  is  clear  that  the  library  was  in- 
tended to  be  a  perpetual  institution,  and  the  testator  must 
be  presumed  to  have  known  what  the  regulations  were.  By 
one  of  these  it  is  provided  that  the  society  is  not  to  be  broken 
lip  so  long  as  ten  members  remain.  The  devise,  therefore, 
is  for  the  benefit  of  a  subsisting  society,  and  one  which  is 
intended  to  subsist  so  long  as  ten  members  remain,  and  the 
property  comprised  in  the  devise  is  therefore  to  be  taken  out 
of  commerce  and  to  become  inalienable,  not  for  a  life  or  lives 
in  being  and  twenty-one  years  afterwards,  but  so  long  as 
ten  of  the  members  of  the  society  shall  remain."  On  that 
ground  the  decision  of  the  Vice-Chancellor  was  reversed. 
There  are  several  cases,  among  others  Thomson  v.  Shakes- 
pear{^\  which  go  to  show  that  where  by  the  constitution 
of  the  society  there  is  nothing  necessarily  to  put  an  end  to 
its  existence,  so  that  it  may  last  an  indefinite  time,  and  the 
gift  is  in  such  terms  as  to  make  the  subject  of  it  an  accession 
to  the  capital  or  permanent  property  of  the  society,  and  not 
a  sum  to  be  brought  into  the  annual  accounts  as  part  of  the 
year's  income  to  be  disposed  of  by  the  then  members,  then 
there  is  a  tendency  to  a  perpetuity  and  the  bequest  is  void. 
For  these  reasons,  I  think  the  next  of  kin  are  entitled  to  the 
judgment  of  the  court,  and  the  appeal  must,  therefore,  be 
dismissed. 

Huddlf:ston,  B.:  I  am  of  the  same  opinion.  I  think 
this  is  clearly  not  a  gift  to  a  charity,  but  that  the  bequest  is 
void  on  the  ground  that  by  it  the  testator  was  aiming  at 
creating  a  perpetuity.  We  were  referred  to  the  rules  of  the 
institution,  and  it  was  said  there  was  nothing  to  prevent  the 

(')  2  D.  F.  &  J.,  76 ;  29  L.  J.  (Ch.),  503.     («)  1  D.  F.  <fr  J.,  399  ;  29  L.  J.  (Ch.),  278. 
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dissolution  of  the  society  and  the  division  of  the  property, 
so  that  the  case  would  resemble  that  of  Cocks  v.  Manners  (*), 
where  there  was  a  bequest  to  a  ^voluntary  association  of  [59 
ladies  for  pious  and  charitable  purposes.  This  argument, 
however,  if  well  founded,  was  met  by  the  contention  that 
nnder  the  Literary  and  Scientific  Institution  Act,  17  &  18 
Vict.  c.  112,  8.  30,  that  could  not  be  done.  That  act  seems 
to  show  that  the  money  could  not  be  appropriated  among 
the  members.  On  the  whole,  I  am  of  opinion  that  this  be- 
quest does  tend  to  a  perpetuity  and  is  void. 

Bule  discharged  ('). 

Solicitors  for  petitioners :  Llewellyn^  AcJcrill  &  HammacJCy 
for  Llewellyn  &  Ackrill,  Tunstall. 

Solicitor  for  next  of  kin  :  H,  Tyrrell, 

Solicitors  for  trustees:  Nm^is^  Aliens  &  Carter y  f or  G. 
Smith,  TunstaU. 

Q)  Law  Rep.,.  12  Eq.,  574.  (*)  Leave  to  appeal  was  refused. 


[4  Exchequer  DivisioD,  69.] 
Feb.  17,  1879. 

Woodgate  v.  Godfrey. 


BUI  of  Sale — Inventory  of  Goods  with  Receipt  attached — Receipt  of  Sheriff" tt  Officer  for 
PiirchoHe-money  of  Goods  sold  under  Execution — BdU  of  Sale  Act,  1864  (17  dh  18 
VicL  c.  86).  M.'  1,  7. 

A  judgment  debtor's  honsehold  farnlture  having  been  seized  at  his  house  under 
a  fi.  fa.,  the  debtor's  father-in-law  bought  them  from  the  sheriffs  officer,  and  took  his 
receipt  for  the  purchase- money.  The  receipt  contained  an  inventory  of  the  furniture. 
On  the  same  day  the  purchaser  let  the  house  and  furniture  to  the  debtor  at  a  rent 
under  a  written  agreement,  and  the  debtor  continued  in  possession  of  the  house  and 
furniture : 

Held,  that  the  receipt  did  not  require  registration  as  a  bill  of  sale  under  17  <&  18  Vict. 
c.  36,  88.  1,  7 ;  since  the  sale  was  by  the  sheriffs  officer  and  an  absolute  one,  and  the 
receipt  was  not  the  medium  of  transfer  but  only  evidence  of  payment. 

Tins  was  an  interpleader  issue  tried  before  Pollock,  B., 
in  which  the  plaintiff  affirmed  and  the  defendant  denied 
that  certain  household  furniture  seized  by  the  sheriff  of  Sur- 
rey in  1878,  under  a  writ  of  li.  fa.,  in  execution  of  a  judg- 
ment recovered  by  the  defendant  Godfrey  against  C.  D. 
Watson,  were  the  property  of  Woodgate  as  against  Godfrey. 
Woodgate,  who  was  the  father-in-law  of  Watson,  the  judg- 
ment debtor,  claimed  the  goods  under  a  purchase  from  the 
sheriff's  officer  in  1875.  It  appeared  that  the  sheriff's  officer 
having  in  1875  seized  the  goods  in  question  nnder  a  fi.  fa., 
issued  on  a  judgment  obtained  against  C.  D.  Watson  by  one 
31  Eng.  Rkp.  45 
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60]    *VVood,  sold  them  to  Woodgate  for  £689  17^.,  and  gave 
him  a  receipt  in  the  following  terms  : 

''  In  the  Common  Pleas.  "  61  Stamford  Street, 

"Black friars  Road. 
*' 31  St  May,  1875. 
''Robert  Wood    .     .     .     .Plaintiff; 
"  Charles  Dillon  Watson     .    Defendant. 
''  Received  of  Mr.    Thomas   William  Woodgate,  of  the 
Boundaries,  %Balham,  Surrey,  the  sum  of  live  hundred  and 
eighty-nine  pounds  seventeen  shillings,  being  the  value  of 
the  undermentioned  goods,  chattels,  and  effects,  seized  by 
the  sheriff  of  Surrey  in  the  above  action,  at  15  Altenburg 
Gardens,  Lavender  Hill,  Battersea,  in  the  county  of  Surrey, 
and  sold  to  the  said  Thomas  William  Woodgate. 

"  £589  lis,  (Signed)     ''  H.  Herrick  &  Son.'' 

The  receipt  contained  an  inventory  of  the  goods. 

At  the  same  time  Woodgate,  by  a  written  agreement  bear- 
ing date  the  31st  of  May,  1876,  let  the  house  15  Altenburg 
Gardens,  together  with  the  goods  in  question  to  Watson,  on 
a  quarterly  tenancy  at  a  rent  of  £112  a  year,  and  Watson 
continued  in  possession  as  before.  Pollock,  B.,  directed  the 
jury  that  the  receipt  was  not  a  bill  of  sale  under  the  Bills 
of  Sale  Act,  and  did  not  require  registration,  and  the  jury 
found  a  verdict  for  the  plaintiff  Woodgate. 

Ji,  V,  Williams,  for  the  defendant,  moved  for  a  rule  nisi 
for  a  new  trial  on  the  ground  of  misdirection  :  Sales  by  the 
sheriff's  officer  are  clearly  within  the  contemplation  of  the 
Bills  of  Sale  Act,  17  &  18  Vict.  c.  36,  as  shown  by  the  words 
of  s.  1,  "  Or  in  case  the  same  shall  be  made  or  given  by  any 
person  under  or  in  execution  of  any  process,  then  a  descrip- 
tion of  the  residence  or  occupation  of  the  person  against 
whom  such  process  shall  have  issued."  The  interpretation 
clause,  s.  7,  in  defining  bills  of  sale  uses  words  large  enough 
61]  to  include  a  receipt  (*).  The  saving  *words  in  that  sec- 
tion as  to  mercantile  transactions  prevent  the  application  of 
the  act  to  the  case  of  an  ordinary  sale  in  the  way  of  business. 
The  mischief  aimed  at  by  the  act  was  what  happened  in  the 
present  case,  a  sale  by  a  debtor  with  an  agreement  that  he 
shall  remain  in  possession  as  the  ostensible  owner.  If  such 
a  case  is  not  within  the  act  a  debtor  need  only  get  a  friend 
to  obtain  judgment  against  him,   buy  the  goods  from  the 

0)  Sect.  7:  "The  expression   'bill  of  elude  the  following  documents,  that  is  to 

sale  '   shall  include  bills  of  sale,  assign-  say  ....  transfers  of  goods  in  tlie  ordi- 

inents,    transfers,   declarations   of    trust  nary  course  of  business  of  any  trade  or 

without  transfer,  and  other  assurances  of  calling.  ..." 
personal  chattels  ....  but  shall  not  in- 
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sheriflf  and  let  them  again  to  the  debtor.  Such  a  receipt 
as  the  present  was  held  to  be  **an  assurance"  within  the 
act  by  the  Court  of  Appeal  in  Ex  parte  Cooper  In  re 
Baum{'). 

[CocKBURN,  C.J.:  There  the  sale  was  by  the  debtor  him- 
self, and  there  was  no  sheriffs  officer  in  the  case.] 

That  makes  no  difference  in  respect  of  the  mischief  aimed 
at  by  the  act.  In  Ex  parte  Odell  In  re  Wald^n(^\  a  simi- 
lar receipt  and  an  agreement  executed  at  the  same  time  to 
let  the  debtor  remain  in  possession  for  a  sum  of  money  were 
held  to  be  within  the  act.  Those  cases  have  overruled  or 
thrown  doubt  on  AlUopp  v.  Dayi^\  The  Bills  of  Sale  Act, 
1878  (41  &  42  Vict.  c.  31),  s.  4,  expressly  includes  "inven- 
tories of  goods  with  receipt  thereto  attached,  or  receipt  for 
purchase- moneys  of  good  and  other  assurances  of  personal 
chattels." 

CocKBURN,  C.  J.:  I  think  there  ought  to  be  no  rule.  The 
argument  it  pushed  to  its  logical  conclusion  comes  to  this, 
that  in  every  instance  of  a  sale  out  and  out  of  goods  where 
a  receipt  is  given  it  is  a  bill  of  sale  which  must  be  registered 
under  the  act.  If  we  decided  in  accordance  with  that  con- 
tention it  would  introduce  into  almost  the  whole  range  of 
commercial  transactions  a  statutory  enactment  of  a  very 
onerous  character.  The  Bills  of  Sale  Act,  17  &  18  Vict. 
c.  36,  8.  1 — and  that  is  the  only  act  with  which  we  have 
to  do  in  the  present  case — enacts  that  '*  every  bill  of  sale 
of  personal  chattels  made  ....  either  absolutely  or  con- 
ditionally, or  subject  or  not  subject  to  any  trusts,  and 
whereby  the  grantee  or  holder  shall  have  power  either  with  or 
without  notice,  and  either  immediately  after  the  making  of 
such  bill  of  sale,  or  at  any  future  time  to  seize  or  take  pos- 
session of  any  property  and  effects  comprised  *in  or  [62 
made  subject  to  such  bill  of  sale,  and  every  schedule  or 
inventory  which  shall  be  thereto  annexed  or  therein  referred 
to"  shall  be  registered.  That  was  to  prevent  the  mischief 
which  arises  when  a  person,  selling  goods  so  as  to  pass  the 
property  in  them  but  without  the  possession,  retains  the 
possession  himself,  and  thereby  deceives  the  world  into  sup- 
posing he  is  the  owner,  while  in  reality  he  has  given  the 
purchaser  the  right  to  seize  them  at  any  time.  But  that  act 
was  not  intended  to  apply  to  a  case  of  an  out  and  out  sale 
by  a  sheriff's  officer  where  the  possession  remains  in  the 
execution  debtor.  Sect.  7  of  the  act  on  which  reliance  is 
placed  has  nothing  to  do  with  such  a  case,  but  applies  to 

(»)  IP  Ch,  D.,  313 ;  26  Eng.  R.,  719.  («)  10  Ch.  D.,  76 ;  26  Eng.  H.,  fi23. 

(»)  7  H.  A  N.,  457. 
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cases  where  the  sale  is  not  out  and  out.  To  hold  that  every 
sale  of  goods  which  is  evidenced  by  a  receipt  must  be  regis- 
tered would  introduce  an  intolerable  burden.  The  present 
was  not  a  transaction  where  the  sheriff  had  anything  to  do 
with  the  ulterior  destination  of  the  goods.  If  there  had  been 
any  instrument  showing  that  the  sheriff  was  a  party  to  any 
fraudulent  arrangement  it  might  be  different,  but  the  sheriff 
merely  sells  in  execution  of  his  duty  and  gives  a  receipt. 
The  receipt  is  not  the  medium  of  transfer.  The  sale  would 
be  just  as  good  without  a  receipt.  All  that  the  sheriff 
gives  it  for  is  to  furnish  evidence  of  the  payment.  The  re- 
ceipt does  not  pass  the  property  in  the  goods.  I  think  there- 
fore it  is  not  within  the  act.  A  contrarv  decision  would  be 
a  very  great  hardship  on  purchasers,  and  would  entail  most 
mischievous  consequences. 

Pollock,  B.:  I  think  there  should  be  no  rule.  This  was 
a  sale  out  and  out  of  goods  so  far  as  the  sheriff  was  concerned. 
It  is  said  the  case  ought  to  be  within  the  statute  because  the 
goods  were  allowed  to  remain  in  the  possession  of  the  debtor. 
But  that  cannot  alter  the  circumstances  of  the  sale.  The 
two  cases  relied  on  are  distinguishable.  In  Ex  parte  OdeU  (*) 
the  agreement  and  the  receipt  amounted  together  to  a  mort- 
gage. In  Ex  parte  Cooper  (')  the  receipt  was  given  not  by 
the  sheriff  but  by  the  debtor  himself. 

Rule  refused  ("). 

Solicitor  for  defendant :  J.  Wilson  Heritage. 

(*)  10  Ch.  D.,  76;  26  Eng.  R.,  623.  («)  A  rule  nm  was  subsequently  granted 

(«)  10  Ch.  D.,  313 ;  26  Eng.  R.,  719.        by  the  Court  of  Appeal. 


[4  Exchequer  Division,  63.] 
Dec.  2,  8,  1878. 

63]  *Ex  parte  Teuraz. 

Mctradiiion — Warrant — Suffideney  of  Description  of  Offence — "Crimes  againsi  Bank- 
rnjdcy  Law"—Kxiraditwn  Acts,  1870  (38  dk  34  VicL  c  52),  «.  8,  and  Schedule,  and 
1873(36  ds  87  Vict,  c.  60),  «.  1,  and  Schedule. 

By  the  Extradition  Acts,  1870  and  1873,  indictable  offences  under  the  laws  for  the 
time  being  in  force  in  relation  to  bankruptcy  may  be  made  the  subject  of  extradition 
treaties.  By  such  a  treaty,  among  other  crimes  for  which  extradition  was  to  be 
granted,  were  "  crimes  against  bankruptcy  law."  A  warrant  for  the  apprehension 
of  a  fugitive  criminal  by  virtue  of  such  treaty  described  the  offence  as  "  the  com- 
mission of  crimes  against  bankruptcy  law"  within  the  jurisdiction  of  the  foreign 
power  demanding  the  extradition  : 

Hefdf  that  the  description  was  sufficient  and  that  the  warrant  was  good. 

This  was  a  rule  for  a  writ  of  liabeas  corpus,  directed  to 
tbe  keeper  of  the  Middlesex  House  of  Detention,  to  bring 
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up  the  body  of  one  Alexandre  Terraz  with  a  view  to  liis  dis- 
chart^e  from  custody. 

It  appeared  that  on  the  12th  of  November,  1878,  a  warrant 
was  issued  by  the  chief  magistrate  at  the  Bow  Street  Police 
Court  on  the  sworn  information  of  the  chancellor  of  the 
Swiss  consulate  general  in  London.  The  warrant  stated 
tliat  it  had  been  shown  to  the  magistrate  that  Alexandre 
Terraz,  late  of  Locle,  was  accused  of  "  the  commission  of 
crimes  against  bankruptcy  law  within  the  jurisdiction  of 
the  Swiss  Confederation,"  and  directed  that  he  should  be  ap- 
prehended and  brought  up  to  be  further  dealt  with  according 
to  law. 

The  prisoner  was  apprehended  on  the  18th  of  November, 
and  taken  before  the  magistrate  and  remanded.  While  he 
was  under  remand,  a  rule  nisi  was  obtained  on  his  behalf 
calling  on  the  Solicitor  of  the  Treasury,  and  the  keeper  of 
the  Middlesex  House  of  Detention,  to  show  cause  why  a 
writ  of  habeas  corpus  should  not  issue  to  bring  the  prisoner 
before  the  court,  on  the  ground  that  the  warrant  did  not 
sufficiently  set  forth  the  nature  of  the  offence,  and  otherwise 
was  not  good. 

Before  the  case  was  argued,  the  Home  Secretary  issued  his 
order  to  the  magistrate  under  the  Extradition  Act,  1870, 
s.  7,  requiring  him  to  issue  a  warrant  to  apprehend  the  pris- 
oner for  the  crime  of  fraudulent  bankruptcy.  A  second 
warrant  was  *accordingly  issued  stating  the  offence  of  [64 
the  accused  to  be  "the  commission  of  crimes  by  a  bankrupt 
against  bankruptcy  laws,  that  is  to  say,  for  that  he,  having 
been  adjudicated  a  bankrupt,  unlawfully  did  not  deliver  up 
to  the  trustee  administering  his  estate  for  the  benefit  of  his 
creditors,  or  as  he  directed^  all  such  part  of  his  real  and 
personal  property  as  was  in  his  custody  or  under  his  con- 
trol and  which  he  was  required  by  law  to  deliver  up  within 
the  jurisdiction  of  the  Swiss  Confederation." 

The  Extradition  Act,  1870,  enacts  by  s.  7,  "A  requisition 
for  the  surrender  of  a  fugitive  criminal  of  any  foreign  state, 
who  is  in  or  suspected  of  being  in  the  United  Kingdom,  shall 
be  mdde  to  a  Secretary  of  State  by  some  person  recognized 
by  the  Secretary  of  State  as  a  diplomatic  representative  of 
that  foreign  state.  A  Secretary  of  State  may,  by  order  un- 
der his  hand  and  seal,  signify  to  a  police  magistrate  that  such 
requisition  has  been  made,  and  require  him  to  issue  his 
warrant  for  the  apprehension  of  the  fugitive  criminal.  If 
the  Secretary  of  State  is  of  opinion  that  the  offence  is  one  of 
a  political  character,  he  may,  if  he  think  lit,  refuse  to  send 
any  such  order,  and  may  also  at  any  time  order  a  fugitive 
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criminal  accused  or  convicted  of  such  offence  to  be  dis- 
charged from  custody." 

By  8.  8,  "A  warrant  for  the  apprehension  of  a  fugitive  crim- 
inal, whether  accused  or  convicted  of  crime,  who  is  in  or 
suspected  of  being  in  the  United  Kingdom,  may  be  issued — 

''1..  By  a  police  magistrate  on  the  receipt  of  the  said  order 
of  the  Secretary  of  State,  and  on  such  evidence  as  would  in 
his  opinion  justify  the  issue  of  the  warrant  if  the  crime  had 
been  committed  or  the  criminal  convicted  in  England  ;  and 

"2.  By  a  police  magistrate  or  any  justice  of  the  peace  in 
any  part  of  the  United  Kingdom,  on  such  information  or 
complaint,  and  such  evidence,  or  after  such  proceedings  as 
would  in  the  opinion  of  the  person  issuing  the  warrant  jus- 
tify the  issue  of  a  warrant  if  the  crime  had  been  committed 
or  the  criminal  convicted  in  that  part  of  the  United  King- 
dom in  which  he  exercises  jurisdiction." 

Among  the  crimes  enumerated  in  the  schedule  to  this  act 
are  "crimes  by  bankrupts  against  bankruptcy  law." 

By  s.  1  of  the  Extradition  Act,  1873,  the  former  act  is  to 
65]  be  *construed  as  if  there  were  included  in  the  first 
schedule  to  that  act  the  list  of  crimes  contained  in  the 
schedule  to  the  second  act,  and  among  these  is  the  follow- 
ing:  "  Any  indictable  offence  under  the  laws  for  the  time 
being  in  force  in  relation  to  bankruptcy  which  is  not  in- 
cluded in  the  first  schedule  to  the  principal  act."  In  the 
year  1874  an  extradition  treaty  was  concluded  between  Her 
Majesty  and  the  Swiss  Confederation,  and  among  the  crimes 
for  which  extradition  was  to  be  granted  were:  "Crimes 
against  bankruptcy  law." 

Dec.  2.  Sir  J,  Holker^  A.G.,  and  C,  Bowen^  for  the  Crown ; 
and  H,  D.  Greene^  for  the  Swiss  government,  showed  cause : 
The  purpose  of  issuing  the  warrant  is  to  apprehend  the 
prisoner  with  a  view  to  the  investigation  of  the  charge 
against  him.  For  this  purpose  the  particularity  of  a  war- 
rant of  commitment  is  not  necessary,  but  a  general  descrip- 
tion is  suflicient :  at  all  events,  this  warrant  uses  the  very 
words  of  the  treaty. 

Jervis's  Act  (11  &  12  Vict.  c.  42),  ss.  9,  10,  provides  that 
no  objection  shall  be  taken  or  allowed  to  the  warrants  of 
justices  therein  mentioned  for  any  alleged  defect  therein  in 
substance  or  form  ;  but  apart  from  that  act  the  prisoner  is  in 
custody  under  this  warrant,  and  the  court  will  not  discharge 
him  :  Ex  parte  Scott  {') ;  In  re  Tivnan  C)  ;  Hale's  Pleas  of 
the  Crown,  vol.  ii,  p.  110 ;   Hex  v.  Marks  (") ;   £Jx  parte 

0)  9  B.  A  C,  446.  («)  6  B.  A  S.,  646.  («)  3  East,  157. 
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Krans{^).  [They  then  contended  that  even  if  the  first  war- 
rant was  insuflScient,  there  was  good  ground  for  detaining 
the  prisoner  on  tlie  second  warrant,  and  referred  on  this 
part  of  tlie  case  to  lie  Tivnani^)  \  Re  Charles  SmUh{*); 
JEx  parte  Cross  (*) ;  Ex  parte  Dauncey  (') ;  Ite  Bull  (") ;  Ex 
parte  Phipps{),] 

Athei'ley  JoneSy  contra :  Assuming  Jervis's  Act  to  apply, 
this  warrant  does  not  comply  with  the  provision  that  it 
'*  should  state  shortly  the  offence  on  which  it  is  founded." 
Here  there  is  no  offence  disclosed,  ''crimes  against  the  bank- 
ruptcy law"  being  only  a  general  description  of  a  class  of 
offences,  and  not  a  description  of  *a  specific  offence  [66 
known  to  the  law  of  England.  The  warrant  must  state  the 
offence  8i)ecifically,  otherwise  ''it  cannot  appear  whether  it 
be  within  the  jurisdiction  of  the  justices,  nor  can  it  appear 
whether  the  party  be  bailable  or  not":  Hale,  Pleas  of  the 
Crown,  vol.  ii,  p.  Ill,  citing  2  Co.  Inst.,  pp.  52,  591 ;  Caudle 
V.  Seymour  {').  The  warrant  shows  no  crime,  and  is  like  a 
blank  warrant,  which  is  bad:  Chitty,  Criminal  Law,  vol.  i, 
p.  110.  [He  also  contended  that  the  second  warrant  could 
not  be  set  up  in  answer  to  this  rule  (*).] 

Our.  adv.  vuU. 

Dec.  3.  Kelly,  C.B.:  The  question  in  this  case  is 
whether  the  prisoner,  who,  under  circumstances  to  which  I 
may  briefly  allude,  has  been  taken  into  custody,  and  in 
respect  of  whom  an  application  has  been  made  on  behalf  of 
the  Swiss  government  for  his  extradition,  is  lawfully  in  cus- 
tody. I  do  not  think  it  necessary  to  refer  to  more  than  one 
of  the  many  cases  cited,  because  it  appears  to  me  that  th« 
whole  case  turns  upon  the  first  warrant,  that  of  the  12th  of 
November,  which  is  mentioned  in  the  rule,  to  the  effect  of 
which  I  will  now  proceed  to  direct  attention.  It  appears 
that  the  warrant  runs  thus:  " That  Alexandre  Terraz,  late 
of  Locle,  is  accused  of  the  commission  of  crimes  against 
bankruptcy  law  within  the  jurisdiction  of  the  Swiss  Confed- 
eration." The  question  is  whether  that  description  of  the 
offence  or  offences  charged  against  the  prisoner  is  sufficient 
within  the  meaning  of  the  statutes  relating  to  extradition, 
or  whether  it  is  too  general  in  its  terms  in  not  specifying  any 
particular  offence.     I  entertain  no  doubt  that  it  is  suflicient, 

(')  1  B.  A  C,  258.  n  11  'W.  R.,  780. 

(»)  1  B.  cfe  S.,  646.  (8)  1  Q.  B..  889  ;  10  L.  J.  (M.C.),  180. 

(8)  3  H.  A  N.,  227.  (")  The  judgment  of  the  court  as  to  the 

{*)  2  H.  A  N.,  354 ;  26   L.  J.  (M.C.),    validity  of  the  first  warrant  rendered  a 

201.  decision   on  the  points  raised  as  to  the 

(^)  8  Jur.,  829.  second  warrant  unnecessary. 
(•)  16  L.  J.  (Q.B.),  286. 
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and  that  the  magistrate  was  entitled  on  this  warrant  to  re- 
mand the  prisoner  with  a  view  to  fnrther  inquiry,  and  the 
production  of  the  evidence  which  might  lead  either  to  his 
discharge  or  to  his  being  delivered  to  the  agent  of  the  Swiss 
government.  It  is  perfectly  clear  that  a  warrant  must  suffi- 
ciently indicate  the  crime  or  crimes  alleged  to  have  been 
committed  by  the  person  who  is  to  be  apprehended  under  it. 
67]  Looking  at  the  act  of  1870,  we  find  *in  the  schedule  a 
number  of  crimes  specially  enumerated,  and  they  may  be 
divided  into  two  classes — those  that  can  be  described  and  spe- 
cified in  one  or  two  words,  and  those  which  cannot  be  so 
described,  and  which  it  would  be  impossible  to  describe  with 
legal  certainty  without  entering  into  a  lengthened  definition. 
Of  the  first  class  are  murder,  manslaughter,  forgery,  false 
pretences,  and  the  like.  Then  follow  two  descriptions,  as 
to  either  of  which  there  would  be  great  uncertainty  and 
difficulty  in  an  attempt  to  express  in  legal  language  a  com- 
plete definition  of  an  offence  coming  within  the  words  used. 
The  first  is  "crimes  by  bankrupts  against  bankruptcy  law"; 
the  other  '*  fraud  by  a  bailee,  banker,  agent,  factor,  trustee, 
or  director,  or  member,  or  public  officer  of  any  company 
made  criminal  by  any  act  for  the  time  being  in  force."  Novr 
to  define  in  legal  language,  and  in  terms  which  would 
amount  to  a  complete  description,  any  offence  which  might 
have  been  committed,  and  might  come  within  either  of  these 
two  classes,  might  be  exceedingly  difficult ;  and  therefore 
the  Legislature  seem  to  have  authorized,  by  using  general 
words,  the  general  description  of  offences  such  as  that  with 
which  the  prisoner  is  charged  as  "crimes  against  bank- 
ruptcy law."  I  do  not  think  that  we  ought  to  refer  to  or 
act  upon  the  second  warrant,  except  by  way  of  illustration, 
in  so  far  as  it  probably  explains  what  is  the  actual  charge 
made  against  the  alleged  criminal.  From  the  second  war- 
rant it  would  seem  that  that  charge  is  the  not  delivering  up 
to  the  trustee  of  his  estate  the  real  or  personal  property 
which  he  was  required  by  law  to  deliver  up  for  the  benefit  of 
his  creditors.  Wow  to  put  that  charge  into  legal  language 
might  be  difficult  for  those  who  had  occasion  at  very  short 
notice  to  obtain  a  warrant  for  the  apprehension  of  an  alleged 
criminal,  and  who  would  necessarily  be  required  to  act  with 
great  celerity  and  promptitude.  For  this  reason  it  seems  to 
me  the  Legislature  has  permitted  this  comprehensive  mode 
of  description,  so  as  to  enable  the  complainant  to  bring  the 
offender  by  general  words  of  warrant  before  the  magistrate, 
with  a  view  to  determining  whether  there  is  evidence  to  jus- 
tify his  extradition.     If  there  were  any  doubt  in  the  matter 
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it  would,  I  think,  be  settled  by  tlie  case  ol  Ex  parte  Krans  {^\ 
wlii(;li  is  decisive  upon  the  question  of  the  Mescription  [68 
of  the  crime  in  a  warrant  whicli  justifies,  or  claims  to  jus- 
tify, imprisonment  until  further  inquiry.  The  marginal 
note  of  that  case  is  to  tliis  effect,  "Where  persons  detained 
witliout  any  warrant  on  board  one  of  His  majesty's  ships  of 
war  on  a  charge  of  smuggling,  and  on  suspicion  of  murder, 
were  brought  up  on  writs  of  habeas  corpus,  and  it  appeared 
by  the  returii  to  those  writs  and  to  a  certiorari  vi\n{i\\  issued 
at  the  same  time,  that  the  prisoners  might  be  guilty  of  the 
offences  imputed  to  them,  the  court  refused  to  discharge 
them  out  of  custody,  and  committed  them  to  the  custody  of 
the  marshal,  in  order  that  they  might  be  taken  before  some 
competent  authority  to  be  examined  touciiing  the  matters 
contained  in  the  returns,  and  to  be  further  dealt  with  accord- 
ing to  law."  The  language  of  Lord  Tenterden  is  conclusive 
upon  the  point  that,  where  in  such  a  case  there  must  be 
further  inquiry  which  requires  the  continued  imprisonment 
of  the  party  charged,  if  a  habeas  corpus  be  obtained,  he  is 
not  to  be  discharged,  but  should  be  remanded  for  the  pur- 
pose of  the  further  inquiry  before  a  competent  authority,  in 
order  that  he  may  either  be  put  upon  his  trial  or  discharged, 
according  to  the  result  of  the  inquiry.  Dealing  with  this 
case  as  if  the  prisoner  were  before  us  on  a  writ  of  habeas 
corpus,  the  result  would  necessarily  be,  the  warrant  not 
being  upon  a  conviction  or  judgment,  but  one  merely  au- 
thorizing apprehension  and  detention  in  prison  until  further 
inquiry,  that  he  would  be  remanded  in  custody  for  the  pur- 
pose of  such  further  inquiry. 

HuDDLESTON,  B.:  With  regard  to  the  first  point,  I  am 
entirely  of  the  same  opinion  as  my  Lord.  The  question  is, 
whether  the  warrant  discloses  a  good  ground  for  detaining 
the  prisoner.  Now,  it  is  clear  that  it  is  a  warrant  for  the 
safe  custody  of  the  party  until  the  case  can  be  properly  in- 
quired into.  I  make  that  observation  because,  throughout 
the  current  of  authorities  there  is  a  distinction  made  between 
warrants  for  apprehension,  warrants  for  safe  custody,  pend- 
ing the  investigation  before  the  proper  tribunal,  warrants 
for  safe  custody  where  the  party  is  imprisoned  for  the  pur- 
poses of  state,  or  for  the  protection  of  individuals,  and  war- 
rants in  execution.  Warrants  in  execution  are  in  the  nature 
of  convictions,  and  it  has  always  been  held  that  warrants  of 
that  class  require  considerable  strictness,  for  the  reason  that 
when-  the  *party  is  brought  up  on  the  habeas  corpus,  [69 
and  is  held  under  a  warrant  in  execution,  the  court  can  only 

(•)  1  B.  &  C,  258. 
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judge  by  what  appears  in  the  warrant  whether  a  crime  has 
been  committed,  aiid  whether  the  alleged  criminal  is  properly 
held  in  custody.  But  warrants  for  apprehension  are  merely 
instruments  not  directed  to  the  prisoner,  but  directed  to  the 
officer  for  his  protection,  and  to  enable  him  to  take  the  per- 
son into  custody  either  for  the  purpose  of  inquiry,  or  of 
holding  him  in  custody  while  the  inquiry  is  going  on,  or 
of  keeping  him  in  safe  custody  for  some  of  the  reasons  I 
have  mentioned.  Now,  doubtless  the  latter  class  of  warrants, 
namely,  where  the  party  is  to  beheld  in  safe custodjr during 
a  particular  time,  would  seem  to  require  more  particularity 
than  a  warrant  for  apprehension ;  but  there  are  clear 
authorities  to  show  that  warrants  for  safe  custody,  even  for 
public  purposes,  or  for  the  protection  of  the  public  or  in- 
dividuals, may  be  in  general  terms.  There  is  a  case  which 
illustrates  this  probably  better  than  any  other;  I  mean  the 
case  of  Rex  v.  Despard  (*).  A  power  was  given  by  38  Geo. 
3,  c.  36,  for  suspending  the  Habeas  Corpus  Act,  and  it  was 
by  that  statute  enacted  that  where  a  person  should  be 
imprisoned  for  high  treason,  suspicion  of  treason,  or  treason- 
able practices,  or  by  warrant  of  any  of  Her  Majesty's  prin- 
cipal secretaries  of  state  for  such  causes  as  aforesaid  (that  is, 
high  treason,  suspicion  of  treason,  or  treasonable  practices), 
he  might  be  detained  in  custodj'^  until  the  1st  of  February, 
1799,  that  is  to  say,  his  right  to  be  tried  was  to  be  suspended. 
In  Despard' s  case,  the  Secretary  of  State's  warrant  com- 
mitted Colonel  Despard  to  custody  under  that  statute, 
alleging  generally  ''treasonable  practices,"  and  he  was 
brought  up  on  a  habeas  corpus.  Mr.  Fergusson  who  argued 
for  the  writ,  contended  that  the  court  should  not  act  upon 
such  an  indefinite  warrant,  from  which  it  did  not  appear 
whether  the  charge  was  for  high  treason,  or  petty  treason, 
or  suspicion  of  either,  or  whether  it  was  for  being  accessory 
after  the  fact,  or  it  might  be  for  publishing  a  seditious  libel, 
or  drinking  to  the  health  of  a  traitor,  or  asserting  the  Pope's 
supremacy,  or  a  variety  of  other  acts.  The  Attorney-Gen- 
eral (Sir  John  Scott),  in  showing  cause,  did  not  reply  upon 
the  act  of  Geo.  3,  as  legalizing  warrants  in  any  other  form 
70]  than  was  warranted  by  the  common  *law,  but  upon 
the  fact  that  the  warrant  was  perfectly  good  at  common  law, 
and  he  cited  and  referred  to  upwards  of  fifty  precedents 
for  warrants  of  this  kind,  and  pointed  out  those  in  particu- 
lar that  were  under  the  reign  of  William  III,  Queen  Annie, 
George  I,  George  II,  and  George  III.  The  importance  of 
that  appears  from  the  judgment  of  the  court,  in  which  they 

(')  7  T.  R.,  786. 


Vol.  rV.]  EXCnEQUER  DIVISION.  363 

Ex  parte  Torraz.  1878 

admitted  that  those  were  authorities,  and  pointed  out  that, 
if  any  had  been  quoted  under  tlie  reigns  of  Charles  II,  or 
James  II,  they  would  nf)t  have  attached  much  importance 
to  them  ;  but  as  these  warrants  were  issued  at  the  time  when, 
as  Lord  Kenyon  observed,  '*  the  liberties  of  the  subject  were 
well  understood  and  nobly  asserted,"  and  many  of  them  too, 
as  he  further  said,  in  the  time  of  Lord  Holt,  '*a  man  above 
all  praise,  and  he  was  assisted  by  able  judt^^s,  one  of  whom 
w^as  Mr.  Justice  J.  Powell,  who  fell  little  short  of  Lord  Holt 
Limself,"  the  court  held  them  to  be  authorities  showing  that 
at  common  law  a  commitment  even  for  safe  custody  for  po- 
litical purposes,  in  contravention  of  the  liberty  of  the  sub- 
ject, was  perfectly  good  in  describing  the  offence  charged 
generally  as  ''  treasonable  practices,"  which  were  the  words 
used  in  88  Geo.  3,  c.  36.  In  the  case  of  Hex  v.  Gmirlay  (*), 
where  a  person  was  held  under  a  commitment  very  different 
from  and  requiring  greater  strictness  than  a  commitment 
for  investigation  merely,  a  general  form  was  again  admitted, 
and  Lord  Tenterden,  in  delivering  judgnjent,  said:  "It  is 
not  a  commitment  for  safe  custody,  in  order  that  the  party 
may  afterwards  be  brought  to  trial,  nor  is  it  a  commitment 
in  execution  ;  but  it  is  a  commitment  for  safe  custody  in 
order  to  secure  the  party  and  prevent  mischief  to  His  Ma- 
jesty's subjects.  That  being  the  object,  I  think  the  warrant 
ought  not  to  receive  the  same  strict  construction  as  a  war- 
rant in  execution;"  and  he  concludes  his  judgment  by  say- 
ing, '*Upon  the  whole,  I  think  that  the  warrant,  not  being  a 
warrant  of  commitment  in  execution,  is  suflBciently  certain, 
and  that  the  prisoner  must  be  remanded." 

Both  these  cases  are  authorities  to  show  that,  even  in 
warrants  for  safe  custody,  a  general  assertion  or  a  general 
charge  is  sufhcient.  Now,  the  present  is  a  warrant  for  the 
apprehension  of  the  party,  and  issued  under  the  provisions 
of  the  Extradition  Act,  *1870,  which  mentions  *'ex-  [71 
tradition  crimes."  By  the  interpretation  clause  (s.  26),  an 
*'  extradition  crime"  is  defined  to  mean  "a  crime  which,  if 
committed  in  England,  or  within  English  jurisdiction,  would 
be  one  of  the  crimes  described  in  the  first  schedule  to  this 
act."  Amongst  those  crimes  are  mentioned,  ''crimes  by 
bankrupts  against  bankruptcy  law."  I  concede  that,  the 
description  in  the  first  warrant  being  "crimes  against  bank- 
ruptcy law,"  had  the  first  warrant  been  framed  under  the 
act  of  1870  alone,  it  would  have  been  insufficient,  because 
that  act  only  applies  to  crimes  committed  by  bankrupts 
against   bankruptcy  law  ;   but  the  Extradition  Act,  1873, 

0)  7  B.  A.  C,  669. 
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enlartres  that  description  to  *'any  indictable  offence  under 
the  laws  for  the  time  being  in  force  in  relation  to  bankruptcy 
winch  is  not  included  in  the  first  schedule  to  the  act  of 
1870."  Therefore  "crimes  by  bankrupts  against  bankruptcy 
law"  must  now  be  read  as  "crimes  against  bankruptcy 
law."  That  is  the  general  term.  What,  then,  appears  in 
the  first  warrant  ?  That  this  man  is  charged  with  "crimes 
against  bankruptcy  law,"  and  therefore  in  following  the 
exact  words  of  what  must  now  be  considered  the  amended 
schedule  of  the  act  of  1870,  it  is  obvious  that  all  that  is 
necessary  has  been  done. 

The  treaty  itself  between  this  country  and  Switzerland,  in 
1874,  in  the  10th  article,  provides  that  the  requisition  for 
extradition  may  be  made  by  means  of  the  post  or  by  tele- 
graph. The  magistrate  receives  information  that  something 
lias  been  done  which  is  an  extradition  crime,  and  he  states 
that  in  his  warrant  in  the  very  terms  of  the  information 
which  he  has  received,  and  when  the  matter  is  brought  be- 
fore him,  and  he  proceeds  to  an  investigation  of  the  whole 
case,  no  doubt  it  must  be  shown  that  he  has  jurisdiction  to 
deal  with  the  accused  on  a  cliarge  of  committing  an  extra- 
dition crime,  but  no  habeas  corpus  would  be  granted  to  dis- 
charge the  prisoner  out  of  custody  while  that  investigation 
is  pending;  and  the  cases  referred  to  by  Mr.  Greene  of  Rex 
v.  Marks  {'),  and  Rex  v.  Kransi^),  are  authorities  confirm- 
ing that  view.  Every  protection  is  obviously  given  by  the 
Extradition  Act  to  persons  taken  up  under  its  provisions. 
Everything  in  the  nature  of  a  political  crime  is  expressly 
excluded,  and  no  man  can  be  apprehended  for  an  extradi- 
72]  tion  crime  as  a  cloak  under  *which  he  may  be  con- 
victe(Jof  a  political  one  (s.  3,  subs.  1).  The  act  also  provides 
(s.  11),  that,  upon  the  magistrate  committing  the  alleged 
criminal  to  prison,  he  shall  inform  him  that  he  has  a  right 
to  a  habeas  corpus,  and  that  the  extradition  warrant  for 
sending  him  out  of  this  country  to  the  foreign  state  will  be 
suspended  for  fifteen  days  in  order  to  enable  him,  if*  he 
chooses  to  do  so,  to  apply  for  a  writ  of  habeas  corpus  and 
have  tlie  question  decided,  when,  if  it  turns  out  that  the 
crime  charged  is  not  within  the  treaty  or  the  act,  he  will  be 
discharged.  It  is  moreover  provided  by  the  3d  section 
(subs.  2)  that  a  fugitive  criminal  shall  not  be  detained  or 
tried  in  the  foreign  state  to  which  he  may  have  been  sur- 
rendered, for  any  offence  committed  prior  to  his  surrender, 
other  tlian  the  extradition  crime  upon  which  the  surrender 
is  grounded,  until  he  has  been  restored  or  had  an  oppor- 

(•)  3  East,  157.  O  1  B.  &  C,  2oS. 
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turiity  of  ivf  inning  to  Her  Majesty's  dominions.     Every  pos- 
sible protection  therefore  is  ^iven  to  a  prisoner  under  tliis 
statute,  and  wlien  I  consider  that,  when  I  look  to  authority, 
and  when  I  see  what  the  nature  of  this  warrant  is,  I  feel 
perfectly  satisfied  that  a  warrant  for  apprehension  in  the 
general  terms  of  the  present  one  is  a  perfectly  good  and 
valid  warrant,  and  that  the  prisoner  under  it  cannot  be  dis- 
charged. Rule  discharged. 
Solicitor  for  prisoner  :  Merriman. 
Solicitor  for  Crown :  Solicitor  to  the  Treasury, 
Solicitors  for  Swiss  Government:  Freshfields  &  Williams. 


See  28  Eng.  R.,  33  note ;  21  Daily 
Register,  449  ;  2  Ohio  L.  J.,  378. 

In  the  above  note  (28  Eng.  R..  33), 
the  extradition  statute,  cited  in  6  Eng. 
R. ,  138,  is  said  to  have  been  repealed, 
and  the  act  of  1877  enacted.  This  is 
erroneous.  The  English  government 
never  suspended  the  Ashburton  treaty, 
and  the  act  of  1877  never  took  eifect  as 
between  tlie  United  States  and  the 
Canadas.  The  act  cited,  6  Eng.  R., 
138,  is  therefore  still  in  force  :  Matter 
of  W-iUiams,  7  U.  C.  Pr.  Rep.,  275, 
2«2-3;  Regina  t>.  Browne,  31  U.  C. 
Com.  PI.,  484. 

In  the  form  of  warrant  of  commit- 
ment given,  6  Eng.  Rep. ,  pages  146-7, 
under  the  matter  of  Brown,  2  Lower 
Canada  Law  Journal,  23,  the  last 
clause  in  the  first  column  should 
have  the  words  **in  the  presence  of 
said  Emil  Lowenstein"  inserted  be- 
tween the  words  "and  I  have"  and 
"examined  upon  oath  taken  before 
me,"  so  that  it  should  read  "and  I 
have,  in  the  presence  of  said  Emil 
Lowenstein,  examined  upon  oath  taken 
before  me." 

The  case  of  Brown  was  decided  in 
Lower  Canada,  and  might  not  be  fol- 
lowed in  Upper  Canada,  but  it  would 
unquestionably  be  safer  to  follow  the 
case  throughout  the  Dominion. 

On  an  application  for  the  discharge 
of  a  prisoner  committed  for  extradition 
under  an  order  of  the  county  judge  of 
Kent,  on  a  charge  of  murder  : 

Per  Wilson,  C.J.,  that  under  the 
above  acts,  and  the  32  &  33  Vict.  c.  30, 
sees.  4,  5,  a  certified  copy  of  an  indict- 
ment Cr>r  murder,  found  by  the  grand 
jury  of  Erie  county,  state  of  New  York, 
U.  S. ,  was  of  it-self  sufficient  evidence 
to  justify  the  committal  of  such  pris- 
oner for  extradition. 


Per  Osier,  J.,  that  such  indictment 
was  not  evidence  for  any  purpose. 

Per  Wilson,  C.J.;  and  Osier,  J.,  that 
the  other  evidence  taken  before  the 
county  judge,  documentary  and  fiiva 
voce  set  out  was  insufficient,  as  it 
showed  at  most  that  the  prisoner  was 
an  accessory  after  the  fact,  which  did 
not  come  within  the  treaty :  Regina  «. 
Browne,  31  U.  C.  Com.  PI.,  484. 

The  provision  of  the  Federal  consti- 
tution (art.  4,  §  2)  requiring  the  sur- 
render, on  demand  of  the  executive 
authority  of  a  State,  of  fugitives  from 
justice,  "  charged  with  treason,  felony, 
or  other  crimes,"  who  are  found  in  an- 
other State,  and  the  provisions  of  the 
U.  S.  statutes  giving  practical  effect 
thereto  (U.  S.  R.  S.,  §  5278),  embrace 
every  criminal  offence  and  every  act 
forbidden  and  made  punishable  by  the 
law  of  the  State  where  the  act  was  com- 
mitted. Where  the  papers  upon  which 
a  warrant  of  extradition  is  issued  are 
withheld  by  the  executive,  the  warrant 
itself  can  only  be  looked  to  for  the  evi- 
dence that  the  essential  conditions  of 
its  issue  have  been  complied  with,  and 
it  is  sufficient  if  it  recites  what  the 
law  requires.  Both  at  common  law 
and  under  the  statutes  of  Connecticut, 
"  theft"  is  recognized  as  a  crime,  and 
as  synonymous  with  "larceny." 

Where,  therefore,  to  a  writ  of  Jiabeas 
corpus f  a  warrant  of  extradition  issued 
by  the  goveruor  of  this  State  was  alone 
returned,  which  recited  a  representa- 
tion by  the  governor  of  Connecticut 
tliat  the  prisoner  stood  "charged  with 
the  crime  of  theft,"  committed  in  said 
State,  that  said  governor  has  demanded 
his  arrest  and  extradition,  that  the  de- 
mand was  accompanied  by  affidavit, 
etc.,  whereby  the  prisoner  is  "  charged 
with  said  crime,  and  with  having  lied 
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from  the  said   Suite,"  and   that  such  ar: 

piipers  were  certified  by  said  ({ovprnor  Jiii 

to  be  duly  authenticated  ;    hvid,  that  tliat  he  has  been  guilt;  of  Home  criiiio 

tlie  warrant   fully  complied  witlt  tite  agsinst  tite  laws  of  that   Sute  ;  this 

Htiitute,  nnd  antHuieutlyestnblisliud  the  niaj'  be  either  bj  direct  averment,  or 

conditions  Deceexarr  to  its  issue,  thnt  by   stating    facts   which    constitute  a 

it  was  not  nece-Hsary  to  state  therein  '  crime  at  common  law.     It  there  be  no 

the     fncla    constituting    the    alleged  direct  avenuentof  a  crime, and  tlieacts 

crime  :   Jourdan  e.  Donahue,  84  N.  Y.,  stated  do  not  constitute  one  at  common 

438.  law  (as   for  example  the  obtaininffot 

One   cannot   be  extradited   between  money  by  false  pretences),  tiie  officer 

States  of  tiie  Union,  except  foroffenctis  acquires  no  jurisdiction,  and  his  war- 

lliat    are    strictly  criminal,  and   with  rant  will   be  void.     A  statement  that 

which  he  has  been  legally  charged  as  a  the  act  was  committed  feloniously  and 

fugitive  from  justice.  a^rainst  the   peace  and  dignity  of  the 

One  cannot  be  detained  within  the  State  where  it  occurred,  will   not   be 

jurisdiction  lo  which  he  is  extradited  eutHcient.      A  recognizance  giveu   by 

to  answer  for  eamS  other  offence  tban  one  in  custody  under  an  illegal  warrant, 

that  for  which  lie  was  taken,  and  for  Is  Involnntary,  and  cannot  be  enforced 

which  extradition  could  not  be  allowed,  against  him  or  his  sureties:    ^tate  p. 

This  Is  es|>ecially  so   where  the  first  Swope,  73  Mo,,  31)0. 

charge  cannot  be  maintained.  When  one  is  held  under  a  warrant  of 

One  who  has   been   extradited,   and  arrest   for   extradition    issued   by   the 

is  on  bail  for  the  offence,  is  not  subject  governor  of  this   State,  or   under  an 

ineanwliile  In  arrest  by  the  same  prose-  order  of  the  examining  conrt  based  on 

cuting  authority  for  some  other  oRence,  such  warrant,  by  which  order  the  pris- 

ns  if  he  had  been  at  liberty  to  with-  oner  is  detained  in  custi^y.  or  is  being 

draw  from  the  jurisdiction.     The  bail  carriedoutof  this  State  Wi  another  Slate 

of  an  accust>d  persim  are  entitled  to  his  for  trial,  and  he  sues  out  a  writ  of 

custody  and  may  deliver  him  lo  the  au-  Jutheiu  eorpu*,   it   is   the  duty  of  the 

thorities  at  any  time:  the  legal  durejts  judge  issuing  such  writ  to  pass  upon 

does  not  cease  until  the  prisoner  is  dis-  the  sutSciency  in  law  of  the  governor's 

charg-ed.  warrant,  and  also  on  proper  presenta- 

liastardr  proceedings  involve  no  in-  tlon  to  Inquire  into  tjie  truth  of  the 

dictable  olfencu  on  which  a  conviction  facts  recited   in  the  warrant.     In  such 

can    be    had    in    tlie    course  of    the  a  case,  the  warrant  is  defective  unless 

proceedings,  and  they  are  not  strictly  it  ap]>ears  therein,  with  reasonable  cer- 

cHminal.  VnXriXy:  firtt,  that,  by  indictment  or  other 

ersonal  liberty  is  not  held  subject  proper  proceeding,  the  prisoner  stands 

State  comity,  or  on  any  less  tenure  charged,  in  the  State  which  demands 

n  cnnstltutifliial  right.  him,  with  the  commission  of  a  crime  : 

Ivery  one  in  legal  custody  is  entitled  aeeond,  that  the  charge  is.  that  he  com- 

I'gal  protection.  mitled   the  crime   within  the   bounds 

.  State  court  cannot  arrest  a  person  and  jurisdiction  of  that  State  :  third. 

Lined  within  its  jurisdiction  under  tliat  lie  has  tied  from  justice  from  that 

era!  process,  whether  the   Federal  State  to  this  State  :  and  fourth,  that  a 

rt  interferes  in  his  liebair  or  not.  demand   has  l>«en   made,  pursuant  to 

Durts  should   refuse   in  cases  that  law,   for   his  person   for  trial   by  the 

entirely  free  from  doubt,  to  allow  chief  executive  of  that  State,  upon  the 

use  to  be  maile  of  extradition  pro-  chief  executive  of  this  State. 

lings  wherfby  good  faith  would  be  Where  the  warrant  is  bo  defective, 

nly    violnted,     nnd    the    measures  or  the  material   facts  cited   in  the  war- 

fssary  to  bring  the  accused  within  rant  sre  found  v>   be   untrue,  and  no 

r  jurisdiction  would  be  perverted  :  other  legal  authority  for  the  arrest  or 

iter  of  I'annoD,  3A  Alb.   L.  J.,  108,  detention  of  the  prisoner  is  shown,  he 

jipear  In  4H  or  47  Mich.  should    be   dlbcharged    from  , further 

lie  complaint  required   by  section  custody:    Matter  of   Arnold,    1    Ken- 

J,  llevise.1  Statutes,  to  be  filed  be-  tucky  Law  Journal,  510,  Niiii  Prill*. 

I  a  warrant  can   be  issued  for  the 


Vol.  IV.]  EXCHEQUER  DIVISION.  367 

Greaves  v.  Keene.  1879 


[4  Exehcqaer  Division,  78.] 
Feb.  20,  1879. 

^Greaves  v.  Keene.  [73 

Gaoler — Discharge  of  Prittoner  in  Cwdodt/  for  Contempt — Default  hy  Solicitor  in  pay- 
metit  of  Sum* of  Money  as  Officer  of  ' Court—Debiort  Act,  1869  (82  <fc  38  Vict, 
e.  62),  ».  4. 

The  Debtor's  Act,  1869,  s.  4,  enacts  that  "no  person  shall  be  arrested  or  impris- 
oned for  makint^  default  in  payment  of  a  sum  of  money,"  except  {inter  alia)  in  case  of 
"default  b}'  an  attorney  or  solicitor  in  payment  of  a  sum  of  money  when  ordered  to 
pay  Uie  same  in  his  character  of  an  officer  of  the  court  making  the  order,"  and  pro- 
vides that  "  no  person  shall  be  imprisoned  in  any  case  excepted  from  the  operation 
of  this  section  for  a  longer  period  than  one  year." 

In  an  action  in  which  the  present  plaintiff  acted  as  solicitor  and  improperly  si^ed 
jud^nent  and  issued  exocuti(m  and  received  the  amount  of  the  levy,  an  order  was 
made  on  him  to  bring  that  amount  into  court,  and  on  his  non-compliance  an  order 
of  attachment  was  made  under  which  he  was  arrested  and  committed  to  the  custody 
of  the  defendant.  The  order  was  to  attach  the  plaintiff  so  as  to  have  him  before  the 
Common  Fleas  Divisi(»n  of  the  High  Court  of  Justice  to  answer  touching  an  alleged 
contempt,  but  the  order  did  not  show  what  the  contempt  was.  The  plaintiff  was 
kept  in  cnstod}-  for  more  than  a  year,  and  then  applied  for  and  obtained  his  dis- 
charge under  a  judge's  order.  In  an  action  by  him  against  the  defendant  for  detaining 
him  be3'ond  the  year: 

Jield,  that  whether  the  Debtors  Act,  1869,  s.  4,  applied  or  not,  the  defendant  having 
complied  with  '^lie  order  was  not  liable  to  an  action,  but  was  protected  by  the  ex- 
igency of  tlie  writ. 

Mooiie  V.  Rmc  (Law  Rep.,  4  Q.  B.,  486,)  distinguished. 

This  was  an  action  brought  against  the  governor  of  the 
Surrey  county  gaol  for  wrongfully  detaining  the  plaintiff  in 
custody. 

At  the  trial  before  Pollock,  B.,  at  Westminster  at  the 
Michaelmas  Sittings,  1878,  the  learned  judge  nonsuited  the 
plaintiff  on  the  opening  of  counsel.  The  facts,  as  they  ap- 
peared by  the  pleadings  or  were  admitted  on  the  argument, 
were  as  follows : 

The  plaintiff  acted  as  solicitor  for  one  Ruddock  in  an 
action  Ruddock  v.  LaJce^  and  on  the  8th  of  March,  1876, 
signed  judgment  and  issued  execution.  The  sheriff  of  Mid- 
dlesex subsequently  paid  over  to  the  present  plaintiff  the 
amount  of  the  levy,  namely,  £100.  On  the  application  of 
the  defendant  Lake,  the  judgment  so  entered  was  set  aside 
as  having  been  improperly  signed,  the  subsequent  proceed- 
ings were  stayed,  and  the  money  so  paid  by  the  sheriff  was 
ordered  to  be  brought  into  court  by  the  plaintiff  forthwith. 
This  order  was  not  complied  with,  and  on  the  23d  of  March 
of  the  same  year  an  order  was  made  that  a  writ  of  attach- 
ment *sh()uld  issue  against  the  plaintiff  for  his  neglect  [74 
and  refusal  to  obey  the  order  to  pay  the  money  into  court. 
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On  the  5th  of  May  an  order  was  made  that  a  writ  of  attach- 
ment might  issue  in  the  county  of  Surrey.  The  order  ran 
thus:  "  We  command  you  to  attach  Albert  Greaves  so  as 
to  have  him  before  us  in  the  Common  Pleas  Division  of 
our  High  Court  of  Justice,  wheresoever  the  said  court  shall 
then  be,  tliere  to  answer  us  as  well  touching  a  contempt 
which  he  it  is  alleged  hath  committed  against  us,  as  also 
all  such  other  matters  as  shall  be  then  and  there  laid  to 
liis  charge,  and  further  to  perform  and  abide  such  order  as 
our  said  court  shall  make  in  this  behalf." 

The  plaintiff  was  arrested  on  the  12th  of  August,  1876, 
and  on  the  same  day  committed  by  the  sheriff  to  the  cus- 
tody of  the  defendant.  He  remained  in  custody  for  a  year, 
but  on  the  10th  of  August,  1877,  he  gave  notice  in  writing 
to  the  defendant  that  he  claimed  to  be  discharged  on  the 
following  day.  The  defendant  did  not  act  on  this  notice, 
and  the  plaintiff  applied  to  a  judge  and  obtained  an  order 
for  his  discharge,  and  was  accordingly  discharged  on  the 
16th  of  August.  The  claim  in  the  action  was  in  respect  of 
the  detention  from  the  12th  to  the  16th  of  August. 
A  rule  having  been  obtained  to  set  aside  the  nonsuit, 
C.  S,  Bowen,  and  Lyon^  showed  cause :  The  Debtors  Act, 
1869,  s.  4  (*),  forbids  imprisonment  for  debt  for  more  than  a 
year  in  the  case  of  a  solicitor  ordered  to  pay  a  sum  of  money 
in  his  character  as  an  officer  of  the  court.  This  does  not 
apply  to  the  case  of  payment  into  court,  and  further  the 

?laintiff  was  committed  for  the  contempt,  and  so  his  case 
5]  does  not  come  within  the  section  *at  all.  But,  even  if 
it  did,  the  defendant  is  protected  by  the  warrant.  He  has 
no  right  to  go  behind  it,  while  it  stands  he  is  bound  to  obey 
it  and  is  protected. 

Oibbons^  and  Pym  Teatman^  for  the  plaintiff :  There  can 
be  no  difference  between  the  cases  of  payment  to  a  creditor 
and  payment  into  court,  in  either  case  the  order  is  made  on 
the  solicitor  as  an  officer  of  the  court,  and  is  within  the  fourth 
exception.     The  contempt  of  court  is  the  non-payment  of 

(^)  32  A  S3  Vict.  c.  62,  a.  4 :  "  With  same  in  his  character  of  an  officer  of  the 

the  exeoptiori  hereinafter  mentioned  no  court  makinjy  the  order.  ,  .  .   Provided, 

jierson  sliall,  after  the  commencement  of  first,  that  no  person  shall  be  imprisoned 

this  act,  be  arrested  or  imprisoned  for  in  any  ca-se  excepted  from  the  operation 

milking  defanlt  in  payment  of  a  sum  of  of  this  section  for  a  lonjjer  period  than 

money.     There  shall  be  excepted  from  the  one  year  ;  and,  secondly,  that  nothin*;:  in 

operation  of  the  above  enactment.  .  .  .(4).  this  section  shall  alter  the  effect  of  any 

Default  by  an  attorney  or  solicitor  in  pay-  judtrment  or  order  of  any  court  for  pa}'- 

ment  of  costs  when  ordered  to  pay  costs  ment  of  money  except  as  regards  the  ar- 

for  misconduct  as  such,  or  in  jmyment  of  rest  and   imprisonment    of    the    person 

a  sum  of  money  when  ordered  to  pay  the  making  default  in  paying  such  money.r 
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the  money,  and  the  gaoler  must  read  the  warrant  by  the 
light  of  the  statute:  MooneY,  Iiose{'). 

Kelly,  C.B.:  I  should  be  glad  if  the  Legislature  had  pro- 
nounced how  long,  in  the  case  of  an  officer  of  the  court  com- 
mitted for  disobedience  to  an  order  or  other  contempt,  his 
imprisonment  is  to  last,  but  no  such  law  exists.  The  warrant 
in  this  case  is  in  a  well  known  and  usual  form,  and  it  must 
be  obeyed  by  the  officer  to  whom  it  is  directed  according  to 
its  exigency.  Now  the  warrant  commands  that  the  plaintiff 
Rhould  be  detained,  so  that  he  maybe  brought  before  the 
Common  Pleas  Division  of  the  High  Court  of  Justice,  and 
until  that  takes  place  the  prisoner  has  no  claim  to  be  dis- 
charged. Independently  oi  this  I  go  perhaps  further  than 
my  learned  brother  did  at  the  trial,  or  than  is  j^rhaps  strictly 
necessary  for  the  decision  of  this  case,  for  I  think  that, 
whether  a  time  for  the  imprisonment  were  limited  or  not,  the 
officer  is  not  bound  to  inquire  what  statute  is  violated.  All 
that  he  has  notice  of  here  is  that  the  plaintiff  is  committed 
for  contempt,  but  of  what  contempt  the  defendant  has  no 
notice,  but  he  is  required  to  keep  the  person  in  contempt 
until  directed  to  bring  him  before  the  Common  Pleas  Divi- 
sion. This  he  has  done,  and  he  is  not  liable  for  so  doing. 
Our  judgment  must  be  for  the  defendant. 

Pollock,  B.:  It  seems  to  me  unnecessary  to  express  any 
opinion  on  the  Debtors  Act,  1869.  For  the  decision  of  this 
case  it  is  sufficient  to  say  that  the  defendant,  in  obedience 
to  his  duty  under  a  warrant  of  the  court,  detained  the 
plaintiff.  The  defendant  is  not  by  that  warrant  ordered  to 
keep  the  plaintiff  for  any  *particular  time  or  for  any  [76 
particular  offence.  The  attachment  is  of  a  quasi-criminal 
character,  and  the  only  mode  in  which  the  defendant  can 
c)l>ey  it  is  by  keeping  the  body  of  the  plaintiff  until  the 
further  order  of  the  court.  Thus  it  is  a  different  case  from 
that  in  which  the  time  of  detention  is  expressed  in  the  mar- 
gin of  the  warrant,  or  may  be  gathered  from  it  as  in  Moone 
V.  Rosei^)^  in  which  case  at  the  expiration  of  the  time  the 
gaoler  ought  to  discharge  his  prisoner  without  further  order. 

Mule  discharged. 

Solicitor  for  plaintiff:  W,  F.  Morris. 
Solicitor  for  defendant :  Smallpiece^  for  Smallpiece  &  Sons, 
Guildford. 

(»)  Law  Rep.,  4  Q.  B.,  486. 

The  plaintifT  was  imprisoned   under  to  lodge  a  certain  sum  of  money  to  the 

an  attaciinient  for  a  contempt  incurred  credit  of  a  cause.     The  attachment  or- 

hv  him  in  disobeyitog  an  order  of  the  der  did  not  specify  the  length  of  time 

IJhancery  Division,  which  directed  him  for  which  the  plaintiff  was  to  be  de- 

31  ExG.  Rep.  47 
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tained  in  custody.     At  the  expiration  1873,   imprisonment    for    a    contempt 

of  a  year  from  the  date  of  his  arrest,  which  consists  of  the  non-payment  of 

the   plaintiif   required   the  defendant,  money  pursuant  to  tlie  order  of  a  court, 

who  was  governor  of  the  gaol  in  wliich  should,  in  analogy  to  the  statute,  he 

he  was  imprisoned,  to  discharge  him,  restricted  to  the  limit  which  the  stat- 

but  the  defendant  refused  to  do  so,  on  ute  has  placed  upon  imprisonment  for 

the  ground  that  the  plaintiff  had  not  debt,  yet  the  only  remedy  for  a  pris- 

obtained  an    order  for  his  discharge  oner  detained  in  custody  under  process 

from  the  court  out  of  which  the  process  of  contempt  for  a  period  exceeding  that 

of  contempt  had  issued.  limit,  is  by  application  to  the  court  by 

Held,  that,  until  such  order  had  been  which  the  order  for  attachment  was 

obtained,  the  plaintiff  was  not  entitled  made. 

to  be  discharged,  and  therefore  that,  SembU,  that,  in  cases  of  contempt 

as  no  such  order  had  been  made,  an  ac-  for  non-payment  of  money,  imprison- 

tion  for  false  imprisonment  did  not  lie  meut  for  a  period  of  twelve  months 

for  the  detention  of  the  plaintiff  in  cus-  should  be  treated  as  a  purging  of  the 

tody  under  the  attachment  order  for  a  contempt :   McCombe  v.  dray,  4  Law 

period  exceeding  a  year.  Rep.  (Ireland),  432. 

Although,   since  the  Debtors'  Act, 


[4  Exchequer  Division,  76.] 
Feb.  26,  1879. 

Box  V.  Jubb  and  Another. 

Water  stoi-ed — Overflow  from  Defendants*  to  Plaintiff*  s  Land — Vi%  Major, 

The  defendants  possessed  a  reservoir  with  sluices  connected  with  a  main  drain  or 
watercourse,  from  which  the  reservoir  was  supplied,  and  with  sluices  by  which  the 
surplus  water  was  returned  into  the  drain  at  a  lower  level.  The  combined  effect  of 
the  emptying  of  a  reservoir  belonging  to  a  third  person  above  the  defendants'  prem- 
ises, and  of  an  obstruction  in  the  drain  below  them,  was  to  force  water  through  the 
sluices  into  the  defendants'  reservoir  and  so  cause  an  overflow  thence  on  to  the  plain- 
tiffs land.  In  an  action  for  damage  caused  thereby  it  was  shown  that  the  defendants 
had  no  control  over  the  main  drain,  or  the  other  reservoir,  or  knowledge  of  the  cir- 
cumstances which  caused  the  overflow,  and  that  the  sluices  were  maintained  so  as  to 
prevent  overflow  under  ordinary  circumstances: 

Held^  that  the  defendants  were  not  liable. 

Case  stated  in  an  action  brought  in  the  county  court  of 
Yorkshire,  holden  at  Bradford,  to  recover  damages  by  rea- 
son of  the  ovei-flowing  of  a  reservoir  of  the  defendants. 

1.  The  defendants  are  the  owners  and  occupiers  of  a  woolen 
cloth  mill  situate  at  Batley,  in  the  county  of  York,  and 
for  the  necessary  supply  of  water  to  the  mill  is  a  reser- 
voir, also  belonging  to  the  defendants.  Such  mill  and 
reservoir  have  been  built,  and  constructed,  and  used  as  at 
the  time  of  the  overflowing  of  the  reservoir  hereinafter  men- 
tioned, for  many  years. 

2.  The  plaintifl:  is  the  tenant  of  premises  adjoining  the 
reservoir. 

77]    *3.  The  reservoir  is  supplied  with  water  from  a  main 
drain  or  watercourse.     The  surplus  water  from  the  reservoir 
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pass(»s  through  an  outlet  into  the  main  drain  or  watercourse. 
The  inlet  and  outlet  are  furnished  with  proper  doors  or 
sluices,  so  as  (when  required)  to  close  the  communications 
between  the  reservoir  and  the  main  drain  or  watercourse. 

4.  The  whole  of  the  premises  are  within  the  borough  of 
Batley,  and  the  defendants  have  the  right  to  use  the  main 
drain  or  watercourse  by  obtaining  a  supply  of  water  there- 
from and  discharging  their  surplus  water  thereinto,  as  here- 
inbefore stated,  but  have  otherwise  no  control  over  the  draia 
or  watercourse,  which  does  not  belong  to  them. 

5.  In  the  month  of  December,  1877,  the  plaintiff's  prem- 
ises were  flooded  by  reason  of  the  overflowing  of  the  defend- 
ants' reservoir. 

6.  Such  overflowing  was  caused  by  the  emptying  of  a  large 
quantity  of  water  from  a  reservoir,  the  property  of  a  third 
party,  into  the  main  drain  or  watercourse  at  a  point  con- 
siderably above  the  defendants'  premises,  and  by  an  ob- 
struction in  the  main  drain  or  watercourse  below  the  outlet 
of  the  defendants'  reservoir,  whereby  the  water  from  such 
main  drain  or  watercourse  was  forced  through  the  doors  or 
sluices  (which  were  closed  at  the  time)  into  the  defendants' 
reservoir. 

7.  Such  obstruction  was  caused  by  circumstances  over 
which  the  defendants  had  no  control,  and  without  their 
knowledge;  and  had  it  not  been  for  such  obstruction  the 
ovei-flowing  of  the  reservoir  would  not  have  happened. 

8.  The  defendants'  reservoir,  and  the  commuications  be- 
tween it  and  the  main  drain  or  watercourse,  and  the  doors 
or  sluices,  are  constructed  and  maintained  in  a  proper  man- 
ner, so  as  to  prevent  the  overflowing  of  the  reservoir  under 
all  ordinary  circumstances. 

9.  No  negligence  or  wrongful  act  is  attributable  to  either 
party. 

Under  the  circumstances  the  judge  of  the  county  court  was 
of  opinion  that  the  defendants  were  liable  for  the  damage 
sustained  by  the  plaintiff,  and  accordingly  gave  judgment 
for  the  plaintiff. 

The  question  for  the  opinion  of  the  court,  having  regard 
to  the  facts  set  out  in  the  case,  was  whether  the  defendants 
were  liable  *for  the  damage  sustained  by  the  plaintiff  [78 
by  reason  of  the  flooding  of  his  premises,  such  flooding  be- 
ing caused  by  water  from  a  reservoir  belonging  to  a  third 
party,  over  which  the  defendants  had  no  control,  and  with- 
out any  knowledge  or  negligence  on  defendants'  part, 
the  overflowing  of  the  defendants'  reservoir  being  occa- 
sioned by  the  act  of  a  third  party,  over  whom  the  d<ifend- 
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ants  had  no  control,  and  no  wrongful  act  or  negligence 
being  attributable  to  the  defendants,  and  the  direct  cause  of 
the  damage  being  the  obstruction  in  the  main  drain  or  water- 
course, which  was  caused  by  circumstances  over  which  the 
defendants  had  no  control  and  without  their  knowledge. 

Oully^  Q.C.  {Oeorge  0,  Thompson,  with  him),  for  tTie  de- 
fendants: The  principle  on  v/hich  Iiyla7ids  v.  Fletcher  {') 
was  decided  is  to  be  found  in  the  quotation  from  the  judg- 
ment of  Blackburn,  J.,  at  p.  339.  This  case  is  clearly  dis- 
tinguishable.    [He  w^as  then  stopped.] 

Bray,  for  the  plaintiff :  The  defendants  are  liable  as  if 
they  hjad  themselves  constructed  this  reservoir.  What  they 
have  done  is  to  make  artificial  works  which  if  they  overflow 
may  injure  their  neighbor.  They  ought  to  have  provided 
for  this  by  making  the  sluices  and  gates  so  secure  as  to 
withstand  any  pressure  the  drain  would  stand.  Had  this 
been  done  they  would  not  have  been  liable,  but  they  have 
chosen  to  make  a  hole  in  the  drain  which  if  untouched 
would  not  have  overflown  the  plaintiff's  premises.  Having 
done  so,  they  must  do  it  in  such  a  way  tliat  the  former  se- 
curity may  continue,  and  the  onus  is  on  them  to  show  that 
this  is  the  case.  [Nicholls  v.  Marsland  (')  and  Car  stairs 
V.  Taylor  i^)  were  referred  to.] 

Gully,  Q.C,  was  not  called  on  to  reply. 

Kelly,  C.B.:  I  think  this  judgment  must  be  reversed.  The 
case  states  that  for  many  years  the  defendants  have  been  pos- 
sessed of  a  reservoir  to  which  there  are  gates  or  sluices.  There 
has  been  an  overflow  from  the  reservoir  which  has  caused 
damage  to  the  plaintiff.  The  question  is,  what  was  the  cause 
79]  of  this  overflow?  *Was  it  anything  for  which  the 
defendants  are  responsible — did  it  proceed  from  their  act  or 
default,  or  from  that  of  a  stranger  over  which  they  had  no 
control?  The  case  is  abundantly  clear  on  this,  proving  be- 
yond a  doubt  that  the  defendants  had  no  control  over  the 
causes  of  the  overflow,  and  no  knowledge  of  the  existence  of 
the  obstruction.  The  matters  complained  of  took  place 
through  no  default  or  breach  of  duty  of  the  defendants,  but 
were  caused  by  a  stranger  over  whom  and  at  a  spot  where 
they  had  no  control.  It  seems  to  me  to  be  immaterial 
whether  this  is  called  ms  major  or  the  unlawful  act  of  a 
stranger  ;  it  is  sufficient  to  say  that  the  defendants  had  no 
means  of  preventing  the  occurrence.  I  think  thedefendants 
could  not  possibly  have  been  expected  to  anticipate  that 
which  happened  here,  and  the  law  does  not  require  them  to 

(0  Law  Rep.,  3  II.  L.,  380.  («)  Law  Hop.,  10  Ex.,  266 ;  14  Eng.  R.,  688. 

(»)  Law  Rep.,  6  Ex.,  217. 
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construct  their  reservoir  and  the  sluices  and  gates  leading  to- 
it  to  meet  any  amount  of  pressure  which  the  wrongful  act 
of  a  third  person  may  impose.  The  judgment  must  be  en- 
tered for  the  defendants. 

Pollock,  B.:  I  also  think  the  defendants  are  entitled  to 
judgment.  Looking  at  the  facts  stated,  that  the  defendants 
had  no  control  over  the  main  drain,  and  no  knowledge  of  or 
control  over  the  obstruction,  apart  from  the  cases,  what 
wrong  have  the  defendants  done  for  which  they  should  be 
held  liable?  The  case  of  Rylands  v.  Fletcher i^)  \^  quite 
distinguishable.  The  case  of  NLcholls  v.  Mar  standi^)  is 
more  in  point.  The  illustrations  put  in  that  case  clearly  go 
to  show  that  if  the  person  who  has  collected  the  water  has 
done  all  that  skill  and  judgment  can  do  he  is  not  liable  for 
damage  by  acts  over  which  he  has  no  control.  In  the  judg- 
ment of  the  Court  of  Appeal  (•)  Mellish,  L.J.,  adopts  the 
principle  laid  down  by  this  court.  He  says :  *'  If  indeed  the 
damages  were  occasioned  by  the  act  of  the  party  without 
more — as  where  a  man  accumulates  water  on  his  own  land, 
but  owing  to  the  peculiar  nature  or  condition  of  the  soil  the 
water  escapes  and  does  damage  to  his  neighbor — the  case  of 
Rylands  v.  Fletcher  {^)  establishes  that  he  must  be  held 
liable."  Here  this  water  has* not  been  accumulated  by  the 
defendants,  but  has  come  from  elsewhere  and  *added  [80 
to  that  which  was  properly  and  safely  there.  For  this  the 
defendants,  in  my  opinion,  both  on  principle  and  authoritj^ 
cannot  be  held  liable. 

Judgment  for  the  defendants  (*). 

SolicitorJ3  for  plaintiff  :  Torr  &  Oo.^  for  S.  Wooler,  Batley. 
Solicitors  for  defendants:  Layion  &  Jaques^  for  Schole- 
iield  &  Taylor,  Batley. 

(»)  Law  Rep.,  8  H.  L.,  S30.  (»)  2  Ex.  D.,  1,  at  p.  6. 

(*)  Law  Rep.,  10  Ex.,  255;  14  Eng.  R.,        (*)  Leave  to  appeal  was  refused. 
688. 

See  30  Eng.  Hep.,  87  note  ;  Edwards  sarface  water  from  adjacent  lands  na- 

f?.  Ogle,  76  Ind.,  302.  turally  finds  its  way  and  is  discharged 

A  land  owner  may  by  levees  or  other  into  some  natural  outlet,  are  not  there- 
appliances  erected  on  his  own  premises  by  made  water  courses,  nor  does  the 
prevent  the  natural  flow  of  surFace  doctrine  of  dominant  and  servient  tene- 
water  upon  the  surface  of  his  own  ments  apply  as  between  them  and  the 
lands  from  those  above,  and  he  is  not  higher  lands  adjoining  "belonging  to 
liable  for  injury  resulting  to  the  lands  other  owners,  so  as  to  give  the  upper 
above  by  reason  of  the  consequent  ac-  proprietor  the  legal  right  as  an  inci- 
cumulation  of  such  surface  water  dent  of  his  estate  to  have  such  dis- 
thereon  :  Benthall  v.  Seifert,  77  Ind.,  charge  uninterrupted. 
802;  Cairo,  etc.,  v.  Henry,  Id.,  364;  As  a  general  rule  the  lower  propria- 
Cairo,  etc.,  v.  Stevens.  73  id.,  278.  tor  may  lawfully,  when  acting  in  good 

Depressions  in  the  soil  to  which  the  faith  and  for  the  purpose  of  improving 
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and  cultivating  his  lands,  fill  them  in,  ing,   but  simply  proved  the  flooding 

although  by  so  doing  he  prevents  the  and  the    above    facts,   and    the  jury 

passage  of  the  surface  water  thereon  to  found  a  verdict  for  him.     A  new  trial 

the  injury  of  the  upper  proprietor.  was  directed,  Armour,  J.,  dissenting. 

The     States     whose     courts    have  Per  H«garty,  C.J.,  and  Cameron,  J.: 

adopted  the  contrary  rule  of  the  civil  The  mere  proof  of  the  flooding  did  not 

law  and  those  which  have  adopted  the  establish  sl  prima  farie  case  of  negli- 

rule  above  stated  as  that  of  the  com-  gence  against  the  defendants  ;  a  speci- 

mon  law,  named.  fie    ground    of   negligence    must    be 

The  parties  owned  adjacent  lots  on  a  proved,  and  there  was  no  sufficient  evi- 

street  near  a  village  ;  the  natural  for-  dence  of  position,  connection,  capacity, 

mation  of  the  laud  was  such  that  sur-  and  levels  of  the  sewers  on  Queen  and 

face  water  from  rain  or  melting  snows  Bathurst  streets. 

would  descend  and  accumulate  In  the  Per  Cameron,  J. :    Remarks  as  to  the 

street  in  front  of  plaintiff's  lot,  and,  in  difference  in  the  liability  of,  or  injuries 

times  of  unusual  accumulations,  would  caused  by  sewers  and  by  highways, 

run  off  over  a  natural  depression  across  Per   Armour,  J.:     The   fact  of  the 

defendant's  lot  and  other  low  lands  to  flooding  of  sewers    constructed,    con- 

a  river.     Defendant  built  a  house  on  trolled  and  managed  by  the  defendants 

his  lot,  filled  in  the  lot  and  graded  up  was /?ri»ia/('/<^  evidence  of  negligence; 

the  sidewalk  in  front  of  it,  so  as  to  cut  but  the  fact  that  no  flooding  had  oc- 

off  the  flow  of  the  surface  water,  and  curred  before  the  construction  of  the 

thereafter,   there   being  an  unusually  Bathurst  street  sewer  north  of  Queen 

large    accumulation   in   the  street,    it  street,  coupled  with  the  other  evidence, 

flowed   upon   plaintiff's   premises   and  was  sufficient  to  show  prt'm« /</<?£«  that 

into  his  cellar.     In  an  action  to  recover  that  sewer  brought  down  more  w^ater 

damages   for   the   injuries,  held,  that  than    the    Queen    street    sewer,   and 

defendant  was  not  liabje  :  Barkley  v.  Bathurst  street  sewers,  south  of  Queen 

Wilcox,  80  N.  Y.,  140.  street,  were  capable  of  carrying  away 

The  plaintiff  leased  premises  at  the  rapidly  enough,  and  that  the  plaintiff 

corner  of  Queen  and  Bathurst  streets,  was  entitled  to  recover:  Noble  t>.  Cor- 

which  ran  at  right  angles  to  each  other,  poraiion  of  Toronto,  46  Upper  Can.  Q. 

in  Toronto.    There  was  a  main  sewer  on  B.  Rep.,  519. 

Queen  street  with  which  plaintiff's  It  is  no  defence  that  so  many  other 
private  drain,  constructed  by  the  de-  persons  contribute  to  a  nuisance  that  it 
fendants  at  the  expense  of  the  plain-  would  be  useless  to  restrain  the  de- 
tiff's  lessor,  connectKl,  and  which  had  fendants:  Bonshaw.  etc.,  v.  Prince, 
been  extended  westward.  There  was  etc.,5  VVyatt.  Webb&  A'Beckett  (Vict), 
therein,  at  or  al)out  Portland  street,  a  Eq.,  140 ;  Woodyear  t?.  Schaefer,  57 
wall,  said  to  be  for  the  purpose  of  di-  Md.,  1. 

viding  the  water  and  causing  it  to  flow  An  injunction  is  the  only  effectual 

eastward  and  westward.  remedy  when  the  injury  is  caused  by 

There  was  a  sewer  on  Bathurst  street,  so  many  that  it  would  be  difficult  to 

south  of  Queen  street.     Subsequently,  apportion  the  damages,  or  say  how  far 

and  about  four  years  before  the  action,  any  one  may  have  contributed  to  the 

a  sewer  was  constructed  on  Bathurst  result,  and  so  damages  would  likely  bo 

street,  north  of  Queen  street.     Into  this  but    nominal,    and    repeated    actions, 

sewer  a  creek  was  turned,  in  which  at  without  any  substantial  benefit,  might 

times  the  water  was  six  feet  deep  ;  and  be  the  result :  Woodyear  v.  Schaefer, 

a  number  of  cross  streets  drained  there-  57  Md.,  1. 

into.  The  fact  that  a  complete  and  literal 

Within  the  four  years  before  action,  compliance  with  an  injunction  would 

but  never  before,  the  plaintiff's  cellar  altogether    stop  the  defendants   from 

had  been  flooded  several  times,  and  the  working,  is  not  an  excuse  from  such 

cause  of  this  action  was  the  flooding  non-compliance  ;  a  grave  inconvenience 

during  a  steady  rain  of  eight  or  nine  of  such  a  kind  is  a  proper  ground  for 

hours'  duration.     The  plaintiff  alleged  moving  the  court  to  modify  snch  in- 

originally  defective  construction  of  the  junction,  and  such  motion  may  be  made 

sewers,  and  negligence  in  not  repair-  by  a  defendant  in  contempt  for  disobe- 
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dience  :  B«>nsliaw,  etc.,  «.  Prince,  etc.,  filth  had  been  gradually  growing  worse 

5  VVyatt,  Webb  &  A'Beckett  (Vict.),  for  many  years,  and  it  was  held  there 

£q.,  140.  was   no   prescriptive   right    acquired, 

For  a  case  where  the  injury  from  see  Woodyear  «.  Schaefer,  67  Md.,  1. 
slaughter  house  drain! ngs  and  other 


[4  Exchequer  Division,  81.] 
March  31,  1879. 

*Davey  V.  Shannon.  [81 

Contract  not  to  he  performed  trithin  a  Tear — Statute  of  Frauds,  «.  4. 

Th<^  stateraent  of  claim  alleji^ed  that  in  1866,  the  defendant  entered  into  the  plain- 
tiff's employment  as  a  foreman  tailor  for  three  years,  on  the  terms  that  if  he  should 
leave  the  plaintiff  he  Bhould  not  engage  in  the  service  of  any  one  carrying  on,  or 
himnelf  carry  on,  the  business  of  a  tailor  within  five  miles  of  D. ;  and  that  on  the 
expiration  of  the  three  years  he  continued  in  the  plaintiff's  employment  on  the  like 
terms  (except  as  to  the  period  of  employment)  till  1877.  Breach  that  in  1877,  the 
defendant  left  the  plaintiff,  and  carried  on  business  as  a  tailor  in  D.  The  statement 
of  defence  alleged  that  the  contract  was  not  in  writing  as  required  by  the  Statute  of 
Frauds : 

Ilefd,  on  demurrer,  by  Hawkins,  J.,  that  the  contract  amounted  to  an  agreement 
not  to  set  up  the  trade  during  the  joint  lives  of  the  defendant  and  the  plaintiff;  and 
was  therefore  prima  facie  not  to  be  performed  within  a  year,  and  therefore  fell 
within  s.  4  of  the  Statute  of  Frauds. 

Demurrer  to  part  of  a  defence. 

The  statement  of  claim  alleged  as  follows : 

1.  The  plaintiff  is  an  outtitter  and  tailor  carrying  on  busi- 
ness in  Fore  Street,  Devonport. 

2.  In  or  about  October,  1866,  the  defendant  entered  into 
the  *employraent  of  the  plaintiff  as  a  foreman  tailor  [82 
for  a  terra  of  tliree  years,  on  the  terms,  amongst  others, 
that  if  he  should  leave  the  plaintiff's  employment  he  should 
not  engage  in  the  service  of  any  one  carrying  on,  or  himself 
carry  on,  the  business  of  a  tailor  or  outfitter,  within  five  miles 
of  Devon  port. 

3.  The  defendant  on  the  expiration  of  the  said  period  of 
three  years,  continued  in  the  employment  of  the  plaintiff 
on  tlie  like  terms,  except  as  to  the  period  of  employment, 
until  the  end  of  October,  1877. 

4.  At  or  about  the  end  of  October,  1877,  the  defendant 
left  the  plaintiff's  employment,  and  shortly  afterwards  be- 
gan to  carry  on  business  as  a  tailor  and  outfitter,  in  Fore 
Street,  Devonport,  being  the  same  street  in  which  the  plain- 
tiff carries  on  his  said  business,  and  he  has  since  continued, 
and  still  continues  to  carry  on  such  business  at  the  place 
aforesaid,  contrary  to  the  provisions  of  his  said  contract, 
whereby  the  plaintiff  has  been  injured,  &c. 
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The  Statement  of  defence  alleged  in  pragraph  4,  "that 
neither  the  alleged  contract  nor  any  memorandum  or  note 
thereof  was  or  is  in  wilting  signed  by  the  defendant  or  any 
other  person  by  him  lawfully  authorized,  and  the  defendant 
relies  on  the  statute  commonly  known  as  the  Statute  of 
Frauds,  as  affording  a  defence  to  this  action  on  the  ground 
that  the  alleged  contract  was  an  agreement  notto  be  per- 
formed within  the  space  of  one  year  from  the  making 
thereof." 

The  plaintiff  demurred  to  this  paragraph. 

March  24.     Anstie,  for  the  plaintiff,  was  stopped. 

Arthur  Charles^  Q.C.  {Hingioood,  with  him),  for  the  de- 
fendant :  This  is  an  engagement  for  an  indefinite  term  and 
therefore  prima  facte  for  so  long  as  the  defendant's  life 
should  last.  Therefore  it  is  for  more  than  a  year,  and  is  an 
'*  agreement  tliat  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof,"  within  s.  4  of  the  Statute 
of  Frauds:  Eleyv,  Positive^  <£c.,  Assurance  Company^  per 
Kelly,  C.B.,  Cleasby  and  Amphlett,  BB.(').  This  ground 
of  decision  was  not  touched  by  the  Court  of  Appeal,  who 
confirmed  the  decision  on  the  ground  that  there  was  no  con- 
tract at  all  (').  The  fact  of  the  engagement  being  defeasible 
83]  *within  the  year  by  death,  misconduct,  notice,  or  oth- 
erwise, does  not  take  it  out  of  the  statute :  Dobson  v.  Col- 
lis,  per  Alderson,  B.  (") ;  Roberts  v.  Tucker  {^),  Knowlman 
V.  Bluett  {*)  does  not  touch  the  present  question.  It  never 
could  have  been  intended  that  this  defendant  should  be 
bound  for  one  year  only. 

Afistie,  in  reply :  The  cases  on  defeasance  of  the  agree- 
ment within  the  year  have  no  application  to  the  present, 
which  is  governed  by  an  unbroken  series  of  decisions — see 
notes  to  Peter  v.  Compton  {*) ;  which  establishes  that  the 
statute  means  an  agreement  which  the  parties  intended 
should  not  be,  or  which  from  its  terms  is  incapable  of  being, 
performed  within  a  year:  as  to  pay  an  annuity,  Sweety. 
Lee  (') ;  or  to  publish  annual  numbers  of  Shakespeare,  Boy- 
dell  V.  Drummondi^) ;  or  to  maintain  a  child  of  live  years 
till  she  should  be  able  to  support  herself,  Farrington  v. 
Donohoe{^)\  and  does  not  extend  to  cases  where  the  thing 
may  be  performed  within  the  year,  as  a  promise  to  leave 
money  by  will,  Fenton  v.  Fmolers{^*) ;  where  Denison,  J., 

(»)  1  Ex,  D.,  20 ;  16  Etig.  R.,  271.  (•)  1  Sm.  L.  C,  6th  eA,  288. 

(«)  1  Ex.  D.,  88  ;  16  Eng.  R.,  278.  (')  3  Man.  d  G..  462. 

(»)  1  a  A  N.,  81,  83 ;  26  L.  J.  (Ex.),  (»)  11  East,  142. 

267,  268.  (•)  Ir.  Rep.,  1  C.  L.,  676. 

{*)  3  Ex.,  632.  (»o)  3  Burr.,  1278,  1281. 
(»)  Law  Rep.,  9  Ex.,  1,  307 ;  10  Eng.  R.,  466. 
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said,  ''A  contingency  is  not  within  it,  nor  any  case  that  de- 
pends on  contingency,"  Midlei/  v.  Iiidley{^)\  or  that  tlie 
executor  shall  pay  money,  Weils  v.  IIorion{^);  ov  to  pay 
''one  guinea  a  day  so  long  as  Napoleon  Bonaparte  should 
live,''  Gilbert  v.  Sf/kes{*);  or  to  maintain  a  child  so  long 
as  the  defendant  should  think  proper,  Souch  v.  Straio- 
bridge{*)\  or  to  maintain  a  person  during  his  life.  In 
Murphy  v.  0" Sullivan  (*),  it  was  held  by  the  Queen's  Bench 
and  also  by  the  Court  of  Error,  that  ''an  agreement  to 
maintain  a  young  person  during  his  life"  was  not  w^ithin 
the  statute,  see  per  Monahan,  C.J.,  in  Farrington  v.  Dono- 
7io€{*).  There  is  no  presumption  at  all  in  law  as  to  the 
length  of  future  life,  and  this  was  the  ground  of  both  those 
Irish  decisions.  There  is  no  distinction  in  principle  between 
the  cases  of  continuous  performance  and  the  present  one  of 
continuous  non  performance  of  *sorae  act.  To  this  [84 
series  of  authorities  there  is  only  one  exception,  Ely  v.  Pos- 
iiive^  cfea.  Assurance  Company  ^\  where  those  authorities 
were  not  cited,  and  where  it  was  unnecessary  to  decide  the 
question,  because  in  the  court  below  and  in  the  Court  of 
Appeal,  it  was  held  there  was  no  consideration  moving  from 
the  plaintiff  and  therefore  no  contract  at  all. 

[Charles^  Q.C.,  pointed  out  that  the  judgment  of  the  Chief 
Baron  rested  on  the  Statute  of  Frauds  alone.] 

Cur.  adv.  vulL 

March  31.  Hawkins,  J.:  The  question  raised  by  this 
demurrer  is  whether  the  contracts  set  forth  in  the  2d  and 
3d  paragraphs  of  the  statement  of  claim  fall  within  the  4th 
section  of  the  Statute  of  Frauds.  The  2d  paragraph  alleges 
that  "in  or  about  the  month  of  October,  1866,  the  defend- 
ant entered  into  the  employment  of  the  plaintiff  as  a  fore- 
man tailor  for  a  term  of  three  years,  on  the  terms,  amongst 
others,  that  if  he  should  leave  the  plaintiffs  employment 
he  should  not  engage  in  the  service  of  any  one  carrying  on,  or 
himself  carry  on,  the  business  of  a  tailor  or  outfitter  within 
five  miles  of  Devonport."  The  3d  paragraph  alleged  that 
''tile  defendant,  on  the  expiration  of  the  first  period  of 
three  years,  continued  in  the  employment  of  the  plaintiff 
on  the  like  terms,  except  as  to  the  period  of  employment, 
until  the  end  of  October,  1877."  The  breach  alleged  was, 
that  having  at  the  end  of  October,  1877,  left  the  plaintiffs' 
employment,  he  did  set  up  in  business,  &c. 

(»)  84  L.  J.  (Ch.),  462,  per  Romilly,         (*)  2  C.  B.,  808. 
M.R.  (*)  11  Ir.  Jur.  (N.S.),  HI. 

(»)  4  Bing.,  40.  («)  Ir.  Rep.,  1  C.  L.,  at  p.,  679. 

(»)  16  East,  at  pa  452,  164.  (')  1  Ex.  D.,  20,  88 ;  16  Eng.  R.,  271. 

31  Eng.  Rep.  48 
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I  am  of  opinion  tliat  the  contracts  fall  witliin  the  4tli  sec- 
tion of  tile  Statute  of  Fiauda  as  agreements  not  to  be  per- 
forint-d  witliin  tli«  space  of  one  year  from  the  making  tliereof. 
Upon  the  first  contract  for  three  years  it  is  impossible  to 
raise  a  doubt.  The  case,  however,  has  been  argued  as 
though  it  rested  upon  a  new  contract  of  employment  for  an 
iiidetinite  period  after  the  expiration  of  the  tliree  years, 
and  an  agreement  on  defendant's  part  never  after  that  em- 
}>loyinent  should  cease  to  set  up  biit^iness  as  a  tailor  or  out- 
fitter within  five  miles  of  Devonport.  As  thus  presented  I 
have  considered  the  case.  The  law  upon  tlie  subject  is  now 
well  established.  A  contract  which  according  to  its  terms  is 
85J  prima  */acie  not  to  be  performed  within  a  year,  is  not 
the  less  witliin  the  statute  because  it  is  made  defeasible  by 
H  contingency  whicti  may  occur  within  that  period.  Thus  a 
contract  of  service  for  two  years  is  none  the  less  within  the 
Btatute  because  it.  is  made  terminable  by  the  death  of  eitlier 
of  the  parties,  or  by  notice,  or  by  the  misconduct  of  tlie 
servant,  at  any  period  of  tlie  sei-vice.  Dohso/t  v.  Collis  (') 
is  an  express  aiitiiority  to  this  effect.  Robeits  v,  TuckerC) 
is  a  striking  authority  in  support  of  the  same  doctrine. 
That  was  an  action  by  a  stipendiary  cnrate  against  the  in- 
cnnibeut  of  a  parish,  founded  apun  an  alleged  promise 
made  by  tlie  defendant  to  the  plaintiff  to  take  all  necessary 
measures  for  obtaining  the  payment  of  an  annual  gmnt 
from  the  Society  for  Promoting  tlie  Employment  of  Addi- 
tional Curates  in  each  and  every  year,  &c.  At  the  trial  be- 
fore Coltman,  J.,  he  nonsuited  the  plaintiff  upon  the  ground 
tliat  the  contract  fell  within  the  4tli  section  of  tlie  Statute 
of  Frauds.  On  motion  to  set  aside  tliat  nonsuit,  Parke,  B., 
and  Aldersoii,  B.,  upheld  that  ruling,  the  latter  saying, 
"The  case  of  a  defeasible  contract,  where  the  contract  may 
be  defeated  or  put  an  end  to  within  the  year,  is  not  for 
that  reason  taken  out  of  the  operation  of  the  Statute  of 
Frauds." 

Sweeiv.  JjeeC)  tartheT  illustrates  the  same  now  well  re- 
cognized proposition.     There  the  contract  was  for  an  annuity 
for  life,  and  the  court  held  it  to  be  within  the  4th  section, 
though  \tmighf,hy  the  death  of  the  annuitant,  be  terminated 
at  any  time.     Upon  the  same  principle  in  Farrington  v. 
Dono7ioe [')  it  was  decided  that  a  verbal  agreement  to  main- 
i  child  aged  five  years  till  she  was  able  to  do  for  herself, 
vithin  the  statute,  although  the  child  might  die  within 
ir,  for  it  was  clear  that  if  she  lived  the  contract  was  not 

H.  A  y.,  81 ;  26  L.  J.  (Er.).  267.        CI  B  M.  A  G.,  Hi. 
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to  be,  i.e.,  could  not  be  in  the  contemplation  of  anybody 
performed  within  that  period.  The  same  view  was  taken  by 
this  court  in  Eley  v.  Positive^  <fcc.,  Assurance  Company  {f)^ 
where  it  was  held  that  the  engagement  of  the  plaintiff  as 
solicitor  to  the  company  during  his  whole  professional  life, 
and  so  long  as  the  defendants  continued  a  company,  was  a 
contract  *not  to  be  performed  within  a  year,  though  it  [86 
migJit  be  determined  by  the  death  or  resignation  of  the 
plaintiff  himself,  or  by  his  dismissal  for  misconduct,  within 
that  period. 

On  the  other  hand  a  contract  which  prima  facie  and  from 
Its  terms  may  be  performed  within  a  year,  however  improba- 
ble that  it  will  be  so,  and  even  though  the  parties  to  it  at 
the  time  of  making  it  expected  its  endurance  beyond  that 
period,  does  not  fall  within  the  statute,  and  it  is  immaterial 
that  the  performance  of  it  is,  by  the  natural  course  of  events, 
delayed  for  a  much  longer  period.  The  most  familiar  illus- 
tration of  this  proposition  is  the  case  of  a  servant  hired 
generally,  whose  service  may  be  determined  by  reasonable 
notice  at  any  time.  Such  a  contract  does  not  fall  within  the 
operation  of  the  statute,  though  the  service  may  continue 
and  the  contract  remain  unterminated  for  many  years :  Bees- 
ton  v.  Collyer  ('). 

i^e^Aifo/i  V.  ^//i&Zer^C)  well  illustrates  the  law  in  this  re- 
spect. That  was  an  action  brought  by  the  plaintiff  against 
tlie  executor  of  a  person  named  May,  upon  a  promise  of 
May  by  his  last  will  and  testament  to  give  and  bequeath  to 
the  plaintiff  a  legacy  or  annuity  of  £16  by  the  year,  to  be 
paid  and  payable  to  her  yearly  and  every  year  from  the  day 
of  the  decease  of  the  said  May,  for  and  during  the  term  of 
her  natural  life.  It  was  objected  that  this  agreement  was 
within  the  4th  section  of  the  statute,  and  ought  to  have  been 
in  writing,  for  that  it  was  not  to  be  performed  within  a  year, 
since  a  whole  year  from  May's  death  was  to  elapse  before 
the  annuity  would  become  payable.  It  was  answered,  how- 
ever, that  the  action  was  brought  for  May's  not  having  done 
what  he  ought  to  have  done  in  his  lifetime,  viz.,  make  his 
will,  which  might  have  been  done  within  the  year.  Denison, 
J.,  said  the  statute  does  not  extend  to  cases  where  the  thing 
'inay  be  performed  within  the  year;  and  Wilmot,  J.,  said, 
'*  The  statute  only  extends  to  such  promises  when  by  the 
express  appointment  of  the  party  the  thing  is  not  to  be  per- 
formed within  a  year:"  see  also  Ridley  v.  Ridley i^). 

(»)  1  Ex.  D..  20 ;  16  Eng.  R.,  271.  (»)  3  Burr.,  1278. 

(*)  4  Bing.,  309.  0)  34  L.  J.  (Ch.),  462. 
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Souch  V.  Strawhridge  (*)  was  an  action  for  the  maintenancB 
of  a  child  placed  by  the  defendant  in  1842  nnder  the  care  of 
87]  the  *plaintiff,  upon  an  agreement  by  the  defendant 
to  pay  6^.  per  week  or  one  guinea  per  month,  until  tiie  de- 
fendant gave  notice,  or  as  longas  the  defendant  should  think 
proper.  The  child  remained  with  the  plaintiff  till  1845.  The 
Court  of  Common  Pleas  held  that  the  case  was  not  within 
the  statute,  for  there  was  no  certain  time  fixed  for  the  dura- 
tion of  the  contract,  but  it  was  to  endure  for  an  indefinite 
period,  subject  to  be  put  an  end  to  at  any  time  at  the  option 
of  the  defendant,  and  that  contingency  might  defeat  the 
contract  within  a  year. 

Upon  the  same  principle  Knowlman  v.  Bluett  (^)  was  de- 
cided in  this  court.  There  the  contract  was  that  the  plaintiff 
should  take  charge  of  the  seven  illegitimate  children  of 
which  the  defendant  was  the  father,  and  that  the  defendant 
should  give  her  £300  a  year,  payable  quarterly,  to  keep 
them.  The  court  held  the  case  not  to  be  within  the  statute, 
for  the  reason  given  by  Bramwell,  B.,  namely,  that  "  the  sum 
may  be  called  an  annuity,  but  really  the  engagement  was 
not  binding  on  f^itlier*  party  for  any  definite  space  of  time," 
and  that  the  defendant  might  at  the  end  of  any  quarter  have 
refused  to  provide  for  the  maintenance  of  the  children  any 
longer,  and  in  like  manner  the  plaintiff  might  have  declined 
to  continue  to  take  charge  of  them.  The  contract  imght 
have  been  performed  within  the  year,  though  no  doubt  both 
parties  expected  it  would  last  longer.  This  judgment  was 
appealed  against  ('),  but  the  appeal  was  disposed  of  upon 
another  ground. 

In  the  case  now  before  me,  the  contract  set  out  in  the 
statement  of  claim  amounts  to  an  agreement  on  the  defend- 
ant's part  not  to  set  up  the  trade  of  a  tailor  or  outfitter 
within  five  miles  of  Devenport  during  the  joint  lives  of  him- 
self and  the  plaintiff.  Prima  facie^  therefore,  it  was  not  to 
be  performed  within  a  year,  and  therefore  fell  within  the 
operation  of  the  4th  section  of  the  statute  of  frauds.  My 
judgment,  therefore,  is  for  the  defendant. 

Judgment  for  the  defendant 

Solicitors  for  plaintiff:  CrowdeVy  Anstie  &  Vizard^  for  T. 
C.  Brian,  Plymouth. 

Solicitors  for  defendant:  Oush  &  Phillips^  for  J.  P. 
Pearse,  Plymouth. 

(')  2  C.  B.,  808.  (»)  Law  Rep.,  9  Ex.,  807 ;  10  Eng.  R., 

(*)  Law  Rep.,  9  Ex.,  1 ;  7  Eng.  R.,  287.     466. 
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The  principal    case  is  Teported,    18  would  provide  and  take  care  of  A.  dur- 

Arner.  Law  Keg.  (N.S.)i  554  ;  and  see  inf?  life  he  should  have  a  certain  farm, 

note,  p.  S.'iS.  and  B.  performs  the  contract,  equity 

See  10  Enpf.  Rep.,  468  note.  may  enforce  a  specific  performance  of 

The  provision  of  the  statute  of  frauds  such  a  contract :  Sutton  v.  Hayden,  62 

declari ng  void  a  parol  agreement,  which  Mo. ,  101 . 

by  its  tenns  is  not  to  be  performed  Where  one  renders  valuable  services 
within  one  year  "from  the  making  for  another  in  his  lifetime, under  an 
thereof,"  does  not  include  an  agreement  understanding  between  them  that  he  is 
uncertain  as  to  time  and  which  may,  to  be  compensated  therefor  in  some 
consistently  with  its  terms,  be  per-  way  by  a  provision  in  the  other's  will, 
formed  within  a  year,  although  it  is  or  otherwise,  though  such  understand- 
not  probable  or  expected  that  it  will  be.  ing  was  not  definite  as  to  the  mode  of 
Accordingly  held,  that  an  agreement  compensation,  and  a  written  agreement 
for  work  and  labor  to  be  paid  for  at  the  is  afterwards  made  whereby  tlie  latter 
death  of  the  employer,  was  not  within  undertakes,  in  order  to  secure  the  pay- 
the  statute :  Kent  v.  Kent,  62  N.  Y.,  ment  for  such  services,  to  give  the 
560,  reversing  1  Hun,  529  ;  Frost  v,  former  a  claim  on  a  farm  then  in  his 
Farr,  53  Ind.,  390  ;  Updike  «.  Ten  possession,  or  the  amount  of  one  thou- 
Bro«H;k,  32  N.  J.  Law,  105  ;  Blanding  sand  dollars  if  he  should  die  before  he 
V.  Sargent,  88  N.  H.,  239.  made  a  will,  the  consideration  is  suffi- 

Contract  held  abandoned  :   Stockley  cient  and  the  agreement  binding. 

V.  Goodwin,  78  Ills.,  129.  An   agreement,  whereby  one  under- 

An  agreement  to  support  one  during  takes  to  compensate  another  for  ser- 

the  term  of  his  natural  life  is  not  within  vices  rendered  for  him  out  of  his  es- 

the  statute  of  frauds,  as  by  its  terms  it  tate  after  his  death,  is  binding  on  the 

will  not  necessarily  endure  more  than  estate  of  such   person   deceased  ;  and 

a  year  :  Slater  «.  Smith,  10  U.  C.  Q.  B.,  the  statute  of  limitations  would   not 

630.  commence  to  run  upon  such  an  under- 

A  contract  for  work  and  labor  to  be  taking  until  after  the  death  of  the  per- 

performed  and  to  be  paid  for  after  the  son  executing. 

death  of  the  employer,  may  be  proved  Where  one  has  agreed  in  writing,  in 

by  parol:   and  such  a  contract  is  not  consideration  of  services  performed  for 

within  the  statute  of  frauds,  since  the  him  by  another,  to  let  the  latter  have 

death  might  occur  within  a  year  :  Hid-  a  claim    on    a    certain    farm,  or  the 

die  V.  Backus,  38  Iowa,  81.  amount  of  one  thousand  dollars  if  he 

A  parol  contract  to  support  one  dur-  should  die  before  he  made  a  will,  and 
ing  life  is  not  within  the  statute  of  afterwards  dies  intestate,  having  re- 
frauds  :  Hutchinson  v.  Hutchinson,  46  fused  to  allow  the  claim  on  the  farm, 
Maine,  154.  such  agreement  becomes  a  binding  ob- 

For  case  in  which  held  such  a  con-  ligation  upon  the  estate  for  the  pay- 
tract  was  abandoned,  see  Stockley  v.  ment  of  the  thousand  dollars. 
Goodwin,  78  Ills.,  129.  Where  one  has  rendered   valuable 

A    parol   agreement  to   maintain   a  services  for  another,  on  an  understand- 

child,  known  to  be  about  five  years  old,  ing  that  he  was  to   be  compensated 

until  she  be  able  to  '*do  for  herself,"  therefor  by  a  provision  in  the  other's 

is  an  agreement  **  not  to  be  performed  will  for  the  amount  thereof  or  more, 

within  a  year  "  within  the  meaning  of  and  afterwards  a  written  agreement  is 

the  statute  of  frauds,  although  it  might  executed  to  secure  payment  for  such 

be  determined  within  the  year  by  the  services,  whereby  the  employer  agrees 

happening  of  a  collateral  event :  Far-  to  let  him   have  one  thousand  dollars 

rington  V.  Donohoe,  Irish  R.,  1  C.  L.,  if  he  should  die  before  making  such 

675.  will,  the  agreement  would  be  upon  a 

For  an  agreement  by  A.  to  work  for  B.  sutiicient  consideration  and  would  be 

till  A.  was  21,  to  be  paid  for  by  B.*s  binding. 

willing  A.  all  his  property,  see  Neal  v.  If,  however,  one  who  has  contracted, 

Gilmore,  79  Pen n.  St.  R.,  421.  in  consideration  of  services  rendered, 

See  Preston  f).  Brown,  35  Ohio   St.  to  let  another  have  a  claim  upon  a  cer- 

B.,  18.  tain  farm,  or  the  amount  of  one  thou- 

Where  A.  agreed  with  B.  that  if  B.  sand  dollars  if  he  should  die  before  he 
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made  a  will,  afterwards  sell  such  farm 
to  the  other,  and  makes  a  deduction 
from  the  price,  which  is  accepted  in 
satisfaction  of  such  agreement  and  as 
payment  of  the  one  thousand  dollars, 
the  latter  cannot  afterwards  recover  for 
said  services  or  upon  said  agreement: 
Sword  V.  Keith,  81  Mich.,  247. 

Under  a  contract  for  work  and  labor 
to  be  paid  for  after  the  death  of  the 
employer,  tlie  statute  of  limitations 
will  not  commence  to  run  until  after 
the  occurrence  of  that  event :  Kiddle  v. 
Backus,  88  Iowa,  81. 

A  parol  contract  of  marriage,  not  to 
be  performed  within  a  year,  is  within 
the  statute  of  frauds  :  Paris  v.  Strong, 
51  Ind..  339  ;  Ulman  «.  Mever,  10  Fed. 
Kepr.,  241  ;  25  Alb.  L.  J.,  409. 

A  parol  contract  of  marriage  that 
may  be  performed  at  any  time  within 
three  years,  and  consequently  within 
one  year,  is  not  within  the  statute  of 
frauds  :  Paris  f>.  Strong,  51  Ind.,  339. 

An  oral  contract  wherein  a  laborer 
agrees  that  he  will  not  leave  the  ser- 
vice of  his  employer  for  two  years,  nor 
in  the  summer,  nor  without  two  weeks* 
notice,  is  within  the  statute  of  frauds: 
Bernier  v.  Cal>ot,  71  Maine,  500. 

An  agreement  to  employ  a  person  for 
one  year,  or  for  one  to  work  for  one 
year,  to  commence  in  the  future,  is 
void  unless  in  writing  :  Amburger  u. 
Marvin.  4  E.  D.  Smith,  393  ;  Kleeman 
V.  Collins,  9  Bush  (Ky.),  460  ;  Dickson 
f).  Jaques,  31  U.  C.  Q.  B.,  141 ;  Harper 
<j.  Da  vies,  45  id.,  442  ;  1  Broom  <& 
Uadley's  Com.  (Wait's  ed.),  331  note. 

See  Dickson  v.  Frisbee,  52  Ala.,  165  ; 
Hearne  v.  Chad  bum,  65  Maine,  302. 

And  the  statute  need  not  be  pleaded 
if  the  agreement  be  denied  :  Amburger 
V.  Marvin,  4  E.  D.  Smith,  393  ;  Towns- 
ley  V.  Charles,  2  Grant's  (U.C.)  Chy., 
813. 

See  Moak's  Van  Santv.  PI.,  674; 
Dempsey  v.  Winstanley,  6  U.  C.  Q.  B. , 
409. 

But  see  Chicago,  etc.,  v.  Liddell,  69 
Ills.,  639  :  Butler  v.  Church,  16  Grant's 
Chy.,  205.  affirmed  18  id.,  190. 

The  plaintiff  entered  into  a  verbal 
agreement  with  the  defendant  to  can- 
vass Canada  for  subscribers  to  a  certain 
book,  and  on  completing  Canada  to  go 
to  Liverpool  and  canvass  for  subscrib- 
ers in  England  ;  the  plaintiff  to  be  paid 
$3  for  each  subscriber  he  should  ob- 


tain in  Canada  and  $8  in  England.  In 
an  action  for  terminating  this  agree- 
ment, it  was  stated  by  the  plain titT  in 
his  evidence  that  the  agreement  as  to 
Canada  and  England  was  all  one,  and 
that  it  would  take  from  eight  to  twelve 
months  to  complete  Canada  and  over 
two  years  to  do  the  work  in  England. 

Held,  a  contract  not  to  be  performed 
within  a  year,  that  being  the  intention 
of  the  parties  and  apparent  from  the 
nature  of  the  employment,  and  that  the 
plaintiff  therefore  could  not  recover. 

Held,  also,  that  the  agreement  was 
only  to  pay  the  plaintiff  for  every  sub- 
scriber he  should  obtain,  either  party 
having  the  right  .to  terminate  the  en- 
gagement, and  the  only  claim  the 
plaintiff  could  have  against  the  de- 
fendants was  for  subscribers  obtained 
before  his  dismissal,  which  the  evi- 
dence here  showed  that  the  plaintiff 
had  been  paid  for  :  Da  vies  v.  Appleton, 
25  U.  C.  Com.  PI..  876. 

An  agreement  by  a  married  woman, 
that  she  should  attend  upon  her  aged 
father  and  mother  as  long  as  tliey 
lived,  and  provide  them  with  necessary 
services,  and  in  consideration  thereof, 
her  father  should,  when  requested, 
transfer  to  her  his  interest  in  certain 
lands,  held  void  for  uncertainty:  Shiels 
V.  Drysdale,  6  Vict.  L.  R.  (Eq!),  126. 

October  17th,  1874,  the  plaintiff 
agreed  to  sell  to  one  Westcott  certain 
lands  for  the  sum  of  $764,  to  be  paid 
in  annual  instalments  of  fifty  dollars 
each,  with  interest  on  all  sums  remain- 
ing unpaid.  In  November,  1874,  West- 
cott, in  pursuance  of  an  agreement 
made  with  one  Bills,  assigned  the  said 
contract  to  him,  and  executed  and  de- 
livered to  him  a  bond  and  mortgage  for 
$900  upon  certain  other  real  estate 
then  conveyed  by  Bills  to  Westcott. 

Bills  verbally  agreed  to  pay  to  the 
plaintiff  the  amounts  to  fall  due  upon 
his  contract  with  Westcott,  and  there- 
after entered  into  possession  of  the  land 
contracted  to  be  sold  by  the  plaintiff 
and  made  two  payments  to  him. 

In  this  action,  brought  against  the 
administrators  of  Bills  to  enforce  his 
agreement  to  pay  the  amounts  to  be- 
come due  under  this  contract,  held, 
that  as  most  of  the  payments  fell  due 
more  than  one  year  af  t«r  the  time  when 
Bills  assumed  the  payment  thereof,  his 
agreement  was  void  under  the  statute 
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of  frauds,  as  being  an  oral  agreement  ated  the  agreement  after  a  partial  per- 

not  to  be  performed  vrithin' one  year:  formance    thereof,   the    plaintiff    was 

Kellogg  V.  Clark,  23  Hun,  893.  entitled  to  recover    the   value  of  the 

A.  orally  agreed  to  convey  land  to  B.,  land  and  right  of  way  conveyed,  after 

and  to  take  in  exchange  or  payment  a  deducting  therefrom  the  value  of  the 

monument  to  be  of  certain  value  when  partial  performance  of  the  agreement 

finished,  and  the  balance  in  money.     B.  by  the  defendant,  viz.,  the  profits  made 

tendered  the  finished  monument  with  by  him  from  the  business  brought  to 

the  money  to  A.,  and  also  performed  him  by  the  defendant, 

certain  labor  in  making  a  foundation  ;  That,  in  determining  the  amount  of 

but  A.  refused  to  accept  the  monument  the  profits  realized  by  him,  the  amount 

or  money,  or  to  give  a  deed  of  the  land,  expended  by  him  in  the  construction  of 

Held,  that  the  contract  was  within  the  the  cattle    yards  and   sheds,  and  the 

statute  of  frauds ;  that   B.   could  not  rental   value  of  the  land  covered  by 

maintain  an  action  for  the  value  of  the  them,  were  properly  submitted  to  the 

monument,  or  for  the  labor  of  complet-  jury  for  their  consideration  :  Day  v.  <N. 

ing  it ;  but  that,  if  the  foundation  was  Y.  Cent.   R.   R.  Co.,  22  Hun,  412,  af- 

laid  on  A.'s  land  to  his  benefit,  B.  could  finned  15  N.  Y.  Week.  Dig.,  170. 

recover  for  the  labor  thus  expended  :  Where  the  plaintiff  made  a  contract 

Bowling  V.  McKenney,  124  Mass.,  478.  with  the  defendant's  intestate,  by  which 

In  18oo  the  plaintiff  and  defendant  she  agreed  to  properly  maintain  him 

entered    into  an   oral    agreement,   by  during  his  life,    and  after  his    death 

which  the  former  conveyed  to  the  latter  give  him   proper  burial,  and   in   con- 

(a  railroad  company)  certain  lands  and  sideration  thereof  was  to  have  all  his 

a  right  of  way  over  other  real  property,  estate  after  his  decease,  although  she 

and  the  latter  agreed  to  lay  a  separate  has  fully  executed  the  contract  on  her 

track   to   the  adjoining  lands  of  the  part,  she  cannot  maintain  an  action  at 

plaintiff,  and  to  bring  the  cattle  and  law  thereon  before  the  estate  is  settled, 

stock,  which  might  come  to  it  from  the  In  such  case  the  plaintiff's  remedy  is 

west,  to  the  said  plaintiff's  land.s,  to  be  an  application  to  the  probate  court  for 

there  fed  and  carefi  for.     The  plaintiff  a  decree   requiring  the  administrator, 

conveyed  the  land  and  right  of  way  to  after  the  settlement  of  the  estate,  to 

the  defendant,  but  the  latter  shortly  pay  over  to  her  what  there  may  be  re- 

thereafter   repudiated   the  agreement,  maining    in    his    hands :   Johnson    v. 

and  failed  and  refused  to  bring  the  cat-  Kingsbury,  67  Maine,  528. 

tie  to  the  plaintiff's  yard.  It  is  a  clear  rule  of  law  that  an  oral 

In  this  action  brought  by  the  plaintiff  contract  within  the  statute  of  frauds 
in  1857,  to  recover  the  damages  occa>  can  no  more  be  made  the  ground  of  de- 
sioned  to  him  thereby,  held,  that  as  fence  than  demand.  The  obligation  of 
the  parol  agreement  was  void  because  the  plaintiff  to  perform  it  is  no  more 
it  was  not  to  be  performed  within  one  available  to  the  defendant  in  the  one 
year,  the  plaintiff  could  not  recover  the  case,  than  the  obligation  of  the  defend- 
damages  occasioned  by  the  breach  ant  to  perform  it  would  be  to  the  plain- 
thereof,  tiff  in  the  other :  Bernier  v.  Cabot,  71 
That,  as  the  defendant  had  repudi-  Maine,  506. 
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[4  Exchequer  Division,  88.] 
April  1,  1879. 

88]    *CooPER  V.   The  London,   Brighton  and   South 

Coast  Railway  Company. 

Deponi.  of  Money  under  Contract — Forfeiture  of  Deponi — Performance  of  Contract 

Condition  precedent  to  Right  to  recover  Deposit. 

The  plaintiff  bought  from  the  defendant  company  a  season  ticket,  entitling  him  to 
travel  by  their  railway  for  one  month,  paying  the  usual  charge  for  such  a  ticket,  and 
10«.  deposit,  and  agreed  to  be  bound  by  certain  conditions.  The  4th  condition  was 
thai  the  ticket  **  is  to  be  considered  as  the  property  of  the  company,  to  be  delivered 
up  at  the  secretary's  office  on  the  day  after  expiry  or  on  forfeiture."  The  6th  con- 
dition was  "  That  the  ticket  and  all  benefit  and  advantages  thereof,  including  the 
deposit,  shall  be  absolutely  forfeited  to  the  company,  if  it  shall  be  lost,  or  in  case  of 
any  breach  of  any  of  the  above  conditions."  Some  few  days  after  the  expiry  of  the 
month,  but  within  a  reasonable  time,  the  plaintiff  delivered  up  the  ticket  and  claimed 
the  deposit ;  and  on  the  company's  refusal  brought  an  action  to  recover  it : 

Held,  that  the  performance  of  every  one  of  the  conditions  was  a  condition  pre- 
cedent to  the  right  to  a  return  of  tlie  deposit ;  and  that  as  the  ticket  had  not  been 
delivered  up  "  on  the  day  after  expiry"  the  conditions  had  not  been  performed,  the 
deposit  was  forfeited,  and  tiie  plaintiff  could  not  maintain  the  action. 

Case  on  appeal  from  the  City  of  London  Court. 

1.  This  is  an  action  which  was  commenced  in  the  City  of 
London  Court  to  recover  the  sum  of  10^.,  deposited  by  the 
plaintiff  with  the  defendants  under  the  circumstances  here- 
inafter mentioned. 

2.  On  or  about  the  30th  day  of  September,  1876,  the  plain- 
tiff applied  at  the  season  ticket  oflBce  of  the  defendants  for 
one  of  their  season  tickets,  to  entitle  him  to  travel  for  one 
month  to  and  fro  between  London  and  Brighton.  He  there- 
upon signed  a  memorandum  agreeing,  as  the  holder  of  his 
then  present  or  any  future  main  line  season  ticket,  to  abide 
by  and  conform  to  the  following  conditions : 

*' Conditions  upon  which  main  line  season  tickets  are  issued 

and  accepted. 
"1.  That  it  is  to  be  used  subject  to  and  in  conformity 
with    the  company's    by-laws,    rules,    regulations, 
and  time-tables  from  time  to  time  in  force. 
"2.  That  it  is  available  only  at  and  between   the  two 
stations    named    thereon,    including    intermediate 
stations,  but  no  other. 
89]    *"3.  That  it  is  not  to  be   transferred  to  or  used  by 
any  person  other  than  the  person  named  thereon, 
and  who  has  signed  these  conditions. 
"4.  That  on  everj^  demand  it  is  to  be  shown  to  any  officer 
or  servant  of  the  company,  and  that  it  is  to  be  con- 
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sidered  as  the  property  of  the  company^  to  he  delie- 
ered  up  at  tJie  secretary's  office  oil  the  day  after 
expiry^  or  on  forfeiture, 

"5.  That  the  company  are  not  to  be  liable  for  any  stop- 
page, hindrance,  or  delay  in  respect  to  the  starting, 
speed,  or  arrival  of  the  train,  whether  arising  from 
any  accident,  negligence,  or  other  cause. 

"  6.  That  the  ticket  and  all  benefit  and  adGantayes  thereof 
including  the  deposit^  shall  be  absolutely  forfeited 
to  the  company^  if  it  shall  be  lost,  or  in  case  of  any 
breach  of  any  of  the  above  conditions, 

"7.  If  the  holder  wishes  to  perform  any  other  journey 
than  that  for  which  the  ticket  is  available,  he  must, 
before  starting,  pay  the  excess  or  other  proper  fare 
and  take  a  ticket  as  an  ordinary  passenger,  failing 
which  he  must  pay  the  full  fare  from  the  point  of 
starting." 

3.  The  plaintiff  at  the  same  time  paid  to  the  defendants 
the  usual  charge  for  the  season  ticket  and  also  the  usual 
deposit  of  10^.  thereon. 

4.  The  season  ticket  applied  for  by  the  plaintiff  was  theu 
filled  up  and  handed  to  him  by  the  defendants.  On  the 
back  thereof  was  indorsed  a  copy  of  the  aforesaid  condi- 
tions with  the  words,  "I  agree  to  the  above"  signed  by  the 
plaintiff. 

At  the  foot  of  the  indorsement  below  the  plaintiff's  signa- 
ture there  is  also  the  following  note  on  the  ticket : 

"  III  the  event  of  this  ticket  being  lost  a  reward  of  10^. 
will  be  given  to  any  person  who  brings  it  to  the 
secretary,  London  Bridge  station." 

5.  At  the  expiration  of  the  month  for  which  the  season 
ticket  was  available  the  plaintiff  returned  the  same  to  the 
defendants,  and  upon  the  same  conditions  obtained  from  the 
defendants  another  similar  season  ticket  indorsed  and  signed 
as  before. 

6.  It  is  the  practice  of  the  defendants,  and,  as  a  fact,  the 
defendants,  on  or  about  the  24th  day  of  November,  1876, 
sent  by  *post  to  the  plaintiff  a  printed  notice  remind-  [90 
ing  him  tliat  the  time  for  using  the  said  ticket  would  expire 
on  a  day  therein  mentioned,  and  that  if  he  did  not  wish  to 
renew  it,  he  ought  to  return  it  immediately  upon  expiry,  in 
order  that  the  deposit, might  not  be  forfeited  according  to 
the  condition  indorsed  thereon. 

7.  Tile  said  season  ticket  was  returned  to  the  defendants 
as  stated  by  the  plaintiff  "some  few  days"  after  its  expira- 
tion, the  plaintiff  at  the  same  time  requesting  the  return  of 

31  Eno.  Rep.  49 
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the  105.  deposit,  which  was  refused  by  the  defeddaats,  on 
the  ground  that  the  ticket  was  not  returned  on  the '*  day 
after  expiry,"  as  required  by  the  conditions.  The  court 
found  as  a  fact  that  the  said  ticket  was  returned  within  a 
reasonable  time  in  that  belialf. 

8.  The  action  was  tried  on  the  15th  day  of  October,  1878, 
when  the  court  gave  judgment  for  the  plaintiff,  but,  at  the 
request  of  the  defendants,  gave  them  leave  to  appeal  on  the 
terms  of  their  paying  the  costs  of  tlie  appeal. 

9.  The  question  for  the  Divisional  Court  is  whether  or  not 
under  the  circumstances  aforesaid  the  plaintiff  is  entitled  to 
recover. 

March  28;  April  1.  Jeune  {Moseley,  with  him),  for  the 
defendants:  The  only  questions  are,  what  is  the  contract, 
and  has  the  plaintiff  performed  his  part  ?  No  question  arises 
whether  the  contract  was  reasonable  or  not.  The  company 
require  the  return  of  the  ticket  on  the  very  day  after  its  ex- 
piry, to  prevent  the  numerous  frauds  practised  upon  them 
by  the  abuse  of  season  tickets.  The  question  whether  a 
sum  named  is  intended  as  a  penalty  or  liquidated  damages 
does  not  arise  in  the  case  of  a  deposit  and  a  clause  of  for- 
feiture ;  even  where,  instead  of  a  deposit  of  money,  an  I.  O.  U. 
is  given:  Hinton  v.  Spdrkes{^),  Such  a  question  arises 
only  where  the  party  insisting  on  the  forfeiture  has  to  sue. 
Here  the  company  tieed  not  sue,  they  simply  keep  the  de- 
posit. The  8  &  9  Wm.  3,  c.  11,  only  applies  to  persons  suing 
for  a  penal  sum. 

C,  H.  Anderson  (A.  M,  Bremner^  with  him),  for  the 
plaintiff:  Hinton  v.  Sparkesi^)  did  not  lay  down  any  such 
91]  rule  as  that  *suggested.  Whatever  expressions  to 
that  effect  are  to  be  found  in  the  judgment  are  contniry  to 
the  well-established  rule,  and  must  be  considered  overruled 
by  the  Court  of  Appeal  in  In  re  Dagenham  Dock  Co.,  Ex 
parte  Hulse  ("),  where  the  court  relieved  against  a  clause  for 
forfeiture  of  a  deposit  of  part  of  the  purchase-money,  de- 
fault having  been  made  in  payment  of  the  residue  on  the 
day  named.  The  forfeiture  of  the  105.  being  provided  for 
the  breach  of  many  very  different  conditions,  and  the  use  of 
the  word  *' forfeited"  in  the  6th  condition,  show  that  the 
105.  is  to  be  regarded  as  a  penalty  and  not  as  liquidated 
damages,  per  Bramwell,  B.,  in  Betts  v.  Burcli{^)\  In  re 
Newman^  Exparte  Capper  {*).  In  such  a  case  equity  will 
relieve:  Story,  Eq.  Jur.,  §  1314  ;  Dart,  Vend.,  p.  305.     Then 

(')  Law  Rep.,  3  C.  P..  161.  (3)  4  H.  <k  N.,  506,  610;  28  L.  J.  (Ex.), 

(-)  Law  Uo]).,  8  Ch.,  1022  ;  7  Eng.  R.,     2«7,  270. 
518.  •  {*)  4  Ch.  D.,  724  ;  21  Eiig.  R.,  676. 
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beiiiic  a  penalty  the  company  can  only  retain  as  much  of  the 
deposit  as  represents  their  actual  damage.  Here  they  show 
none  and  have  no  counter-claim.  The  return  of  the  ticket 
on  the  very  day  after  expiry  is  not  a  conditiofi  precedent  to 
a  right  to  sue  for  the  deposit,  because  the  stipulation  for  the 
return  does  not  go  to  the  root  of  the  matter,  but  only  par- 
tially affects  it,  and  may  be  compensated  for  in  damages: 
per  Blackburn,  J.,  in  Beitini  v.  Oyei^) ;   Woolfe  v.  Hornei^). 

Jeune,  in  reply:  No  claim  for  relief  in  equity  is  shown 
on  the  case.  If  parties  choose  to  make  such  a  contract  they 
are  bound  by  it :  Lea  v.  WliilakeTi^)\  London  Tramways 
Co.  v.  Bailey  (*). 

Kelly,  C.B.:  This  case  involves  the  determination  of  a 
question  of  little  importance  to  the  plaintiff,  but  of  which  it 
is  difficult  to  exaggerate  the  importance  to  the  defendants  in 
their  extensive  operations.  I  think  the  matter  when  looked 
at  is  perfectly  clear.  The  plain tijBf  bought  a  monthly  season 
ticket  from  the  defendants.  We  do  not  know  the  price,  but 
tile  plaintiff  deposited  105.  and  agreed  with  the  defendants 
upon  certain  conditions.  The  third  condition  is  such  that 
if  broken  great  frauds  may  obviously  be  practised  upon  the 
company,  by  a  ticket  holder  lending  his  ticket  to  a  friend 
or  otherwise  transferring  it.  Then  comes  the  fourth 
*condition  which  the  plaintiflTs  counsel  sayia  ought  to  [92 
be  read  as  if  tiie  words  "on  the  day  after  expiry"  were 
struck  out  and  the  words  ''  within  a  reasonable  time  after 
expiry"  were  substituted  for  them,  so  that  the  condition 
would  run  "the  ticket  is  to  be  considered  as  the  property 
of  the  company,  to  be  delivered  up  at  the  secretary's  office 
within  a  reasonable  time  after  expiry,  or  on  forfeiture." 
But  what  is  "a  reasonable  time,"  and  who  is  to  determine 
what  is  reasonable?  It  would  vary  in  each  case  according 
to  the  circumstances.  Such  an  alteration  of  the  words 
would  be  to  make  a  new  contract  for  the  parties  which  they 
did  not  make  for  themselves,  and  to  hold  that  they  were  not 
bound  by  the  words  they  have  used. 

Then  at  the  foot  of  the  conditions  indorsed  on  the  back  of 
the  ticket  there  is  this  note:  "In  the  event  of  this  ticket 
being  lost,  a  reward  of  10^.  will  be  given  to  any  person  who 
brings  it  to  the  secretary,  London  Bridge  station." 

The  sixth  condition  provides  "That  the  ticket  and  all 
benefit  and  advantages  thereof,  including  the  deposit,  shall 

(')  1  Q.  B.  D.,  183,   188;  16  Eng.  R.,        (»)  Law  Rep.,  8  C.  P.,  70;  4  Eng.  R., 
276.  335. 

(«)  2  Q.  B.  D.,  355;  21  Eng.  R.,  154.  (*)  3  Q.  B.  D.,  217;  28  Eng.  R.,  199. 
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be  absolutely  forfeited  to  the  company  if  it  shall  be  lost,  or 
ill  case  of  any  br-each  of  any  of  the  above  conditions." 

Now  if  tlie  ticket  be  lost,  and  yet  tiiere  is  no  forfeiture, 
the  consequences  will  be  that  the  company  may  pay  10s.  to 
the  tinder  who  bringa  the  lost  ticket  to  them,  and  also  he 
oblij^ed  to  pay  the  lUs.  over  again  in  such  an  action  as  th« 

f)resent  to  the  season  ticket  holder.  That  is  a  case  very 
ikely  to  happen  where  a  man  by  accident  loses  his  ticket 
out  of  his  pocket. 

We  cannot  release  the  plaintiff  from  any  one  of  these 
stipulations,  or  hold  that  a  breach  of  any  one  of  them  is  not 
a  cause  of  forfeiture,  without  holding  tliat  the  whole  at 
them  are  void.  If  the  plaintiff  can  set  npan  equitable  claim 
for  relief,  on  the  ground  that  the  condition  as  to  forfeiture 
of  the  deposit  must  be  considered  as  a  penalty  and  not  as 
liquidated  damages — if  that  is  so  as  to  a  breach  of  any  one 
of  the  conditions,  it  must  be  so  as  to  a  breach  of  every  one 
of  tliem. 

There  is  nothing  illegal  or  inequitable  in  these  conditions. 
To  the  defendants  it  is  of  the  greatest  importance  that  they 
should  have  in  their  books  a  statement  of  the  number  and 
description  of  their  season  tickets,  so  that  they  may  know 
93J  what  tickets  are  in  *force  and  what  are  not,  and  they 
have  a  right  to  impose  on  the  purchasers  of  season  tickets — 
which  no  one  need  buy  unless  he  likes — conditions  of  for- 
feiture. No  one  can  tell  what  consequences  may  ensue  to 
the  company  from  the  breach  of  any  of  the  conditions. 

The  cases  cited,  where  courts  of  equity  have  interposed 
or  relieved  from  forfeiture,  have  no  application  to  the 
present  case.  Every  case,  whether  that  of  a  claim  of  a  ten- 
ant to  be  relieved  from  forfeiture  for  non-payment  of  rent 
or  any  other  claim,  must  be  determined  on  its  own  cir- 
cumstances. 

Looking  at  the  particular  circumstances  of  this  case  there 
will  be  no  hardship  whatever  on  the  plaintiff,  but  the 
greatest  hardship  on  the  defendants,  if  the  contract  Is  not 
strictly  performed.  I  think  every  word  and  letter  of  the 
contract  must  be  strictly  construed  and  enforced,  and 
therefore  that  in  the  present  case  a  forfeiture  has  been 
i'"inrred. 

:Iawkins,  J.:  I  am  of  the  same  opinion.  When  the 
ilractentered  into  between  the  plaintiff  and  defendants  is 
iked  at  the  matter  is  clear.  The  plaintiff  seeks  to  recover 
f.  deposited  with  the  defendants  at  the  time  when  they 
ued  to  him  a  season  ticket  entilling  him  to  travel  for  one 
mth.     The  lOs.  were  deposited  subject  to  a  stipulation 
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tlmt  th^y  should  be  forfeited  if  any  one  of  certain  conditions 
were  broken.  Tlie  fultilnient  of  those  conditions  was  there- 
fore a  condition  precedent  to  a  right  of  action  to  recover  the 
njoney.  Now  it  is  clear  that  the  fourth  condition  has  not 
been  fulfilled,  because  the  ticket  was  not  delivered  up  ''on 
the  day  after  expiry."  The  plaintiffs  counsel  contends  that 
the  condition  ought  to  be  read  as  if  those  words  were  not 
there,  and  there  were  substituted  for  thera  the  words  "  within 
a  reasonable  time."  There  is  no  ground  for  such  a  reading, 
and  it  is  clear  from  the  sixth  condition  that  the  105.  are  for- 
feited, and  cannot  be  recovered  unless  each  stipulation  is 
fulfilled.  Whether  it  be  a  reasonable  or  unreasonable  con- 
dition that  the  ticket  be  given  up  on  the  very  day  after  ex- 
piry is  not  a  question  in  the  present  case  ;  but  if  it  were  I 
should  say  it  was  very  reasonable,  for  I  can  see  that  there 
is  great  danger  of  frauds  being  extensively  practised  on 
*the  company  if  season  tickets  are  not  delivered  up  as  [94: 
soon  as  they  expire. 

But  my  judgment  in  favor  of  the  appellants  rests  on  the 
terms  of  the  contract,  that  the  deposit  is  to  be  returned  only 
on  fulfilment  of  every  one  of  the  conditions,  and  that  one  of 
these  conditions  has  been  broken. 

Judgment  for  the  defendants  ('). 

Solicitor  for  plaintiff  :   T.  C.  Russel, 
Solicitors    for    defendants:     Norton^'   JRose,    Norton    & 
Brewer, 

(*)  Leave  to  appeal  was  refused,  ex-  plaintiff  should  give  up  the  benefit  as 
cept  on  the  terms  (which  the  plaintiff's  to  costs  imposed  by  the  judge  of  the 
counsel   declined    to  accept)   that   the    City  of  London  Court. 


[4  Exchequer  Division,  94.] 
March  17,  1879. 

The  S\yANSEA  Bank,  Limited,  v.  Thomas,  Trustee  of 
the  Estate  of  John  Lewis  Williams,  in  liquidation. 

Landlord  and  Tenant — Assignee  amgning  over — Apportionment  of  Rent — Apportion- 
ment Act,  1870  (33  tfe'34  Vict.  c.  35),  ««.  2,  3,  4. 

The  residue  of  a  tern}  under  a  lease  having  become  vested  in  the  trustee  of  the 
lejisee,  who  was  a  TKiuidatin^  debtor,  the  trustee  assigned  over  during  a  current  quar- 
ter. In  an  action,  brought  after  the  exi)iration  of  tlie  quarter  against  the  trustee  by 
the  lessor,  to  recover  a  proportionate  part  of  the  quarter's  rent  up  to  the  time  of  the 
assii^nment  over  by  him  : 

Heldy  tliat  the  Apportionment  Act,  1870,  applied,  and  that  the  lessor  was  entitled 
to  recover. 

Special  case  stated  by  consent,  from  which  the  following 
facts  appeared : 
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John  Lewis  Williams,  in  April,  1875,  became  tenant  of » 
liouae  and  premises  at  Swansea  under  a  lease  for  twenty-one 
years,  at  a  specified  rent  payable  quarterly  on  tbe  usual 
quarter  days.  , 

Tim  lease  contained  a  covenant  that  the  lessee  would  not 
assign,  underlet,  or  part  with  the  possession  of  the  prfii'- 
ises  witliout  license  in  writing.  There  was  a  proviso  for 
re-entry  on  non-payment  of  rent  or  breacb  of  covenant. 
In  Angnst,  1877,  the  reversion  of  the  premises  expectant 
upon  the  term  of  twenty-one  years  became  rested  in  Ibe 
pliiintifTs. 

In  March,  1876,  John  Lewis  Williams  entered  into  an 
95]  arrangement  *with  his  creditors  for  liquidation  of 
liisaffiiira  by  arrangement.  The  defendant  was  appointed 
4rustee  in  April,  1876,  and  entered  into  possession  and  paid 
the  rent  reserved  by  the  lease  up  to  the  29th  of  September, 
1877. 

In  November  of  the  same  year  the  defendant  appli«"  '<' 
the  county  court,  under  the  Bankruptcy  Act,  1809,  for  leave 
to  disclaim  the  leasehold  interest  in  the  premises,  but  the 
application  was  refused. 

On  the  6th  of  December.  1877,  the  defendant,  by  deed,  as- 
signed the  premises  to  one  Edward  Thomas  for  the  unexpired 
residue  of  the  term  of  twenty-one  years,  but  no  license  was 
given  for  such  assignment,  nor  did  the  plaintiffs  accept  Ed- 
ward Thomas  as  their  tenant  of  the  premises. 

The  question  for  the  opinion  of  the  court  was  whether  the 
plaintiffs  were  entitled  to  recover  from  the  defendant  the 
whole  of  the  rent  payable  in  respect  of  the  house  and  prem- 
ises for  the  quarter  ending  on  the  25th  of  December,  1877, 
or  an  apportioned  part  theieof  for  the  portion  of  the  quar- 
ter ending  on  the  6th  of  December,  1877,  or  any  and  what 
part  of  such  rent. 

C.  Javies,  for  the  plaintiffs,  did  not  contend  that  the 
trustee  was  liable  for  the  quarter's  rent,  but  argued  that 
the   claim  [or  a  proportioned    part   of    the   rent   was  well 

* -^  •■'     on    the    ground    that  the  Apportionment  Act, 

lade  the  rent  accrue  from  day  to  day.     lie  was  thea 

1  Vkt,   c.   35,  ftn   act   for  remedy  ot  some  of  tlia  mincliiefs  «nd 

iportionmpiit  of  Keiits  and  inconveniencea  tlierel))- ariBiug    divers 

iipttl    Pnyiuenls,    recites:  statutes  have  U*eii  (mssed,"  enuuierat- 

riila  and  some  otber  peri-  ing  II  Oeo.  2,  c.   1»,  4  &  .5  "  m.  4. 

cits   are   not   at   common  c.   23,  G  &  7  Wm.    4,   c.    71.    14    &  15 

onable    (like    interest    on  Vict,  c  35,  and  38  4  24  Vict,  c.  IM. 

in  respect  of  tiniu,  and  tor  ■'  And  whereas  it  is  expedient  to  nialte 
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Wills,  Q.C.  {Brynvior  Jones,  with  him) :  The  act  of  1870 
^intended  that  thern  should  be  one  action  for  rent,  [96 
and  that  the  parties  should  apportion  it  themselves,  not  that 
there  should  be  two  rights  of  action.  The  act  is  in  con- 
tinuation of  prior  acts,  and  sliould  be  interpreted  with  ref- 
erence to  the  evils  intended  to  be  remedied  by  those  acts. 
Here  the  incoming  tenant  would  be  liable  for  the  quar- 
ter's rent  due  at  Christmas.  It  must  be  admitted  that 
unless  the  case  is  within  the  proviso  to  s.  4(*),  then  it  will 
be  within  s.  2. 

C  James,  was  not  called  upon  to  reply. 

Pkr  Curi.\m  (Kelly,  C.B.,  and  Huddleston,  B.):  The 
words  of  8.  2  of  the  Apportionment  Act  are  wide  enough  to 
include  this  case,  and  the  plaintiifs  are  entitled  to  recover 
an  apportioned  part  of  the  rent  for  the  time  the  defendant 
was  in  occupation. 

Judgment  for  the  plaintiffs  (*). 

Solicitors  for  plaintiflfs :  Vizard^  Growder  &  Anstie^  for 
Brown,  Collins  &  Wood,  Swansea. 

Solicitors  for  defendant :  Hacon  &  Turner^  for  C.  H. 
Glascodine. 

provision   for  the  remedy  of  all  such  provided    that    persons  liable  to  pay 

mischiefs  and  inconveniences,  be  it  en-  rents   reserved  out  of,  or  charged  on, 

acted  ....  as  follows  :  lands  or   other   hereditaments  of  any 

"2.  From  and  after  the  passing  of  tenure,  and   the  same  lands  or  other 

this  act  all  rents,  annuities,  dividends,  hereditaments,  shall  not  be  resorted  to 

and   other  periodical  payments  in  the  for  any  such  apportioned  part  forming 

nature  of  income  (whether  reserved  or  part  of  an  entire  or  continuing  rent  as 

made  payable  under  an  instrument  in  aforesaid  specifically,  but  the  entire  or 

writing  or  otherwise)  shall,  like  inter-  continuing  rent,  including  such  appor- 

est  on  money  lent,  be  considered  as  ac-  tioned  part,  shall  be  recovered  and  re- 

cruing   from  day  to  day,  and   shall  be  ceived  by  the  heir  or  other  person  who, 

ap]K)rtionable  in   respect  of    time  ac-  if  the  rent  had  not  been  apportionable 

cordingly.'*  under  this  act,   or   otherwise,   would 

By  s.  8  the  apportioned  part  of  rent,  have  been  entitled  to  such  entire  or 

&c.,  is  to  be    payable  when  the  next  continuing  rent  ;  and  such  apportioned 

entire  portion  shall  have  become  due.  part  shall    be    recoverable  from  such 

(')  3;!^  &  34  Vict.  c.  35,  s.  4:    "All  lieir  or  other  person  by  the  executors  or 

persons,  and  their  respective  heirs,  exec-  other  parties  entitled  under  this  act  to 

II tors,  administrators,  and  assigns,  and  the  same  by  action  at  law  or  suit  in 

also  th«  executors,  administrators,  and  equity," 

assig-ns  respectively  of  persons  whose        (*)  Query,  whether    the    Apportion- 

iiiterests    determine    with    their    own  ment  Act,  1870,  was  intended  to  intro- 

deaths,  shall  have  such  or  the   same  duce  any  new  law  as  between  landlord 

remedies  at  law  and  in  equity  for  recov-  and  tenant,  or  payer  and  recipient,  or 

ermg-  such  apportioned  parts  as  afore-  to  do  more  than  regulate  further,  be- 

said   when  payable  (allowing  propor-  tween  themselves,  the  rights  of  those 

tionate  parts  of  all  just  allowances)  as  who  have  to  receive  rents,  annuities, 

iiiey   respectively  would  have  had  for  dividends,   and  other  periodical   pay- 

«  \^^^-V''^ such  entire  portions  as  afore-  ments  ? 
s»^a>    If  entitled   thereto  respectively  ; 
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100]       *RiLEY,  Appellant;  Read,  liespondent. 

]iamai&— Inhabited  Houi. 


A  bnililing  wan  u^iil  [inrt  nf  it  m 


[4  Eiehc(]ucr  Division,  104.] 
March  14,  1879. 

104]  "Hough  &  Co.  v.  Manzanos  &  Co. 

Principal  and  Agmi — Chnrierparig — Dftcriplioii  of  Paton  tigningat  Agent /or  Chat- 
icrern—Vnqnnlifitd  Sij/mture—Lialiilily  at  Priiu-ijal. 

A  chartcrpartj  was  entered  into  betvppa  plaintiffs,  shipowners,  and  (leTeddgtita 
"  na  Bj^eiita  for  charterers."  It  wsa  siffnit!  by  Uio  derenilants  withnnt  any  qimlifira- 
tiiin,  bnt  i^iilnined  a  clnnw  tlmt  the  ship  wna  to  load  "from  the  agi^nts  of  the  uiJ 
J'reishlcrK.'"  and  a  ces9w  clause  tliat,  the  charter  bpin;;  entered  into  on  behalf  of  other«, 
all  liability  uf  churlcrers  sliuuUI  ccaae  on  crini|>letion  uf  loading  and  payment  of  ul- 
vaniw.  In  on  action  fur  breach  of  tbc  clinrterparty,  tbe  defendaata  by  their  stMe- 
luent  of  defence  denied  their  |ier<iunat  liability: 

//«U,  on  detaurrur,  that  ibe  defendanta  were  liable  on  tbe  charterparty. 


Tins  was  an  action  by  the  plaintiffs,  as  owners  of  the 
Bteaniuliip  Ellen,  against  di-ffndiiiits  as  charterers,  on  a  char- 
ttrparty  expressed  to  be  for  as  many  voyages  as  the  ship 
could  do  diirinj;  six  calendar  months,  liie  alleged  causes 
of  action  were  detaining  the  ship  and  refusal  to  load  for  the 
fonrth  and  tifth  voyages. 

Tiie  defence  set  ont  the  charterparty,  which  was  expressed 
to  be  entered  into  "  between  Hough  &  Co.,  owners  of  the 
good  steamship  or  vessel  called  the  Ellen  or  similar  boat  of 
the  bnrtheii  of  90<l  tons  or  thereabouts,  now  at  Newport, 
and  Manzanos,  Cristobal  &  Co.,  as  agents  for  charterers." 
The  ship  was  to  load  "from  the  agents  of  the  said  freight- 

The   captain  was  to  sign   bills  of  lading  at  any 

■eqnired  by  the  "charterers"  not  less  than  certain 
I  rates.  The  captain  was  to  have  an  absolute  lien 
cargo  for  all  freight,  dead  freight,  and  demnrrage 
ler  the  charterpariy.  The  charterparty  further  con- 
he  folhiwing  clause  :  "This  charter  being  entered 
behalf  of  otheis,  it  is  agreed  that  all  liability  of 
■be  word  "  freighlirrs  "  hnil  not  ati[M,>»red  boforc  in  the  cliarterjarty. 
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cliarterers  shall  cease  on  completion  of.  loading  and  payment 
of  advance,  captain  having  a  lien  on  cargo  for  freight,  dead 
freight,  and  demurrage."  The  charter  was  to  be  in.  forc'e 
for  as  many  consecutive  voyages  as  tlie  vessel  could  do  in 
six  calendar  months,  to  begin  on  signing  first  bill  of  lading ; 
and  it  was  signed  hy  the  defendants  *'Manzanos,  Cristobal 
&  Co.,"  while  the  signature  on  behalf  of  the  plaintiffs  was 
'*By  authority  of  Hough  &  Co.,  and,  as  agents  p.  pr.  \V. 
Y.  Edwards,  Fred.  Edwards." 

*The  third  paragraph  of  the  statement  of  defence  [105 
was  that  the  defendants  in  making  the  charter  party  were 
agents  for  the  charterer  therein  referred  to,  that  is  to  say, 
Eusebio  Garcia,  of  Bilbao,  in  Spain,  and  they  entered  into 
the  same  on  his  behalf. 

There  were  demurrers  on  the  part  of  the  defendants  to  a 
part  of  the  statement  of  claim,  and  a  demurrer  by  the  plain- 
tiffs to  so  much  of  the  defence  as  denied  the  personal  liabil- 
ity of  the  defendants. 

March  11.  Douglas  TfaZA:er,  for  the  plaintiffs :  The  de- 
fendants are  liable  on  the  charterparty.  They  have  signed 
in  their  own  name  without  any  qualillcarion.  The  rule  is 
correctly  laid  down  in  2  Smith's  Leading  Cases,  in  the  notes 
to  Thomson  v.  Davenport  (*),  thus  :  "It  may  be  laid  down 
as  a  general  rule  that  where  a  person  signs  a  contract  in  his 
own  name  without  qualification,  he  is  prima  facie  to  be 
deemed  to  be  a  person  contracting  personally,  and  in  order 
to  prevent  this  liability  from  attaching  it  must  be  apparent 
from  the  of  her  portions  of  the  document  that  he  did  not  in- 
tend to  bind  himself  as  principal."  A  declaration  that  a 
party  makes  a  contract  on  behalf  of  others,  standing  alone, 
does  not  prevent  his  suing  in  his  own  name,  Cooke  v.  Wil- 
son{^)\  and  Oglesbi/  v.  Yglesias {*)  ^hows  that  the  defend- 
ants are  not  relieved  from  liability  by  the  statement  that 
they  are  agents  for  the  charterers.  The  defendants  have  not 
signed  as  agents,  though  the  plaintiffs'  agents  did  so,  and  in 
view  of  the  cases  it  cannot  be  gathered  from  the  charterparty 
that  they  were  to  be  taken  to  be  agents. 

Haniten,  for  the  defendants:  Tlie  charterers  and  the 
agents  are  distinguished  throughout  this  charterparty,  and 
tlie  defendants  have  done  everything  to  show  that  they  are 
agents  except  adding  to  their  signature  a  second  statement 
of  that  fact.     This  omission  cannot  show  that  they  intended 

(')  7th  ed..  p.  3S6.  (»)  E.  B.  &  E.,  980 ;   27  L.  J.  (Q.B.), 

(«)  1  C.  B.  (N.S.),  153;  26  L.J.  (C.P.),     356. 
15. 
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to  be  boiuid  as  principals.  [He  cited  Oadd  v.  Houghton  (*) ; 
Palcev,  Walker  O.] 

Douglas  Walker^  in  reply. 

Cur.  adv.  vull. 

106]  *March  14.  Pollock,  B.:  This  case  was  argued 
before  me  on  Tuesday  last  on  cross  demurrers  to  a  statement 
of  claim  and  defence.  The  action  was  on  a  charterparty 
signed  by  the  defendants  in  their  own  name,  that  is,  in  the 
name  of  the  firm,  without  any  qualification.  In  the  body  of 
the  charterparty  the  defendants  were  described  as  agents  for 
the  charterers.  The  charterparty  contained  a  clause  like 
tliat  called  the  cesser  clause  usually  inserted  in  charterpar- 
ties,  by  whicli  it  was  provided  that  upon  the  completion  of 
the  loading ''this  charter  being  entered  into  on  behalf  of 
others  all  liability  of  charterers  shall  cease."  The  plaintiff 
claimed  for  demurrage  and  damages  for  not  loading  the  ves- 
sel. Two  points  taken  for  the  defendants  were  disposed  of 
on  the  argument,  and  it  is  not  necessary  now  to  refer  to 
them.  The  third  point  was  wliether  under  this  charterparty 
the  defendants  could  be  sued  at  all,  and  this  I  took  time  to 
consider,  as  the  law  on  the  subject  is  not  in  a  satisfactory 
state,  and  I  wished  to  consider  the  cases  further  before 
giving  judgment. 

On  tlie  cases,  though  I  do  not  say  that  some  of  them  might 
not  be  questioned  on  appeal,  I  feel  bound  to  give  judgment 
for  the  plaintiffs.     The  defendants  have  signed  the  charter- 

f)arty  witliout  any  reservation,  and  the  rule  of  law  which 
las  been  quoted  from  Smith's  Leading  Cases  applies.  That 
rule  is,  that  where  a  person  signs  a  contract  in  his  own 
name  witliont  qualification,  he  \&  prima  facie  to  be  deemed 
to  be  a  person  contracting  personally,  and  in  order  to  pre- 
vent this  liability  from  attaching  it  must  be  apparent  from 
the  otiier  portions  of  the  document  that  he  did  not  intend  to 
bind  himself  as  principal.  Now  the  words  '*as  agents  for 
(5liarterers"  do  not  in  themselves,  as  the  cases  decided  on 
tile  subject  sliow,  make  that  intention  apparent.  Thus  from 
Ogleshy  v.  Yglesias  {*)  it  appears  that  the  words  "as  agent 
for  the  freighters"  in  the  body  of  tiie  charterparty  would 
not  relieve  the  party  signing  from  liabilit}^  In  Paice  v. 
Walker  (')  the  words  ''as  agents  for"  a  named  foreign  prin- 
cipal were  held  to  be  a  mere  description  of  the  defendants, 
and  not  to  free  tliem  from  liability.  In  Oadd  v .  Hough" 
io/iO,  which  was  tried  before  me  at  Liverpool,  the  words 

(')  1  Ex.  Div.,  3.57;   18  Eng.  R.,  361.  (»)  E.  B.  A  E.,  930;  27    L.  J.  (Q.B.), 

(<)  Law  Rep,.  5  Ex.,  173.  356. 
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were  '*  on  account  of"  a  foreign  principal.  *ln  that  [107 
case  I  held  that  the  defendants  were  not  liable,  and  this 
judgment,  though  overruled  by  the  Exchequer  Division,  was 
upheld  in  the  Court  of  Appeal.  James,  L.  J.,  based  his  de- 
cision on  the  difference  between  the  expressions  '*  as  agents 
for"  and  '*on  account  of,"  a  distinction  I  confess  I  cannot 
appreciate,  but  which  leaves  Paice  v.  Walker  (')an  authority 
binding  on  me  here.  I  think  on  the  cases  it  is  clear  that  I 
must,  in  the  present  instance,  give  my  judgment  for  the 
plaintiffs. 

Judgment  for  the  'plaintiffs. 

Solicitors  for  plaintiffs  :  Lyne  &  Holman, 

Solicitors  for  defendants  :  Ingledew^  Ince  &  Oreening. 

(»)  Law  Rep.,  6  Ex.,  173. 


[4  Exchequer  Division,  107.] 

March  22,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

GiRDLESTONE   V.    TlIE    BRIGHTON    AqUARIUM   COMPANY  ('). 

Ptnalty^  Action  for — judgment    recovered  for  same  Offence — Covin  and  Collusion-^ 

21  Geo.  *3,  c.  49. 

The  defendants  pleaded  in  bar  to  an  action  to  recover  a  penalty  for  breach  of  21 
Geo.  3,  c.  49.  a  juds^nient  in  favor  of  a  third  party  for  the  same  penalty.  That  judg- 
ment was  obtained  in  an  action  which  was  commenced  in  the  name  of  R.,  witli  his 
consent,  while  the  phiintiff 's  action  was  pending",  arid  was  carried  through  to  judg- 
ment by  the  interventi(m  of  a  solicitor  employed  by  the  defendants  and  without  the 
interference  of  R. :  it  was  commenced  for  tlie  protection  of  the  defendants  from 
any  action  brought  or  to  be  brought  in  respect  of  the  penalty  chiimed  in  it;  and 
also  for  the  purpose  of  taking  the  Home  Secretary's  opinion  whether  he  would 
remit  the  penalty: 

Beldy  affirming  the  judgment  of  the  Exchequer  Division,  that  the  judgment  recov- 
ered was  no  bur  to  an  action  for  the  same  offence  by  a  different  plaintiff 

By  Brett,  L.J.,  on  the  ground  that  the  judgment  had  been  recovered  in  an  action 
in  which  the  present  defendants  were,  in  truth,  both  plaintiffs  and  defendants. 

By  Thesiger,  L.J.,  on  the  ground  that  the  judgment  had  been  obtained  by  covin 
and  collusion. 

By  Cotton,  L.J.,  on  both  grounds. 

Appeal  from  the  judgment  of  the  Exchequer  Division  in 
favor  of  the  plaintiff  ("). 

Action  for  penalties  under  21  Geo.  3,  c.  49. 

The  facts  are  sufficiently  stated  in  the  judgments. 

*The  arguments  and  the  cases  cited  are  the  same  as  [108 
in  the  court  below. 

(')  Affirming  ante,  p.  181.  («)  8  Ex.  D.,  137  ;  ante,  p.  181. 
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Feb.  28.      Sir  II.  S.  Gtffard,  S.G.,  Waddy,  Q.C.,  and 
Bosanqtid,  for  the  plaintiff. 

C.  ih/ssclly  Q.C.,  and  Jo7i7i  Macdonell  {MacMillan^  with 
thetu),  for  the  defendants.. 

Cur.  adv.  xulL 

March  22.  Tlie  following  judgments  were  delivered  : 
BuKiT,  L.J.:  In  this  case  tlie  action  is  brought  by  the 
plaintiff  against  the  defendants  to  recover  a  penalty;  and 
the  answer,  in  point  of  fact,  is  that  another  person  had  be- 
fore the  plaintiff  brought  his  action  recovered  a  judgment 
for  a  penalty  for  the  same  offence.  To  tliat  it  is  replied, 
first,  tliat  no  such  person  ever  recovered  such  a  judgment; 
and,  secondly,  if  such  judgment  was  recovered,  it  was  recov- 
ered by  covin  and  collusion.  The  case  was  tried  before 
Cleasby,  B.,  and  it  seems  to  me  tliat  his  direction  to  the  jury 
really  amounted  to  this;  that  they  might  find  that  the  sug- 
gested previous  judgment  had  no  effect,  although  there  was 
no  fraud  whatever  on  the  part  of  either  party  concerned  in 
obtaining  that  judgment.  The  jury  thereupon' found  for 
the  plaintiff  ;  the  Exchequer  Division  have  affirmed  that 
judgment.  If  it  were  necessary,  in  my  opinion,  in  order  to 
support  the  decision  of  the  court,  to  say  that  there  had  been 
any  fraud,  I  could  not  agree  with  it,  because  it  seems  to  me 
that  there  is  not  a  symptom  of  fraud  from  beginning  to  end. 
In  my  opinion,  the  transaction  was  an  honest  transaction, 
honest  in  every  part  of  it,  and  I  see  no  harm,  morally  speak- 
ing, in  what  was  endeavored  to  be  done.  There  was  a  differ- 
ence of  opinion  amongst'persons  as  to  the  propriety  of  any 
one  suing  for  penalties  under  21  Greo.  3,  c.  49;  and  there- 
upon the  solicitor  to  the  defendant  company  requested  a 
person,  who  was  of  opinion  that  such  penalties  ought  not  to 
be  sued  for,  to  sue  for  the  penalty  of  £100.  He  did  that,  no 
doubt,  with  two  intentions  ;  one  intention  was  that  if  other 
persons  should  afterwards  sue  for  penalties  the  judgment 
obtained  upon  this  suit  should  be  an  answer  to  them.  He 
also  did  it,  because  it  was  supposed  that  if  penalties  were 
109]  recovered  the  Home  *Secretary,  exercising  his  discre- 
tion, might  (for  nobody,  of  course,  could  say  whether  he 
would)  relieve  the  defendant  company  from  the  payment  of 
the  penalties.  Neither  object  seems  to  me  to  be  illegal  or 
immoral  in  any  sense.  The  defendants'  solicitor  had  re- 
quested a  person  to  bring  an  action,  if  you  please,  for  the 
]>urp()se  of  protecting  the  company  ;  it  is  not  shown  that 
that  |)erson  knew  that  at  that  time  another  acMon  had  been 
commenced  ;  but  the  fact  of  his  not  knowing  it  is  not  mate- 


Vol.  IV.]  EXCHEQUER  DIVISION.  397 

Girdlestono  v.  Brighton  Aquarium  Co.  1879 

rial,  for  even  if  he  had  known  it,  1  should  have  been  of  the 
same  opinion.  But  the  defect  in  the  judgment  which  was 
obtained  seems  to  me  to  have  arisen  from  the  over  caution  of 
the  defendants'  solicitor.  If  he  had  asked  the  person  Rolfe 
to  bring  the  action,  and  if  Rolfe  had  instructed  a  solicitor  to 
bring  the  action  and  he  had  brought  it,  although  he  had 
bound  himsplf,  as  it  is  said,  in  honor  not  to  insist  upon  the 
])ajment  of  the  penalty,  in  the  absence  of  finding  of  any 
fraud  by  the  jury  I  should  have  thought  that  judgment  was 
valid,  and  that  it  could  not  have  been  set  aside  under  a  plea 
of  covin  and  collusion,  because  the  plea  of  covin  and  collu- 
sion is  not  proved  in  its  legal  effect,  unless  the  jury  find 
there  was  something  wrong  in  the  mind  of  the  parties  who 
had  agreed  to  the  judgment.  I  should  think  the  jury  would 
liave  to  find  that  there  was  something  wrong  in  the  minds 
of  both  the  parfies.  The  defendants'  solicitor  asked  Rolfe 
to  allow  him,  the  defendants'  solicitor,  to  bring  an  action 
against  the  defendants,  using  Rolfe's  name,  and  the  sup- 
posed plaintiff  did  not  exercise  any  judgment  upon  the 
action.  He  exercised  no  control.  He  did  not  instruct  any- 
body ;  he  did  not  become  liable  to  anybody  for  what  was 
done;  he  did  not  know  of  the  course  of  the  action  ;  he  did 
not,  in  fact,  so  far  as  I  see,  know  whether  the  action  was 
brought  or  not,  the  only  thing  that  happened  was  that  he 
was  asked  whether  he  would  lend  the  defendants'  solicitor 
his  name  in  order  that  the  defendants'  solicitor  might  bring 
an  action  against  the  defendants.  It  shows  to  my  mind 
that  Rolfe  never  was  a  plaintiff,  and  that  the  only  plaintiff 
in  that  suit  was  the  defendants'  company.  Therefore,  the 
defendants'  company  were  the  plaintiffs  in  that  suit,  and 
they  were  also  the  defendants;  therefore  the  judgment  re- 
covered in  form  was  no  judgment — no  judgment  which  can 
be  said  to  have  been  recovered  by  a  third  party.  If  that  be 
so,  *the  plaintiff's  judgment  is  the  first  judgment  that  [110 
has  been  recovered,  and  if  the  matter  had  been  pleaded  not 
in  the  form  of  covin  and  collusion,  but  stating  the  facts, 
those  facts  stated  upon  replication  would  have  shown  that 
the  judgment  alleged  in  the  defence  was  no  judgment.  Upon 
that  ground,  as  I  say  deliberately,  it  being  my  opinion  that 
there  is  no  evidence  of  fraud,  or  of  anything  which  can  in 
any  way  be  deemed  fraud,  there  was  no  judgment  in  Rolfe's 
action,  and,  therefore,  the  plaintiff's  is  the  first  judgment, 
and  he  is  entitled  to  succeed.  It  is  upon  that  ground  alone 
that  I  concur  in  affirming  the  judgment  of  the  Exchequer 
Division. 
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Cotton,  L.J.:  This  was  a  motion  by  the  defendants,  by 
way  of  appeal  from  tlie  decision  of  the  Exchequer  Division, 
for  a  new  trial,  on  the  ground  of  misdirection  by  the  judge 
before  wliom  the  case  was  tried. 

The  action  was  to  recover  a  penalty  under  the  21  Geo.  3, 
c.  49.  This  act  makes  the  penalty  a  debt  due  to  the  person 
who  sues  for  it.  The  defendants  pleaded  a  judgment  in 
respect  of  the  same  offence,  that  is,  keeping  open  the  aqua- 
rium on  Sunday,  the  15th  of  August,  obtained  at  the  suit  of 
Rolfe.  The  plaintiff  replied  that  the  judgment  was  obtained 
by  covin  and  collusion,  and  the  jury  found  for  the  plaintiff 
on  the  issue  ;  and  there  was  a  verdict  and  judgment  for  tiie 
plaintiff.  There  was  an  application  to  the  Exchequer  Divi- 
sion for  a  new  trial,  but  that  court  refused  to  interfere,  hence 
the  appeal  to  us. 

This  action  was  commenced  on  the  17th  of  August,  1875. 
There  was  evidence  at  the  trial  that  in  October  the  solicitor 
of  the  defendants  saw  Rolfe,  and  that  at  his  request  Rolfe 
authorized  him  to  commence  in  the  name  of  Rolfe  an  action 
against  the  company,  for  penalties  incurred  for  keeping 
open  the  aquarium  on  the  15th  of  August,  and  on  the  Sun- 
days intervening  between  that  day  and  the  20th  of  October. 
That  the  solicitor  of  the  company  accordingly  instructed  the 
solicitor  who  appeared  on  the  record,  for  Rolfe,  tliat  this 
solicitor  received  no  instructions  in  the  matter  from  Rolfe, 
that  on  the  28th  of  October  the  company  suffered  judgment 
by  default,  that  this  judgment  had  never  been  enforced, 
and  that  although  there  was  no  positive  agreement  that  the 
111]  *judgment  should  not  be  enforced  against  the  com- 
pany, there  was  an  honorable  understanding  between  Rolfe 
and  the  company  that  the  action  brought  in  his  name  was  to 
be  a  protective  action,  and  that  Rolfe  should  not  issue  exe- 
cution. One  of  the  objects  in  allowing  Rolfe  to  obtain  judg- 
me.nt  was  to  ascertain  in  an  action  in  which  the  plaintiff  was 
not  hostile,  whether  the  Home  Secretary  would  exercise  the 
power  given  to  him  by  a  recent  act,  of  preventing  penalties 
being  enforced,  and  it  was  proved  that  till  after  the  judg- 
ment pleaded  was  confessed,  neither  Rolfe  nor  the  solicitor 
who  appeared  as  his  solicitor  on  the  record  knew  of  the 
present  action.  On  this  evidence  the  defendants  contended 
that  Rolfe  had  no  intention  of  defeating  the  claim  of  the 
])laintiff  in  tlie  present  action,  and  that  his  intention  to  pro- 
tect the  company  was  not  sufficient  to  support  the  plea  of 
covin  and  collusion.  The  learned  judge  in  summing  up  in 
effect  told  the  jury  that  it  was  not  necessary,  for  the  sup- 
port of  this  plea  of  covin  and  collusion,  to  show  that  Rolfe 
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knt-w  of  the  plaintiffs  action,  that,  even  though  the  object 
of  tlie  company  in  procuring  the  action  to  be  brought  was 
to  obtain  tlie  decision  of  the  Home  Secretary,  the  judgment 
would  be  one  obtained  by  covin  and  collusion  if  in  fact  there 
was  no  intention  to  take  out  execution  or  otherwise  enforce 
the  judgment,  and  if  the  intention  was  to  protect  the  com- 
pany. The  jury  on  this  direction  found  for  the  plaintiff,  and 
I  am  of  opinion  that  there  was  no  misdirection,  and  that 
there  was  ample  evidence  to  support  the  verdict.  There  was 
much  argument  before  us  as  to  the  meaning  of  the  word 
''covin."  It  may  be  assumed  that  the  meaning  of  the  reply 
is  that  the  judgment  was  obtained  by  an  agreement  between 
Rolfe  and  the  defendants;  the  company.  For,  even  if  the 
word  "covin"  does  not  of  itself  import  an  agreement  be- 
tween two,  covin  and  collusion  do.  I  am  also  of  opinion 
that  to  make  an  agreement  covinous  there  must  be  some- 
thing in  it  which  in  the  view  of  the  law  is  deceit.  Now,  in 
an  action  for  penalties  the  plaintiff  is,  ordinarily  and  in  the 
absence  of  agreement  between  him  and  the  defendant,  a 
person  independent  of,  and  adverse  to,  the  defendant,  seek- 
ing to  obtain  a  judgment  as  a  means  of  enforcing  for  his 
own  benefit  payment  of  the  penalty.  If  in  such  an  action, 
though  the  plaintiff  is  apparently  independent  of  the  de- 
fendant, he  has  by  agreement  with  the  defendant  allowed 
his  name  to  be  used  *as  plaintiff  and  authorized  the  [112 
defendant,  or  his  solicitor,  to  instruct  a  solicitor  to  act  for 
him  the  nominal  plaintiff,  and  there  is  an  agreement  or  un- 
derstanding that  judgment  in  the  action  shall  not  be  en- 
forced, but  used  as  a  protection  to  the  defendant  against 
other  actions  either  already  brought  or  which  may  be 
brought  to  recover  a  penalty  given  by  statute,  then  the  ac- 
tion is  one  in  which  the  company  are  in  substance  both 
plaintiff  and  defendant,  and  this  agreement  or  arrangement 
is  an  agreement  or  arrangement  that  the  position  of  the  par- 
ties to  the  action  apparently  hostile  shall  be  friendly,  that 
the  action  and  judgment,  which  purport  to  be  an  attack  on, 
shall  in  fact  be  a  protection  to,  the  defendant,  an  agreement 
that  the  reality  shall  be  different  from  what  is  represented. 
This  in  my  opinion  is  (even  in  the  absence  of  any  intent  to 
defraud)  deceit,  and  in  my  opinion  though  the  agreement  or 
arrangement  be  not  legally  binding,  the  judgment  confessed 
or  obtained  under  it  will  have  been  obtained  by  covin  and 
collusion,  and  cannot  be  relied  on  by  the  defendant  in  an- 
swer to  an  action  in  respect  of  the  same  matter  brought  by 
any  other  person,  and  the  learned  judge  so  directed  the  jury. 
It  was  urged  upon  us  that,  to  support  the  defence  of  covin 
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and  collusion,  it  was  necessary  that  tlie  agreement  should 
be  intended  to  deprive  or  defraud  the  plaintiff  in  the  present 
action  of  his  claim,  that  Rolfe  had  no  such  intention,  and 
that  neither  he  nor  his  solicitor  knew  of  the  present  action 
till  after  judgment  was  confessed  in  Rolfe's  action.  But  it 
was  stated  by  the  solicitor  of  the  defendants  that  the  object 
of  the  action  commenced  in  Rolfe's  name  was  to  protect  the 
defendants,  that  is  to  defeat  the  claim  of  any  person  who 
might  endeavor  to  obtain  judgment  for  penalties  for  keep- 
ing open  the  aquarium  on  any  Sunday  covered  by  that 
action,  and  if  so,  in  law  the  parties  to  the  agreement  are  to 
be  considered  to  have  intended  to  defeat  the  claim  of  the 
plaintiff,  as  one  of  the  general  body  against  whose  claims 
the  action  brought  in  Rolfe's  name  was  intended  to  protect 
the  defendants.  It  was  strongly  pressed  in  support  of  the 
appeal  that  the  object  of  that  action  was  to  obtain  a  judg- 
ment on  which  the  decision  of  the  Home  Secretary  could  be 
taken  as  to  the  course  which  he  would  adopt,  and  that  this 
was  disregarded  by  Cleasby,  B.  In  my  opinion  he. was  right 
in  so  doing.  It  is  unnecessary  to  consider  whether  the  in- 
113]  tention  to  apply  to  the  *Home  Secretary  as  if  Rolfe 
were  an  independent  plaintiff  seeking  to  enforce  payment  of 
the  penalties,  while  in  fact  he  was  as  plaintiff  in  the  action 
a  mere  name  used  by  the  company  by  means  of  which  name 
the  company  had  obtained  a  judgment  for  their  own  protec- 
tion, was  not  in  itself  an  argument  against  the  validity  of 
the  judgment.  But  the  circumstance  that  one  of  the  objects 
was  to  apply  to  and  obtain  the  decision  of  the  Home  Secre- 
tary, does  not  in  my  opinion  make  the  judgment  less  covin- 
ous and  collusive  if  it  was  obtained  in  an  action  in  which 
there  was  not  any  real  plaintiff,  and  under  an  arrangement 
tliat  it  should  be  used  not  to  recover  penalties  from  the  de- 
fendants, but  to  protect  the  defendants  from  the  claims  of 
others  who  might  probably  sue.  I  may  add  that  the  de- 
cision might,  independently  of  the  reasons  which  I  have 
already  given,  be  supported  on  the  ground  that  in  substance 
there  was  no  judgment,  the  plaintiff  on  the  record  having 
been  under  the  circumstances  the  defendant  under  another 
name. 

In  my  opinion  the  appeal  fails,  and  must  be  dismissed 
with  costs. 

TiiKsiGEH,  L.J.:  I  also  am  of  opinion  that  the  decision 
of  the  court  below  should  be  affirmed. 

The  defendants  plead  in  bar  to  an  action  to  recover  a  pen- 
alty a  judgment  in  favor  of  a  third  party  for  the  same  pen- 
alty.    That  judgment  was  obtained  in  an  action  which  was 
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commenced  at  the  request  of  the  defendants'  solicitor  while 
the  plaintifTs  action  was  pending,  and  ivas  carried  through 
to  Judgment  by  the  intervention  of  a  solicitor  employed  by 
tlie  defendants,  and  without  the  interference  in  any  way  of 
the  nominal  plaintiff.  It  was  an  action  not  brought  for  the 
purpose  of  giving  the  person  named  as  plaintiff  the  fruits  of 
it,  or  indeed  any  benefit  whatever  from  it,  but  immediately 
for  the  protection  of  the  defendants  from  any  action  brought 
or  to  be  brought  against  them  in  respect  of  the  penalties 
wliich  were  claimed  in  it,  and  mediately  for  the  purpose  of 
taking  the  Home  Secretary's  opinion  upon  whether  he  would 
reniit  such  penalties.  Apart  from  any  question  upon  the 
pleadings,  is  it  possible  that  a  judgment  so  obtained  and  in 
such  a  suit  can  bar  the  plaintiff's  action?  Was  the  action 
in  which  it  was  obtained,  in  substance,  anything  more  than 
one  in  which  the  ^defendants  were  the  real  plaintiffs,  [114 
as  well  as  the  nominal  and  real  defendants?  I  think  not, 
and  if  it  was  not,  then  the  mere  statement  of  the  character 
of  the  action  is  a  sufficient  argument  against  the  judgment 
obtained  in  it  operating  as  a  bar  to  the  present  action.  But 
the  plaintiff  has,  in  his  reply  to  the  statement  of  defence, 
impeached  the  judgment  upon  the  special  ground  of  "  covin 
and  collusion."  The  argument,  therefore,  before  ns  has 
been  addressed  to  the  question  whether  the  facts  of  the  case 
establish  that  the  judgment  is  so  impeachable.  In  dealing 
with  this  question  I  assume  that  Rolfe,  when  he  assented 
to  an  action  being  brought  in  his  name,  was  unaware  of  the 
fact  of  the  present  action  having  been  commenced  ;  I  assume, 
too,  that  the  jury  have  negatived  fraud  in  the  sense  of  there 
having  been  a  wicked  mind  and  intent  on  the  part  of  Rolfe 
and  the  defendants,  or  either  of  them,  in  instituting  or 
assenting  to  the  institution  of  the  proceedings  which  led  to 
the  judgment.  I  think,  nevertheless,  that  they  were  legally 
guilty  both  of  covin  and  collusion.  Although  the  word 
'* covin"  is  sometimes,  especially  by  old  writers,  used  in 
the  sense  of  a  trick  or  contrivance  devised  by  one  person 
alone,  I  think  that  in  a  case  like  the  present,  and  wnere  it 
is  used  in  conjunction  with  the  word  "collusion,"  it  im- 
ports a  trick  or  contrivance  planned  by  both  parties  to  the 
transaction  which  is  alleged  to  be  tainted  by  it.  I  go  fur- 
ther, and  take  it  to  be  a  trick  or  contrivance  which  must  be 
proved  to  be,  to  use  the  language  in  Co.  Lit.  357  6,  "to  the 
defrauding  and  prejudice  of  another."  Assume  all  that, 
and  still  the  contention  of  the  defendants  appears  to  me  to 
be  inadmissible.  If  Rolfe  had  known  of  and  intended  to 
defeat  the  plaintiff's  bona  fide  action  by  permitting  a  sham 
31  Eng.  Rep.  51 
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action  to  be  brought  in  his  own  name,  it  is  clear  that  he 
would  have  been  a  party  to  a  trick  or  contrivance  for  de- 
frauding the  plaintiff.  Prejudicing  a  bona  fide  action  for 
a  statutory  penalty  by  the  secret  contrivance  of  a  sham  one 
can  be  nothing  less  than  defrauding.  Indeed,  it  is  hardly 
disputed  on  the  part  of  the  defendants  that  under  such  cir- 
cumstances the  allegation  of  covin  and  collusion  would  be 
established.  But  if  so,  surely  the  intention  to  prejudice  or 
defraud  a  class  of  persons,  including  the  plaintiff,  must 
equally  establish  the  allegation,  although  the  plaintiff  was 
115]  not  known  to  form  one  of  the  class  *intended  to  be 
prejudiced  or  defrauded.  There  is  legislative  authority  for 
this  view.  The  statute  4  Hen.  7,  which  was  passed  for  the 
purpose  of  preventing  proceedings  taken  in  good  faith  to 
recovor  the  penalties  being  defeated  by  sham  protective 
actions,  made  punishable,  under  the  name  of  covin  and  col- 
lusion, such  actions,  not  only  when  brought  for  the  purpose 
of  defeating  boiia  fide  proceedings  already  taken — m  other 
words,  prejudicing  a  particular  individual ;  but  also  of  defeat- 
ing such  proceedings,  although  not  vet  commenced — in  other 
words,  of  prejudicing  an  individual  not  yet  identified  and 
known.  The  statute  also  provided  that  such  covin  and  col- 
lusion might  be  averred,  in  answer  to  any  plea  setting  up  a 
recovery  in  a  covinous  and  collusive  action  in  bar  to  bona 
fide  proceedings.  I  would  only  add  that  although,  as  has 
been  suggested,  the  motives  of  the  defendants  and  RoLfe  in 
endeavoring  to  obtain  the  decision  of  the  Home  Secretary  as 
to  the  remission  of  penalties  may  have  been  good,  and  the 
end,  the  keeping  the  aquarium  open  on  Sundays,  may  have 
been  a  desirable  one,  it  appears  to  me  impossible  to  hold 
with  reason  that  the  coexistence  of  such  motives,  or  such  an 
end  with  motives,  ends,  and  acts,  which  standing  by  them- 
selves, constitute  covin  and  collusion,  can  make  the  case  any 
the  less  one  of  covin  and  collusion,  or  in  any  way  remove  or 
lessen  the  legal  consequences  which  covin  and  collusion 
entail. 

Judgmefni  afflrTned, 

Solicitors  for  plaintiff  :  Bridges,  Sawtell^  Htywood  &  Co. 
•    Solicitors  for  defendants :  Benhain  &  TindelL 

See  ante^  p.  187  note. 


Vol.  IV.]  EXCHEQUER  DIVISION.  403 

Forbes  v.  Lee  CoDservancy  Board.  1879 


[4  Exchequer  Division,  116.] 
Jan.  25,  1879. 

*PoRBES   and  Another  v.   The  Lee  Conservancy    [116 

Board. 

Ancient  navigable  River — Action  againat  Conxervatortt — Public  Purposes — Conservator$ 

of  River  not  LiiiihUfor  Obstruction  to  NavigcUion. 

The  defendants  were  an  unpaid  body  of  trustees  created  by  statute  conservators  of 
the  Lee,  an  ancient  navii^ble  river,  and  were  "  authorized  and  empowered  from  time 
to  time  at  tfieir  discretion  to  cleanse,  scour,  deepen,  enlart^e  or  strait^hten  the  channel 
or  course  of  the  said  river,  and  also  to  se^  out,  open,  make  and  maintain**  certain  new 
cuts  or  canals  thereinafter  specified,  to  communicate  with  the  river  and  to  bo  used 
for  the  navigation.  "  and  also  to  remove  all  obstructions  and  impediments  whatsoever 
to  the  said  navigation."  The  defendants  were  also  by  statute  empowered  to  levy 
rates  or  tolls  for  the  use  of  certain  locks  and  artificial  cuts,  but  were  expressly  for- 
bidden to  receive  any  toll  in  respect  of  such  part  of  the  navigation  as  was  between 
Bow  Creek  and  Old  Ford  Lock,  which  part  of  the  navigation  was  an  ancient  high- 
way, and  was  by  statute  declared  to  be  forever  free  from  toll. 

The  plaintiff's  barge,  while  navigating  a  part  of  the  river  between  Bow  Creek  and 
Old  Ford  Lock,  struck  upon  one  of  several  submerged  piles  and  was  injured.  The 
plaintiffs  having  brought  an  action  for  damages,  the  jury  found  that  the  piles  were 
dangerous ;  that  the  defendants  ought  to  have  been  aware  of  the  danger,  and  had 
neglected  their  duty : 

Htld,  by  Pollock,  B.,  that  the  action  could  not  be  maintained,  since  the  defendants 
were  unpaid  trustees  appointed  for  public  purposes  in  aid  of  the  common  law  right 
of  navigating  an  ancient  highway,  and  the  duty  of  removing  obstructions  imposed 
by  th«  statute  was  discretionar}'  and  not  compulsory.  * 

The  action  was  tried  before  Pollock,  B.,  on  the  6th  of 
November,  1878,  and  heard,  on  further  consideration,  on 
the  4th  of  December,  1878,  when  the  judgment  was  reserved. 

The  facts  proved  at  the  trial  and  the  arguments  appear 
from  the  judgment. 

A,  Charles^  Q.C.,  Lumley  Smith  and  Brooke  Little^  for 
the  plaintiffs. 

/.  Brown,  Q.C.,  R.  E,  Webster,  Q.C.,  and  St.  Aubyn^  for 
the  defendants. 

Jan.  25,  1879.  The  following  judgment  was  delivered  by 
Pollock,  B.  :  The  plaintiffs  in  this  action  are  the  owners  of 
the  barge  Globe.  The  defendants  are  the  Lee  Conservancy 
Board,  who  have  been  appointed  by  statute  conservators  of 
the  liver  Lee  and  the  cuts  and  works  connected  therewith. 
The  *action  is  brought  to  recover  damages  for  an  in-  [117 
jury  which  the  plaintiffs'  barge  and  its  cargo  received  whilst 
navigating  the  river  Lee  in  January,  1878,  by  i-eason  of  its 
strikirig  upon  a  pile  which  projected  above  the  bottom  of  the 
river,  whereby  the  bargee  sank  and  its  cargo  was  injured. 
The  trial  took  place  before  me  during  the  last  sittings  for 
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Middlesex,  when  the  jury  found  a  verdict  for  the  plaintiffs 
for  the  agreed  amount  of  £582  145.,  and  answered  certain 
questions  which  I  put  to  them  with  a  view  of  determining, 
after  argument,  the  legal  rights  of  tlie  parties. 

From  the  evidence  adduced  at  the  trial  for  the  plaintiffs 
and  the  defendants,  it  appeared  that  the  place  where  the 
barge  met  with  the  injury  is  near  to  Five  Bells  Bridge,  and 
a  portion  of  the  natural  course  of  the  river  Lee  between  Bow 
Creek  and  Old  Ford  Lock,  which  is  an  ancient  and  navigable 
stream  in  respect  of  which  the  defendants,  although  they 
have  rights  given  them  by  statute,  cannot  levy  any  toll  from 
boats  or  barges  using  it,  and  of  which  they  are  neither 
owners  nor  occupiers.  The  pile  against  which  the  plaintiffs' 
barge  struck  had  been  placed  in  the  bed  of  the  river  many 
years  ago.  The  date  of  its  being  so  fixed  could  not  be  as- 
certained, and  its  existence  was  unknown  to  the  defendants 
or  their  agents  until  October,  1877,  when  Chamberlain,  a 
lighterman,  having  to  discharge  a  number  of  lighters  at  a 
wharf  near  to  the  pile,  obtained  the  permission  of  the  de- 
fendants' engineer  to  lower  the  water  so  as  to  see  whether 
the  bottom  of  the  river  was  in  a  safe  condition  should  barges 
take  the  ground.  This  accordingly  was  done,  and  the  pile 
in  question  and  several  others  were  found  projecting,  and 
were  cut  level  with  the  bottom  by  men  employed  by  Cham- 
berlain. After  this  several  barges  lay  aground  there  in 
safety,  but  heavy  floods  having  occurred  the  bottom  of  the 
river  was  scoured  to  a  lower  level,  and  the  piles  again  pro- 
jected. What  was  done  in  October,  1877,  was  known  to  the 
water  bailiff  and  engineer  of  the  defendants,  but  they  con- 
sidered that  this  part  of  the  river  bed  was  within  the  district 
of  the  Poplar  Board  of  Works,  and  that  the  Poplar  Board 
were  bound  to  keep  it  in  good  order.  No  evidence  was 
given  which  showed  whether  this  opinion  was  correct  or 
otherwise. 

At  the  close  of  the  plaintiffs'  case,  counsel  for  the  defend- 
ants submitted  that  no  duty  had  been  shown  to  exist  whereby 
118]  the  *defendants  were  bound  to  remove  the  pile  com- 
plained of.  I  thought  the  question  so  doubtful  that  the 
better  course  would  be  to  hear  the  case  for  the  defendants 
and  then  take  the  opinion  of  the  jury  upon  any  questions  of 
fact  which  arose.  Accordingly,  after  the  defendants'  wit- 
nesses had  been  examined,  1  summed  up,  reading  to  the 
jury  the  section  of  the  statute  upon  which  the  alleged  duty 
of  the  defendants  was  said  to  exist,  to  the  language  of  which 
1  will  shortly  call  attention,  and  left  to  them  the  following 
questions,  the  answers  to  which  are  aj)pended: 
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1st.  Assuming  it  was  the  duty  of  the  defendants  to  remove 
all  obsstructious  and  impediments  to  tlie  navigation,  were 
the  piles  at  the  time  of  the  accident  dangerous?  Answer, 
''Yes." 

2d.  Were  the  piles  so  likely,  before  then,  to  become  dan- 
gerous that  the  defendants  ought  to  have  been  aware  of  the 
danger?    Answer,  "Yes." 

3d.  Did  the  defendants  neglect  their  duty?  Answer, 
**Yes." 

Upon  these  findings  I  reserved  judgment  until  after  argu- 
ment of  the  questions  of  law  ;  these  were  very  fully  and 
ably  presented  to  me  during  the  last  sittings  ;  the  conclusion 
at  which  I  have  arrived  is,  that  taking  the  facts  as  proved 
and  the  findings  of  the  jury  based  upon  them,  the  defend- 
ants are  entitlt^d  to  judgment. 

The  river  Lee,  which  flows  from  the  town  of  Hertford  to 
the  river  Thames,  is  an  ancient  navigable  river.  Statutes 
have  passed  from  time  to  time  whereby  powers  have  been 
given  to  trustees  for  preserving  and  improving  the  naviga- 
tion ;  and  by  the  Lee  Conservancy  Act,  1868  (*),  s.  62,  all 
the  powers,  authorities,  and  rights  of  the  trustees  are  vested 
in  the  defendants. 

Tlie  earliest  statute  which  need  be  noticed  for  the  purposes 
of  the  present  case  is  the  7  Geo.  3,  c.  61,  which  provides  for 
the  preserving  and  improving  the  navigation  of  the  river 
Lee,  and  also  for  the  making  of  new  cuts,  canals,  and  other 
works  in  connection  therewith.  Sect.  1  of  that  act,  after 
appointing  as'trustees  a  large  body  of  gentlemen,  including 
the  liord  Mayor  and  Aldermen  of  the  city  of  London,  and 
the  Mayor  and  Recorder  of  Hertford,  contains  a  provision 
upon  which  the  plaintiffs  chiefly  rested  their  case.  It  is  as 
follows: 

''The  said  trustees,  or  any  five  or  more  of  them,  shall  be, 
and  *they  are  hereby  authorized  and  empowered  [119 
from  time  to  time,  at  their  discretion,  to  cleanse,  scour, 
deepen,  enlarge,  or  straighten  the  channel  or  course  of  the  said 
river  Lee,  and  also  to  set  out,  open,  make,  and  maintain,  all 
or  any  of  the  new  cuts  or  canals  hereinafter  specified  and 
described  to  communicate  with  the  said  river  Lee,  and  to  be 
used  for  the  said  navigation  ;  and  also  to  reTtiove  all  obstrttc- 
tions  and  impedimejds  whatsoever  to  the  said  navigation^ 

The  plaintiffs  contended  that  this  provision  gave  a  power 
to  and  imposed  a  duty  upon  the  defendants  to  remove  the 
pile  which  caused  injury  to  their  barge  and  her  cargo.  The 
defendants  admitted  that  such  a  power  was  conferred  upon 

(»)  81  A  32  Vict  c.  cliv. 
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them,  but  denied  tliat  any  duty  was  imposed  beyond  the 
doing  of  that  which,  according  to  their  discretion,  they 
might  from  time  to  time  deem  necessary  or  proper. 

Before  I  consider  which  of  these  two  contentions  is  cor- 
rect, it  will  be  well  to  notice  more  closely  what  was  the 
plaintiflFs'  precise  cause  of  action,  and  also  what  was  the 
position  of  the  defendants  under  the  statutes.  The  plain- 
tiffs complained  not  of  any  wrongful  act  or  misfeasance 
committed  by  the  defendants,  but  of  a  neglect  of  a  supposed 
duty  arising  out  of  their  position  as  conservators  under  the 
act,"and  but  for  the  intervention  of  the  Legislature  it  is  clear 
that  at  common  law  had  an  obstruction  or  impediment  to 
the  navigation  arisen  at  the  place  where  the  pile  existed, 
those  who  navigated  the  river  would  have  been  without 
remedy,  except  against  the  parties  who  caused  the  obstruc- 
tion. Looking  next  to  the  legislation  affecting  the  matter, 
I  find  that  by  none  of  the  many  acts  which  have  been  passed 
dealing  with  the  navigation,  is  the  bed  of  the  river  or  any 
part  of  it  vested  in  the  trustees  or  the  conservators,  so  that 
they  are  in  no  sense  owners  of  the  river  or  navigation,  bat 
are  an  unpaid  body  of  trustees  appointed  for  public  pur- 
poses in  aid  of  the  common  law  right  of  navigating  an  an- 
cient highway. 

Further,  by  s.  69  of  7  Geo.  3,  c.*51,  the  navigation  is  de- 
clared to  be  a  free  navigation,  subject  to  the  payment  of 
certain  rates  which  are  provided  for  by  s.  80,  and  all  of 
which  are  referable  to  the  user  of  the  locks  and  artificial 
cuts  where  they  are  collected,  and  the  Lee  Conservancy  Act, 
120]  1850  ('),  s.  45,  expressly  provides  *that  the  trustees 
shall  not  demand  or  receive  any  toll  in  respect  of  such  T)art 
of  the  navigation  as  is  between  Bow  Creek  and  Old  Ford 
Lock,  but  the  use  of  that  part  of  the  navigation  is  forever, 
and  notwithstanding  any  alteration  or  works  to  be  made  by 
the  trustees  of  or  in  the  same,  to  continue  to  be  wholly  free 
from  all  toll. 

Under  these  circumstances,  therefore,  it  becomes  neces- 
sary to  consider  what  is  the  true  construction  of  s.  1  of  the 
act  of  Geo.  3.  Are  its  provisions  compulsory,  or  do  they 
merely  vest  a  discretion  in  the  trustees?  The  words  used 
are  *' authorized  and  empowered  from  time  to  time  at  their 
discretion,"  and  this  clearly  governs  all  that  follows.  In- 
cluding the  power  to  make  and  maintain  all  or  any  of  the 
new  cuts  or  canals  which,  according  to  all  reason  and  au- 
thority (see  York  and  North  Midland  Ry.  Co.  v.  Reg.  (•) ; 

(»)  13  &  14  Vict.  c.  cix.  («)  1  E.  <b  B.,  868  ;  22  L.  J.  (Q.B.),  226. 
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Great  Western  Hy.  Co,  v.  Jieff.  (*),  is  clearly  discretionary 
and  not  compulsory,  and  also  the  power  "  to  remove  all  ob- 
structions and  impediments  whatsoever  to  the  said  naviga- 
tion.'' Unless  some  good  reason  for  holding  otherwise  is 
shown  to  exist,  the  language  in  itself  would  appear  to  create 
a  discretionary  and  not  a  compulsory  power,  and  at  the 
close  of  the  section  the  trustees  are  empowered  ''generally 
to  do  and  perform  all  acts,  matters,  and  things  which  the 
trustees,  or  any  Jive  or  more  of  them,  shall  think  necessary 
for  the  making,  extending,  improving,  and  maintaining  the 
said  navigation,"  implying  as  plainly  as  language  can  ex> 
press  a  discretion. 

Moreover,  it  should  be  noticed,  in  accordance  with  an  un- 
doubted rule  of  construction,  that  when  the  same  statute 
imposes  a  duty  on  the  trustees  as  to  which  no  discretion  is 
left  to  them,  very  different  language  is  employed.  Thus  by 
8.  20,  in  order  to  secure  the  free  navigation  of  the  river 
during  the  progress  of  the  works  authorized  by  the  act,  the 
trustees  are  ^'required  to  cause  the  said  river  to  be  kept 
navigable." 

There  is  abundant  authority  to  show  that  when  a  statute 
gives  an  authority  to  do  an  act  which  the  public  interest  de- 
mands, especially  where  judicial  functions  are  created,  words 
which  would  seem  to  give  merely  an  option  should  be  so 
construed  as  to  confer  a  duty,  but  in  the  cases  illustrating 
this  principle  the  rule  has  been  *acted  upon  only  [121 
where  the  general  object  and  intention  of  the  act  are  best 
supported  by  so  holding.  In  the  present  case  it  may  truly 
be  said  that  one  great  object  of  the  act  was  to  keep  the  navi- 
gation free  from  obstructions  and  impediments,  but  there 
still  remains  the  question  who  are  the  persons  who  are  to 
decide  what  is  an  obstruction  or  impediment,  and  when  and 
in  what  manner  and  at  what  cost  they  are  to  be  removed  1 
Extreme  cases  may  be  put  on  either  side.  On  the  one  hand 
it  may  be  said,  if  a  vessel  were  to  sink  in  the  river  so  as 
wholly  to  obstruct  all  navigation,  are  not  these  conservators 
bound  to  remove  it,  and  should  they  fail  to  do  so,  are  they 
not  liable  in  da;nages  to  any  one  who,  whilst  using  the  navi- 
gation, suffers  therefrom  ?  On  the  other  hand  it  may  be 
asked  what  discretion  can  the  conservators  be  properly  said 
to  possess  if  they  are  bound  at  all  times,  irrespective  of  other 
claims  upon  their  funds,  to  remove  at  great  cost  that  which 
lirst  an  individual  barge  owner,  and  afterwards  a  jury,  may 
pronounce  to  be  a  dangerous  obstruction  ?  The  fair  result 
of  what  can  be  said  upon  both  sides  of  the  question  appears 

0)  1  E.  &  B.,  874. 


408  EXCHEQUER  DIVISION.  (ToL  IV. 

1879  Forbes  v.  Lee  Conservancy  Board. 

to  me  to  be  this :  that  the  Legislature  has,  partly  for  the 
purpose  of  the  construction  of  new  cuts  and  partly  for  the 
purpose  of  maintaining  the  navigation  of  an  ancient  navigable 
river,  created  a  body  of  trustees  without  giving  them  any 
property  in  the  river,  or  right  to  levy  tolls  for  the  use  of  it, 
and  has  vested  in  this  body  large  and  important  powers,  in- 
cluding the  power  at  their  discretion  to  remove  obstructions 
and  impediments  to  the  navigation,  and  that  although  the 
trustees  would  be  responsible  in  damages  to  one  injured  by 
any  misfeasance  committed  by  them,  or  by  any  nonfeasance 
wher^  the  duty  imposed  was  imperative,  they  are  not  liable 
where  the  matter  in  respect  of  which  the  nonfeasance  is 
alleged  is  one  which  comes  within  the  scope  of  their  discre- 
tion, and  as  to  which  they  are  the  persons  whose  express 
duty  it  is  to  say  whether  the  act  should  or  should  not  be 
done. 

It  might  be  said  that  in  the  present  case  it  was  not  shown 
by  the  defendants  that  they  had  ever  exercised  any  discre- 
tion, or,  indeed,  taken  the  matter  into  their  consideration. 
This  point  was  not  made  by  counsel,  nor  does  the  statement 
122]  of  claim  raise  it  (*).  *Were  a  statement  of  claim  to 
allege  that  the  attention  of  the  defendants  had  been  called 
to  a  dangerous  obstruction,  and  they  had  declined  to  meet 
and  consider  as  to  its  removal,  it  might  disclose  a  good 
ground  for  a  mandamus  requiring  the  board  to  proceed,  but 
in  such  a  case  it  is  difficult  to  see  how  the  plaintiffs  could 
recover  any  damages. 

It  was  suggested  by  counsel  for  the  plaintiffs,  though  not 
much  pressed,  that  one  mode  of  giving  effect  to  the  words 
"at  their  discretion"  would  be  by  holding  them  to  refer, 
not  to  the  removal  or  non-removal  of  an  obstruction,  but  to 
the  mode  of  removal.  I  cannot,  however,  find  any  ground 
for  so  cutting  down  what  is  the  plain  meaning  of  the  words, 
and  to  do  so  would,  in  my  judgment,  be  giving  an  artificial 
effect  to  them  which  cannot  be  justified.  It  would,  more- 
over, suppose  the  Legislature  to  have  used  the  words  with- 
out any  need,  for  had  they  been  omitted  it  is  clear  that  the 
trustees  are  the  only  persons  who  could  direct  how  any 
obstruction  should  be  removed. 

(*)  Paraijraplis   6   and  6  of  the  claim  the  said  piles  to  project  into  the  bed  of 

were  aa  follows :  5.  The  defendants  were,  the  river  as  aforesaid, 
under   the    Lee  Conservancy  Act,  1868,         6.  The  defendants  had   notice   before 

and  sundry  other  acts,  bound  to  preserve  the  said  injury  that  the  said  piles  were 

and  maintain  the  navipration  of  the  river  where   they  were,  and   were    dangerous 

Lee,  but  they  negligently,  carelessly,  and  to  the  navigation,  but  they  did  not  re- 

wilfully  neglected  to  preserve  and  main-  move  them  nor  warn  the  plaintiffs  against 

tain  the  same,  and  negligently  allowed  them. 
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Se'veral  authorities  were  cited  by  the  plaintiflfs'  counsel. 
The  earliest  in  date  was  Parnaby  v.  Lancaster  Canal  Com- 
pany {^).  The  plaintiff  in  that  case  was  the  owner  of  a  fly- 
boat,  and  brought  his  action  against  the  defendants,  wlio 
were  owners  of  a  canal,  and  by  their  act  were  entitled 
to  levy  tolls  upon  boats  navigating  it,  and  had  power  to 
remove  any  boat  obstructing  the  navigation.  The  plaintiff 
alleged  that  they  had  failed  to  remove  a  boat  which  had 
sunk  and  obstructed  the  navigation,  whereby  the  plaintiff's 
boat  struck  against  it,  and  was  damaged.  The  plaintiff 
contended  for  the  liability  of  the  defendants  upon  two 
grounds,  first,  That  they  were  liable  by  reason  of  the  clause 
in  their  act,  by  which  they  were  empowered,  and  therefore 
it  was  argued,  bound  to  remove  the  sunken  boat ;  and  sec- 
ondly. That  a  duty  attached  to  the  defendants  at  common 
law  to  make  good  the  navigation  of  the  *canal,  whilst  [123 
they  exacted  tolls  for  their  benefit.  The  Courts  of  Queen's 
Bench  and  Exchequer  Chamber  decided  in  favor  of  the 
plaintiff  upon  the  latter  ground,  the  Court  of  Queen's  Bench 
saying  that  the  case  is  not  like  that  of  public  officers  who 
derive  no  benefit :  *'  The  present  defendants  on  tlie  contrary 
invite  the  whole  public  to  navigate  on  their  canal  in  consid- 
eration of  the  tolls  paid  ;"  and  further  likening  the  case  to 
that  of  a  shopkeeper  who  leaves  a  trap-door  open  in  his 
shop.  Tiie  Court  of  Exchequer  Chamber  also  say:  *'The 
facts  stated  in  tlie  inducement  show  that  the  company  made 
the  canal  for  their  profit,  ar)d  opened  it  to  the  public  upon 
the  payment  of  tolls  to  the  company,  and  the  common  law 
in  such  a  case  imposes  a  duty  upon  the  proprietors,  not  per- 
haps to  repair  the  canal,  or  absolutely  to  free  it  from 
obstructions,  but  to  take  reasonable  care,  so  long  as  they 
keep  it  open  for  the  public  use  of  all  who  may  choose  to 
navigate  it,  that  they  may  navigate  without  danger  to  their 
lives  or  propert^^"  As  to  the  first  ground  the  decision  was 
in  favor  of  the  defendants,  the  Court  of  Exchequer  Chamber 
saying,  **  The  principal  objection  in  this  case  was,  that  the 
clause  recited  in  the  declaration  and  which  is  therein  stated 
to  have  cast  a  duty  on  the  company  to  remove  the  obstruc- 
tion caused  by  the  sunken  boat,  was  not  obligatory,  but  was 
an  enabling  or  a  permissive  clause  only.  And  we  are  all  of 
that  opinion.  Neither  the  clause  recited,  nor  anything  in 
the  act  of  Parliament  contained,  imposes  such  a  duty  upon 
the  defendants  below,  and  the  allegation  in  the  declaration 
as  to  the  duty  of  the  company  seems  to  have  been  founded 

0)  11  A.  &  E.,  223. 

31  Eng.  Rkp.  52 


410  EXCHEQUER  DIVISION.  [VoL  IV. 

•1879  Forbes  v.  Lee  Conservancy  Board. 

on  a  mistake  as  to  the  true   meaning  and  effect  of  that 
clause." 

In  Mersey  DocJcs  Trustees  v.  Oibbs  ('),  the  House  of  Lords 
decided  that  the  trustees  were  liable  for  negligently  allowing 
a  bank  of  mud  to  remain  at  the  entrance  of  their  dock,  but 
in  so  holding  the  judgment  was  based  upon  the  principle 
acted  upon  in  Parnaby  v.  Lancaster  Canal  Co.  (•),  the  Lord 
Chancellor  (Lord  Cranworth)  saying  that  the  only  diflFerenoe 
between  that  case  and  the  one  before  the  House  was  that  in 
the  latter  the  trustees  did  not  collect  tolls  for  their  own 
profit,  but  merely  as  trustees  for  the  benefit  of  the  public, 
which  did  not,  in  his  opinion,  make  any  difference  in  prin- 
124]  ciple  in  respect  to  their  liability  ;  and  I  tind*nothing, 
either  in  the  opinions  given  by  the  noble  and  learned  Lords 
who  took  part  in  that  case,  or  in  that  of  the  judges  who 
were  called  in,  to  show  that  they  disapproved  of  that  por- 
tion of  the  judgment  of  the  Court  of  Exchequer  Chamber 
in  Parnaby  v.  Lancaster  Canal  Co,  ("),  which  negatived 
any  liability  of  the  defendants  based  upon  the  language  of 
their  act. 

The  tendency  of  the  opinion  of  the  judges  in  Mersey 
Docks  Trustees  v.  Oibbs  (')  is  no  doubt  to  limit  the  effect  of 
some  of  the  decisions  whereby  trustees  and  commissioners 
of  public  works  have  been  shielded  from  the  result  of  their 
nt'gligence,  and  there  is  great  weight  in  the  observation  that 
'*  it  is  contrary  to  the  general  rule  of  law,  not  only  in  this 
country  but  in  every  other,  to  make  a  person  judge  in  his 
own  cause  ; "  but  to  this  is  added,  "  though  the  Legislature 
can,  and  no  doubt  in  a  proper  case  would,  depart  from  that 
general  rule,  an  intention  to  do  so  is  not  to  be  inferred  ex- 
cept from  much  clearer  enactments  than  any  to  be  found  in 
these  statutes"  (*). 

The  position  of  the  present  defendants,  who  have  no  prop- 
erty or  pecuniary  interest  in  the  old  river  Lee,and  the  language 
of  their  act,  are  very  different  to  those  which  existed  in  the 
case  last  cited.  Moreover,  it  is  to  be  noticed  that  in  all  the 
cases  which  are  carefully  collected  and  commented  upon  in 
the  opinion  of  the  judges,  not  only  were  the  defendants  per- 
sons incorporated  for  the  express  purpose  of  constructing 
and  carrying  out  particular  works  essential  to. the  expressed 
object  of  the  Legislature,  but  the  injuries  in  respect  of  which 
damages  were  sought  arose  from  an  act  of  commission  or 
omission  connected  with  such  works;  whereas  here,  so  far 
as  the  ancient  course  of  the  river  Lee  is  concerned,  it  does 

(')  Law  Rep.,  1  H.  L.,  93.  O  11  A.  «k  E.,  228. 
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not  appear  from  the  act  that  any  new  works  were  to  be  ex- 
ecuted, or  that  except  in  the  discretion  of  the  trustees  any- 
thing whatever  was  to  be  done.  In  the  more  recent  case  of 
Winch  V.  Conservators  of  the  T7iames('),  in  which  tiie  de- 
fendants were  held  liable  for  the  non-repair  of  the  towing-path 
adjoining  the  river  Thames,  the  judgment  proceeded  upon 
the  same  principle  as  was  acted  upon  in  Mersey  Docks  Trus- 
tees y.  Oibbs{*)\  the  majority  of  the  Court  of  Exchequer 
Chamber  saying  :  *' We  think  *it  is  enough  to  sup-  [125 
port  this  verdict  if  the  defendants  were,  so  long  as  they  kept 
the  towing-path  open  and  took  toll  for  its  use,  under  an  ob- 
ligation to  those  whom  they  invited  to  use  it  to  take  reason- 
able care  to  see  that  the  towing-path  was  in  such  a  state  as 
not  to  expose  those  using  it  to  undue  danger."  Before 
quitting  the  cases  \yhich  bear  upon  tliis  part  of  the  case  I 
ought  to  allude  to  Ilartnall  v.  Rycle  Commissioners  {^),  in 
which  the  defendants,  who  were  improvement  commission- 
ers, were  held  liable  for  non-repair  of  a  footway  wliich  was 
a  highwa}' ;  and  Ohrby  v.  Ryde  Commissioner's  i^\  where 
the  defendants  were  held  liable  for  not  properly  fencing  a 
footway.  But  o\\  reference  to  these  cases  and  the  statutes 
upon  which  they  are  founded,  it  will  be  seen  that  in  the  first 
the  defendants  were  substituted  for  the  parish  as  to  the  re- 
pair of  highways  within  their  district,  and  by  the  neglect 
complained  of  had,  according  to  the  express  provision  of 
their  act,  committed  a  misdemeanor.  In  the  second  the 
language  of  the  act,  by  which  the  defendants  were  consti- 
tuted and  their  duties  defined,  was  clearly  imperative.  On 
the  other  hand,  in  Parsons  v.  St.  Mattliew,  Bethnal  Green  (*), 
where  the  words  of  the  statute,  under  which  it  was  sought 
to  make  the  defendants  liable,  were,  "it  shall  be  lawful  for 
every  vestry  to  repair,"  the  court  said  this  gave  the  defend- 
ants a  discretion,  and  therefore  they  were  not  liable  for  non- 
repair of  a  highway.  The  case  of  Re  Newport  Bridge  (')  is 
to  the  same  effect. 

Thus  far  I  have  been  led  both  by  principle  and  authority 
to  the  conclusion,  that  there  is  no  such  obligation  laid  upon 
the  defendants  by  statute  as  makes  them  liable  for  the  non- 
removal  of  the  obstruction  complained  of,  and  in  dealing 
with  this  part  of  the  case  it  has,  I  think,  been  made  also  to 
appear  that  the  position  of  the  defendants  is  such  that  no 
common  law  liability  can  be  inferred.     But  before  I  so  hold, 

(')  Law  Rep.,  9  C.  P.,  378 ;  10  Eng.  R.,  («)  4  B.  A  S.,  361  ;  3S  L.  J.  (Q.B.),  89. 

212.  {*)   6  B.  &  8.,  743  ;  33  L.  J.  (Q.B.).  296. 

O  Law  Rep.,  1  H.  L..  93.  (*)  Law  Rep..  3  C.  P.,  56. 
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I  would  notice  an  argument  wliich,  were  it  well  founded  in 
fact,  would  certainly  be  entitled  to  great  weight.  It  waa 
said  on  behalf  of  the  plaintiffs  that  although  the  particular 
place  where  the  plaintiffs'  barge  was  injured  was  a  portion 
of  the  old  river  Lee,  the  navigation  of  wliich  was  expressly 
1261  exempt  from  *toll,  the  statutes  must  be  read  together, 
and  that  their  intention  was  to  deal  with  the  whole  navigation 
as  one  entire  subject-matter  as  to  which  the  trustees  must  be 
treated  as  proprietors,  and  that  although  the  right  to  take 
tolls  is  confined  to  the  new  cuts  and  locks,  it  is  taken  for 
the  benefit  of  and  to  be  expended  upon  the  whole  navigation, 
whether  new  or  old.  I  have  carefully  considered  the  de- 
fendants' acts  with  a  view  to  see  whether  any  true  founda- 
tion for  this  argument  exists,  but  so  far  from  finding  any  it 
appears  to  me  that  an  intention  is  clearly  shown  throughout 
to  preserve  the  legal  status  of  the  old  river  Lee,  and  the 
right  of  the  public  to  navigate  it  intact;  and  this  is  only 
what  would  be  expected  where  the  Legislature  was  dealing 
with  an  ancient  highway  navigable  at  all  times  and  by  all 
persons. 

This  contention  must  therefore  fail.  The  conclusion  at 
which  I  have  arrived  makes  it  unnecessary  to  enter  upon 
the  consideration  of  a  question  which  was  argued  before  me, 
and  has  been  much  discussed  in  many  of  the  cases,  namely, 
whether  the  funds  of  the  defendants  derived  from  their 
tolls  are  applicable  to  the  satisfaction  of  damages  in  an 
action  such  as  the  present.  The  result  of  this  conclusion  is 
that,  notwithstanding  the  findings  of  the  jury,  no  legal  cause 
of  action  has  been  established,  and  judgment  must  be  en- 
tered for  the  defendants  with  costs. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiffs  :   TViomson,  Son  &  BrooJcs. 
Solicitor  for  defendants  :  R.  J,  Pead, 


[4  Exchequer  Division,  127.] 
March  11,  1879. 

127]  *Wkbster  V.  Pktuk  and  Others. 

rriufifMil  and  Surety — Dixrliarffe  of  Snreti/ — Suf/fcqiu^t  Leffislalion  affecting  Indemnity 
—  Ktfirt  on  Linhififif  of  Snretif — AbaiuhmmeiU  of  Jiailwai/ft  Art,  1850  (18  d:  14  VicL 
c.  8ii),  «.  m—Jiailwaii Compfiniea  Act,  1867  (30  d  31    I'ict.  c.  127),  M.  81,  32. 

The  plaintifT  p^ave  a  bond  to  the  Crown  conditioned  to  be  void  if  a  certain  railway 
was  completed  witliin  a  j^iven  time,  and  the  defendants  undertook  to  indemnifv  the 
plaintiff  against  all  liability  which  he  might  incur  in  giving  such  bond.    The  railway 
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was  not  completed,  and  the  ])laintiff,  under  the  Railway  Companies  Act,  1867,  which 
was  panned  after  the  srivin|j  of  the  bond,  applied  to  the  Board  of  Trade  to  anthonzo 
the  abandonment  of  the  railway  and  to  cancel  the  bond^  which  was  ordered  upon 
condition  that  the  money  secured  by  it  should  be  applied  as  assets  of  the  compan}'. 
The  com  pan}'  was  accordins^ly  wound  up,  and  the  plaintiff  paid,  under  an  order  of 
the  court,  a  part  of  the  money  secured  by  the  bond,  which  was  then  cancelled.  The 
plaintiff  brouj^ht  an  action  to  recover  the  amount  so  paid  from  the  defendants  on  their 
undertaking^  to  indemnify.     On  demurrer  to  the  statement  of  claim  : 

Hdd.  that  the  payment  made  by  the  plaintiff  to  obtain  the  cancelling  of  the  bond 
was  a  liability  incurred  by  him  in  givins:  the  bond,  for  which  the  defendants  were 
liable  to  indemnify  him,  although  the  Railway  Companies  Act,  1867,  enabling  the 
plaintiff  to  take  proceedings  to  cancel  the  bond,  was  not  passed  when  the  indemnity 
was  given. 

Demurrer  to  a  statement  of  claim,  the  material  parts  of 
wliich  were  as  follows  : 

3.  On  the  30th  of  June,  1865,  the  plaintiff  and  the  defend- 
ants and  certain  other  persons,  bein^  mutually  interested  in 
the  passing  of  a  bill  through  Parliament  authorizing  the 
construction  of  the  South  Essex  Railway,  entered  into  an 
agreement  by  which  the  plaintiff,  on  the  one  hand,  under- 
took, amongst  other  things,  to  pay  a  sum* of  £800  towards 
the  parliamentary  expenses  incurred  in  obtaining  the  act, 
and  immediately  after  the  act  was  obtained  to  give  the 
necessary  bond  with  sufficient  sureties  to  the  Treasury  to 
release  the  parliamentary  deposit ;  and  the  defendants,  on 
tlie  other  hand,  together  with  certain  other  persons  men- 
tioned in  the  schedule  to  the  agreement,  jointly  and  severally 
undertook  to  indemnify  the  plaintiff  and  his  sureties  against 
all  liability  which  he  or  they  might  incur  in  giving  the 
said  bond  to  the  Treasury  to  the  extent  of  £10,000. 

4.  The  plaintiff  did  accordingly  pay  the  sum  of  £800  ;  and 
*on  the  20th  of  July,  1865,  he  and  one  Frederick  [128 
Doulton  as  his  surety  entered  into  the  agreed  bond,  by 
which  they  became  bound  to  Her  Majesty  the  Queen  in 
the  penal  sum  of  £40,000.  The  bond  was  conditioned  to 
be  void  if  the  South  Essex  Railway  Company  should,  within 
the  time  limited  for  the  completion  of  the  railway,  either 
open  tlie  railway  for  the  public  conveyance  of  passengers, 
or  prove  to  the  satisfaction  of  the  Lords  of  the  Committee 
of  Her  Majesty's  Privy  Council  for  Trade  and  Foreign 
Plantations,  that  the  company  had  paid  up  one-half  of  the 
amount  of  capital  by  the  South  Essex  Railway  Act  author- 
ized to  be  raised  by  means  of  shares,  and  had  expended  for 
the  purpose  of  the  act  a  sum  equal  in  amount  to  such  one- 
half  of  the  capital,  or  should  pay  to  Her  Majesty,  or  her 
heirs  or  successors,  the  full  sum  of  £20,000. 

6.  None  of  the  conditions  of  the  bond  were  ever  fulfilled, 
and  on  the  31st  of  December,  1873,  the  time  limited  for  the 
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completion  of  the  railway  having  long  previously  expired, 
the  plaintiff  being  liable  under  the  bond,  and  being  pre- 
vented from  disposing  of  his  property  by  reason  of  such 
liability,  applied,  in  pursuance  of  the  Abandonment  of 
Railways  Act,  1850,  and  the  Railway  Companies  Act,  1867, 
to  the  Board  of  Trade  to  issue  their  warrant  authorizing  the 
abandonment  of  the  railway,  and  to  cancel  the  bond. 

6.  On  the  9th  of  May,  1874,  the  Board  of  Trade  grants 
the  application,  but  upon  condition  that  the  money  secured 
by  the  bond  should  be  applied  as  part  of  the  assets  of  the 
company. 

7.  On  the  3d  of  July,  1874,  the  company  was  ordered  to 
be  wound  up  by  the  Court  of  Chancery  under  the  provi- 
sions of  the  Abandonment  of  Railways  Act,  1869 ;  and  on 
the  3d  of  November,  1876,  upon  the  application  of  the  oflS- 
cial  liquidator  of  the  company,  the  plaintiff  was  ordered  to 
pay  into  court  the  sum  of  £750  (which  was  estimated  as  a 
sufficient  sum)  a^  assets  of  the  company,  and  liberty  was 
given  to  the  official  liquidator  of  the  company,  upon  pay- 
ment being  made  of  such  sum  and  upon  the  plaintiff  under- 
taking to  make  good  ai)y  further  sum  that  might  be  requir»*d, 
to  apply  to  the  Treasury  to  have  the  bond  assigned  to  him 
to  be  cancelled.  In  pursuance  of  this  order  the  plaintiff, 
on  the  14th  of  December,  1875,  paid  the  sum  of  £750  into 
court,  and  gave  the  undertaking,  and  the  bond  was  after- 
wards cancelled. 

129]  *8.  On  the  18th  of  March,  1878,  upon  the  applica- 
tion of  the  plaintiff,  it  was  ordered  by  the  court  that  a  sum 
of  £258  45.  56?.,  less  certain  costs  of  the  official  liquidator, 
should  be  paid  out  to  the  plaintiff  as  the  part  remaining 
and  not  required  as  assets  of  the  company  of  the  sum  of 
£750  ;  and  the  plaintiff  afterwards,  on  the  21st  day  of  May, 
1878,  received  under  this  order  the  sum  of  £233  8^.  3d.  The 
plaintiff  thus  had  to  pay,  in  consequence  of  his  liability 
under  the  bond  the  sum  of  £.516  11.9.  9d.,  and  lost  the  inter- 
est thereon  at  5  per  cent,  from  the  14th  of  December,  1875, 
to  the  21st  of  May,  1878,  amounting  to  £91  4s.  Id. 

The  plaintiff  claimed  £607  16^.  4rZ.,  and  interest  thereon 
from  the  21st  of  May  until  judgment. 

One  of  the  defendants,  George  William  Hemans,  demur- 
red to  the  whole  of  the  statement  of  claim,  on  the  ground 
that  the  arrangement  entered  into  between  the  plaintiff  and 
the  Board  of  Trade,  referred  to  in  the  6th  and  6th  paragaphs 
of  the  statement  of  claim,  constituted  a  material  variation 
in  the  risk  against  which  he  agreed  to  indemnify  the  plain- 
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tiff,  and  titat  it  did  not  appear  that  the  arrangement  wa^i 
entered  into  with  his  knowledge  or  consent. 

Joinder  in  demnrrer. 

Oaivsford  Bruce  (i^.  Radcliffe^  with  him),  for  the  de- 
fendant :  This  is  a  contract  to  indemnify  the  plaintiff  on 
the  bond  that  has  not  been  enforced,  and  the  plaintiff  has 
incurred  no  loss  under  the  bond.  What  was  paid  was  in 
pursuance  of  a  voluntary  arrangement  outside  the  bond. 
Further,  the  act  under  which  the  arrangement  was  made 
was  passed  after  the  bond  was  given.  The  Abandonment 
of  Railways  Act,  1850  (13  &  14  Vict.  c.  83),  s.  31,  only  gave 
power  to  a  shareholder  to  petition  for  the  winding  up  of  tlie 
company.  The  Railway  Companies  Act,  1867  (30  &  31 
Vict.  c.  127),  s.  32  (*),  gave  power  to  make  the  application 
that  was  made  in  this  case,  and  s.  31  enables  the  Board  of 
Trade  to  make  it  a  condition  that  the  money  deposited  shall 
be  applied  as  part  of  the  assets  of  the  company.  But  this 
act  was  passed  after  the  bond  was  given,  and  there  is  there- 
fore nothing  to  take  the  case  out  of  the  ordinary  rule  of  law 
that  a  surety's  position  cannot  *be  altered  without  [130 
his  consent,  no  matter  whether  the  new  liability  is  less  or 
more  onerous:  Holme -^^  Brunskilli^). 

Webster^  Q.C.  {Bray  with  him),  for  the  plaintiff:  The 
defendant  undertook  to  indemnify  the  plaintiff  against  all 
liability  which  he  might  incur  in  giving  the  bond  to  the 
Treasury,  and  tiie  appropriation  of  part  of  the  money  as 
assets  of  the  company  in  the  winding-up  is  such  a  liability. 
The  defendant  has  not  pleaded  that  the  steps  taken  by  the 
plaintiff  were  improper,  but  relies  on  there  being  no  cause 
of  action.  The  parties,  however,  are  bound  by  legislation 
subsequent  to  their  agreement.  The  Railway  Companies 
Act,  1867,  was  a  remedial  act,  as  before  it  there  was  no  mode 
of  getting  rid  of  the  liability  on  the  bond.  If  a  third  per- 
son, a  creditor  for  instance,  had  applied,  the  plaintiff  would 
have  been  bound  by  the  order  of  the  Board  of  Trade,  and  it 
cannot  make  any  difference  that  he  himself  has  taken  ad- 
vantage of  the  provisions  of  the  act.  In  either  case  the 
liability  has  been  incurred  in  giving  the  bond,  and  the 
plaintiff  is  entitled  to  recover  on  the  indemnity.  [He  cited 
Smith  V.  Howell  ('),  Warwick  v.  Richardson  ('),  Ranelaugh 
V.  Hayes  (*),  BroughiorC s  Case  (•),  and  Wooldridge  v.  Nor- 

(')  Amended  by  the  Abandonment  of  (*)  10  M.  A  W.,  284. 

Railways  Act.  186*9  (32  A  83  Vict.  c.  144).  {^)  1  Vern.,  189. 

(«)  .3  Q.  B.  D.,  495 ;  28  Eng.  R.,  401.  («)  3  Co.  Rep.,  pt.  6,  23  b. 

(»)  6  Ex.,  780.  O  Law  Rep.,  6  Eq.,  410. 
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•  Oainaford  Brvce^  in  reply  :  In  the  cases  cited  there  was 
a  primary  liability,  and  not  as  here  a  liability  as  surety 
only.  The  distinction  is  clearly  expressed  in  Pitt  v.  Purs- 
sordid).  The  question  here  is  whether  the  defendant's  po- 
sition as  surety  has  been  altered  without  his  consent.  [He 
also  cited  Parker  v.  Lewis i^)^  and  Warre  v.  Calcerti^).'] 

Pollock,  B.:  This  is  a  case  not  without  difficulty,  in  part 
by  reason  of  the  novel  character  of  the  circumstances  under 
which  the  cause  of  action  is  alleged  to  have  arisen — circum- 
stances that  could  not  have  occurred  but  for  the  passing  of 
the  Railway  Companies  Act  of  1867.  Upon  the  part  of  the 
defendant  it  is  said  that  tiie  plaintiff  had  no  right  to  make 
the  payment  with  which  he  seeks  to  charge  the  defendant 
in  this  action. 

131]  *In  the  solution  of  this  case  I  think  I  must  look  at 
the  substance  of  the  defendant's  undertaking  on  the  indem- 
nity; no  doubt  Mr.  Bruce  is  perfectly  right  in  saying,  if  I 
am  to  treat  this  which  occurrea  and  which  led  to  the  pay- 
ment of  this  sum  of  money  as  an  alteration  or  variation  of 
that  liability  which  the  defendant  originally  came  under  by 
reason  of  the  contract  declared  upon,  then,  there  having 
been  no  consent  by  the  defendant,  there  not  having  been 
even  any  notice  of  the  steps  that  were  being  taken,  the  de- 
fendant was  discharged,  and  cannot  be  made  liable  for  that 
which  the  plaintiff  has  done ;  and  for  that  the  recent  case 
in  the  Court  of  Appeal  of  Holme  v.  BrunskiU  (*)  is  an  amply 
sufficient  authority.  Let  us  see,  however,  what  is  the  real 
effect  of  this  undertaking,  and  what  followed  upon  it.  The 
undertaking  stated  is:  **That  the  defendants  jointly  and 
severally  undertake  to  indemnify  the  plaintiff  and  his  sure- 
ties against  all  liability  which  he  or  they  might  incur  in 
giving  the  said  bond  to  the  Treasury  to  the  extent  of 
£10,000."  It  is  not  an  undertaking  to  indemnify  the  plaintiff 
against  any  amount  which  he  may  be  called  upon  to  pay  to 
the  Treasury,  it  is  an  indemnity  of  a  wider  kind,  because  apt 
and  proper  language  could  easily  have  been  used  to  express 
the  former ;  but  what  is  expressed  is  this,  *'  all  liability  which 
lie  or  they  might  incur."  It  is  quite  true  that  any  liability  for 
which  the  plaintiff  seeks  to  make  the  defendant  liable  must 
come  fairly  and  substantially  within  these  words,  but  if  it 
does,  any  objection  that  the  course  pursued  by  the  plaintiff 
was  not  the  proper  course,  but  one  open  to  objection  as  prej- 
udicial to  the  interests  of  the  defendants,  should  come  by 

(')  8  M.  &  W.,  538.  (»)  7  A.  A  E..  143. 

(«)  Law  Rep.,  8  Ch.,  1035;  7  Eng.  R.,         {*)  3  Q.  B.  D.,  496;  28  Eng.  R.,  401. 
629. 
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way  of  answer  and  should  be  averred  in  the  statement  of  de- 
fence. Those  hAncr  the  words  of  the  indemnity,  let  us  see 
what  happened.  None  of  the  condition^  of  tlie  plaintijBPs 
bond  to  the  Treasury  were  ever  fulfilled,  and  as  the  time 
limited  for  the  completion  of  the  railway  expired,  it  is  quite 
clear  that  the  plaintiflf  was  bound  and  liable  to  pay  the  sum 
in  the  bond  ;  and  had  he  paid  it  the  defendants  would  have 
been  liable  to  indemnify  him.  Further,  it  is  not  a  matter  to 
be  lost  sight  of  that  the  plaintiff  was  prevented  from  deal- 
ing with  his  property  by  reason  of  such  liability,  because 
this,  being  a  bond  to  the  Crown  and  not  a  mere  bond  to  the 
subject,  was  ^binding  on  his  lands.  That  being  so,  [132 
the  money  being  due,  what  is  it  that  the  plaintiff  does  ?  He 
avails  himself  of  the  means  that  are  given  by  this  statute, 
the  Railway  Companies  Act,  1867,  to  dowliat?  Not,  in 
my  opinion,  to  alter  or  vary  his  liability  as  if  he  had  shifted 
it  to  some  other  form  of  liability  or  had  come  under  some 
fresh  liability  which  would  have  been  different  from  that 
which  the  defendant  undertook;  but  he  does  that  which 
enables  him  to  determine  this  question  as  to  the  payment 
of  this  sum  of  money.  It  is  as  if  a  man  having  a  bond  to 
pay,  and  being  liable  to  pay  £1,000,  had  been  told,  "If  you 
will  appear  upon  a  particular  day  and  pay  the  sum  of  £100 
instead  of  £1,000  at  the  Bank  of  England,  you  shall  be 
free."  If  that  were  done,  I  should  say  it  was  not  creating 
a  new  obligation,  but  rather  availing  himself  of  the  means 
of  getting  rid  of  his  liability,  in  the  same  way  as  a  man 
does  who  goes  through  the  Bankruptcy  Court  instead  of 
paying  his  creditors  20^.  in  the  pound.  Reverting  to  the 
words  of  the  indemnity,  **  against  all  liability  which  he  or 
they  might  incur  in  giving  the  said  bond  to  the  Treasury," 
it  seems  to  me  that  the  payment  made  by  the  plaintiff 
may  fairly  be  said  to  have  been  a  liability  incurred  in  giving 
the  bond.  If  there  are  any  facts  which  show  that  this  is 
not  so,  they  must  come  from  the  defendants  by  way  of 
statement  of  defence. 

Judgment  for  the  plaintiff'. 

Solicitors  for  plaintiff :  Hargrove  &  Co. 
Solicitors  for  defendant :  Radcliffe  &  Co, 

31  Eng.  Rep.  63 
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[4  Exchequer  Division,  138.] 
March  17,  1879. 

133]    *BoucH  V.  The  Sevenoaks,  Maidstone  and  Tun- 
bridge  Railway  Company. 

Attachment  of  Debts — OamUliee — Rules  of  Supreme  Court,  Order  xlv.  Rule  2 — 
Interest  on  Railway  Stock  guaranteed  by  Garnishee. 

The  defendants  raised  money  by  the  issue  of  capittd  stock  to  complete  a  portion  of 
their  line.  By  an  arrangement  between  the  defendants  and  tlie  D.  Railway  Com- 
pany, confirmed  by^an  act  of  Parliament,  the  line  was  worked  by  the  latter  company, 
who  provided  and  paid  to  the  defendants  half-yearly  a  sum  of  money  for  the  payment 
of  interest  on  the  stock.  Judgrment  having  been  recovered  by  the  plaintiff  against 
the  defendants  and  one  of  the  half-yearly  instalments  beinsr  due  : 

Held,  that  it  could  be  attached  in  the  hands  of  the  D.  Railway  Company  as  a  debt 
under  the  Rules  of  the  Supreme  Court,  Order  xlv.  Rule  2. 

Special  case.  The  plaintiff  having  obtained  jadgraent 
against  the  defendants  (hereinafter  called  the  Sevenoaks 
Company),  applied  at  chambers  for  an  order  to  attach  all 
debts  due  to  the  defendants  from  the  London,  Chatham  and 
Dover  Railway  Company  (hereinafter  called  the  Dover  Com- 
pany). On  the  hearing,  the  Dover  Company  attended  and 
admitted  that  they  held  a  sum  of  £4,750,  payable  under 
the  terms  of  arrangement,  hereinafter  mentioned,  and  pro- 
fessed themselves  to  be  willing  to  abide  the  order  of  the 
court;  but  the  Sevenoaks  Company  and  certain  of  their 
stockholders,  represented  by  George  Herbert  Pember,  also 
appeared,  and  claimed  that  the  amount  so  held  by  the 
Dover  Company  could  not  be  attached  to  answer  the  judg- 
ment debt.  An  order  was  made  that  a  special  case  should 
be  stated  between  the  judgment  creditor  on  the  one  hand  as 

1)laintiff,  and  the  Sevenoaks  Company  and  George  Herbert 
^ember,  on  behalf  of  himself  and  others,  the  stockholders, 
on  the  other  hand  as  defendants.  A  case  was  accordingly 
stated,  which,  so  far  as  is  material,  was  as  follows : 

1.  On  the*  3d  of  June,  1872,  the  Sevenoaks  Company  en- 
tered into  an  arrangement  under  seal  with  the  Dover  Com- 
pany for  the  purpose  of  providing  for  the  construction  of  a 
line  of  railway  from  Otford  to  Maidstone,  in  the  county  of 
Kent,  forming  a  separate  section  of  the  undertaking  of  the 
134]  Sevenoaks  Company,  and  called  *the  Maidstone  Ex- 
tension, which  the  Sevenoaks  Company  had  been  previously 
authorized  to  construct  but  had  not  constructed. 

2.  Tile  deed  of  arrangement  after  providing  that  the  Seven- 
oaks Company  should  forthwith  construct  and  complete 
the  line,  that  the  Dover  Company  should  work  it  when  com- 
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pleted,  and  that  the  Sevenoaks  Company  should  from  time 
to  time  issue  such  an  amount  not  exceeding  £200,000  of  a 
certain  authorized  capital  of  £300,000  as  should  be  requisite 
for  the  construction  of  the  line  and  for  other  specified  pur- 
poses, provided  further  by  clauses  4,  5,  6,  7  and  9,  as 
follows : 

'*4.  The  Dover  Company  shall  provide  and,  if  need  be, 
annually  pay  the  sum  of  £9,000  for  the  payment  of  interest 
on  the  stock  issued  by  the  Sevenoaks  Company  in  accord- 
ance with  these  terms,  and  such  suni  of  *£9,()00  shall  be  pay- 
able and  be  paid  from  the  day  on  which  the  Maidstone  line 
shall  be  completed  as  aforesaid. 

'*  5.  The  sura  provided  for  by  the  last  preceding  clause  to 
be  from  time  to  time  provided  and  paid  by  the  Dover  Com- 
pany (in  these  terms  called  the  '  contribution  of  the  Dover 
Company'),  shall  be  deemed  to  become  payable  from  day 
to  day,  but  shall  be  paid  at  the  same  time  as  the  interest  oq 
the  Dover  Company's  Arbitration  Debenture  Stock  is  paid. 
"6.  The  contribution  of  the  Dover  Company  shall  be  a 
charge  on  the  undertaking  of  the  Dover  Company  next  after 
the  interest  on  their  existing  debenture  stocks. 

"7.  The  contribution  of  the  Dover  Company  shall  be  re- 
paid to  them  out  of  the  net  earnings  of  the  Maidstone  line, 
and  any  deficiency  in  that  behalf  of  those  earnings  in  any 
year  shall  be  a  charge  on  the  net  earnings  of  that  line  in 
every  subsequent  year  until  the  same  is  fully  paid. 

*'9.  The  gross  earnings  of  the  Maidstone  line  shall  be  ap- 
plicable and  applied  in  the  manner  and  with  the  priorities 
following,  and  not  otherwise  : 

**(1.)  In  payment  to  or  retention  by  the  Dover  Company, 
of  the  actual  cost  of  working  the  same  as  herein- 
before provided. 
*'  (2.)  In  repayment  to  or  retention  by  the  Dover  Company, 
of  their  contribution,  and  of  any  sum  or  sums 
which  may  for  *the  time  being  be  due  to  [135 
them  under  article  7  of  these  terras. 
"(3.)  In  payment  of  the  residue  then  remaining  to  the 

Sevenoaks  Company  for  their  own  benefit." 
3.  The  arrangement  was  confirmed  by  an  act  passed  in 
the  same  year  called  *'The  Sevenoaks,  Maidstone  and  Tun- 
bridge  Railway  Act,  1872,"  in  the  following  terms: 

'*Tiie  terms  of  arrangement  set  forth  in  the  schedule  to 
this  act  are  hereby  confirmed,  and  the  same  shall  be 
in  all  respects  as  fully  as  if  the  same  were  set  forth 
at  length  and  enacted  in  the  body  of  this  act,  binding 
on  the  cooipany  and  their  stockholders,  and  ou  the 
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Dover  Company,  their  debenture  atockliolders,  credit- 
ors, preference  stockholders  and  ordinary  stockhold- 
ers, and  sliall  be  carried  into  effect." 
4.  The  act  also  contained  in  its  21st  section  provisions 
for   the  realization  and  distribution  of    the  assets  of   the  ' 
Sevenoaks  Company  in  the  event  of  its  being  wound  up  on 
the  transfer  (which  was  authorized  by  the  act)  of  its  under- 
taking to  the  Dover  Company,  and  enacted  that  subject  to 
the  payment  or  satisfaction  of  all  their  debts  and  liabilities, 
the  company  should  pay  and  distribute  its  assets  among  its 
registered  shareholders. 

6.  The  23d  and  24th  sections  provided  that  after  the  debts, 
liabilities  and  engagements  of  the  company  should  be  paid, 
satisfied,  or  discharged,  and  their  net  moneys  distributed, 
the  company  should  be  dissolved,  but  that  everything  done 
before  the  dissolution  should  be  as  valid  as  if  tha  dissolu- 
tion had  not  happened,  and  should  not  be  prejudiced  or 
affected  thereby. 

6.  The  terms  of  arrangement  were  modified  by  the  Seven- 
oaks,  Maidstone  and  Tunbridge  Railway  Act,  1873,  to  this 
extent  that  the  sum  of  £200,000,  hereinbefore  referred  to, 
was  increased  to  £211,000,  and  the  sum  of  £9,000  was  in- 
creased to  £9,50a 

7.  Either  party  had  liberty  to  refer  to  the  act  of  1872,  and 
to  the  terms  of  arrangement,  and  also  to  refer  to  the  act  of 
1873,  and  the  acts  therein  recited,  and  to  38  &  39  Vict.  c.  cciii, 
as  if  the  same  were  incorporated  in  the  case. 

8.  The  deed  of  arrangement  as  so  modified  was  carried  into 
effect,  and  the  Sevenoaks  Company  issued  the  prospectus 
136]  hereinafter  *(so  far  as  is  material)  set  out,  inviting 
subscriptions  to  the  stock  to  the  amount  of  £200,000  : 

*'  Sevenoaks,  Maidstone  and  Tunbridge  Railway  Company, 

''Extension  from  Otford  to  Maidstone, 

"  Part  of  working  system  of 

''London,  Chatham  and  Dover  Railway  Company, 

"Issue  of  £200,000  stock. 
"Guaranteed  £4  10^.  per  cent,  by  London,  Chatham  and 
Dover  Railway  Company,  from  the  completion  of  the  line, 
and  entitled  to  £1  10s,  per  cent,  additional  interest  from 
profits  of  line. 

"The capital  now  to  be  raised  under  the  act  of  last  session 
and  the  agreement  with  the  London,  Chatham  and  Dover 
Company,  confirmed  by  rhat  act,  will  be  entitled  in  perpe- 
tuity to  the  payment  of  £4  10s.  per  cent,  per  annum  by  the 
London,  Chatham  and  Dover  Company  from  the  completion 
of  the  line.     This  guarantee  which  is  absolute,  and  not  de- 
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p*»ndent  on  the  profits  of  the  line  itself,  will  rank  after  the 
arbitration  and  B  debenture  stocks  of  the  London,  Chatham 
and  Dover  Company,  not  exceeding  in  the  whole  £6,999,000, 
and  before  its  preference,  capital  and  ordinary  stock. 

"This  guarantee  is  therefore  certain,  and  when  payable 
on  the  completion  of  the  line,  the  stock  will  yield  £4  10^. 
per  cent,  for  the  payment  of  which  an  estimated  gross  re- 
ceipt of  £34  per  mile  per  week  will  suffice. 

"The  additional  interest  of  £1  10*.  per  cent,  has  been 
attached  to  the  stock  by  the  Sevenoaks,  Maidstone  and  Tun- 
bridge  Railway  Company,  under  the  act  of  last  session, 
and  will  be  payable  out  of  the  net  earnings  of  the  line,  after 
payment  and  recoupment  to  the  London,  Chatham  and 
bover  Company,  of  working  expenses,  and  the  amount  of 
the  guaranteed  interest  paid  by  them. 

'*The  guarantee  as  authorized  last  session  is  limited  to 
£9,000,  or  £4  105.  per  cent,  on  the  sum  of  £200,000.  In 
consequence,  however,  of  the  great  increase  in  the  price  of 
material  and  cost  of  labor  since  the  original  estimate  was 
made,  the  directors  of  the  London,  Chatham  and  Dover 
Company,  have  by  resolution  agreed  (subject  to  parliament- 
ary sanction  and  to  the  approval  of  their  proprietors)  to 
extend  the  guarantee  for  the  completion  of  the  *line  [137 
by  an  additional  £500  per  annum,  so  as  to  cover  the  sura 
of  £211,000,  and  a  bill  is  now  before  Parliament  for  this 
purpose. 

''The  £200,000  capital  now  to  be  raised  will  therefore  be 
part  of  a  sum  of  £211,000. 

"The  money  raised  will  be  solely  applicable  to  the  com- 
pletion of  the  line  under  the  provisions  of  the  act  of  1872." 

The  Dover  Company  caused  to  be  published  and  circu- 
lated with  the  above  prospectus  a  letter  recommending  the 
proposed  issue  of  stock  to  the  favorable  consideration  of 
their'proprietors. 

The  stock  and  also  the  additional  £11,000  of  stock  were 
subscribed  for  aiid  allotted  on  the  terms  set  forth  in  the 
prospectus. 

9.  The  stockholders  are  registered  members  of  the  Seven- 
oaks  Company,  having  like  qualifications  and  rights  of 
voting  with  other  members. 

10.  Ever  since  the  completion  of  the  line  the  Dover  Com- 

!)any  have,  in  execution  of  the  deed  of  arrangement,  every 
lalf  year,  viz.,  on  the  15th  of  January  and  the  15th  of  July 
each  year,  paid  to  the  Sevenoaks  Company  the  sum  of 
£4,750,  being  half  the  sum  of  £9,500 ;  such  payment  has 
been  made  out  of  the  profits  of  the  Dover  Company  next 
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after  the  interest  on  tlieir  debenture  stock,  by  check  payable 
10  the  Sevenoaks,  Maidstone  and  Tunbridge  Railway  Com- 
pany, or  order. 

The  Sevenoaks  Company,  upon  receipt  thereof,  have,  after 
indorsing  the  same,  paid  it  into  an  account  at  their  bankers 
opened  in  the  names  of  two  directors  of  the  Sevenoaks  Com- 
pany, by  whom  tlie  same  has  been  transferred  to  another 
wholly  separate  and  distinct  account  at  the  bankers  entitled 
the  ''Interest  \y arrant  Account,"  from  which  the  interest 
warrants  were  paid  by  the  bankers  to  the  stockholders  in 
respect  of  the  stock. 

11.  On  the  16th  of  July,  1878,  when  the  garnishee  order 
was  served,  one  of  the  half-yearly  payments  of  £4,750  was 
due  and  payable  by  the  Dover  Company  to,  the  Sevenoaks 
Company  (viz.,  on  the  16th  of  July,  1878),  and  a  check  had 
actually  (viz.,  on  the  10th  day  of  July,  1878)  been  drawn 
and  signed  ready  to  be  paid  to  the  Sevenoaks  Company,  but 
it  had  not  been  handed  to  them.  In  consequence  of  these 
proceedings  and  the  orders  herein  this  check  was  afterwards 
cancelled. 

12.  According  to  the  accounts  as  rendered  by  the  Dover 
138]  *Company  there  had  never  been  any  surplus  earn- 
ings payable  by  the  Dover  Company  to  the  Sevenoaks 
Company,  or  to  the  stockholders  over  and  above  the  an- 
nual sum  of  £9,500.  The  earnings  in  respect  of  the  Maid- 
stone extension,  after  providing  for  the  working  expenses 
for  the  half  year  ending  the  30t.h  of  June,  1878,  according  to 
the  accounts,  amounted  to  £230  5s.  lOd. ;  and  the  whole  earn- 
ings, after  providing  for  working  expenses,  since  the  open- 
ing of  the  line  in  June,  1874,  to  £2,624  10^.  9d, 

The  question  for  the  opinion  of  the  court  was  whether  the 
sum  of  £4,750,  or  any  part  thereof,  was  on  the  16th  of  July, 
1878,  liable  to  be  attached  by  the  judgment  creditor  to- an- 
swer the  judgment  debt? 

Webster^  Q.C.  {Bray  with  him),  for  the  plaintiff:  The 
act  sanctions  an  arrangement  between  the  two  railway  com- 
panies, and  as  between  the  preference  and  other  sharehold- 
ers of  the  Sevenoaks  Company  it  is  binding,  but  it  does  not 
create  debenture  holders  or  mortgagees,  and  does  not,  there- 
fore, affect  the  rights  of  creditors.  [He  referred  to  In  re 
Stuart's  Trusts  (*).] 

Herschell^  Q.C.  (Jeune  with  him),  for  the  defendants  and 
other  parties  interested  :  These  shareholders  subscribed  for 
this  stock  on  the  footing  that  the  dividends  should  not  de- 
pend on  the  earnings  of  the  Sevenoaks  Company,  but  on 

(')  4  Ch.  D.,  213. 
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the  credit  of  the  Dover  Company.  The  latter  might  have 
paid  tile  dividend  direct  to  the  holders  of  the  stock,  but  they 
pa}'  it  to  the  Sevenoaks  Company  for  convenience  of  distri- 
bution, and  a  trust  attaches  to  it  under  the  act  of  Parliament 
in  the  hands  of  the  Sevenoaks  Company,  and  it  cannot  be 
attaclied. 

Webster,  Q.C.,  in  reply. 

Kelly,  C.B.:  This  case  is  by  no  means  free  from  diffi- 
culty, but  I  have  come  to  the  conclusion  that  this  money  is 
attaciiable  by  the  judgment  creditor. 

When  we  look  not  merely  to  the  terms  of  the  act  of  Par- 
liament, but  to  the  whole  case,  nothing  can  be  more  clear 
than  that  this  money  is  payable,  in  the  first  instance,  to  the 
Sevenoaks  Company,  and  Uiey,  on  receiving  it,  indorse  the 
check  or  order  *for  the  payment  of  the  money,  and  [139 
pay  it  into  their  bankers  to  the  use  of  the  holders  or  this 
stock.  But  before  they  can  thus  dispose  of  it,  and  before 
the  payment  into  any  bankers,  or  into  the  hands  of  any  per- 
son or  persons,  to  the  use  of  the  stockholders,  they  must 
themselves  have  the  money. 

Now,  if  the  transaction  takes  place  in  this  way  that  the 
Dover  Company  or  their  agent,  or  some  officer  of  their  com- 
pany, comes  and  lays  the  money  in  bank  notes  upon  a  table 
in  tiie  office  of  the  Sevenoaks  Company,  if  nothing  more 
occurs  the  Sevenoaks  Company  will  pay  it  over  to  the 
holders  of  this  stock.  But  before  that  takes  place,  and  while 
the  money  is  lying  upon  their  table,  what  is  there  upon  the 
agreement  or  the  act  of  Parliament  which  is  before  us  to  de- 
prive a  creditor  of  the  right  to  come  and  take  in  execution 
the  very  bank  notes  which  are  lying  upon  his  debtor's  table  ? 
If  so,  he  has  equally  the  right,  if  the  money  be  about  to  be 
paid  over,  but  has  not  yet  been  paid  over,  to  an  execution 
under  his  judgment,  and  to  claim  the  money  by  attachment, 
and  consequently  I  am  of  opinion  that  this  attachment 
should  succeed. 

Now,  as  to  the  arguments  which  have  been  urged  for  the 
defendants,  that  this  money  is  impressed  either  with  a  trust 
or  with  a  duty.  It  may  be  it  is  not  a  trust,  atid  does  not 
amount  to  a  trust,  but  merely  to  a  duty  to  pay  it  over  ac- 
cording to  the  arrangement  between  the  parties,  but  I 
cannot  agree  that  the  duty  which  is  imposed  upon  the  Sev- 
enoaks Company  to  apply  the  money  in  question  to  a  par- 
ticular purpose,  when  we  look  to  what  that  purpose  is, 
should  prevail  over  and  supersede  the  right  of  the  creditors, 
and  compel  the  payment  of  the  money  over  to  the  stock- 
holders.    There  is  a  clear  distinction  in  the  legal  rights  of 
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debenture  holders  and  preference  shareholders,  and  to  hold 
that  this  money  could  not  be  attached,  would  be  to  hold 
that  the  two  are  in  exactly  tlie  same  position.  It  may  be 
there  is  a  duty  here  or  that  there  is  what  may  be  called  a 
security,  it  may  also  be  called  a  direct  order  so  to  apply  the 
whole  of  the  money  which  the  Dover  Company  pay  over  to 
the  Sevenoaks  Company,  but  a  direction  to  do  this  cannot 
prevail  against  creditors  who  are  no  parties  to  any  such  ar- 
rangement. 

I  think,  therefore,  the  right  of  the  creditor  must  prevail, 
and  that  he  can  attach  this  money,  and  although  the  prefer- 
140]  ©nc®  stockholders  *will,  for  a  time  be  deprived  of  a 
portion  of  the  money  to  which  they  are  entitled,  they  are 
only  in  the  condition  of  any  ordinary  preference  sharehold- 
ers in  any  railway  company  where  there  are  debenture 
holders.  The  debenture  holders  must  be  paid  first  before 
anything  else,  for  they  have  a  charge  upon  the  company 
and  the  company's  property;  but  before  the  preference 
shareholders  can  defeat  the  claim  of  the  creditors,  there 
must  be  some  express  charge  or  assignment  of  the  trust  of 
the  property  in  question  which  those  preference  shareholders 
are  to  receive.  Here  there  is  really  nothing  more  than  a 
guarantee  and  an  agreement  for  the  benefit  of  these  prefer- 
ence stockholders  that,  in  addition  to  the  preference  which 
they  possess  under  the  constitution  of  the  railway  company 
and  the  acts  of  Parliament,  they  have  the  security  of  this 
undertaking  on  the  part  of  the  Dover  Company  to  provide 
the  Sevenoaks  Company  with  the  means  of  paying  their 
preference  stockholders  the  interest  to  which  they  are  enti- 
tled. It  is  a  cumulative  remedy,  a  cumulative  right  which 
they  possess,  but  I  do  not  think  that  it  can  possibly  prevail 
against  creditors. 

Under  these  circumstances  our  judgment  must  be  in  favor 
of  the  plaintiff. 

HuDDLESTON,  B.:  What  we  have  to  consider  is  this — 
whether  in  the  hands  of  the  Dover  Company  there  is  a  sum 
of  money  due  to  the  Sevenoaks  Company  which  the  plaintiff, 
as  a  judgment  creditor,  has  the  right  to  attach. 

The  Sevenoaks  Company  wanted  to  make  the  Maidstone 
line  and  for  that  purpose  they  entered  into  an  arrangement 
with  the  London,  Chatham  and  Dover  Company,  and  on  the 
faith  of  that  arrangement  they  issued  this  prospectus.  The 
arrangement,  ratified  by  act  of  Parliament,  was  made,  as 
appears  by  the  first  paragraph  of  the  case,  between  the  Sev- 
enoaks Company  and  the  Dover  Company.  Those  were  the 
two  parties  to  the  arrangement  and  no  other  persons,  and 
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Tinder  it  the  Dover  Company  were  bound  to  provide  and  if 
need  be  annually  pay  the  sum  of  £9,500.  Now  I  stop  for 
the  moment  and  ask  to  whom  were  they  to  pay  that  ?  I  ap- 
prehend it  must  be  clear  that  they  were  to  pay  that  to  the 
Sevenoaks  Company.  They  were  to  do  this  for  the  payment 
of  interest  on  the  stocks  which  were  issued  or  were  to  be 
issued  at  *that  time  by  the  Sevenoaks  Company  in  [141 
accordance  with  the  arrangement.  Tlie  public  were  to  sub- 
scribe that  sum  of  money  on  the  security  of  the  London, 
Chatham  and  Dover  Company,  and  it  was  pointed  out  to  the 
public  that  it  was  a  most  advantageous  investment,  because 
the  Dover  Company  undertook  to  pay  half-yearly  the  sum 
of  £4,750  in  respect  of  the  interest. 

What  is  the  position  of  those  persons  who  have  thus  ad- 
vanced their  money  ?  Mr.  Herschell  says  first,  they  are  in 
the  position  of  cestuis  que  trusty  and  then  he  seemed  to 
argue  that  they  are  persons  who  are  entitled  to  have  the 
money  paid  to  them  direct  by  the  Dover  Company.  Their 
position  certainly  is  not  that  of  debenture  holders.  Mr. 
Herschell  was  bound  to  admit  that  they  were  preference 
stockholders.  A  preference  stockholder  is  nothing  more 
than  a  stockholder  who  is  entitled  to  his  dividend  before 
any  one  else,  and  that  was  exactly  their  position.  It  is  said 
that  they  are  persons  who  are  entitled  to  be  paid  their 
moneys  as  against  a  judgment  creditor  of  the  company.  I 
must  say  I  cannpt  assent  to  that  proposition.  They  are 
shareholders  or  parties  in  a  concern,  taking,  no  doubt,  pri- 
ority over  others,  but  still  they  are  shareholders,  and  they 
are  liable  for  the  debts  of  the  concern.  Mr.  Herschell  says 
there  is  no  debt  at  all  that  could  be  attached  here.  The 
answer  to  that  is  that  the  money  is  due  upon  the  contract 
between  the  Dover  Company  and  the  Sevenoaks  Company, 
and  if  the  money  is  due  from  the  Dover  Company  to  the 
Sevenoaks  Company  by  the  agreement,  and  according  to 
the  course  of  practice  applicable,  an  action  might  be  brought. 
I  cannot  doubt,  therefore,  that  the  debt  is  due,  and  under 
these  circumstances  I  agree  with  my  Lord  that  the  plaintiff 
is  entitled  to  our  judgment. 

Judgmen  tfor  the  plaintiff. 

Solicitors  for  plaintiff:  Hargrove  &  Co, 

Solicitors  for  defendants:  rlewman^  Stretton  &  Hilliard. 

31  Enq.  Rep.  54 
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[4  Exchequer  Division,  142.] 
March  21,  1879. 

142]     *Gregson,  Appellant;  Potter  and  Others, 

Respondents. 

Tolls — Pier  Company — Xotice  of  Rate  aulfwrized  to  be  taken — Power  to  vary  TolU. 

A  pier  company  were  authorized  by  act  of  Parliament  to  charge,  for  goods  laden 
or  unladen  on  tlie  pier,  the  rat<ea  specified  in  a  schedule  to  the  act,  but  they  could 
only  demand  them  so  long  as  "  the  rates  for  the  time  being  authorized  to  be  taken  as 
thereinbefore  mentioned"  were  painted  on  a  board  affixed  to  the  premises.  By  a 
suli^quent  section  power  was  given  to  lower  the  tolls  or  to  raise  them  to  such  sums 
as  the  company  should  think  proper,  not  exceeding  the  sums  authorized  by  the  act. 
The  company  lowered  some  of  the  rates,  but  put  up  a  board  showing  the  tolls  con- 
tained in  the  schedule  to  the  act : 

HtUl,  that  the  act  required  the  actual  tolls  in  force  for  the  time  being,  and  not  the 
maximum  tolls  authorized  by  the  act  to  be  painted  on  the  board. 


[4  Exchequer  Division,  165.] 

March  22,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

155]  *PosTLETHWAiTE  V.  FuEELAND  and  Another. 

Ship — Charterparttf — "  Cnrf^o  to  he  diseharped  with  all  Despatch  according  to  the 
CtuUotn  of  ttu  Port " — Delay  by  Charterer  in  unloading  Vessel  thrm^h  Defideney  of 
Ligl^rs, 

The  defendants  cliarU»red  the  plaintiffs  vessel,  the  C,  to  carry  a  cargo  of  rails  to 
the  port  of  L.  The  charterparty  provided  that  the  cargo  should  be  taken  from 
alongside  at  merchants'  risk  and  expense,  and  should  be  *'  discharged  with  all  de- 
spatch according  to  the  cust-om  of  tlie  port."  By  the  custom  of  the  port  of  L,  vessels 
were  discharged  by  lighters  worked  along  a  warp,  and  upon  the  arrival  of  a  vessel 
she  was  reported  at  the  port-office,  and  in  her  turn,  with  respect  to  vessels  which  had 
previously  arrived,  one  lighter  was  sent  to  her  every  working  day  until  she  was 
discharged.  Upon  the  arrival  of  the  C.  at  L.  only  four  of  the  lighters  were  suitable 
for  the  discharge  of  her  cargo,  and  seven  vessels  laden  with  similar  cargoes  were 
already  lying  there  ;  in  consequence  of  these  circumstances  the  defendants  were  un- 
able to  begin  the  discharge  of  the  cargo  of  the  C.  until  twenty-four  working  days 
had  elapsed  from  her  arrival.  The  plaintiff  having  sued  to  recover  damages  for  the 
detention  of  the  C.  at  L.  during  these  twenty-four  days,  at  the  trial  the  judge  directed 
the  jury  that,  under  the  circumstances  above  mentioned,  there  was  no  oblijration 
upon  the  defendants  to  provide  one  lighter  for  unloading  the  carge  of  the  C.  for 
every  working  day  after  she  was  ready  to  unload,  and  that  if  the  defendants  had  used 
the  existing  a])pliances  at  L.  with  due  despatch,  according  to  the  custom  of  the  port, 
the  jury  ought  to  find  for  them  : 

//f/J,  by  Brett  and  Thesiger,  L.  JJ,,  affirming  the  decision  of  the  Exchequer  Divi- 
sion, Cotton,  L.J.,  dissenting,  that  the  direction  was  correct. 

This  was  an  appeal  by  the  plaintiflf  from  an  order  of 
Kelly,  C.B.,  and  Hawkins,  J.,  discharging  an  order  for  a 
new  trial. 
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The  facts  of  the  case  and  the  arguments  in  this  court  are 
sufficiently  stated  in  tlie  judgments  hereinafter  set  out. 

March  1,  3.  Coheriy  Q.C.,  and  Bigham,  for  the  plaintiff; 
Walkin  Williains^  Q.C.,  and  /.  A,  McLeod^  for  the  de- 
fendants. 

In  addition  to  the  cases  mentioned  in  the  judgments,  the 
following  case  was  referred  to  in  the  course  of  the  argu- 
ment :  Randall  v.  Lynch  (*). 

Cur.  adv,  vulL 

March  22.  The  following  judgments  were  delivered  : 
Thesiger,  L.J.:  The  plaintiff  in  this  action  was  on  the 
28th  of  *April,  1875,  the  owner  of  a  vessel  called  the  [156 
Cumberland  Lassie,  and  on  that  day  chartered  her  to  the 
defendants  to  carry  a  cargo  of  about  370  tons  of  steel  rails 
and  fastenings  from  Barrow-in-Furness  to  East  London,  in 
South  Africa,  and  there  discharge.  The  charterparty  pro- 
vided that  the  cargo  should  be  brought  to  and  taken  from 
alongside  at  merchants'  risk  and  expense,  and  contained  the 
following  stipulation  :  ''The  cargo  is  to  be  discharged  with 
all  despatch,  according  to  the  custom  of  the  port."  The 
action  is  brought  to  recover  damages  for  the  alleged  breach 
of  such  stipulation.  The  port  of  East  London  is  situate 
upon  a  river  having  a  bar  at  its  mouth,  and  into  which,  in 
consequence,  vessels  of  the  burden  of  the  Cumberland  Las- 
sie are  unable  to  enter  until  the  greater  part  of  their  cargo 
is  discharged.  The  discharge  is  performed  by  means  of 
lighters,  which  are  worked  to  and  from  the  ship  in  a  some- 
what unusual  manner.  There  is  one  large  warp  or  cable 
from  the  inside  to  the  outside  of  the  bar ;  from  that  warp 
there  branch  out  minor  warps ;  and  to  those  minor  warps 
vessels  loading  or  unloading  their  cargoes  attach  their  own 
cables.  Tlie  lighters  have  neither  sails  nor  oars,  and  are 
worked  by  being  pulled  along  the  warps  and  cables,  which 
I  have  described.  In  1875  the  business  of  loading  and 
unloading  vessels  was  mainly  conducted  by  a  company 
called  the  East  London  Landing  and  Shipping  Company,  to 
which  the  warps  belonged,  and  which  owned  nine  or  ten 
lighters  for  working  in  conjunction  with  the  warps.  Four 
only  of  these  lighters  were  suitable  to  the  discharge  of  the 
cargo  of  the  Cumberland  Lassie.  The  custom  or  practice 
of  the  port,  a-j  regards  the  discharge  of  vessels,  was  as  fol- 
lows :  Vessels  upon  arrival  reported  themselves  at  the  port- 
office,  and  in  the  order  in  which  they  reported  themselves, 
their  turn,  as  it  was  called,  for  unloading  came  in  rotation. 

{>)  2  Camp.,  862. 
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As  soon  as  a  vessel  came  in  turn,  one  lighter  was  sent  to  her, 
every  working  day,  until  such  time  as  she  was  finally  dis- 
charg<^d;  with  the  exception  that  when  the  mail  steamei-s 
came  in,  a  preference  was  given  to  them.  The  Cumberland 
Lassie  arrived  at  East  London  on  the  31st  of  August,  1875, 
and  was  ready  to  commence  discharging  her  cargo  on  the  fol- 
lowing day.  It  happened,  however,  that  at  the  end  of  1874  or 
the  beginning  of  1875  the  supply  of  iron  rails  to  the  govern- 
ment at  East  London  had  commenced,  and  in  consequence  the 
157]  number *of  vessels  arrivingat  the  portin  theautumnof 
1875  was  increased,  and  when  the  Cumberland  Lassie  arrived, 
there  were  already  lying  in  the  roadstead  seven  vessels 
laden  with  similar  cargoes  to  her  own.  The  government  ob- 
tained from  Algoa  Bay,  situate  at  least  150  miles  south  of 
East  London,  three  or  four  surf  boats,  two  of  which  appear 
to  have  been  brought  to  East  London  after  the  Cumberland 
Lassie  arrived  there,  and  all  of  which,  with  the  exception 
of  one  under  repair,  were  employed  in  discharging  the  ves- 
sels which  arrived  before  the  Cumberland  Lassie.  In  the 
result  the  turn  for  the  discharge  of  that  vessel  did  not  come 
until  the  6rh  of  October,  when  a  lighter  of  the  East  London 
Landing  and  Shipping  Company  commenced  to  discharge 
the  cargo.  Prom  that  time  it  is  not  contended  on  the  part 
of  the  plaintiff  rhat  there  was  any  undue  delay,  but  inas- 
much as  twenty-four  working  days  intervened  between  the 
date  of  the  ship's  being  ready  to  discharge  and  the  6th  of 
October,  the  plaintiff  seeks  to  recover  damages  in  respect  of 
the  non  discharge  of  cargo  during  these  twenty  four  days. 
The  evidence  establishes  that  the  time  occupied  in  discharg- 
ing the  vessel  was  not  greater  than  the  average  time  occu- 
pied in  discharging  vessels  of  like  tonnage  during  the  autumn 
of  1875.  At  the  trial  Lord  Coleridge  left  to  the  jury  to  say, 
first,  whether  there  was  any  settled  practice  or  custom  be- 
tween the  months  of  April  and  November,  1875,  as  to  the 
unloading  of  sailing  vessels,  laden  as  the  Cumberland  Lassie 
was  laden,  in  the  port  of  East  London ;  secondly,  if  there 
was,  whether  the  Cumberland  Lassie  was  unloaded  with  all 
despatch  according  to  the  custom  ;  and  the  jury  having 
answered  both  questions  in  the  affirmative,  the  learned  judge 
directed  the  verdict  and  judgment  to  be  entered  for  the  de- 
fendants. The  plaintiff  moved  the  Exchequer  Division  for 
a  new  trial,  on  the  ground  of  misdirection  and  that  the  ver- 
dict was  against  evidence;  and  the  conditional  order  for  a 
new  trial  having  been  discharged,  appealed  to  this  court. 

The  argument  before  us  has  really  resolved  itself  into  a 
question  as  to  the  construction,  which  the  clause  in  the 
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charterparty,  "the  cargo  is  to  be  discharged  with  all  de- 
spatch, according  to  the  custom  of  the  port,"  when  read  in 
conjunction  with  the  facts,  ought  to  bear.  The  plaintiflf  con- 
tends in  substance  that  Lord  *Coleridge  should  have  [158 
told  the  jury  that  as  soon  as  the  Cumberland  Lassie  was 
ready  to  discharge,  the  defendants  ought  to  have  provided 
her  with  one  lighter  for  every  working  day,  except,  perhaps, 
days  on  which'the  lighters  were  engaged  in  discharging  the 
mail  steamers.  If  the  plaintiff  is  right  in  this  contention,  I 
think  it  clear  that  the  learned  judge  did  misdirect  the  jury, 
for  he  certainly  indicated  to  them  that  there  was  no  such 
obligation  upon  the  defendants  to  provide  lighters ;  but  I  am 
of  opinion  that  the  plaintiff  is  not  right  in  his  contention. 
In  order  to  support  it,  his  counsel  treat  the  clause  of  the 
charterparty  in  question  as  if  the  words  "  with  all  despatch  " 
were  unconnected  with  the  words  '*  according  to  the  custom 
of  the  port,"  and  endeavor  by  that  means  to  read  the  clause 
as  running  in  this  way — "  the  cargo  is  to  be  discharged  ac- 
cording to  the  custom  of  the  port  and  with  all  despatch." 
Reading  the  clause  in  that  way,  they  argue,  not  without 
force,  that  the  custom  of  the  port  was  to  regulate  the  mode 
of  discliarge,  i.e.,  the  mode  of  discharging  by  a^ingle  lighter 
worked  by  the  warps  and  cables,  but  was  not  to  regulate 
tile  time  of  commencing  the  discharge  or  the  rate  of  despatch, 
which,  it  was  contended,  was  to  be  as  fast  as  one  lighter, 
commencing  as  soon  as  the  vessel  was  ready  to  discharge, 
could  on  working  days  discharge  the  cargo.  In  my  opinion, 
however,  the  words  "according  to  the  custom  of  the  port," 
placed  as  they  are  in  immediate  juxtaposition  with  the  words 
"with  all  despatch,"  were  intended  to  be  read,  and  must 
be  read,  so  as  to  qualify  t'hese  latter  words;  and  if  that  be 
so,  it  appears  to  me  to  follow  that  the  practice  or  custom  as 
to  vessels  coming  on  turn  was  one,  which  regulated  the  de- 
spatch of  the  Cumberland  Lassie  just  as  much  as  the  prac- 
tice or  custom  of  unloading  vessels  by  lighters  worked  along 
the  warp  or  cables.  Indeed  lighters,  warps,  and  cables  may 
in  this  case  be  looked  upon  as  forming  one  apparatus  for 
unloading,  and  the  plaintiff  had  no  right  to  complain  of  the 
defendants,  because  this  apparatus  was,  until  the  6th  of 
October,  occupied  by  vessels  which  arrived  before  the  Cum- 
berland Lassie,  and  over  which  the  defendants  had  no 
control. 

The  decision  in  this  court  of  Wright  v.  Neio  Zealand 
Shipping  Company  ('),  to  which  we  have  been  referred,  is 
in  no  way  *inconsistent  with  this  view.     There  the    [159 

(')  See  note  at  end  of  case,  at  top  of  page  436. 
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charterparty  did  not  contain  any  express  provision  in  refer- 
ence to  the  discharge  of  the  cargo,  and  the  obligation  of  the 
cliarterer  was  therefore  that  implied  by  la.w,  namely,  to  dis- 
charge within  a  reasonable  time.  The  ordinary  time  for 
discharge  of  vessels  of  similar  burden  with  and  loaded  as 
the  chartered  vessel  in  that  case  was  loaded  was  proved  to 
be  thirty -five  days;  but  owing  to  a  concourse  of  vessels  an- 
nually taking  place  at  a  particular  time  of  the  year  at  which 
the  plaintiff's  vessel  happened  to  arrive,  and  due  in  great 
measure  to  arrivals  of  the  defendants'  own  vessels,  the 
lighters  were  inadequate  in  point  of  number,  and  the  plain- 
tiff's vessel  was  delayed  for  a  much  longer  period  than 
thirty -five  days.  Upon  that  state  of  facts  it  was  held  that 
the  shipowner  ought  not  to  be  the  sufferer  from  a  delay 
against  which  the  defendants  might  themselves  have  pro- 
vided, in  respect  of  which  the  charterparty  contained  no 
express  stipulation,  and  the  cause  of  which,  although  re- 
curring at  fixed  intervals  of  time,  was  exceptional  when 
compared  with  the  general  state  of  the  port  of  discharge. 

The  cases  of  Tapscott  v.  Balfour  {*)  and  Ashcrqft  v.  Crow 
Orchard  Colliery  Company,  Limited  ('),  are  also  distinguish- 
able from  the  present.  In  the  former  the  loading  of  a  cargo 
of  coals  was  to  be  in  the  usual  and  customary  manner, 
nothing  being  said  as  to  the  time,  and  it  was  held  that  the 
words  applied  to  the  mode  of  loading  only,  and  that  the 
cliarterer  was  responsible  for  delajr  which  arose  from  his 
vessel's  inability  to  get  under  the  tips,  that  inability  again 
being  due  to  the  number  of  vessels  in  turn  to  go  under  the 
tips  before  her,  and  several  of  which  were  loaded  by  the 
agent  employed  by  the  charterer.  It  is  to  be  observed,  too, 
that  in  that  case  it  was  proved  that,  although  loading  from 
the  tips  was  the  most  usual  metliod  of  loading  in  the  par- 
ticular dock,  it  could  be,  and  not  unfrequently  was,  done 
from  lighters  ;  andDenman,  J.,  in  his  judgment,  relies  upon 
the  fact  as  additional  support  to  the  view  that  tlie  charterer, 
who  might  have  obtained  lighters,  was  responsible  for  the 
delay.  In  Ashcioft  v.  Crow  Orchard  Colliery  Company  (^\ 
a  cargo  of  coal  was  to  be  loaded  with  the  usual  despatch  of 
tlie  port,  or,  if  longer  detained,  the  ship  was  to  be  paid  4()^. 
demurrage  ;  and  it  was  held  that  the  charterers  were  liable 
160)  *for  a  detention  outside  the  docks  for  an  unusual  time, 
that  detention  being  due  to  the  fact  that  the  charterers  them- 
selves had,  when  the  charterparty  was  entered  into,  three 

(')  Law  Rep.,  8  C.  P.,  46;  4  Eng.  R.,         (•)  Law  Rep.,  9  Q.  B.,  540;  10  Eng.  K' 
816.  167. 


Vol.  IV.]  EXCHEQUER  DIVISION.  431 

Postlethwaite  v.  Freeland.  1879 

ships  loading  in  the  docks  and  ten  other  charters  in  their 
books  having  priority  over  the  plaintiff's. 

None  of  the  decisions  to  which  I  have  referred  in  any 
way  impngned  the  authority  of  cases  of  the  class  of  Leide- 
mann  v.  Schultz  (*)  and  Lawson  v.  Burness  (*),  which  were 
decided  in  favor  of  the  charterer  upon  words  in  the  charter- 
party  importing  that  he  was  only  to  be  bound  to  take  cargo 
in  regular  turn  of  loading.  They  are  merely  illustrations  of 
the  principle  enunciated  in  Ford  v.  Cotesioorth  {*\  and  to 
which  my  judgment  in  this  case  is  in  no  way  opposed.  That 
principle  is  that  under  a  charterparty  which  provides  for 
the  delivery  of  the  cargo  in  the  usual  and  customary  man- 
ner, but  is  silent  as  to  the  time  to  be  occupied  in  the  dis- 
charge, the  law  implies  a  contract  that  each  party  will  use 
reasonable  diligence  in  performing  that  part  or  the  delivery 
which  by  the  custom  or  the  port  falls  upon  him.  Here  the 
use  of  tne  warp  and  lighters  in  regular  turn  was  part  of 
the  custom  of  the  port,  by  which  the  discharge  "with  all 
despatch  "  was  to  be  qualified  and  limited,  and  by  that  cus- 
tom the  control  of  the  lighters  as  well  as  of  the  warp  was 
no  more  in  the  hands  of  the  charterers  than  it  was  in  the 
hands  of  the  shipowners. 

For  these  reasons  I  am  of  opinion  that  the  ruling  of  the 
learned  judge  at  the  trial  was  correct,  that  the  findings  were 
warranted  by  the  evidence,  and  that  this  appeal  should  fail. 

Cotton,  L.J.:  This  was  an  action  by  the  owner  of  a  sail- 
ing vessel  called  the  Cumberland  Lassie  against  the  char- 
terers for  detention  of  his  ship.  The  action  was  tried  before 
Lord  Coleridge,  C.  J.,  and  resulted  in  a  verdict  and  judgment 
for  the  defendants,  and  this  was  an  application  by  way  of 
appeal  from  the  Exchequer  Division  for  a  new  trial  on  the 
ground  of  misdirection. 

B}'^  the  charterparty,  which  was  dated  the  28th  of  April, 
187.0,  it  was  agreed  that  the  Cumberland  Lassie  should  take  a 
cargo  of  rails  from  Barrow-in-Furness  to  East  London  in 
South  Africa,  and  *it  was  stipulated  that  the  cargo  [161 
should  be  brought  to  and  taken  from  alongside  at  merchants' 
risk  and  expense ;  and,  further  (wliich  is  the  provision  on 
which  the  question  turns),  that  the  cargo  was  to  be  dis- 
charged with  all  despatch  according  to  the  custom  of  the 
port.  It  was  for  delay  in  accepting  delivery  of  the  cargo  at 
the  port  of  discharge  that  the  action  was  brought.  The  ship 
arrived  at  East  London  on  the  31st  day  of  August,  1875. 
The  liarbor  there  is  a  bar  harbor,  and  vessels  of  the  size  of 

(•)  14  C.  B.,  38;  ?.3  L.  J.  (C.P.),  17.  (')  I^w  Rep.,  4  Q.  B.,  127;  Ex.  Ch.,  6 

(*)  1  H.  <&  C,  396.  Q.  B.,  644. 
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the  Cumberland  Lassie  are  obliged  to  unload  a  considerable 
portion  of  their  cargo  before  they  can  cross  the  bar.  The 
discharge  of  cargoes  outside  the  bar  is  effected  by  tneans  of 
lighters  or  other  small  vessels.  The  usual  way  by  which,  in 
September,  1875,  lighters  were  brought  alongside  the  vessel 
to  be  unloaded,  was  by  means  of  a  warp  consisting  of  a  rope 
carried  across  the  bar  and  fastened  to  buoys,  and  on  the 
outside  connected  with  other  ropes  branching  from  it ;  from 
the  ends  of  these  branch  warps  the  lighters  were  warped  to 
the  vessel  to  be  unloaded  by  a  rope  provided  by  that  vessel. 
The  complaint  of  the  plaintiff  is  that  for  twenty-four  working 
days  after  the  Cumberland  Lassie  arrived  at  the  port  no 
lighter  or  other  vessel  was  provided  by  the  defendants,  the 
charterers,  to  accept  delivery  of  the  cargo.  The  defendants 
admit  the  fact,  but  they  say  that  having  regard  to  the  terms 
of  the  charterparty  and  the  facts  proved  they  are  not  liable 
for  the  delay.  It  was  proved  at  the  trial  that  at  the  time 
when  the  Cumberland  Lassie  arrived  at  East  London  and  was 
in  course  of  unloading,  the  only  lighters  for  unloading  ves- 
sels outside  the  bar,  with  the  exception  of  three  boats  be- 
longing to  the  government,  belonged  to  a  company  which 
had  purchased  tiiese  lighters  and  the  warp  from  the  govern- 
ment, that  there  was  a  practice  or  custom  at  the  port  that 
every  sailing  vessel  should  be  taken  in  turn  for  unloading 
according  to  the  time  of  her  arrival  in  port,  and  that  when 
the  turn  of  a  vessel  arrived  she  should  have  the  services  of 
one  lighter  only  and  once  only  in  the  day ;  that  the  com- 
pany had  four  lighters  only  capable  of  carrying  iron  rails; 
that  mail  steamers  were  as  against  sailing  vessels  entitled  to 
preference  in  the  use  of  the  lighters,  and  that  in  regular  turn 
tlie  Cumberland  Lassie  was  not  entitled  to  the  use  of  a 
162]  lighter  for  discharge  of  her  cargo  before  t he  ^twenty- 
four  working  days  had  expired.  There  was  evidence  that, 
having  regard  to  the  number  of  vessels  in  the  port  at  the 
time  when  the  Cumberland  Lassie  arrived,  and  to  the  num- 
ber of  lighters  then  at  the  port  available  for  unloading  rails, 
the  turn  of  the  plaintiff's  vessel  to  have  a  lighter  for  unload- 
ing the  cargo  did  not  arrive  before  the  twenty-four  days  had 
expired.  The  defendants  contend  that  the  reference  to  the 
custom  of  the  port  contained  in  the  provisions  of  the  con- 
tract, to  which  I  have  referred,  absolves  the  defendants  from 
liability.  So  Lord  Coleridge  directed  the  jury.  For  he  in 
his  summing  up  in  effect  directed  that  if  tliey  found  that  at 
the  date  of  the  charterpartj'  and  from  that  time  till  the  time 
of  unloading  there  was  a  practice  at  the  port  as  to  the  un- 
loading; and,  if  so,  that  the  defendants  used  the  existing 
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appliances  with  due  despatch  in  accordance  with  the  practice, 
tliey  should  find  for  the  defendants.  If  the  dehiy  of  wliich 
the* plaintiff  complains  was  not  attributable  to  what  can  be 
called  the  custom  or  practice  of  the  port,  this  was  a  misdi- 
rection. For  in  the  absence  of  any  reference  to  the  custom 
of  the  port,  and  if  there  was  no  express  stipulation  in  the 
contract  to  regulate  in  this  respect  the  rights  and  liabilities 
of  the  plaintiff  and  defendants,  it  would  be  the  duty  of  the 
ciiarterers  to  provide  at  or  shortly  after  the  vessel  was  ready 
to  discharge  her  cargo  appliances  of  the  kind  ordinarily  in 
use  in  the  port  for  the  purpose  of  taking  delivery,  that  is,  in 
the  present  case  lighters  or  other  small  vessels  capable  of 
passing  the  bar.  Did  then  the  reference  to  the  custom  of 
the  port  vary  the  defendants'  liability  in  this  respect?  It 
was  argued  that  it  does  so,  because  the  custom  or  practice 
of  the  port  was  that  vessels  should  be  entitled  to  lighters  in 
turn  according  to  the  times  of  their  respective  arrivals,  and 
by  treating  the  warp  and  lighters  as  one  entire  instrument 
for  unloading  vessels  outside  the  bar.  But  there  was  no 
evidence  that  a  larger  number  of  lighters  than  were  in  use 
at  the  time  in  question  in  the  port  could  not  have 
crossed  the  bar  daily  by  means  of  the  warp,  and  on  the  con- 
trary there  was  evidence  that  shortly  afterwards  a  larger 
number  of  lighters  were  employed  in  unloading  vessels  and 
crossed  the  bar  by  means  of  the  warp.  The  delay,  therefore, 
was  attributable  to  the  number  of  lighters  at  the  port  being 
insufficient  for  the  number  of  vessels.  *The  number  [163 
of  lighters  cannot  in  my  opinion  be  considered  as  a  matter 
regulated  by  or  dependent  on  the  custom  or  practice  of  the 
port.  It  would  not,  I  should  think,  be  contended  that,  how- 
ever the  business  of  the  port  might  increase,  it  could  be  said 
to  be  the  custom  or  practice  of  the  port,  that  the  only 
lighters  for  hire  there  should  be  such  as  the  company  were 
for  the  time  being  possessed  of.  In  my  opinion  the  defend- 
ants are  not,  by  the  qualifying  reference  in  the  charterparty 
to  the  custom  of  the  port,  protected  from  liability  for  delay 
caused  by  the  number  of  lighters  at  the  port  being  insum- 
cient  for  the  vessels  for  the  time  being  in  the  port.  It  is  said 
that  this  will  make  the  words  '* according  to  the  custom  of 
the  port"  inoperative  and  strike  them  out  of  the  contract. 
But  in  my  oj)inion  this  is  not  the  case.  These  words  will 
qualify  the  words  "with  all  despatch"  by  excusing  any  de- 
lay caused,  for  example,  by  the  preference  given  by  the 
i>ractice  of  the  port  to  mail  steamers,  or  by  no  work  being 
clone  on  those  days,  which  it  is  the  practice  of  the  port  to 
observe  as  holidays. 
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It  was  much  pressed  ia  the  course  of  the  argument  that  it 
was  impossible  lor  the  charterers  to  provide  more  lighters. 
But  if  the  construction  which  I  have  put  upon  the  contract 
IS  correct,  the  defendants  cannot  protect  themselves  from 
liability  to  pay  damages  to  the  plaintiff  for  the  delay  by 
alleging  that  this  is  attributable  to  their  inability  to  dis- 
charge an  obligation,  which  the  defendants  as  between  them- 
selves and  the  plaintiff  had  undertaken. 

It  was  said  that  the  number  of  the  lighters  was  insuffi- 
cient, in  consequence  of  there  being  at  the  time  an  unusually 
large  number  of  vessels  which  were  waiting  to  discharge 
their  cargoes.  In  my  opinion,  if  such  was  the  case,  it  can- 
not excuse  the  defendants  from  liability.  For  if  such  was 
the  case,  the  delay  would  be  caused  by  an  accident,  of 
which,  as  between  themselves  and  the  plaintiff,  the  defend- 
ants must  bear  the  loss. 

Brett,  L.J.:  The  only  question  before  the  court  is 
whether  there  should  be  a  new  trial,  on  the  ground  of  mis- 
direction. In  effect  the  jury  found  that  the  ship  had  been 
discharged  according  to  the  provisions  of  the  charterparty. 
Lord  Coleridge  asked  the  jury  whether  there  was  a  settled 
1  64]  practice  at  the  port  of  East  *London,  and  whether 
the  ship  had  been  discharged  according  to  that  practice. 
They  found  both  these  questions  in  the  affirmative.  So  far 
it  is  impossible  to  say  that  there  was  the  slightest  misdirec- 
tion ;  for  the  questions  which  I  have  mentioned  were  such  as 
it  was  necessary  to  ask  the  jury.  But  it  was  contended  that 
there  was  misdirection  with  regard  to  what  might  properly 
be  called  a  part  of  the  practice  of  the  port,  and  it  will  be 
fohnd,  I  think,  that  the  real  objection  is,  that  Lord  Cole- 
ridge allowed  certain  matters  to  be  given  in  evidence,  which 
could  not,  it  was  alleged,  be  deemed  in  law  to  be  part  of  the 

f)ractice  of  the  port.  Evidence  was  given  that  the  only 
ighters  available  to  either  shipowner  or  charterer  belonged 
to  either  a  particular  company  or  the  government,  and  that 
they  were  supplied  to  the  ships  only  in  turn.  It  was  shown 
that  this  mode  of  unloading  vessels  had  existed  for  so  long 
a  time  as  to  amount  to  a  custom.  It  is  suggested  that  this 
evidence,  which  was  accepted  by  the  jury,  was  immaterial, 
for  it  is  excluded  by  the  clause  in  the  charterparty,  which 
provides  that  the  cargo  shall  be  ''discharged  with  all  de- 
spatch, according  to  the  custom  of  the  port."  To  me  this 
clause  seems  to  mean  that  the  ship  was  to  be  discharged 
with  all  such  despatch  ^s  was  consistent  with  the  manner 
and  the  process,  wherewith  every  vessel  going  to  that  port  is 
discharged.     What  are  the  manner  and  the  process  by  which 
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a  vessel  is  discharged  at  East  London  ?  If  she  cannot  cross 
the  bar,  she  must  lie  outside  and  discharge  her  cargo,  at  least 
in  part,  into  lighters.  These  lighters  have  to  be  brouglit  out 
along  a  fixed  warp,  and  after  they  have  got  across  the  bar 
they  have  to  be  taken  to  the  ship  lying  in  the  roadstead  by 
means  of  branch  warps,  and  also  of  ropes  coming  out  from 
her.  By  a  similar  process  they  return  inside  the  bar,  and 
when  empty  are  warped  out  again  to  the  ship.  East  Lon- 
don is  160  miles  at  least  from  any  other  port  from  which  ad- 
ditional lighters  can  be  procured,  and  as  a  matter  of  busi- 
ness it  was  impossible  to  procure  them  upon  any  emergency 
arising  at  East  London.  Therefore  the  mode  of  discharging 
vessels  arriving  at  this  port  would  be  by  lighters  belonging 
to  this  port,  and  according  to  the  evidence  no  lighters  from 
any  other  port  were  ever  sent  for  or  used,  and  the  lighters 
at  East  London  could  not  be  procured  at  pleasure,  but  were 
supplied  in  a  particular  way  by  a  company  or  by  the  gov- 
ernment, tjjat  is,  only  one  lighter  was  *every  day  sup-  [165 
plied  to  each  vessel,  and  the  supply  commenced  in  the 
vessel's  **turn"  after  her  arrival  at  the  port.  It  follows 
that  the  manner  in  which,  or  the  process  by  which,  every 
ship  which  arrived  at  that  port  had  to  be  unloaded,  was  by 
phicing  herself  upon  *'turn,"  by  waiting  until  her  "turn'' 
came,  and  then  by  discharging  her  cargo  into  the  one  lighter 
pent  to  her  every  day,  regard  being  had  to  the  mail  steamers. 
I  am  so  far  from  thinking  that  these  circumstances  cannot 
form  part  of  the  custom  at  East  London,  that  they  seem  to  me 
to  form  the  only  real  and  substantial  part  of  the  custom.  The 
essential  part  of  the  custom  in  favor  of  the  charterers  was, 
that  they  were  not  bound  to  discharge  the  plaintiflE's  ship 
until  her  **turn"  came  to  have  a  lighter  from  the  company 
or  the  government.  It  is  admitted  that  unless  the  defend- 
ants were  bound  to  fetch  lighters  from  another  port,  every 
Eossible  diligence  was  used  in  discharging  the  Cumberland 
lassie.  The  defendants  did  all  that  they  were  bound  to  do, 
and  they  were  excused  by  the  custom  from  doing  that  which 
the  plaintiff  complains  of  as  an  omission.  In  my  opinion 
the  evidence  objected  to  was  properly  admitted,  the  finding 
of  the  jury  was  right,  and,  so  far  as  1  can  see,  no  other  con- 
clusion could  have  been  arrived  at. 

In  my  opinion  the  decision  of  the  Exchequer  Division 
ought  to  be  affirmed.  ^^^^^  dismissed. 

Solicitors  for  plaintiff:    Chester^    Urquhart^  MayJiew  & 
Holden,  for  R.  B.  D.  Bradshaw,  Barrow. 
Solicitors  for  defendants;  Allin  <fc  Greenop. 
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4  Exchequer  Division,  166.     June  28,  1879. 
[IN  TUE  COURT  OF  APPEAL.] 

Wright  v.  New  Zealand  Shipping  Company,  Limited. 

S^ip — Charterparty — "  Cargo  to  he  hroughl  to  and  taken  from  almigside  free  of  Ex- 
pense and  Risk  to  the  Ship " — Delat/  by  C/iarterer  in  unloading  Vessel  throitgk  De- 
Jicieucy  of  Lighters. 

The  defendants  chartered  the  plaintiff's  vessel,  the  C,  for  a  yoyag^e  to  the  port  of 
L.  The  charterparty  provided  that  the  cargo  was  *•  to  be  brousrht  to  and  taken 
from  alon^rside  free  of  expense  and  risk  to  the  ship  ;'*  but  it  contained  no  other 
clause  as  to  discharging  the  cargo.     The  number  of  liglitcrs  at  L.  was  small, 

166J  and  *when  the  C.  arrived,  the  port  was  crowded  with  vessels,  about 
half  of  which  belonged  to  thfc  defendants  or  had  been  consigned  to  them. 
Seventy-two  days  elaj)8ed  after  the  arrival  of  the  C.  before  her  discharge  was 
completed  by  the  defendants*  agents ;  but  the  number  of  days  upon  which  the 
cargo  was  unloaded  was  only  thirty-four.  The  delay  arose  from  the  light«r8 
being  engaged  in  discharging  the  other  vessels  lying  at  the  port: 

ffeld,  that  in  determining  whetiier  the  terms  of  the  charterparty  had  been  broken  by 
the  defendants,  the  delay  occasioned  by  the  lighters  being  engaged  in  discluirg- 
ing  other  vessels  was  not  to  be  taken  into  account. 

Action  against  charterers  by  the  owner  of  the  ship  China  for  not  unloading 
her  with  due  and  reasonable  despatch  and  within  a  reasonable  time,  and  for  de- 
murrage. 

The  cause  came  on  for  trial  at  the  Northumberland  Spring  Assizes,  1878,  be- 
fore Pollock,  B.,  and  a  special  jury,  and  the  following  were  the  material  facts 
of  the  case. 

By  a  charterparty  dated  the  30th  of  September,  1873,  the  plaintiff  undertook 
that  his  ship  the  China  should  take  on  board  in  London  "all  such  cargo  ....  an 
may  be  required  by  the  charterers,  and  on  being  despatched  shall  with  all  due 
speed  proceed  to  Lyttleton,  New  Zealand,  and  there  shall  deliver  the  said  cargo, 
&c.,  as  per  bills  of  lading,  into  lighters  alongside  or  at  the  wharf  as  charterers' 
agents  may  direct,  ship  always  being  afloat.  .  .  .  The  charterers  may  ship  one 
thousand  tons  rails,  and  may  load  the  vessel  to  an  average  draught  of  20  feet. 
.  .  .  The  cargo  to  be  brought  to  and  taken  from  alongside  free  of  expense  and 
risk  to  tlie  sliip  .  .  .  the  ship  is  to  be  consigned  inwards  only  to  the"  defend- 
ants "or  their  agents  in  the  colony."  Except  as  above  mentioned  the  charter- 
party  contained  no  clause  as  to  discharging  the  China  at  Port  Lyttleton.  She 
was  ordered  by  the  defendants  to  the  West  India  Docks  in  London,  and  there 
loaded  a  general  cargo  consisting  partly  of  iron,  and  on  the  14th  of  November, 
having  completed  the  loading,  was  hauled  out  of  dock  into  the  Thames  and 
proceSled  on  her  voyage  to  Port  Lyttleton,  where  she  arrived  on  the  16th  of 
March,  1874,  and  upon  the  18th  was  placed  in  a  discharging  berth  one  mile  and 
a  quarter  from  the  town,  to  which  she  could  not  go  nearer  owing  to  her  draught 
of  water.  At  Port  Lyttleton  were  only  two  Arms  of  lightennen  for  discharging 
cargoes,  one  of  which,  Messrs.  Cameron  Brothers,  worked  solely  for  the  defend- 
ants, and  the  China  being  consigned  to  the  order  of  the  defendants  or  their 
agents,  her  captain  was  compelled  to  employ  Messrs.  Cameron  alone  to  discharge 
her.  Some  bulls  and  sheep,  which  slie  had  carried  on  deck,  were  sent  ashore 
about  a  week  after  her  arrival ;  but  otherwise  the  discharging  of  her  cargo  did 
not  commence  until  the  30th  of  March,  and  was  not  completed  until  the  ^th  of 
May,  a  period  of  seventy- two  days  from  the  time  of  arriving  at  her  berth.  The 
number  of  <lays  actually  employed  in  unloading  the  (*hina  was  only  thirty-four, 
and  the  discharge  was  effi^cted  by  the  aid  of  lighters  ;  after  deducting  the  Sun- 
days, (9ood  Friclay,  and  Easter  Monday,  when  no  work  was  done,  and  three  or 
four  days  when  the  weather  was  stormy,  the  delay  in  unloading  was  occasioned 
solely  by  the  failure  of  Messrs.  Cameron  to  send  lighlera  alongside  the  (liina. 
Port  Lyttleton  at  the  season  when  the  China  arrived  was  usually  crowded  by  » 
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**  rush  "  of  vessels  ;  in  March  and  April,  1874,  about  twenty  vedsels  were  lying 
then;,  of  whirh  one-half  either  belonged  to  or  were  chartered  by  the  defendants. 
The  nmnl)er  of  lighters  was  small  ;  and  it  was  proved  that  after  the  arrival 
*of  the  China  preference  as  to  discharging  cargoes  was  shown  by  the  [167 
defendants'  agents  to  vessels  with  "round"  charters,  that  is,  to  vessels  char- 
tered for  the  voyage  from  a  British  |>ort  and  back  again.  After  part  of  the  cargo 
had  been  discharge<l,  the  berth  of  the  China  was  shifted  to  within  three-quarters 
of  a  mile  from  the  shore.  If  ordinary  despatch  had  been  used,  the  cargo  of  the 
China  would  have  been  unloaded  in  thirty-five  days  after  she  waa  moored  at  her 
discharging  berth  on  the  18th  of  March,  1874. 

Pollock,  B.,  in  summing  pp  told  the  jury  that  they  were  to  take  into  consid- 
eration the  circumstance  that  the  port  was  full  of  vessels,  but  he  did  not  tell 
them  that  they  were  not  to  consider  the  deficiency  of  lighters  caused  by  the 
large  number  of  ships  so  far  as  that  state  of  things  had  been  produced  by  the 
defendants  themselves  ;  nor  did  he  tell  them  that  the  defendants  were  bound  to 
provide  the  means  of  unloading  within  a  reasonable  time  ;  nor  that  they  were 
hound  at  all  events  to  allot  the  lighters  proportionately  amongst  the  vessels  or 
to  use  the  lighters  for  them  in  the  order  in  which  they  arrived. 

The  jary  found  in  favor  of  the  defendants,  and  judgment  wafl  entered  for 
them. 

An  order  nun  for  a  new  trial  was  obtained  in  the  Queen's  Bench  Division 
on  the  ground  of  misdirection,  and  of  the  verdict  being  against  the  weight 
of  evidence,  and  was  after  argument  made  absolute  by  Cockbum,  C.J.,  and 
Mellor.  J. 

The  defendants  appealed. 

1878.  June  27.  Cave,  Q.C.,  and  II.  Shield,  for  the  defendants  :  The  defend- 
ants are  not  liable  in  the  present  action,  for  they  did  all  that  could  be  reasonably 
required  for  the  discharge  of  the  China,  regard  being  had  to  the  other  vessels 
then  lying  at  Port  Lyttleton  ;  the  defendants,  as  far  as  was  practicable  availed 
themselves  of  the  ordinary  facilities  of  the  port,  and  if  the  number  of  lighters 
happened  to  be  too  small  for  the  occasion,  that  was  a  contingency  against  which 
the  defendants  were  not  lx>und  to  provide. 

Ilerschell,  Q.C.,  and  J.  P.  ARpinaU,  for  the  plaintiff  :  Under  a  charterparty 
like  that  entered  into  between  the  parties  to  this  action  the  owner  of  the  ship  is 
entitlcHl  to  have  her  unloaded  within  a  reasonable  time  ;  this  is  the  rule  to  be 
deduced  from  Ford  v.  Cotesiicorth{^),  and  Adam-n  v.  Royal  Mail  Stenm  Packet 
Co.  (*).  The  defendants  thought  fit  to  allow  only  one  of  the  firms  of  lightermen 
to  be  employed  :  they  ought  to  have  allowed  the  other  to  be  employed  or  to 
have  obtained  lighters  elsewhere.  They  in  part  at  least  caused  the  delay  by 
sending  so  many  other  vessels  to  Port  Lyttleton  at  the  time  when  the  China  was 
expected. 

SUield,  in  reply  :  The  defendants  were  entitled  to  take  into  account  their  en- 
gagements with  other  ships  ;  the  plaintiff  was  bound  to  submit  to  any  loss  or 
inconvenience  arising  from  the  crowded  state  of  the  port. 

Cur,  adv.  wU. 

June  28.     The  following  judgments  were  delivered  : 

Bramwet.l,  L.J. :  I  am  of  opinion  that  this  appeal  should  be  dismissed.  I 
*think  that  the  order  of  the  Queen's  Bench  Division  was  right :  for,  as  [168 
it  seems  to  me,  the  finding  of  the  jury  was  against  the  weight  of  evidence  and 
cannot  be  supported. 

The  chart4^rparty  contained  no  statement  as  to  the  number  of  days  which 
should  be  allowed  to  the  charterers  for  discharging  the  cargo  ;  they  were  there- 
fore bound  to  unload  the  vessel  within  a  reasonable  time.  In  my  judgment  a 
reasonable  time  for  doing  an  act  is  a  time  within  which  it  can  be  done  by  a  per- 
son working  reasonably  ;  but  the  time  which  he  spends  in  making  his  prepara- 
tions for  doing  the  act  is  not  to  be  taken  into  account.     Applying  this  rule  to  the 

(')  Law  Rep ,  4  Q  B.,  127;  Ex.  Ch.,  6  (»)  B  C.  B.  (N.S.),  492;  28  L.  J.  (C. 
Q.  B.,  544.  P.),  33. 
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present  case,  I  think  that  the  defendants,  upon  the  arrival  of  the  ship,  were 
bound  to  have  lighters  ready  to  discharge  her  forthwith,  and  were  not  entitled 
to  excuse  the  omission  to  do  so  on  the  ground  that  at  the  port  of  discharge  there 
was  only  a  certain  number  of  lighters,  and  when  the  plaintifiTs  vessel  arrived 
other  ships  belonging  to  other  persons  required  those  lighters,  and  the  defend- 
ants got  lighters  for  unloading  the  cargo  as  soon  ns  they  could.  To  my  mind 
these  circumstances  afFoni  no  answer  to  the  plaintiff's  complaint  :  the  defendants 
having  undertaken  to  unload  the  vessel  were  bound  to  be  ready  to  do  it,  and  to 
finish  it  within  a  reasonable  time. 

If  I  have  stated  the  law  correctly,  it  is  manifest  that  the  finding  of  the  jary 
is  against  the  weight  of  evidence,  for  the  contention  of  the  defendants  is  not  that 
they  discharged  the  cargo  witliin  a  reasonable  time,  according  to  the  interpreta- 
tion of  the  expression  already  mentioned,  but  that  they  discharged  it  within  a 
reasonable  time,  if  they  are  at  liberty  to  take  into  account  the  embarrassment 
under  which  they  were  on  account  of  there  being  only  a  certain  number  of  light- 
ers and  a  large  collection  of  ships.  In  considering  facts  like  these  it  is  neces- 
sary to  take  into  account  what  may  be  called  the  physical  condition  of  the  port : 
if  a  vessel  cannot  get  within  two  miles  of  the  shore,  the  charterers  must  have  a 
longer  time  for  unloading  her  than  if  she  could  come  within  a  few  yards  ;  and, 
as  it  seems  to  me,  if  it  is  convenient  for  her  to  get  nearer  the  shore  after  she  has 
been  lightened,  the  time  consumed  in  bringing  her  nearer  the  shore  is  not  to  be 
reckoned  as  part  of  the  time,  within  which  the  charterer  is  bound  to  unload  her. 
CircumsUinces  of  this  sort  may  be  taken  into  account,  but  not  such  as  are  relied 
upon  by  the  defendants  in  this  case.  A  ditiiculty  may  arise  where  a  ship  is 
bound  to  go  to  a  certain  place  which  is  inaccessible,  but  in  the  present  case,  if  it 
was  an  obligation  upon  the  defendants  to  l)e  ready  to  discharge  the  vessel  npon 
her  arrival,  they  are  responsible  although  the  delay  arose  from  the  port  being 
occupied  by  otluT  vessels.  It  may  be  different  where  both  parties  have  agreed 
that  the  ship  sliall  be  discharged  in  a  dock,  and  the  ship  on  her  arrival  cannot 
get  into  the  dock  on  account  of  some  defect  at  the  entrance  which  is  not  the 
fault  of  the  shipowner  or  the  charterer  ;  in  such  a  case  as  that  neither  of  them 
is  liable,  for  neither  of  them  has  made  default  in  doing,  within  a  reasonable 
time,  what  he  is  bound  to  do,  and  it  would  be  as  unreasonable  to  say  that  the 
charterer  had  not  discharged  the  ship  within  a  reasonable  time,  as  it  would  be 
to  say  that  the  owner  of  the  ship  had  not  brought  her  into  dock  within  a  reason- 
able time  ;  neither  statement  would  be  well  founded.  To  explain  my  meaning, 
I  may  put  an  illustration  :  if  I  order  a  coat  of  a  tailor,  he  must  make  it  within 
a  reasonable  time,  that  is,  a  reasonable  time  for  a  man  who  has  the  workmen 
and  materials  for  making  the  coat  ;  in  estimating  that  reasonable  time  he  ought 
169]  iiot  to  be  ^allowed  any  time  for  buying  the  cloth  and  other  mati'rials  and 
for  hiring  the  workmen. 

This  is  the  view  of  the  law  which  I  take.  Cotton,  L.J.,  has  communicated  to 
me  the  substance  of  the  judgment  which  he  is  about  to  deliver,  and  I  entirely 
agree  with  it. 

Cotton,  L.J.:  I  agree  in  thinking  that  there  must  be  a  new  trial,  that  is  to 
say,  that  even  according  to  the  ruling  of  the  learned  judge  at  the  trial  the 
judges  of  the  Queen's  Bench  Division  were  right  in  holding  that  the  cause 
must  be  tried  again.  This  consideration  really  disposes  of  the  appeal  ;  but  I 
think  it  right  to  say  what,  in  my  opinion,  after  the  argument  before  us,  is  the 
law  applicable  to  the  facts  in  order  that  the  case  may  not  come  to  this  court  aft«r 
a  8<*cond  trial. 

The  contract  between  the  parties  imposed  upon  the  charterers  t)»o  obligation 
to  unload  within  a  reasonable  time,  for  as  no  time  is  mentioned,  the  unloading 
must  be  done  within  a  reasonable  time.  In  a  contract  of  this  nature  a  diflficulty 
arises  as  to  the  meaning  of  tlie  expression  '*  reasonable  time,"  and  I  think  that 
the  difficulty  arises  from  not  considering^  what  the  obligations  of  the  parties  are, 
and  from  not  considering  what  facts  are  to  be  taken  into  account  as  lietween  the 
parties  to  the  contract  in  ascertaining  what  is  a  reasonable  time.  Therefore  I 
propose  to  state  what  is  the  obligation  of  the  charterers  under  these  circum- 
Btanccs,  and  what  they  are  entitled  and  what  they  are  not  entitled  to  take  into 
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account  in  fixing  what  is  a  reasonable  time.  I  shall  not  attempt  to  lay  down  an 
f^xhaustive  rule,  but  slmll  spe-ak  chiefly  with  reference  to  the  case  before  us. 
In  determining  wliether  a  duty  such  as  is  created  by  this  charterparty  has  been 
performed  within  a  reasonable  lime,  we  must  take  it  that  an  obligation  is  im- 
I>osed  on  the  charterer  of  provitling  at  the  port  of  discliarge  sufficient  appliances 
of  the  kind  ordinarily  used  at  the  port,  and  that  he  must  have  them  ready  either 
when  the  ship  arrives,  or  within  a  short  time,  such  as  a  day  or  a  couple  of  days, 
after  her  arrival  ;  perhaps  where  a  ship  arrives  unexpectedly,  much  sooner  than 
could  have  been  anticipated,  a  delay  may  be  allowed,  and  a  different  rule  may 
be  applicable  from  that  governing  a  case  where  the  ship  arrives  at  the  appointed 
time.  1  say  *•  appliances  of  the  kind  ordinarily  used  at  the  port"  for  which  the 
ship  is  destined,  because  the  charterer  ought  not  to  be  called  upon  to  provide 
appliances  which  are  not  in  use  there  but  which  are  in  use  at  other  ports  ;  be  is 
not  bound  to  provide  at  a  port  in  New  Zealand  appliances,  which  are  not  in  use 
there  but  are  in  use  in  the  port  of  London  ;  for  they  cannot  be  deemed  to  have 
been  in  the  contemplation  of  the  parties.  Although  the  charterer  may  not  be 
bound  to  work  during  the  whole  of  the  twenty-four  hours,  yet  he  must  work 
during  the  ordinary  time  of  working  at  the  port  where  the  ship  is  to  unload.  I 
will  proceed  to  consider  what  circumstances  will  entitle  the  charterer  to  allow- 
ances for  delay.  I  apprehend  that  he  will  be  entitled  to  an  allowance  if  any 
difficulty  arises  from  the  natural  or  physical  peculiarties  of  the  port,  such  as 
that  the  ship  is  obliged  to  lie  at  some  considerable  distance  from  the  land,  or  that 
while  the  wind  is  blowing  from  certain  points  of  the  compass  ships  cannot  be 
unloaded  into  lighters  :  he  may  be  entitled  to  an  allowance  also  if  after  a  ship 
has  been  partly  unloaded  in  deep  water,  she  is  brought  into  shallower  water  for 
the  more  convenient  discharge  of  her  cargo:  whether  the  unloading  can  go  on 
during  the  change  of  berth  is  a  question  of  fact  upon  which  the  jury  must  give 
their  opinion.  I  think  also  that  allowance  must  be  made  for  any  holidays 
usually  'observed  at  the  port,  and  during  which  no  work  is  done.  There  [1 70 
may  be  other  circumstances  entitling  the  charterer  to  allowances  ;  and  the 
defendants  in  the  present  case  appear  to  be  entitled  to  allowances  for  the  circum- 
8tanc(*s  above  mentioned.  But  are  they  entitled  to  allowances  for  the  circum- 
Btances  upon  which  their  counsel  chietiy  relied?  It  was  contended,  as  I 
understood,  that  because  the  defendants  had  other  ships  at  Port  Lyttleton,  and 
other  ships  were  lying  there  consigned  or  belonging  to  other  owners,  and  be- 
cause the  number  of  the  lighters  at  the  port  was  limited,  they  are  not  liable  to 
the  plaintiff  for  the  delay  which  has  occurred.  I  think  that  upon  this  point  the 
finding  is  unsatisfactory  with  regard  t«  the  evidence.  But  is  the  contention  for 
the  defendants  sound  in  point  of  law?  In  my  opinion  it  is  not.  For  the  pur- 
pose of  ascertaining  what  is  a  reasonable  time  the  defendants  are  not  entitled  to 
excuse  delay,  which  would  be  otherwise  inexcusable,  by  alleging  that  they  had 
sent  so  many  vessels  to  the  port  that  the  number  of  lighters  which  they  had 
engaged  did  not  enable  them  to  unload  the  plaintiff's  ship  within  what  would 
otherwise  have  been  a  reasonable  time.  It  was  the  duty  of  the  defendants  to 
provide  sufficient  appliances  for  unloading  the  plaintiff's  ship.  In  like  manner 
the  defendants  cannot  excuse  the  delay  by  alleging  that  there  were  at  the  port 
BO  many  other  vessels  consigned  or  belonging  to  other  persons  as  to  prevent 
them  from  using  the  appliances,  which  otherwise  might  have  been  used  for  the 
purpose  of  unloading  the  ship.  Upon  the  principles  which  I  have  stated  the 
question  must  be  decided  what  is  a  reasonable  time  for  unloading  the  plaintiff's 
ves.sel  according  to  the  charterparty, 

TiiKSiGBK,  L.J. :  I  am  of  the  same  opinion.  The  contract  between  the  parties 
to  this  action  was  that  which  the  law  implies,  namely,  that  the  ship  should  be 
unloaded  at  her  port  of  discharge  within  a  reasonable  time.  A  reasonable  time 
means  a  reasonable  time  under  ordinary  circumstances,  and  in  the  absence  of  some 
stipulation  altering  the  implied  contract  between  the  parties  the  charterers 
would  not  be  relieved  from  the  consequences  of  fortuitous  or  unforeseen  impedi- 
ments affecting  only  the  due  performance  by  them  of  their  part  of  the  contract. 
This  seems  to  be  a  result  of  the  cases  of  AtUima  v.  Royal  Mail  Steam  Packet 
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ftwipanyC)  *nd  Ford  v.  Celetteorth{^).  In  tlie  present  case  it  is  proved  Ihat  at 
Pnrt  LftCletoD  about  thiny-five  workhif;  days  would  in  ^Dural  litt  occupied  In 
discharging  a  vtsssel  of  tbH  burden  of  tbe  Cliina,  loaded  as  she  was  loaded  under 
[he  charterpBrty  in  cjueation  ;  but  it  i8  said  on  the  pari  of  the  defeodanla  tbal  at 
the  particolar  timeof  the  yearatwhieb  she  arrived  at  Ibe  port  llie  concourse 
of  vessels  was,  as  a  yearly  occarrence,  such  that  lighters  could  not  bo  ublaio^l 
legiilarly  enough  to  discbarge  the  vessel  nitbin  the  lime  mentioned.  Now,  al- 
tliougb  that  circumstance  might  be  one  which  did,  as  a  maltiir  of  fact,  recur  at 
the  same  time  in  eacli  year,  it  was  not  In  my  opinion,  an  ordinary  circumstance 
of  the  port,  tbe  consequence  of  which  tbe  shipowner  was  to  be  called  upon  to 
'bear.  He  has  a  right  to  assume,  when  he  contracts  to  discbarge  the  cargo  into 
lighters,  that  tbe  charterers  will  provide  a  proper  supply  of  lighters  to  unload  the 
cargo  within  such  time  as  would  be  reasonable,  having  regard  to  the  character 
of  the  vessel  and  the  quantity  and  description  of  the  cargo,  and  the  event  of 
tbere  not  being  sufflcieut  lighters  for  the  purpose  is  one  of  those  fortuitous  or 
171]  unforeseen  *(unforesBen  at  least  as  regards  the  shipowner)  impedimenta 
alTectmg  only  the  due  performance  by  the  cliarlerera  of  their  part  of  the  con- 
tract, and  from  the  consequences  of  which  they  are  not  relieved.  Aod,  as  & 
matter  of  common  fairness,  they  ought  not  to  be  relieved  from  them,  unleia 
some  express  stipulation  upon  the  point  is  made  in  the  contract  of  charter,  and 
for  this  reason,  namely,  that  the  sliipowner  cannot  in  any  way  wratrol  the  ar- 
rangement as  to  lighters,  and  cannot  be  supposed  to  know  tbe  times  at  which 
owing  to  the  circumstances  of  the  particular  port  there  may  be  a  difflcattjr  in 
obtaining  them.  He  therefore  makes  his  arrangements  for  the  employment  of 
his  vessel  with  reference  to  the  time  within  which,  under  ordinary  circumstances 
(and  amongst  them  tlie  circumstance  of  a  due  supply  of  lighters),  his  vessel  will 
be  discharged.  On  the  other  hand,  the  charterers  have  a  control  as  well  as 
knowledge  in  the  matter,  and  can.  if  they  choose,  make  special  arrangemenls  to 
meet  special  emergencies ;  and  if  they  do  not  choose  to  make  those  special  ar- 
rangements in  order  that  tbe  chartered  veHset  may  be  unloaded  within  a  time 
which  would  be  reasonable  under  what  the  shipowner  would  naturally  and 
properly  assume  to  be  the  ordinary  circumstances  of  the  port,  it  ia  but  reaaoo- 
able  that  they  should  indemnity  the  shipowner  for  the  loss  thereby  sustained. 
If  this  be  the  law,  it  is  clear,  and  indeed  it  ia  admitted  by  counsel  for  the  de- 
fendants, that  the  jury  had  not  the  law  presented  to  them  as  it  should  have 
been  ;  and  for  that  reason  therefore  there  should  be  a  new  trial  ;  but  even  as- 
suming that  the  difficulty  in  obtaining  lighters  caused  by  the  rush  of  vessels  to 
the  port  of  discharge  at  the  particular  Ume  in  question  were  to  be  taken  into 
account  in  favor  of  the  defendants,  I  am  further  of  opinion  that  upon  tbe  facts 
of  this  particular  case  the  verdict  was  against  the  evidence  and  should  be  sot 

Appeal  ditmUfed. 


above  case  of  Wright  v,  Kew  Zealand  Shipping  Company  was  not  tried  a 
time,  but  after  the  judgment  of  the  Court  of  Appeal  the  defendants  paid 
Lirt  a  sum  of  about  £3^0,  which  the  plaintiff  accepted  in  satisfaction  ot 
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[4  Exchequer  Division,  172.] 
May  26,  1879. 

*The  Attorney-General  and  the  Humber  Con-  [172 
SERVANCY  Commissioners  and  Others  v.  Constable  and 
Another. 

Crown ^  Prerogative  of  the — RiffJU  of  Sovereign  to  ht junction  to  retttrain  Action — Juria- 
diction  of  Exchequer  Divitnon  in  AfaUern  affecting  Revenue— Judicature  Act^  1873, 
«.  24,  nii>9,  6,  s.  84 — RuUh  of  Supreme  Courts  Order  ixii. 

The  prerogative  of  the  Crown  to  intervene  in  actions  affecting  the  rights  or  rev- 
enue of  the  Sovereiirn  has  not  been  affected  bv  the  Judicature  Acts :  and  for  the 
determination  of  such  matters  the  Exchequer  Division  of  the  High  Court  of  Justice 
has  all  the  powers  formerly  possessed  by  the  Court  of  Exchequer. 


[4  Exchequer  Division,  188.] 

May  18,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

*HioRT  and  Another  v.  The  London  and  North    [188 

Western  Railway  Company. 

Damages^  Measure  of — Conversion. 

The  defendants,  as  wareliousomen,  held  for  the  plaintiffs  corn  belonging  to  them, 
G.,  an  agent  of  the  plaintiffs,  obtained  sixty  quarters  from  the  defendants,  promis- 
ing to  forward  thom  a  dcliverj'  order  from  t)ie  jHaintiffs.  T.  subsequently  contracted 
to  purchase*  sixty  quarters  of  corn  from  the  plaintiffs,  and  having  obtained  from 
tht^  plaintiffrt  a  <leliverv  order  to  himself,  indorsed  it  to  G.  who  forwarded  it  to  the 
defendants  as  the  delivery  order  which  he  had  promised  to  send  to  them.  T.  was 
unable  to  pay  for  the  corn,  and  G.  never  accounted  to  the  plaintiffs  for  the  price  of 
the  sixty  quarters  of  corn  which  G.  had  obtained : 

held  (oveiTuling  the  Exchequer  Division),  by  Bramwell,  and  Thesiger,  L.JJ.,  that 
although  there  had  been  a  conversion  of  the  sixty  quarters  of  corn  by  the  defendants, 
tlie  plaintiffs  wer^entitled  to  oidy  nominal  damages. 

By  Baggallay,  L.J.,  that  plaintiffs  hatl  not  been  damnified,  and  were  not  entitled 
to  any  damages. 

Special  case  stated  by  consent. 

The  plaintiflFs  were  corn  and  grain  merchants,  carrying 
on  their  business  at  Hull  and  other  places. 

The  defendants  are  a  railway  company  and  carriers  of 
goods,  having  a  station  and  warehouses  at  Birmingham. 

The  plaintiffs  employed  at  Birmingham  a  person  of  the 
name  of  George  Grimmett  as  their  broker  and  agent,  to  sell 
grain  for  them  in  the  Birmingham  district;  he  also  collected 
some  of  the  accounts  for  them,  and  remitted  them,  when 
collected,  to  the  plaintiflfs  by  his  own  check.  But  the  ac- 
31  Eng.  Rep.  56 
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counts  he  was  directed  to  collect  were  generally  from  cns- 
toniers  who  had  bought  grain  from  the  plaintiffs  without 
paying  for  the  previous  purchase. 

The  plaintiffs  from  time  to  time  forwarded  from  Hull,  per 
North  Eastern  Railway  Company,  large  quantities  of  grain, 
addressed  'Uo  our  order"  (i.e.,  the  plaintiffs'  order)  at  the 
defendants'  station  at  Birmingham,  and  the  defendants, 
upon  the  receipt  of  such  grain,  sent  to  the  plaintiffs  at  Hull 
ail  advice  note,  the  material  contents  of  which  are  : 

*'  The  London  and  North  Western  Railway  Company  give 
public  notice  that  no  claim  for  loss  or  damage  for  which 
189]  they  may  be  liable  *will  be  allowed,  unless  tlie  same 
be  made  within  three  days  after  delivery  of  the  goods,  such 
delivery  to  be  considered  complete  when  notice  of  arrival  is 
sent  to  the  consignee,  or,  if  the  goods  be  carted  by  the  com- 
pany, when  they  are  unloaded  .at  the  door  of  the  consignee's 
place  of  abode  or  business.  That  all  goods  conveyed,  but 
which  the  company  have  not  undertaken  to  deliver,  must  be 
removed  from  the  company's  trucks  within  forty-eight  hours 
after  notice  of  arrival  is  sent  to  consignee,  or  they  will,  ofter 
the  expiration  of  that  time,  be  subject  to  an  additional  charge 
beyond  tlie  amount  due  per  carriage  thereof  of  3s.  per  truck 
per  day,  or  part  of  a  day,  for  demurrage  of. such  truck,  and 
be  held  by  the  company,  not  as  common  carriers,  but  as 
warehousemen  at  owner's  sole  risk. — Advice  of  goods — 
Messrs.  Hiort  &  Brochmer.  The  undermentioned  goods 
consigned  to  you  having  arrived  at  this  station,  I  will  thank 
you  for  instructions  as  to  their  removal  hence  as  soon  as 
possible,  as  they  remain  here  to  j'our  order,  and  now  held 
by  the  company  not  as  common  carriers,  but  as  warehouse- 
men, at  the  owner's  sole  risk,  and  subject  to  the  usual  ware- 
house charges  in  addition  to  the  charges  now  advised. 

**For  the  London  and  North  Western  Railway  Company, 

(Signed)  *^  W.  J.  Nicholas." 

Then  followed  the  name  of  the  firm  to  whom  the  goods  were 
consigned,  the  description  of  goods,  the  marks,  weight,  and 
rate  of  carriage,  and  the  total  amount  to  be  paid. 

When  the  plaintiffs  forwarded  grain  to  Birmingham,  as 
mentioned  in  the  last  paragraph,  G.  Grimmett  used  to  take 
samples  for  the  purpose  of  effecting  sales  for  the  plaintiffs, 
and  in  some  instances  had  samples  sent  to  him  from  Hull, 
and  upon  effecting  such  sales  he,  in  due  course,  communi- 
cated to  the  plaintiffs  the  names  of  the  buyers,  the  quantity 
sold,  the  quality,  the  kind,  and  the  price;  and  the  plain- 
tiffs thereupon  made  out  an  invoice,  and  forwarded  it  with 
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a  delivery  order  upon  the  defendants  to  the  purchaser,  upon 
which  he  or  his  transferee  obtained  delivery  from  the  de- 
fendants. The  form  of  the  delivery  order,  which  was  partly 
in  print  and  partly  in  writing,  was — ''32  High  Street,  Huli. 
'T-London  and  North  Western  Railway  Company,  at  Bir- 
mingham.— Deliver  to  (and  then  followed  the  description, 
quantity,  and  kind  of  grain)  ex  lots  lying  to  our  order." 

^Occasionally  the  delivery  orders  were  sent  direct  [190 
to  the  defendants,  with  a  letter  informing  them  that  Gr. 
Grimmett  had  requested  the  plaintiffs  to  dd  so. 

On  the  8th  of  February,  1873,  the  manager  of  the  defend- 
ants' goods  department  at  Birmingham  wrote  to  the  plain- 
tiffs: ''We  are  receiving  large  consignments  of  oats  and 
barley  to  your  order  here,  and  Mr.  Grimmett  frequently 
produces  letters  from  you  to  him  for  the  sale  of  grain.  Will 
you  give  us  a  standing  order  to  deliver  any  of  the  grain  tliat 
may  be  standing  here  to  your  order  upon  receipt  of  Mr. 
Grimmett's  instructions."  To  this  letter  the  plaintiffs  re- 
plied:  ''We  decline  to  give  the  standing  order  that  you 
suggest,  for  this  reason,  that  we  purposely  send  grain  for- 
warded to  our  order  that  we  may  the  better  be  able  to  control 
the  amount  of  credit  given  to  eacli  customer,  as  it  is  often 
not  advisable  for  us  to  allow  sales  of  grain  to  be  delivered 
immediately,  when  overdue  accounts  are  at  the  same  time 
standing  open,  for  this  reason  you  will  oblige  by  acting  only 
on  our  transfer  orders." 

In  June,  1873,  it  was  discoverd  by  the  plaintiffs  that  be- 
tween January,  1872,  and  June,  1873,  G.  Grimmett  had  been 
acting  fraudulently,  and  had  obtained  large  quantities  of 
grain  from  the  defendants,  which  the  defendants  delivered 
before  they  received  the  order  of  the  plaintiffs. 

This  was  done  in  the  following  manner:  G.  Grimmett 
would  make  sales  to  persons  in  his  own  employ,  and  in  some 
instances  fictitious  sales  to  persons  who  did  not  exist,  he 
would  then  present  to  the  defendants  orders  for  delivery, 
sometimes  signed  ostensibly  by  those  persons,  and  some- 
times signed  by  such  person  and  indorsed  by  him  for  de- 
livery to  himself;  and  sometimes  orders  signed  by  himself 
for  the  plaintiffs,  he  not  having  authority  to  do  so  from  the 
plaintiffs. 

Between  January,  1872,  and  June,  1873,  the  defendants 
delivered  to  the  orders  in  the  last  paragiaph  mentioned, 
large  quanties  of  grain  before  they  received  any  order  from 
the  plaintiffs,  but  upon  the  orders  of  G.  Grimmett,  or  per- 
sons to  wliom  he  professed  to  have  sold  grain,  and  G.  Grim- 
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inftt  reueived  tin*  grain.  lu  all  tlioae  cases  the  grain  was 
subsequently  paid  for  by  G.  Griiiimett. 

191]  *In  other  cases  there  was  a  pre-dnlipery  by  the  de- 
fendants before  they  recnived  the  plaintiffs'  orders,  and 
none  of  them  have  been  satistied  by  payment.  The  valae  o£ 
the  corn  tlius  pre-delivered  amounts  to  £230,  which  the 
plaintiffs  claim  as  damages. 

The  case  then  set  out  the  particolars  of  the  pre-delivery,  of 
which  it  is  necessary  only  to  state  one  instance,  all  the 
others  being  similar  in  character. 

On  th«  19th  of  November,  1872,  fifty  quarters  of  oata,  and 
on  the  22d  of  Novemlwr,  1872,  ten  quarters  of  oats,  of  the 
value  together  of  £79,  were  delivered  by  the  defendants  on 
the  orders  of  Greorge  Grimmett  in  favor  of  J.  Sheldon  as  to 
fifty  quarters  ;  and  in  favor  of  W.  J.  Reeve  as  to  ten  quar- 
ters. On  the  24th  of  November  the  defendants  received  the 
plaintiffs'  delivery  order  for  the  same  in  favor  of  Geoi^ 
Tarpler,  the  order  then  being  indorsed  over  to  George  Grim- 
rnelr  by  George  Tarpler.  Tarpler  was  and  is  debited  in  the 
plaintiffs'  booKs  with  the  price  of  the  com,  £79,  and  he  has 
not  paid  any  part  of  it. 

The  plaintiffs  at  Ihe  time  when  they  gave  the  orders  and 
made  the  debits  and  received  payments  as  mentioned  had  no 
knowledge  of  the  facts  that  the  defendants  had  parted  with 
the  goods  before  they  had  received  the  plaintiffs  orders. 

The  plaintiffs  seek  to  recover  £230  and  interest  for  the 
value  of  the  corn  whicli  the  defendants  have  pre- delivered, 
and  for  which  the  plaintiffs  have  not  been  paid. 

The  case  was  argued  on  the  21st  of  November,  1877,  by 
Oulbf,  Q.C.,  and  Sutton,  for  the  plaintiffs,  and  Dugd-ale, 
for  tile  defendants.  The  Exchequer  Division  (Kelly,  C.B., 
and  Cleasby,  B.,)  gave  judgment  for  the  defendants. 

The  plaintiffs  appealed. 

May  1.     Gully,  Q.C.,  and  Sidton,  for  the  plaintiffs  :     The 
defendants  held  the  corn  as  bailees  for  the  plaintiffs.    With- 
out any  authority  from  the  plaintiffs  tliev  delivered  some  oE 
that  corn  to  two  persons,  Slield<m  and   Keeve  ;  they  there- 
fore  converted  the  plaintiffs'  goods    lo   their   use,  and  on 
33d  of  NovenibiT,  1872,  the  plaintiffs   had  a  complete 
^e  of  action  against  the  defendants.     Then  has  anything 
ured  since  to  destroy  that  right  of  action?     It  will  be 
!]     said  that  because  the  plaintiffs  had  sold  this  "corn  to 
pier,  and  given  him  a  delivery  order  on  the  defendants 
it,  which  order  Tarpler  had  indorsed  to  Grimmett,  who 
;ed  it  with  the  defendants,  the  plaintiffs'  cause  of  action 
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is  destroyed.  How  can  a  cause  of  action  once  vested  in  the 
plaintiffs  be  destroyed  by  some  subsequent  event?  It  can- 
not be  that  merely  giving  orders  for  the  delivery  of  goods  to 
a  third  person,  who  the  plaintiffs  are  advised  is  a  bona  fide 
purchaser,  where  there  are  no  goods  on  which  the  order  can 
operate  (for  the  defendants  had  already  parted  with  them), 
can  affect  the  right  of  action  already  vested.  If  on  the  23d 
of  November  the  plaintiffs  had  demanded  the  corn  from  the 
defendants  they  could  not  have  complied  with  the  demand, 
and  if  the  plaintiffs  had  then  sued  them  they  would  have  re- 
covered its  full  value.  The  cause  of  action  is  the  same  at  the 
time  the  writ  issued  as  it  was  on  the  23d  of  November,  1872. 
It  may,  however,  be  said  that  the  act  of  misdelivery  was  rati- 
fied by  the  order  subsequently  given  to  Tar  pier,  but  the 
plaintiffs  never  knew  of  tlie  conversion  until  a  short  time 
before  the  action  was  brought,  how  can  they  be  said  to  have 
ratified  an  act  of  which  they  knew  nothing? 

[Bramwell,  L.J.:  What  pecuniary  damage  have  the 
plaintiffs  sustained  by  reason  of  the  irregular  deliveries 
which  they  would  not  have  sustained  if  the  goods  had  not 
been  so  delivered?] 

The  plaintiffs  have  lost  the  goods. 

[Bramwell,  L.  J.:  They  would  have  been  equally  lost  to 
the  plaintiffs  if  they  had  been  delivered  under  the  subse- 
quent orders.] 

The  cause  of  action  having  once  vested,  no  subsequent  act 
of  the  defendants  could  deprive  the  plaintiffs  of  their  right 
of  action  and  damages  for  the  conversion. 

[Bramwell,  L.J.:  So  that  if  the  goods  had  been  deliv- 
ered to  the  plaintiffs'  nominee,  who  had  paid  for  them,  it  is 
equally  a  conversion,  and  the  plaintiffs  can  maintain  their 
action.] 

Trover  would  lie.  As  a  general  rule  in  an  action  of  trover 
tlie  plaintiff  recovers  the  full  value  of  the  goods;  the  only 
exceptions  to  that  rule  are  where  the  defendant  has  some 
special  property  in  the  goods ;  in  such  cases  the  measure  of 
damages  may  be  something  less  than  the  full  value.  But  in 
those  cases  the  transaction  is  one  which  arises  immediately 
between  the  parties.  This  general  rule  has  recently  been 
acted  on  in  Mullirter  *v.  Florencei^).  There  an  inn-  [193 
keeper  had  a  lien  on  certain  horses ;  he  sold  them,  and  he 
was  held  liable  for  their  full  value.  All  the  cases  are  col- 
lected in  the  judgment  of  Denman,  J.,  in  Johnson  v.  Lanca- 
shire &  Yorkshire  Ry,  Co.  ('). 

(»)  3  Q.  B.  Div.,  484 ;    28  Eng.  Rep.,         («)  3  C.  P.  D.,  499,  506 ;  80  Eng.  R., 
890.  860,  356. 
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Ihigdale  {Russell  GrljjitliSy  with  him),  for  the  defendants  : 
The  plaintiffs  are  not  entitled  to  any  damages,  not  even  to 
nominal  damages.  There  has  been  no  misdelivery;  the  corn 
has  been  delivered  to  the  order  of  the  plaintiffs,  and  they 
cannot  complain  that  their  order  has  been  carried  out  merely 
because  there  was  a  pre-delivery.  The  defendants  have  done 
that  which  gives  the  plaintiffs  a  right  of  action  against  Tarp- 
ler  for  goods  sold  and  delivered.  If  there  has  been  a  con- 
version, and  the  plaintiffs  are  entitled  to  recover,  they  will 
recover  twice  ;  once  against  the  plaintiffs  for  damages  of  the 
conversion,  and  a  second  time  on  the  contract  of  sale  against 
Tarpler.  But  there  has  been  no  conversion.  The  goods 
have  been  delivered  to  the  persons  who  are  entitled  to  them 
and  to  whom  the  plaintiffs  intended  they  should  be  deliv- 
ered. How  can  it  be  said  that  the  plaintiffs  have  been 
deprived  of  their  goods  when  they  have  been  delivered  ac- 
cording to  their  own  order?  That  order  has  been  substan- 
tially complied  with  ;  whether  the  goods  were  delivered  a 
day  before  or  a  day  after  the  order  was  made  is  immaterial. 
The  plaintiffs'  remedy  is  against  Tarpler,  but  as  he  is  unable 
to  pay,  they  seek  to  recover  the  price  of  the  goods  from  the 
deferidants. 

Oully^  Q.C.,  in  reply. 

Cur,  ddv.  vult 

May  13.  The  following  judgments  were  delivered  : 
Bramwell,  L.  J.:  The  judgment  in  the  court  below  is  for 
the  defendants.  I  am  of  opinion  it  ought  to  be  entered  for 
the  plaintiffs  with  nominal  damages.  Substantially  that  is 
a  judgment  for  the  defendants,  for  the  consequence  of  giving 
the  plaintiffs  nominal  damages  and  giving  them  nothing,  in 
my  mind,  would  be  the  same.  I  do  not  desire  to  labor  a 
matter  which,  according  to  my  own  statement,  is  one  of  no 
importance.  But  I  cannot  state  my  opinion  that  the  plain- 
tiffs are  not  entitled  to  substantial  damages  without  stating 
why  I  think  they  are  entitled  to  nominal  damages.  Before 
19-1]  *the  Judicature  Acts  the  plaintiffs  would  have  had 
to  establish  that  tlie  defendants  had  been  guilty  of  a  con- 
version. The  Judicature  Acts  have  not  altered  the  law.  It 
is  true,  that  in  tlie  forms  given  in  the  Appendix  to  the 
Rules  (')  the  form  in  lieu  of  the  old  count  in  trover,  or  for 
conversion,  is  *'for  wrongfully  depriving  the  plaintiff  of 
goods,  household  furniture,  &c."  But  the  substance  of  the 
law  remains  the  same,  although  there  has  been  an  alteration 
in  the  mode  of  stating  it.     It  becomes  necessary,  therefore, 

(')  See  Appeodix  A,  pt.  ii,  sect.  4. 
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to  see  whether,  before  the  passing  of  the  Judicature  Acts, 
there  would  liave  been  a  conversion.  I  have  frequently  . 
stated  that  I  never  did  understand  with  precision  what  was 
a  conversion  ;  where  an  article  is  actually  destroyed  and 
consumed  for  the  benefit  of  the  wrongdoer,  undoubtedly  in 
that  case  there  has  been  a  conversion  not  only  according  to 
law  but  according  to  the  ordinary  use  of  the  terra  ;  but  con- 
version afterwards  was  in  some  cases  held  to  be  something 
80  unlike  a  conversion  in  fact  that  I  find  it  impossible  to 
give  an  exhaustive  description  as  to  what  was  or  was  not  a 
conversion.  I  feel  a  diflSculty  in  this  matter,  which  I  have 
referred  to  in  several  judgments  I  have  delivered,  and  in 
which  I  was  in  the  minority,  but  which  were  upheld  in  the 
Exchequer  Chamber.  Burroughes  v.  Bayne  (*)  and  Pillott 
V.  Wilkinson  {^)  are  cases  in  which  this  point  has  been  dis- 
cussed, and  I  had  occasion  to  express  this  opinion.  But, 
speaking  with  reserve,  I  think  the  act  of  the  defendants,  be- 
fore the  passing  of  the  Judicature  Acts,  would  have  been  a 
conversion,  and  is  so  since.  It  is  held  that  if  a  man  dis- 
poses of  property — and  in  law  he  did,  if  he  without  author- 
ity delivered  it  to  somebody  not  entitled  to  receive  it — he 
might  be  charged  with  converting  it  to  his  own  use.  A 
misdelivery  by  a  carrier  was  a  conversion  ;  I  cannot  see, 
therefore,  why  a  misdelivery  by  a  warehouseman  is  not 
a  conversion ;  so  that  if  nothing  had  been  done  in  this 
case  but  to  deliver  these  goods  to  Grimmett's  nominees 
— that  is  to  say,  if  there  had  been  no  subsequent  order 
of  the  plaintiffs  —  there  would  be  a  misdelivery,  and 
consequently,  as  well  as  T  can  make  out,  a  conversion.  I 
also  think  that,  technically,  there  was  a  cause  of  action 
*against  the  defendants  for  breach  of  duty  as  ware-  [195 
housemen  in  delivering  the  goods  without  any  authority. 
I  think,  therefore,  that  the  plaintiffs  are  entitled  to  nominal 
damages,  because  a  conversion  cannot  be  purged,  and  if  a 
defendant  is  guilty  of  conversion  he  must  pay  some  dam- 
ages. A  return  of  the  goods  undoubtedly  might  be  shown 
to  reduce  the  damages  in  the  case  of  a  conversion,  not  only 
where  the  owner  voluntarily  received  back  the  goods,  but 
where  he  took  them  back  against  his  will.  In  an  action  of 
trover  or  conversion  the  practice  was  for  a  defendant  to  ap- 
ply to  the  court  for  a  staj'  of  proceedings  on  the  delivery  up 
of  the  goods,  and  on  payment  of  nominal  damages  and  costs  ; 
but  if  the  plaintiff  refused  to  accept  delivery,  and  insisted 
on  proceeding  with  his  action  for  substantial  damages,  he 

0)  6  n.  A  N.,  296  ;    29  L.  J.  (Ex.),  185. 
(«)  2  U.  A  C,  72 ;    32  L.  J.  (Ex.),  201 ;    3  II.  <fe  C,  345 ;    34  L.  J.  (Ex.),  22. 
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did  SO  at  his  peril,  and  if  he  failed  to  get  substantial  dam- 
ages he  was  made  to  pay  the  costs  of  the  action.  It  is  clear, 
therefore,  that  on  the  return  of  thegoods  the  plaintiff  would 
recover,  not  their  value,  but  the  damages  he  had  sustained 
by  the  wrongful  act,  which  was  called  the  conversion.  Let 
me  apply  that  reasoning  to  the  present  case.  The  goods 
have  been  delivered  by  the  defendants  to  Grimmett's  order; 
afterwards  the  plaintiffs  gave  a  delivery  order,  requiring 
the  goods  to  be  delivered  to  Tarpler's  order  ;  Tarpler  hands 
that  order  to  Grimmett,  who  lodges  the  order  with  the  de- 
fendants, Grim  met t  could  not,  therefore,  ask  of  the  defend- 
ants that  the  goods  should  be  delivered  to  him,  because  they 
had  been  already  delivered  to  his  nominee,  the  person  to 
whom  he  requested  that  they  might  be  delivered  ;  if  he  made 
any  claim  against  the  defendants  he  would  be  met  with  the 
answer,  the  goods  have  been  delivered  as  requested  by  j'ou, 
and  you  have  no  title  to  them.  Of  course  Tarpler  can  make 
no  claim  against  the  defendants,  because  Tarpler  requested 
thajt  the  goods  should  be  delivered  to  his  order.  If  Grira- 
mett  is  silenced  and  satisfied  by  what  has  taken  place,  so 
likewise  is  Tarpler.  The  plaintiffs  are  entitled  to  maintain 
an  action  against  Tarpler,  and  if  they  sued  him  for  goods 
sold  and  delivered,  he  would  have  no  defence,  because  if 
he  were  to  say  the  goods  were  never  delivered  to  him,  the 
answer  would  be  that  they  were  delivered  to  his  nominee, 
which  is  equivalent  to  a  delivery  to  him,  and  therefore  he  is 
liable  for  goods  sold  and  delivered.  If  the  plaintiffs'  conten- 
196]  tion  is  right,  the  plaintiffs  can  allege,  in  this  *action, 
that  the  goods  belong  to  them,  and  the  defendants  have  con- 
verted them  to  their  own  use ;  and  in  an  action  against 
Tarpler,  that  the  goods  are  not  theirs,  but  Tarpler's,  for  they 
have  been  delivered  to  him,  and  they  are  entitled  to  the  price 
from  him. 

For  these  considerations  I  think  that  .what  took  place  is 
equivalent  to  a  return  of  the  goods.  I  do  not  mean  to  say 
it  is  a  return,  but  it  is  in  the  nature  of  a  return  of  the  goods, 
and  the  same  reason  for  reducing  the  damages  lo  a  nominal 
amount  applies.  Let  me  suppose  this  case:  that  on  the 
order  being  lodged  with  the  defendants  by  Grimmett  they 
were  to  ask  him  if  he  had  any  authority  to  give  the  first 
order,  and  he  were  to  reply  he  had  no  authority,  and  the 
defendants  were  to  require  Grimmett  to  bring  back  the 
goods,  and  they  were  to  redeliver  them  to  him.  In  that 
case  it  is  obvious  there  would  have  been  a  reflelivery  to  the 
plaintiffs,  because,  if  there  had  been  a  redelivery  to  the  de- 
fendants to  hold  them  on  their  behalf,  it  would  not  be  neces- 
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sary  to  go  through  such  a  ceremony.  The  question  is  not 
whether,  at  the  lime  of  action  brought,  the  property  was  in 
the  plaintiffs ;  in  my  opinion  the  question  is,  was  the  prop- 
erty in  tile  phiintiffs  at  the  time  of  tlie  wrongful  act,  assum- 
ing the  wrongful  act  to  have  been  a  conversion  ? 

1  am  of  opinion  that  either  the  plaintiffs  cannot  maintain 
tljis  action,  or  if  they  can  maintain  it,  they  are  entitled 
only  to  nominal  damages,  and  therefore  they  ought  to  pay 
the  costs. 

Baggallay,  L.J.:  The  facts  according  to  my  view  of  the 
case  are,  certain  corn  was  in  the  custody  of  the  defendants, 
to  be  delivered  by  them  to  the  order  of  the  plaintiffs,  and  to 
their  order  only. 

Oa  the  19th  and  the  22d  of  November,  1872,  the  company 
delivered  out  the  corn  to  the  order  of  Grimmett ;  Grimmett 
was  the  agent  of  the  plaintiffs  for  certain  purposes,  but  he 
was  not  their  agent  as  regards  giving  orders  for  the  delivery 
of  corn.  On  the  24th  of  November  an  order  was  received 
by  the  defendants  for  the  delivery  of  the  same  parcel  of 
corn  to  Tarpler  and  indorsed  by  Tarpler  to  Grimmett.  That 
was  an  order  which  the  company  were  bound  to  act  on. 
They  would  have  been  bound  to  *deliver  the  goods  [197 
on  Che  24th  of  November  to  Grimmett's  order,  if  they  had 
not  previously  done  so  ;  but  they  had  previously,  by  anti- 
cipation, on  the  19th  of  November,  delivered  the  goods 
which  the}'  would  have  been  bound  to  detain  on  the  24th. 
On  tiiat  view  of  the  case  it  appears  to  me  to  be  clear  that  no 
substantial  damages  can  be  recovered  in  this  action. 

As  regards  the  question  of  nominal  damages,  I  speak  with 
great  hesitation  in  expressing  an  opinion  wliich  differs  from 
that  of  the  other  membersof  the  court  upon  the  law  relating 
to  the  action  of  trover  and  conversion  ;  but  it  appears  to  me 
that  the  case  is  one  for  substantial  damages  or  no  damages. 
Possibly  there  might  have  been  a  case  for  damages  in  respect 
of  the  interval  between  the  19th  of  November  and  24th  of 
November,  but  no  claim  is  made  for  that  in  this  action.  The 
claim  is  simply  one  for  substantial  damages,  £230,  the  value 
of  tiie  several  parcels  of  corn.  This  matter  appears  to  me  to 
Ijave  been  under  consideration  in  the  Exchequer  Division, 
and  they  were  of  opinion  not  only  was  there  no  case  for  sub- 
stantial damages,  but  no  case  for  any  damages,  not  even 
nominal.  Fortirted  by  this  authority,  I  am  bound  to  say 
that  the  judgment  of  the  Exchequer  Division  is  right. 

TiiEsiGKR,  L.J.:     I  have  entertained  some  doubt  whether 
this  action  can  be  maintained  even   for  nominal  damages. 
But  uunn  consideration  I  think  it  can  for  this  reason.    Strip- 
31  Eng.  Rkp.  57 
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ping  the  case  of  all  accidental  circumstances  the  facts  are, 
that  the  defendants,  being  in  possession  of  certain  goods  of 
the  plaintiffs,  as  bailees,  were  bound  to  keep  them  until  they 
obtained  the  authority  of  the  plaintiffs,  the  bailors,  to  de- 
liver them  ;  notwithstanding  that  duty  they  delivered  them 
to  certain  persons,  without  any  order  from  the  plaintiffs:  it 
is  true  that  the  delivery  was  made  in  the  anticipation  that 
subsequently  a  delivery  order  would  be  received  from  the 
plaintiffs,  and  in  point  of  fact  it  was  received  a  few  daj'S 
afterwards.     I  am  of  opinion,  however,  that  the  previous 
unauthorized  act,  whether  it  is  called  a  misdelivery  or  a  pre- 
delivery, whether  it  constitutes  technically  speaking  a  con- 
version, or  only  a  breach  of  the  contract  of  bailment,  or  of 
the  duties  which  flow  from  the  bailment,  was  a  wrongful  act 
198]    i^  respect  of  which  a  right  *of  action  vested  at  once 
in  the  plaintiffs,  and  that  the  right  of  action  once  vested  was 
not  divested  by  the  plaintiffs  afterwards  giving  the  delivery 
order  under  which  the  defendants  might  have  delivered  the 
goods,  and  which,  in  truth,  had  been  tlien  already  delivered. 
1  think  that  the  unauthorized  act,  whether  it  be  a  conver- 
sion, or  whether  it  be  a  breach  of  contract,  or  a  breach  of 
duty  did  vest  the  right  of  action,  and  that  there  was  suffi- 
cient damage  in  the  eyes  of  the  law  to  enable  the  plaintiffs 
to  sue,  lor  tliis  reason,  that  they  were  for  some  days  deprived 
of  the  control  of  their  goods,  to  wiiich  they  were  entitled 
by  their  contract  with  the  defendants,  and  the  law  presumes 
a  damage  in  respect  of  that  unlawful  act.     The  question, 
however,  assumes  a  different  aspect  when  we  consider  what 
is  the  amount  of  damages  to  be  recovered.     The  plaintiffs 
contend  where  a  third  person,  whom  the  bailee  may  trust, 
and  who  has  had  dealings  both  with  the  bailee  and  bailor, 
informs  the  bailee  that  a  delivery  order  for  the  delivery  of 
goods  to  certain  persons  will  in  a  few  days  be  forwarded  by 
the  bailor  to  the  bailee,  and  asks  the  latter  for  the  conven- 
ience  of  all   parties   to  deliver  the  goods  to   the   persons 
designated,  and  the  bailee  in  anticipation  of   the  order  in 
perfect  good  faith  complies  with  the  request,  that  although 
the  order  is  afterwards  forwarded  by  the  bailor,  yet  they,  as 
plaintiffs  in  an  action  of  trover,  are  entitled  to  recover  against 
the  bailee  the  full  price  of  the  goods  delivered  in  anticipation 
of  the  order.     The  mere  statement  of  that  proposition  shows 
that  it  cannot  be  maintained;  and  I  think  that  there  is  a 
complete  answer  to  it.     If  it  is  said  that  the  unauthorized 
a(5t  constituted  a  breach   of  the  contract  of  bailment,  or  a 
breach  of  duty  which  flows  from  the  bailment,  then  it  fol- 
lows that  the  bailors  can  only  recover  the  damages  which 
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liave  resulted  from  the  unauthorized  act  which  constitutes 
that  breach  of  contract  or  dut}^  and  here  it  is  obvious  that 
no  datna<2:es  have  resulted  from  the  act  of  the  defendants. 
If  they  had  not  delivered  these  goods  at  the  respective  dates 
at  which  they  were  delivered,  they  would  have  been  bound 
by  virtue  of  the  delivery  order  issued  subsequently  by  the 
plaintiffs  to  have  delivered  them  exactly  in  the  same  way, 
and  to  the  persons  to  whom  they  were  delivered.  The  dam- 
age has  not  been  sustained  by  the  delivery  by  the  defendants, 
but  in  consequence  of  the  plaintiffs  selling  their  goods  and 
*authorizing  the  delivery  of  them  to  persons,  who  [199 
are  liable  to  the  plaintiffs  for  the  price,  and  treated  by  them 
as  liable  down  to  the  present  time,  but  who  have  not  paid 
for  them. 

It  is  said  that  there  is  some  magic  in  the  term  *' conver- 
sion," and  the  argument  for  the  plaintiffs  may  be  put  thus: 
the  unauthorized  delivery  constituted  conversion  ;  the  plain- 
tiffs have  never  received  their  goods  ;  consequently  the  dam- 
age which  they  are  entitled  to  recover  in  respect  of  that 
conversion  is  the  full  value  of  the  goods.  That  argument  is 
not  sound.  No  doubt  the  action  of  trover  has  been  sur- 
rounded by  teclinicalities,  which  may  have  in  some  instances 
worked  injustice.  I  think,  however,  of  late  the  tendency  of 
the  courts  has  been  to  treat  this  action  with  more  common 
sense  than  it  had  been  previously  treated.  Just  as  in  other 
actions  of  tort  it  is  held  tliat  a  person  to  whom  a  wrong  has 
been  done  can  only  recover  the  damages  which  flow  from 
the  wrong;  so  in  ati  action  of  trover  it  is  the  tendency  of 
the  courts  to  apply  the  same  rule.  I  will  refer  in  support 
of  this  view  to  the  cases  of  Brierly  v.  Kendalli^)  and  Chin- 
ery  v.  Yiall^\  where  it  was  held  that  the  person  whose- 
goods  have  been  converted  vs^as  not  entitled  to  recover  their 
lull  value.  But  if  the  technicalities  which  surround  the  ac- 
tion of  trover  are  relied  upon,  the  plaintiffs  are  met  with  a 
teclniical  rule,  or,  indeed,  with  a  substantial  objection;  if 
plaintiffs  bring  trover  and  recover  the  full  value  of  the  goods 
claimed,  it  follows  from  the  verdict  in  thnir  favor  that  the 
property  in  the  goods  is  upon  the  satisfaction  of  the  judg- 
ment transferred  to  the  defendants.  No  doubt  there  are 
cases  ill  which  the  defendant,  although  bound  to  pay  the 
full  value  of  the  goods,  yet  may,  owing  to  the  way  in  which 
he  has  disposed  of  the  goods,  be  unable  to  retain  the  goods. 
A  plaintiff  claiming  goods  is  assumed,  if  he  recover  the  full 
value,  to  be  in  a  position  to  convey  or  transfer  to  the  defend- 
ant the  dominion  over  and  property  in  tlie  goods,  so  far  as 

(»)  17  Q.  B.,  937.  («)  5  II.  <fe  N.,  288;  29  L.  J.  (Ex.),  180. 
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regards  any  act  of  his  own.  If  that  be  so,  liow  stands  the 
matter?  Tliere  was  an  act  of  conversion  w-hich  gave  the 
plaintiffs  a  right  of  action,  and  subsequent  to  that  act  of 
conversion  there  was  a  valid  transfer  of  the  property  in  the 
goods  from  the  plaintiffs  to  some  other  person,  who  was  en- 
200]  titled  to  hold  the  goods  and  bound  *to  pay  their 
price  to  the  plaintiff;  then  the  plaintiffs  clearly  had  no  do- 
minion over  these  goods,  no  property  in  them  which  they 
were  able  to  transfer  to  the  defendants  upon  the  judgment 
being  satisfied.  It  is  true  that  the  plaintiffs  had  a  property 
in  the  goods  between  the  time  of  the  act  of  unauthorized  de- 
livery and  the  time  when  they  did  authorize  the  delivery, 
that  is,  transferred  the  property  in  the  goods  to  the  third 
person.  It  appears  to  me,  therefore,  to  follow  from  the  ordi- 
nary rules  which  are  applicable  to  actions  of  trover  that  the 
plaintiffs  are  entitled  to  recover  damages  only  for  the  depri- 
vation of  their  control  over  the  goods  from  the  time  of  the 
unauthorized  delivery  ;  but  inasmuch  as  it  is  admitted  that 
during  that  period  the  plaintiffs  sustained  no  damage  they 
can  only  recover  nominal  damages. 

As  the  substantial  question  raised  in  this  special  case  is 
which  of  the  parties  shall  bear  the  consequences  of  Grim- 
mett's  frauds,  and  this  court  is  of  opinion  that  the  plain- 
tiffs ought  to  bear  them,  I  think  that  they  ought  also  to 
bear  the  costs  of  the  action  in  which  they  have  substan- 
tially failed. 

Judgment  reversed^  and  entered  for  the  plairdiffs 

With  damages  one  shilling ^  plaintiffs  to  pay 

the  costs  of  the  action. 

Solicitors  for  plaintiffs  :  Chester  &  Co,^  and  Arnold  &  Son, 
Birmingham. 

Solicitor  for  defendants  :  B.  F.  Roberts. 


[4  Exchequer  Division,  201.] 

June  17,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

201]  *AiiEARN  V.  Bellman. 

Sedgwick  v.  Aiiearn. 

Landlord  and  Tenant — Notice  to  QnlL 

The  defendant  was  tenant  to  the  plaintiff  from  year  to  year  of  a  shop  and  premises; 
the  phiintiffsjave  the  defendant  notice  in  writinjj  to  quit  on  a  day  terminntinij  the 
tenancy.  The  notice  contained  the  foUowinja;  clause  :  "  And  I  hereby  further  arivo 
you  notice  tiiat  should  you  retain  possession  of  the  premises  after  the  day  before 
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mentioned  the  nnniial  rental  of  the  preiiiiaes  now  held  by  you  fpom  me  will  be  £160, 
j>aval>le  t|iinrtc'rly,  in  advance": 

Hthl,  by  Brain wi'll  and  Cotton,  L.JJ.,  Brett,  L.J.,  dissenting,  that  the  notice 
to  quit  being  otherwise  sufficient,  it  was  not  rendered  invalid  by  the  additional 
clause. 

In  the  first  action  tlie  plaintiff  sued  for  the  recovery  of  a 
shop,  premises,  and  show-rooms. 

In  the  second,  the  plaintiff  sued  the  plaintiff  in  the  first; 
action  for  a  breach  of  a  contract  to  give  possession  of  the 
premises  sought  to  be  recovered  in  the  first  action. 

These  actions  were  tried  before  Lopes,  J.,  at  the  Liverpool 
assizes,  and  the  facts  were  as  follows:  On  the  Ist  of  May, 
1874,  tlie  defendant  Bellman  became  tenant  from  year  to 
year  to  Ahearn  of  the  premises  in  question  at  a  rent  of  £76, 
which  before  the  year  1877  was  increased  to  £96.  In  1877, 
the  plaintiff  Sedgwick  offered  Ahearn  a  larger  rent ;  there- 
upon Ahearn  told  Bellman  that  an  increased  rent  had  been 
offered,  but  that  he  would  give  him  the  preference  if  he 
would  take  the  premises  for  a  term  of  years  at  the  increased 
rent.  Bellman  declined  this  proposal,  and  on  the  24th  of 
August,  1877,  Ahearn  agreed  to  let  the  premises  to  Sedg- 
wick for  the  term  of  seven  years  for  £150  a  year,  to  com- 
mence from  the  time  when  Ahearn  could  obtain  possession 
of  them.  On  the  29th  of  October,  1877,  Ahearn  gave  Bell- 
man a  written  notice  to  quit  in  the  following  terms:  ''I 
liereby  give  you  notice  to  quit  and  deliver  up  possession  of 
the  shop,  premises,  and  show-rooms  situate  and  being  20 
Moss  Street,  Liverpool,  and  now  held  by  you  as  tenant  from 
me  on  or  before  the  1st  day  of  May,  1878.  And  I  hereby 
further  give  you  notice  that  should  you  retain  possession  of 
the  premises  after  the  date  before  mentioned  the  annual 
*rjBntal  of  the  premises  now  held  by  you  from  me  will  [202 
be  £160,  payable  quarterly,  in  advance."  Bellman  refused 
to  pay  any  increased  rent,  and  did  not  give  up  possession 
of  the  premises  on  the  1st  of  May,  and  on  the  13th  of  May 
Ahearn  commenced  the  action  against  him  for  the  recovery 
of  the  premises.  Sedgwick  also  brought  an  action  against 
Aiiearn  for  breach  of  his  agreement,  alleging  that  he  might 
liave  obtained  possession  if  he  had  given  a  proper  notice  to 
Bellman,  and  that  he  gave  no  such  notice.  The  learned 
judge  was  of  opinion  that  the  notice  to  quit  was  invalid,  on 
the  ground  that  the  latter  clause  of  the  notice  gave  Bellman 
the  option  of  remaining  tenant  upon  fresh  terms,  and  that 
the  case  of  Doe  v.  Jacksoni^)  was  distinguishable  ;  and  there- 
fore in  the  action  between  Ahearn  y.  Bellman  for  therecov- 

(»)  Dongl.,  175. 
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ery  of  the  premises  lie  directed  judgment  to  be  entered  for  the 
defendant ;  and  in  the  action  between  Sedgwick  v.  Aheam 
he  directed  judgment  to  be  entered  for  the  plaintiff  for  £25, 
the  agreed  amount  of  damages. 

Ahearn  appealed. 

(7.  linssell^  Q.C.,  and  T.  H.  James,  for  Ahearn  :  The  first 
clause  of  the  notice  to  quit  is  clear  and  direct  in  its  terms, 
and  is  not  vitiated  by  the  terms  of  the  second  clause.  The 
only  authority  to  be  found  is  Doe  v.  Jackson  {^)^  in  which 
the  judgments  of  Lord  Mansfield  and  VVilles,  J.,  are  in  point 
for  Ahearn. 

Gully,  Q.C.,  and  French^  for  Bellman  and  Sedgwick: 
The  question  is,  what  is  the  construction  of  the  notice  to 
quit?  It  offers  to  the  tenant  the  option  of  a  new  bargain, 
and  is  therefore  bad.  The  dictum  of  Lord  Mansfield  in 
Doey.  Jackson{')  is  in  point.  There  is  a  distinction  be- 
tween the  present  notice  and  the  one  in  that  case.  There 
the  words  of  the  notice  were :  '*  I  desire  you  to  quit  posses- 
sion at  Lady  Day,  or  1  shall  insist  on  double  rent:"  the  ad- 
ditional clause  merely  informed  the  tenant  of  the  legal 
consequences  of  his  holding  over;  but  Lord  Mansfield 
pointed  out  in  his  judgment  that  if  the  notice  had  really 
contained  the  option  of  a  new  agreement,  and  had  been  ''or 
else  that  you  agree  to  pay  double  rent,"  it  would  have  been 
bad.  That  view  of  the  law  has  been  acted  on  ever  since  that 
203]  decision.  The  notice  in  this  case  *in  effect  says  to 
the  tenant  "either  give  up  possession  or  make  a  new  agree- 
ment ;"  it  is  a  notice  to  go  or  stay  at  the  tenant's  option  ; 
it  offers  a  new  bargain  to  the  tenant  on  the  terms  of  an  in- 
creased rent  and  a  different  mode  of  payment.  In  fact,  not- 
withstanding the  notice,  the  old  tenancy  continued  in  full 
force,  for  the  payment  of  an  increased  rent  would  not  create 
a  new  tenancy  :  Doe  v.  Oeekiei^),  But  assuming  that  the 
tenant  accepted  the  terms,  and  a  new  tenancy  w^as  created, 
from  what  time  would  it  commence?  from  the  commence- 
ment of  the  notice  to  quit,  or  from  the  expiration  of  the  old 
tenancy?  These  considerations  show  that  the  notice  is  un- 
certain and  ambiguous:  if  so  it  is  bad,  for  all  the  text- 
books lay  down  the  law  to  be  that  a  notice  to  quit  must 
be  clear  and  unambiguous:  VVoodfall's  Landlord  and  Ten- 
ant, p.  311  ;  Adams  on  Ejectment,  p.  95  ;  Cole  on  Ejectment, 
pp.  46,  47. 

C,  Russell^  Q.C.,  in  reply  :  It  is  clear  law  that  a  notice  to 
determine  a  tenancy  need  not  be  in  writing ;  and  it  would 
be  a  good  notice  if  the  landlord  said   to  his  tenant,  *'quit 

(»)  Dougl,  175.  («)  13  L.  J.  (Q  B.),  239. 
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at  tlie  exiniation  of  your  tenancy,"  and  added,  "but  I  am 
quite  willing  to  consider  an  offer  of  a  new  tenancy  on  the 
terms  tliat  you  pay  an  increased  rent  and  in  advance." 
How  could  tliis  latter  proposal  render  the  notice  bad  when 
it  is  an  expression  of  the  landlord's  determination  that  the 
subsisting  tenancy  shall  be  at  an  end?  The  notice  is  per- 
fectly good. 

Bkamwell,  L.J.:  I  am  of  opinion  that  these  two  judg- 
ments must  be  reversed.  The  question  is  whether  plaintiff 
lias  given  a  good  notice  to  quit:  it  is  commonly  so  called, 
because  the  effect  of  it  is,  that  on  its  expiration  the  tenant 
must  quit  the  premises,  but  it  is  in  reality  a  notice  to  deter- 
mine tlie  tenancy.  The  notice  is,  "  I  hereby  give  you  notice 
to  quit  and  deliver  up  possession  of  the  shop,  premises,  and 
showa'oom  now  held  by  you  as  tenant  from  me  on  or  before 
the  first  day  of  May  next,  1878."  Nobody  can  doubt  that 
if  the  notice  had  stopped  there,  it  was  effectual  to  determine 
the  tenancy,  and  was  a  good  notice  to  quit.  But  the  notice 
contains  this  additional  clause,  ''  I  hereby  further  give  you 
notice  that  should  you  retain  possession  of  the  premises 
after  the  date  before  mentioned,  the  annual  rental  of  the 
j)remises  *now  held  by  you  from  me,  will  be  £160,  [204 
payable  quarterly,  in  advance."  I  am  not  at  all  sure  that 
that  was  not  meant  as  a  threat  that  the  tenant  would  have 
to  pay  more  rent;  but  I  am  inclined  to  think  its  more  rea- 
sonable construction,  especially  when  it  contains  the  words 
"payable  in  advance,"  is  that  it  was  an  offer,  and  I  think  it 
would  have  justified  the  defendant  in  treating  it  as  an  offer 
upon  certain  terms,  which  he  might  accept.  Had  he  done 
fto,  the  notice  to  quit,  I  think,  would  have  been  as  efficacious 
as  it  was  before,  and  would  have  put  an  end  to  the  old  ten- 
ancy, but  there  would,  at  the  same  time,  have  been  created 
a  new  tenancy.  I  think  there  would  have  been  no  differ- 
ence if  the  notice  had  been  given  in  one  letter,  and  the  offer 
made  in  another  letter  at  a  subsequent  time.  I  cannot  un- 
derstand how  it  can  be  said  that  an  offer  of  a  new  tenancy 
in  any  way  affects  the  validity  of  the  notice  to  determine  the 
old  one  ;  if  anything  it  corroborates  it,  because  it  supposes 
that  the  old  tenancy  is  gone,  otherwise  there  would  be  no 
competency  to  enter  into  a  new  one.  I  do  not  think  it  is  a 
continuation  of  the  tenancy  on  new  terms  under  the  offer, 
unless  the  offer  had  been  accepted,  and  the  offer  has  not 
been  accepted  ;  on  the  contrary,  the  defendant  expressly 
sent  word  that  he  would  not  accept  the  terms  that  were 
offered  to  him.  Therefore,  even  supposing  that  the  old  ten- 
ancy would  have  continued  if  the  offer  had  been  accepted  ; 
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it  was  not  accepted,  and  consequently  the  notice  to  quit  was 
valid,  and  nothing  has  occurred  to  prevent  its  operation.  I 
am  inclined  to  think  that  if  the  defendant  had  not  upon  the 
receipt  of  tlie  offer  accepted  it,  it  would  have  been  in  the 
same  condition  as  any  other  offer,  it  would  have  been  an 
offer  made  but  not  accepted  ;  if  the  offer  is  interpreted  to 
mean  that  the  tenant  need  not  make  up  his  mind  as  to 
whether  he  would  accept  the  offer  until  the  time  arrived  for 
his  quitting,  it  would  give  him  until  that  time  for  considera- 
tion, and.  if  he  continued  tenant  after  that  time  it  would 
probably  be  treated  as  evidence  of  the  acceptance  of  the 
offer;  but  it  is  unnecessary  to  consider  this  question,  for 
the  only  question  is  whether  the  tenancy  affected  by  the 
notice  to  quit  was  terminated,  and  I  am  of  opinion  that  it 
was,  and  the  defendant  at  the  time  when  the  action  for  the 
recovery  of  the  premises  was  brought  was  not  tenant  of  the 
plaintiff. 

205]  *It  is  laid  down  in  Woodfall's  Landlord  and  Ten- 
ant, and  in  many  other  authorities,  "A  notice  to  quit  must 
be  clear  and  intelligible" — so  must  every  other  notice  and 
every  document — then  the  passage  goes  on,  ''a  notice  to 
quit  should  be  clear  and  certain  in  its  terms" — of  course  it 
ought,  and  so  ought  everything  else — "and  not  ambiguous 
and  not  optional."  A  notice  to  quit  which  is  optional  is  not 
a  notice  to  quit.  A  notice  that  a  tenant  may  go  or  stay  is 
not  a  notice  to  go ;  it  is  no  more  a  notice  to  go  than  it 
is  a  notice  to  stay.  ''  If  a  notice  to  quit  was  in  these  words, 
'  I  desire  you  to  quit  or  else  that  you  agree  to  pay  double 
rent,'  the  tenant  having  an  option,  the  notice  would  not  be 
sufficient.  It  would  not  have  been  sufficient  provided  he 
exercised  the  option  to  stay."  I  very  much  doubt  whether 
it  would  ;  however  there  is  the  learning  of  Wood  fall  on  that 
subject.  1  will  say  a  word  about  notices  in  general.  Let 
us  suppose  a  purchaser  were  to  buy  goods,  and  part  of  the 
contract  was  that  the  vendor  upon  receiving  notice  would 
send  them  by  the  London  and  North  Western  or  the  Great 
Northern  Railway.  The  purchaser  writes  to  the  vendor, 
*'Take  notice  you  are  to  send  the  goods  by  the  London  and 
North  Western,  and  my  reason  for  doing  that  is  that  their 
terminus  is  nearer  my  place  of  business,  and  therefom  it  will 
cost  me  less  to  cart  them  home,  but  if  you,  the  vendor,  like 
to  pay  me  a  shilling  a  ton  you  may  send  them  by  the  Great 
Northern."  Would  that  not  be  a  good  notice  to  send  the 
goods  by  the  London  and  North  Western  ?  Clearly  it  would, 
and  yet  it  would  give  the  vendor  an  option  ;  but  if  he  does 
not  exercise  that  option  he  is  to  send  them  by  the  London 
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and  North  Western.  So  in  this  case,  unless  the  tenant  does 
accept  the  option  for  a  new  term  it  would  be  a  notice  to 
quit  rlie  premises.  As  a  matter  of  reasoning,  I  cannot  bring 
myself  to  see  the' difficulty  in  this  case.  It  is  said  that 
Lord  Mansfield  has  decided  this  question  favorably  to  the 
defendant.  In  my  judgment  he  lias  done  nothing  of  the 
sort.  Lord  Man siield  says,  "That  the  landlord  may  give 
the  tenant  the  alternative  to  clear."  What  alternative? 
The  alternative  of  going  or  staying.  The  question  is,  what 
is  the  meaning  of  this  notice  ?  If  it  had  contained  the  option 
of  a  new  agreement,  and  had  said,  for  instance,  "or  else 
that  you  agree  to  pay  double  the  rent,"  the  action  would 
not  have  been  supported,  that  is  to  say,  *according  [206 
to  the  words  reported  to  have  been  used,  the  mere  offer  of  a 
new  agreement  would  prevent  the  notice  being  good.  That 
is  the  conclusion  that  is  drawn  from  it.  I  do  not  draw  that 
conclusion  from  it.  I  agree  that  the  ejectment  in  that  case 
could  not  have  been  supported,  and  for  this  reason  :  "  I  de- 
sire you  to  quit  possession,  or  I  shall  insist  upon  double 
rent ;"  and  the  man  continued  in  possession  ;  if  there  had 
been  an  offer  of  a  new  tenancy,  his  continuance  in  possession 
M'ould  be  evidence  that  he  had  accepted  that  offer,  and  in 
my  judgment  tfiat  is  all  that  Lord  Mansfield  means  when  he 
says  that  if  the  notice  had  contained  the  option  of  a  new 
agreement,  or  said,  "or  else  that  you  agreed  to  pay  double 
lent,"  the  ejectment  could  not  have  been  supported.  Did 
Lord  Mansfield  mean  to  say  that  if  it  had  contained  that 
offer,  and  the  tenant  had  said,  "  I  will  not  accept  it ;  I  will 
not  stay  upon  those  terms  but  will  quit,"  that  ejectment 
could  not  be  supported?  I  find  nothing  in  Lord  Mansfield's 
judgment  that  would  lead  to  such  a  conclusion.  Then  Lord 
Mansfield  goes  on  to  say,  "But  the  landlord  does  not  mean 
to  offer  a  new  bargain.  I  think  that  very  point  has  been 
settled  several  years  ago,  but  if  it  is  new,  I  have  no  doubt 
the  additional  words  can  only  prove  the  landlord's  anxiety 
to  get  into  possession.  It  is  an  emphatical  way  of  enforcing 
the  notice  and  showing  the  tenant  that  he  is  in  earnest  by 
informing  him  of  the  legal  consequence  if  he  hold  over,  but 
the  notice  informs  him  that  in  such  case  the  landlord  will 
insist  on  the  penalty.  It  clearly  means  to  refer  to  the  stat- 
ute." That  is  how  Lord  Mansfield  deals  with  this  particular 
case,  and  says  there  was  no  offer ;  so  that  taking  it  that  the 
tenant  staying  in  would  have  been  an  acceptance  of  the  offer, 
if  there  had  beeti  an  offer,  there  was  no  offer.  If  he  meant 
to  say  that  an  offer  would  vitiate  the  notice,  in  the  first  place, 
it  was  ohiler  dictum  ;  in  the  next  place,  obiter  dictum  as  it 
31  Eng.  Rki>.  C8 
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was,  I  agree  to  it  because  it  means  that  it  was  an  offer,  and 
an  accepted  offer,  to  the  tenant  staying  in  possession.  Then 
Willes,  J.,  says,  *'Thafc  the  notice  is  to  be  considered  9S 
having  two  parts:  first,  a  common  notice  to  quit;  secondly, 
a  warning  to 'the  tenant  of  the  consequences."  There  is  a 
notice  to  quit,  and  an  off^r  to  the  tenant  that  he  may  make 
a  new  bargain  if  he  thinks  lit.  Then  it  is  said  that 
tlie  \i\w  has  been  understood,  and  laid  down,  and  acted  upon 
207J  as  contended  *foron  behalf  of  the  defendants.  I  can- 
not think  that  it  has  been  acted  upon.  I  quite  agree  that 
when  the  law  has  been  laid  down  and  acted  upon,  especially 
in  cases  relating  to  real  property  or  mercantile  contracts,  it 
is  not  desirable  that  it  should  be  departed  from.  I  do  not 
hesitate  to  say  that  the  point  raised  on  behalf  of  the  defend- 
ant is  to  me  an  entire  novelty.  I  repeat,  as  a  matter  of 
principle,  I  cannot  understand  why  a  tenant  is  told,  "  Your 
tenancy  now  existing  is  terminated,  and  you  may  enter  into 
a  new  one  if  you  think  tit ;"  and  if  he  does  not  think  tit  to 
enter  into  it,  the  notice  is  not  as  good  as  though  it  had  not 
contained  that  offer  to  enter  into  a  new  tenancy.  The  ques- 
tion appears  to  me,  on  principle,  unaffected  by  authority, 
that  tlie  plaintiff  was  entitled  to  recover  in  this  action  of 
ejectment,  and  that  he,  as  a  defendant,  had  a  good  answer 
to  the  second  action. 

BuETT,  L.J.:  I  am  of  opinion  that  the  notice  to  quit  was 
bad,  and  therefore,  had  no  effect  in  putting  an  end  to  the 
defendant's  right  to  remain  in  possession  of  the  premises. 

This  is  an  action  of  ejectment,  and  the  plaintiff  in  eject- 
ment cannot  recover  unless  he  has  a  right  to  immediate  pos- 
session. It  is  brought  by  a  landlord  against  his  tenant. 
There  was  a  tenancy  between  the  plaintiff  and  the  defendant, 
a  tenancy  from  year  to  year,  but  with  an  implied  power  on 
the  part  of  the  landlord  to  put  an  end  to  that  tenancy  by  a 
certain  notice  to  be  given  at  a  certain  time.  Tlie  power  so 
given  to  the  landlord  is  absolute.  It  is  given  to  him  no 
doubt  by  the  consent  of  the  tenant,  but  nevertheless  it  is  an 
absolute  power.  It  is  a  power  given  to  one  of  two  persons 
to  a  contract  to  put  an  end  to  tlie  contract  at  his  sole  will 
against  and  contrary  to  the  will  of  the  other,  and  it  has 
always  been  held  that  where  such  a  power  is  given  to  a 
landlord,  it  is  given  also  conversely  to  the  tenant,  and  the 
same  reasoning  applies.  The  power  must  be  strictly  fol- 
lowed. I  cannot  agree  that  the  notice  is  of  itself  a  notice  to 
put  an  end  to  the  tenancy.  It  is  a  notice  which  is  given  for 
the  purpose  of  having  that  result,  but  the  onl}^  notice  which 
can  put  an  end  to  the  tenancy  is  a  notice  to  quit  possession 
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given  at  a  certain  time  and  for  a  certain  time.  It  is  said 
that  if  a  tenant  accepts  an  offer  which  is  made  to  liira  to 
pa}'  a  new  rent  payable  at  different  times  from  tliat  formerly 
I)ayable,  *that  then  there  is  a  new  tenancy,  and  there-  [208 
fore  that  the  old  tenancy  is  pnt  an  end  to.  *As  far  as  I 
understand,  the  sugfjestion  is  that  the  old  tenancy  is  put  an 
end  to  at  the  time  wlien  the  notice  to  quit  given  to  put  an 
end  to  that  tenancy  expired.  With  the  greatest  deference  I 
differ.  Tlie  time  wl»en  the  old  tenancy  would  be  put  an  end  to, 
by  reason  of  the  parties  agreeing  to  new  terms  and  to  a  new 
tenancy,  would  be  the  time  when  that  new  agreement  was 
made.  It  is  a  necessary  implication  that  the  moment  they 
have  agreed  to  a  new  tenancy  they  have  agreed  to  cancel 
the  old  one;  and  if  b}'^  a  new  agreement  there  is  a  new 
tenancy  created,  at  that  moment  the  old  one  is  at  an  end, 
even  before  the  expiration  of  the  notice  to  quit,  which  was 
given  to  put  an  end  to  that  former  tenancy.  The  sole  ques- 
tion, therefore,  seems  to  me  to  be  whether  the  notice  to  quit 
was  a  good  notice  ;  if  the  notice  to  quit  possession  was  bad 
at  the  time  it  was  given,  then  the  tenant  is  not  called  upon 
to  do  anything  in  respect  of  it.  He  has  a  right  to  disregard 
it  alto*]^ether.  The  contract  between  them  not  having  been 
put  an  end  to  b}'^  his  own  will,  nor  in  the  only  way  in  which 
it  could  be  terminated  against  his  will,  he  is  entitled  to  re- 
main in  possession,  because  his  tenancy  is  not  at  an  end; 
and  the  plaintiff  in  ejectment,  not  being  entitled  to  an  im- 
mediate possession,  cannot  recover  in  ejectment. 

Therefore  the  question  seems  to  me  to  be  whether  the 
notice  to  quit  is  good.  It  is  a  notice  to  quit  on  a  certain 
day;  but  in  the  same  document,  although  I  do  not  think 
that  is  absolutely  material,  at  the  same  time  a  proposition  is 
made  to  the  tenant.  That  is  not  a  proposition  made  to  the 
tenai^  so  that  he  could  not  do  anything  afterwards  without 
the  cmisent  of  the  landlord.  The  proposition  is  made  to  him, 
"You  are  to  go  out  of  possession  on  the  day  I  tell  you,  or 
you  may  remain  in  possession  if  you  will  do  so  on  certain 
terms."  That  certainly  as  to  quitting  possession  gives  him 
an  option  ;  at  all  events,  it  was  so  stated  in  terms  by  Lord 
Mansfield,  more  than  a  hundred  years  ago.  Lord  Mansfield 
stated  a  proposition  of  law  with  regard  to  tenancies  and  with 
regard  to  notices  to  quit,  and  he  stated  that  it  was  a  propo- 
sition of  law  which  he  believed  to  have  been  decided  before, 
but  which  at  all  events,  he  decided  then  as  the  rule  which 
was  to  be  the  governing  rule  between  landlord  and  tenant  : 
*that  if  the  notice  to  quit  gives  the  tenant  permission  [209 
to  remain  in  possession  if  he  will  accept  terms  then  offered 
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to  liiiii  it  is  an  optional  notice,  and  an  optional  notice,  as 
Lord  Manstield  says,  is  a  bad  notice  according  to  the  law  of 
England  between  landlord  and  tenant.  He  says  in  effect  : 
'*  Tliat  is  tlie  rule  I  have  to  consider  for  tlie  purpose  of  found- 
ing my  judgment  in  this  case,  and  the  only  way  in  which  I 
can  hold  that  the  notice  in  the  case  before  me  is  a  good 
notice,  is  to  say  that  it  does  not  give  that  option.  If  it  did 
give  that  option,  I  should  be  obliged  to  say  that  the  eject- 
ment could  not  be  maintained.  I  hold  that  it  can  be  main- 
tained, because  the  notice  before  me  does  not  give  that  option, 
but  only  gives  a  notice  to  quit  at  a  proper  time  and  mentions 
that  which  is  the  legal  consequence  if  the  tenant  holds  over." 
That  Lord  Mansfield  meant  to  say  that  the  notice  was  a  bad 
notice,  if  it  was  in  the  terms  which  he  suggested,  I  cannot 
doubt.  He  says  so  in  very  terms,  and  he  only  avoids  the 
application  of  the  rule  by  saying  that  the  notice  there  did 
not  come  within  the  rule.  But  how  has  it  been  understood  ? 
It  is  admitted  that  it  has  been  understood  in  the  sense  in 
which  it  is  stated  by  every  text-writer,  whose  books  have 
bt^en  received  as  valuable  books  in  the  law  from  that  time 
to  the  present.  To  say  that  Woodfall  states  a  mere  truism 
which  is  of  no  value,  is  not  the  right  way  to  deal  with  such 
an  authority.  What  Woodfall  says  is,  "a  notice  to  quit 
should  be  clear  and  certain  in  its  terms  and  not  ambiguous." 
It  is  said  that  every  notice  should  be  so,  but  that  sentence  of 
AVoodfaU's  points  to  many  cases  which  have  been  decided. 
There  have  been  many  cases  in  which  the  notices  to  quit 
have  been  uncertain  in  their  terms,  and  there  have  been 
many  notices  to  quit  in  which  the  notice  has  been  ambiguous 
in  its  terms.  But  Woodfall  goes  on:  "A  notice  to  quit 
should  be  clear  and  certain  in  its  terms,  and  not  ambiguous 
or  optional  ;"  that  is  in  other  words,  to  say  that  a  notice  to 
quit  should  not  be  optional.  That  does  not  apply  to^every 
otlier  notice.  There  may  be  notices  which  are  good  altnough 
they  are  optional  ;  but  he  says  in  the  case  of  landlord  and 
tenant,  a  notice  to  quit  possession  which  is  to  have  the  effect 
of  altering  the  contract  at  the  will  of  one  of  the  parties  must 
not  be  ''optional."  Therefore,  if  a  notice  to  quit  be  in  these 
terms,  ''  I  desire  you  to  quit  or  else  that  you  agree  to  pay 
210J  double  rent,  *the  tenant  having  an  option  " — what  is 
that  option?  An  option  to  remain  in  possession  or  go  out — 
'*  the  notice  would  not  be  sufficient."  Then  he  cites  the  case 
before  Lord  Mansfield,  that  is  to  say,  he  has  understood  Lord 
Mansfield  to  mean  and  say  the  very  thing  which  I  say  I 
should  have  thought  from  the  case  he  did  say.  Cole  on 
Ejectment,  is  a  book  which  is  always  received  with  respect, 
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and  he  says  the  same  thing  in  the  same  terms.  Adams  on 
Ejectment  says  the  same  thing.  We  have  it  that,  more  than 
a  Iinndred  years  ago,  Lord  Mansfield  stated  there  was  a  rule 
of  law  applicable  to  the  contract  of  landlord  and  tenant,  and 
that  rule  of  law  in  the  sense  in  which  Lord  Mansfield  meant 
it,  is  copied  and  stated  to  be  the  rule  of  law  in  every  text- 
hook  which  has  been  written  from  that  time  to  this  :  that  is 
to  say,  in  every  source  to  which  persons  could  go  in  order  to 
see  liow  they  are  to  manage  their  property  in  matters  which 
occur  from  day  to  day. 

My  opinion  is  formed  upon  a  ground  which  I  have  had 
occasion  to  state  more  than  once,  which  is  this,  that  where 
the  law  has  been  decided  for  years  with  regard  to  the  man- 
agement of  property,  as  to  its  daily  and  constant  manage- 
ment, or  with  regard  to  the  conduct  of  mercantile  or  other 
business,  we  ought  not — whether  that  decision  is  right  or 
wrong — to  alter  it;  because,  in  all  probability,  although  it 
cannot  be  proved,  there  must  have  been  many  cases  in  which 
the  law  so  laid  down  has  been  acted  upon.  At  all  events  in 
the  particular  case  the  parties  would  have  a  right  to  act 
upon  the  law  which  has  been  so  laid  down  in  every  place 
where  they  could  look  for  the  law,  and  it  seems  to  me  that 
it  is  most  unjust  to  come  to  a  decision  against  a  tenant  who 
has  acted  upon  that  statement  of  the  law,  made  in  a  judicial 
decision  given  a  hundred  years  ago.  It  seems  to  me  that  it 
is  most  unjust  now  to  question  that  decision,  or  to  question 
that  uniform  current  of  statement  of  the  law  and  to  affect  a 
man  most  materially,  both  as  to  his  property  and  as  to  the 
results  of  a  suit,  by  stating,  at  the  end  of  a  hundred  years, 
that  that  which  everybody  has  understood  to  be  held  by 
Lord  Mansfield  was  not  held  by  him,  or  to  state  that  what 
was  held  by  Lord  Mansfield  was  bad  law.  Inasmuch  as  that 
decision  related  to  the  management  of  property,  just  the 
same  as  if  it  had  related  to  the  management  and  conduct  of 
*business,  in  my  opinion  it  ought  not  to  be  altered.  [211 
It  cannot,  to  my  mind,  be  pretended  that  this  case  is  really 
different  fiom  the  case  stated  by  Lord  Mansfield.  It  is  ex- 
actly within  the  rule  of  law  laid  down  b}^  him  as  the  rule  of 
conduct  between  landlord  and  tenant,  and  therefore,  in  my 
opinion,  Lopea,  J.,  was  right  in  following  the  decision  of 
Lord  Mansfield,  and  his  judgment  ought  to  be  affirmed. 

Cotton,  L.J.:  I  am  of  opinion  that  the  plaintiff  in  this 
first  action  is  entitled  to  judgment,  and  that  the  judgment 
appealed  from  must  be  reversed. 

The  question  is  whetlier  or  no  the  yearly  tenanc}''  of  the 
defendant  was  determined  before  the  action  was  commenced  ; 
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as,  if  it  was,  the  defendant  had  no  title  to  the  possession  of 
the  premises.  What,  then,  is  a  yearly  tenancy?  It  is  a 
tenancy  for  a  year,  and  so  on  from  year  to  year,  unless 
either  of  the  parties  by  notice  given  in  due  time  determines 
the  tenancy.  Anything  passing  from  one  to  the  other  in 
due  lime,  which  gives  a  notice  to  the  other  party  that  the 
tenancy  b^»tween  them  is  to  be  at  an  end,  whether  given  by 
the  landlord  to  the  tenant  or  by  the  tenant  to  the  landlord, 
puts  an  end  to  the  tenancy.  There  is  no  authority  which 
has  been  referred  to  showing  that  any  special  form  is  re- 
quired, and  in  reason  or  sense  no  special  form  is  required. 

No  doubt  the  notice  by  which  a  tenancy  is  determined  is 
usually  called  a  notice  to  quit.  It  is  called  a  notice  to  quit, 
I  take  it,  for  two  reasons:  first,  that  whatever  the  form  of 
The  notice  is,  unless  the  tenant  gets  some  new  agreement 
with  the  lahdlord  which  entitles  him  to  continue  in  posses- 
sion, the  result  or  consequence  of  the  determination  of  the 
tenancy  is  that  he  must  quit,  and  if  he  does  not  quit,  the 
landlord  may  treat  him  as  a  trespasser.  But  usually  a  notice 
to  determine  a  tenancy  is  given  in  the  form  of  a  notice  to 
quit ;  that  is  to  say,  that  tiie  landlord  says  to  his  tenant, 
**  At  the  end  of  the  current  year  of  your  tenancy  I  shall  re- 
quire you  to  give  up  possession  and  quit;"  and,  on  the 
other  hand,  the  tenant  tells  his  landlord  that  he  intends  to 
quit.  It  is  not  of  necessity  that  the  form  should  be  in  a 
212]  certain  way,  or  that  of  ^necessity  after  the  deter- 
mination of  the  tenancy  the  tenant  must  quit.  He  only 
must  do  so  unless  there  is  some  new  agreement  entered  into 
between  him  and  the  landlord,  but  if  there  is  no  new  agree- 
ment entered  into  between  them  after  the  tenancy  from  year 
to  year  existing  when  the  notice  to  determine  was  given 
lias  expired,  the  landlord  is  entitled  to  take  possession  of 
the  land. 

Then  it  has  been  said,  and  truly  said,  that  a  notice  to  de- 
termine the  tenancy  must  be  clear  and  unambiguous;  but 
that  does  not  at  all,  in  my  opinion,  mean  that  a  notice  oth- 
erwise sufficient  is  made  insufficient  by  its  being  accompanied 
by  something  else  ;  notice  to  quit  must  be  dear  and  unam- 
biguous, so  as  to  show  the  tenant  what  the  landlord  has 
bound  himself  to  do — no  longer  to  require  of  the  tenant  to 
])ay  rent  or  to  be  treated  as  a  tenant ;  and  if  a  notice  does  not 
(iehnitely  state  that  the  landlord  will  no  longer  require  the 
rent  and  treat  the  person  to  whom  it  is  sent  as  tenant  under 
the  then  existing  tenancy  after  the  day  named,  undoubtedly 
it  is  bad.  For  instance,  take  this  example.  Supposing  the 
notice  relied  upon  was  this:    '*If  you  are  dissalisiied  you 
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can  give  up  possession."  It  cannot  be  said  that  that  would 
be  a  good  notice,  because  it  is  merely  stating  to  the  tenant 
what  he  may  do  if  he  is  dissatisfied,  and  it  binds  the  laud- 
lord  to  nothing.  It  does  not  say,  "After  the  end  of  the 
year  I  shall  not  look  to  you  for  rent,  I  shall  not  look  to  you 
as  my  tenant."  So  as  to  one  of  the  cases  in  VVoodfall  re- 
ferred to,  which  was  not  a  yearly  tenancy,  but  the  case  of 
the  breach  of  some  covenants  in  a  mining  lease,  where  the 
landlord  said,  ''Unless  you  employ  a  larger  number  of 
workmen  I  shall  determine  your  tenancy;"  that  would  not 
be  a  good  notice,  because  that  means,  "  If  you  still  continue, 
as  I  think  you  are  now  doing,  to  break  the  covenants  or 
conditions,  I  shall  exercise  my  rights."  That  binds  the  land- 
lord to  nothing.  He  does  not  so  determine  the  tenancy;  and 
it  irt  still  open  to  him  to  say,  '*  Notwithstanding  the  threat  I 
then  held  out,  I  continue  to  look  upon  you  as  my  tenant, 
and  as  such  liable  to  me  for  the  rent." 

In  the  present  (^ase  we  have,  in  the  first  paragraph  of  the 
document  of  the  29th  of  October,  a  clear  and  certain  notice 
to  quit,  a  *notice  indicating  the  intention  and  de-  [213 
termination,  and  fixed  purpose  of  the  landlord  that  the 
then  existing  tenancy  shall  be  at  an  end  on  the  1st  of  May. 
No  doubt,  that  binding  him,  he  could  not  afterwards  say  he 
had  not  put  an  end  to  that  tenancy;  but  then,  on  the  same 
sheet  of  paper,  but  in  a  separate  and  distinct  paragraph,  the 
landlord  gives  a  further  notice,  not  as  in  any  way  modify- 
ing or  affecting  that  first  notice,  but,  in  my  opinion,  as 
offering  new  and  distinct  terms  to  the  person  who  was  ten- 
ant. He  says  to  him,  *'The  tenancy  under  which  you  have 
held  hitherto  is  at  an  end  from  the  1st  of  May,  but  if  you 
like  to  enter  into  a  new  tenancy  with  me,  I  am  quite  ready 
to  do  so."  It  would  be  quite  impossible  for  the  plaintiff 
after  that  to  turn  round  and  say,  ''I  still  continue  to  treat 
you  as  holding  under  the  existing  tenancy."  If  that  fresli 
offer  had  been  on  a  separate  piece  of  paper,  I  hardly  think 
it  could  be  contended  that  it  would  tlien  vitiate  the  notice 
to  quit.  If  it  is  on  the  same  piece  of  paper,  but  in  an  en- 
tirely separate  paragraph,  not  in  any  way  qualifying  the 
notice  to  quit,  though  it  does  qualify,  possibly,  the  effect 
and  consequence  of  the  notice  to  quit,  because  it  enables 
him  to  enter  into  a  fresh  agreement,  then,  in  my  opinion, 
that  offer  does  not  vitiate  it,  or  in  any  way  allow  the  tenant 
to  say  that  the  first  paragraph  does  not  put  an  end  to  tlie 
tenancy,  any  more  than  it  allows  the  landlord  to  say,  "Not- 
withstanding the  first  parngraph  of  the  notice,  I  still  hold 
you  as  my  tenant  under  the  tenancy  from  year  to  year  ex- 
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isting  on  the  20th  of  October,  1877,  when  I  sent  the  notice." 
That  being  so,  I  hold  that  this  notice  was  good,  and  it  is 
not  necessary  here  to  say,  as  a  general  proposition  or  rule, 
what  would  be  the  effect  of  an  agreement  to  pay  an  increased 
rent  on  a  tenancy  of  a  yearly  tenant.  But  in  this  case  I  do 
say  if  the  defendant  had  accepted  the  offer,  if  it  be  an  offer, 
in  the  latter  paragraph  of  the  notice  that  then  it  would  have 
been  a  new  tenancy,  the  previous  tenancy  having  been  de- 
termined by  the  notice  contained  in  the  first  paragraph  of 
it.  So  that  in  this  case  if  it  is  necessary  to  give  an  opinion 
on  the  point,  I  do  hold  that  there  would  have  been  a  new 
tenancy  and  not  a  continuance  of  the  old  tenancy,  a  larger 
rent  being  paid. 

1  ought  to  say  a  word  or  two  upon  the  decision  of  Lord 
214]  Mansfield  *and  the  text-books  which  have  been  so 
pressed  upon  us.  No  doubt  anything  Lord  Mansfield  says 
is  entitled  to  the  greatest  weight,  but  I  doubt  whether  if 
this  case  had  been  before  him  he  would  have  expressed  an 
opinion  in  any  way  inconsistent  with  that  which  Bramwell, 
L.  J.,  and  I  have  come  to.  Certainly  it  is  not  a  binding  de- 
cision upon  us,  and  no  decision  or  case  is  found  in  the 
books  which  lays  down  that  a  notice  to  quit,  clear  and  un- 
ambiguous in  itself,  is  made  ineffectual  because  it  is  accom- 
panied, although  in  the  same  piece  of  paper,  yet  in  a 
distinct  and  separate  paragraph,  with  an  offer  for  a  new 
tenancy.  I  do  not  think  that  Lcjrd  Mansfield  there  meant 
to  lay  down  the  notice  to  quit  was  bad.  If  it  had  been  in  a 
certain  form,  "You  must  give  up  possession  or  agree  to 
pay  a  larger  rent,"  then  if  the  tenant  remained  in  possession 
the  action  of  ejectment  might  have  failed,  because  there  was 
evidence  to  go  to  the  jury  that  he  had  accepted  that  offer 
and  was  entitled  to  possession,  and  the  landlord  was  not  in 
a  position  to  treat  him  as  a  trespasser,  even  though  the  old 
tenancy  had  terminated. 

Now  as  regards  the  text-books,  I  cannot  in  this  case  be 
influenced  by  the  consideration  that  this  matter  occurred  in 
the  management  of  property.  If  the  decision  had  laid  down 
a  rule  which  had  affected  tlie  titles  of  estates,  or  if  one  could 
see  that  contracts  which  had  been  acted  upon  would  be 
vitiated  by  any  decision  of  ours,  that  would  be  a  different 
matter;  but  the  simple  question  is  this,  whether  or  no  a 
form  of  notice  of  the  determination  of  the  tenancy  from  year 
to  year  is  or  is  not  good  in  such  a  case  as  this.  1  think  too 
much  importance  lias  been  attached  to  the  waj'^  in  which  that 
case  of  Lord  Manstield  is  dealt  witii  in  the  text- books  as  a  ffect- 
ing  titles  to  property.     If  we  think  that  the  text  books  do 
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not  lay  down  a  correct  rule  it  is  our  duty  to  lay  down  a  cor- 
rect rule,  and  to  decide  this  case  according  to  the  rights  of 
the  parties  and  according  to  law. 

Bramwell,  L.J.:  I  should  wish  to  add  one  remark. 
Let  us  suppose  that  the  tenant  had  given  a  notice  to  quit 
sufficient  in  its  terms,  and  had  said,  "But  lam  willing  to 
continue  in  possession  and  will,  if  you  will  let  me,  at  the 
diminished  rent  of  so  much."  *Could  there  have  [215 
been  any  doubt  that  that  would  have  been  a  good  notice  on 
the  part  of  the  tenant  i 

Appeals  allowed  (*). 

Solicitors  for  plaintiff:  Walker y  Son  &  Fields  for  Pea- 
cock, Cooper  &  Gregory,  Liverpool. 

Solicitor  for  defendant :  Fildes^  Liverpool. 

(})  Ju<l£^ent  waB entered  in  ^Aeam  ▼.     ant;  with  order  for  coets,  and  costs  in 
BefJman  for  the  plaintiff  witli  £1A()  mesne     the  court  below, 
profits ;  in  iktfgwick  v.  Ahearti  for  defend- 

See  32  Eng.  Hep.,  408  note.  Law,  216,    distinguishing  Ashtown  «. 

A  notice  to  quit,  served  on  the  26th  Larke,  6  id.,  270. 

of  Oct.,  1870,  to  determine  a  tenancy  A  notice  to  terminate  a  tenancy  for 

from  year  to  year  (which  commenced  nonpayment  of  rent  is  not  defective 

on  the  Ist  of  May,  1869),  required  the  because  it  fails  to  mention  anytime  for 

tenant  to  give  up  possession  on  the  1st  the  payment  of  the  rent  due,  and  it 

of  May,  1871,  "provided  the  tenancy  will  be  good  even  if  it  mi^describes  the 

originally  commenced  on  the   1st  of  number  of  the  lot,  when  it  is  apparent 

May,  or  otherwise  at  the  end  of  the  that  it  is  not  misleading  as  to  the  rent 

year  of  the  tenancy  which  should  ex-  and  lease  intended,  and  proof  is  made 

pire  next  after  the  end  of  half  a  year  without  objection  that  tlie  lot  leased 

from  the  date  of  the  notice.**  and  the  one  named  in  the  notice  are 

In  January,  1872,   plaintiff  brought  the    same :    Farnam    v.,  Holman,    00 

an  ejectment  for  the  landM,  claiming  Ills.,  812. 

title  from  the  2d  of  May,  1871  :    Held,  •  Where  it  is  stipulated  that  the  ten- 

that  the  notice  was  eilectual  to  deter-  ant  shall  quit  on  ten  days'  notice,  such 

mine  the  tenancy  on  the  1st  of  Novem-  notice  must  be  precise  and  definite  as  to 

ber,    1871:    Ashtown  v.   Ijarke,   Irish  the  time  when  the  surrender  is  required 

Kep.,  6  C.  L.,  270.  to  be  made.     A  notice  requiring  the 

To  determine  a  tenancy  from  year  to  tenant  to  surrender  possession  *'  as  soon 

year,    commencing    on     the    2>th    of  as  practicable "  is  insufficient :  People 

March,  1872,  i.e.,  six  months  before  the  t).  Gedney,  15  Hun,  475. 

last  gale  day  of  the  calendar  year,  a  The  defect  in  this  notice  was,  that 

notice  to  quit  and  deliver  up  possesision  it  named  no  time  when  the  tenant  was 

on  the  29th  of  September,  1872,  but  by  required  to  quit. 

the  notice  informed  the  tenant  that  he  A  written  notice  of  the  landlord  to 

did  not  require  possession  on  that  day  determine  the  estate  of  a  tenant  at  will 

unless  the  tenancy  then  commenced  :  in  a  dwelling  house  where  he  resides 

Held,  that  the  notice  did  not  determine  with  his  wife,  which  is  served  by  leav- 

the   tenancy  until  the  25th  of  March,  ing  it  with  her  there,  while  he  is  out 

1873,  and  that  an  ejectment  brought  be-  of  the  town,  is   not  invalidated  by  a 

fore  that  day  could  not  be  sustained  :  mistake  in   his  name,   if  she   under- 

Ferguson  v.  Daly,  Irish  Rep.,  8  Com.  stands   that   it   is  intended   for  him: 

Clark  V.  Keliher,  107  Mass.,  406. 

31  Eng.  Rep.  69 
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[4   Exchequer  Division,  216.] 

July  1,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

216]    *TnE  Household  Fire  and  Carriage  Accident 
Insurance  Company  (Limited)  v.  Grant. 

Company — Allotment  ofShar€» — Letter  of  Alloimeni  posted,  biti  w>t  received — Post 

Office,  Agent  of  Parties  contracting  by  Letter. 

The  defendant  applied  for  shares  in  the  plaintiffs'  company.  The  company  allotted 
the  shares  to  the  defendant,  and  duly  addressed  to  him  and  posted  a  letter  containing 
the  notice  of  allotment,  but  the  letter  never  was  received  by  him  : 

Held,  by  Bapfsrallay  and  Thesiger,  L.J  J.,  Bramwell,  L.J.,  dissenting,  that  the  de- 
fendant was  a  shareholder. 

Briivtk  and  American  Telegraph  Co.  v.  Colson  (L.  R.,  6  Ex.,  108,)  overrnled. 

Action  to  recover  £94  IBs,  being  the  balance  due  upon 
100  shares  allotted  to  the  defendant  on  the  25th  of  October, 
1874,  in  pursuance  of  an  application  from  the  defendant  for 
such  shares  dated  the  30th  of  September,  1874. 

At  the  trial  before  Lopes,  J.,  during  the  Middlesex  Sit- 
tings, 1878,  the  following  facts  were  proved.  In  1874  one 
Kendrick  was  acting  in  Glamorganshire  as  the  agent  of  the 
company  for  the  placing  of  their  shares,  and  on  the  30th  of 
September  the  defendant  handed  to  Kendrick  an  application 
217]  in  writing  for  *shares  in  the  plaintiffs'  company, 
which  stated  that  the  defendant  had  paid  to  the  bankers  of 
the  company  £5,  being  a  deposit  of  1^.  per  share,  and  re- 
questing an  allotment  of  100  shares,  and  agreeing  to  pay  the 
further  sum  of  19^.  per  share  within  twelve  months  of  the 
date  of  the  allotment.  Kendrick  duly  forwarded  this  appli- 
cation to  the  plaintiffs  in  London,  and  the  secretary  oi  the 
company  on  the  20th  of  October,  1874,  made  out  the  letter 
of  allotment  in  favor  of  the  defendant,  which  was  posted 
addressed  to  the  defendant  at  his  residence,  16  Herbert 
Street,  Swansea,  Glamorganshire ;  his  name  was  then  en- 
tered on  the  register  of  shareholders.  This  letter  of  allot- 
ment never  reached  the  defendant.  The  defendant  never 
paid  the  £5  mentioned  in  his  application,  but  the  plaintiffs' 
company  being  indebted  to  the  defendant  in  the  sum  of  £5 
for  commission,  that  sum  was  duly  credited  to  his  account 
in  their  books.  In  July,  1875,  a  dividend  at  the  rate  of  2} 
per  cent,  was  declared  on  the  shares,  and  in  February,  1876, 
a  further  dividend  at  the  same  rate ;  these  dividends, 
amounting  altogether  to  the  sum  of  5^.,  was  also  credited  to 
the  defendant's  account  in  the  books  of  the  plaintiffs'  com- 
pany.    Afterwards  the  company  went  into  liquidation,  and 
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on  the  7th  of  December,  1877,  the  official  liquidator  applied 
for  the  sum  sued  for  from  the  defendant;  the  defendant 
declined  to  pay  on  the  ground  that  he  was  not  a  share- 
holder. 

On  these  facts  the  learned  judge  left  two  questions  to  the 
jury.  1.  Was  the  letter  of  allotment  of  the  20th  of  October 
m  fact  posted  'i  2.  Was  the  letter  of  allotment  received  by 
the  defendant?  The  jury  found  the  first  question  in  the 
affirmative  and  the  last  in  the  negative. 

The  learned  judge  reserved  the  case  for  further  considera- 
tion, and  after  argument  directed  judgment  to  be  entered 
for  the  plaintiffs  on  the  authority  of  Jhcnlop  v.  Higginsi^). 

The  defendant  appealed. 

May  22.  Finlay  and  Dillwyn^  for  the  defendant,  con- 
tended that  the  defendant  was  not  a  shareholder,  for  it  was 
necessary  that  the  allotment  of  shares  should  not  only  be 
made  but  also  communicated  to  the  defendant ;  that  a  letter 
posted  but  not  received  *was  not  a  communication  (218 
to  the  defendant  of  the  allotment,  and  that  there  was  there- 
fore no  contract  between  the  parties. 

WilberfoTce^  and  (?.  Arhuthnot  {W,  O.  Harrison^  Q.C., 
with  them),  for  the  plaintiffs,  contended  that  the  contract 
was  complete  by  acceptance  when  the  letter  was  posted,  and 
that  the  plaintiffs  were  not  answerable  for  casualties  at  the 
post  office  preventing  the  arrival  of  the  letter. 

In  addition  to  the  authorities  mentioned  in  the  judgment, 
the  following  cases  were  cited  during  the  argument:  Reid- 
palKs  Case  (') ;  TownseiicV s  Case  (') ;  WalVs  Case  (*) ; 
Gurin's  Case(*);  Dunmore  v.  Alexander  {*) ;  Fellatios 
Case  C) ;  Ex  parte  Cote  (") ;  Taylor  v.  Jones  (") ;  Pollock  on 
the  Law  of  Contracts,  p.  13. 

Cur.  adv.  vuU. 

July  1.  The  following  judgments  were  delivered  : 
TiiESiOER,  L.J.:  In  this  case  the  defendant  made  an  ap- 
plication for  shares  in  the  plaintiffs'  company  under  circum- 
stances from  which  we  must  imply  that  he  authorized  the 
company,  in  the  event  of  their  allotting  to  him  the  shares 
applied  for,  to  send  the  notice  of  allotment  by  post.  The 
company  did  allot  him  the  shares,  and  duly  addressed  to 
him  and  posted  a  letter  containing  the  notice  of  allotment, 

(')  1  H.  L.  C.  381.  («)  Law  Rep.,  3  Ch.,  40. 

(-)  I^w  Rep.,  1 1  Eq.,  86.  (»)  9  Shaw  &  Dunlop,  1 90. 

(»)  I^w  Rep.,  13  Kq.,  148.  (')  Law  Rep.,  2  Ch..  527. 

(*)  Law  Rep.,  15  Eq..  18;  5   Eng.  R.,         {^)  Law   Rep.,  9   Ch.,  27;    8  Eng.  B.. 
686.  7CK). 

(»)  1  C.  F.  D.,  87;   16  Eng.  R.,  437. 
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but  upon  the  finding  of  the  jury  it  must  be  taken  that  the 
letter  never  reached  its  destination.  In  this  state  of  circum- 
Btances  Lopes,  J.,  has  decided  that  the  defendant  is  liable 
as  a  shareholder.  He  based  his  decision  mainly  upon  tha 
ground  that  the  point  for  his  consideration  was  covered  by 
authority  binding  upon  him,  and  I  am  of  opinion  that  he 
did  so  rightly,  and  that  it  is  covered  by  authority  equally 
binding  upon  this  court. 

The  leading  case  upon  the  subject  is  Dunlop  v.  Higgins  (*). 
It  is  true  that  Lord  Cottenham  might  have  decided  that  case 
without  deciding  the  point  raised  in  this.  But  ft  appears  to 
me  equally  true  that  he  did  not  do  so,  and  that  he  preferred 
219J  to  rest  and  did  *rest  his  judgment  as  to  one  of  the  mat- 
ters of  exception  before  him  upon  a  principle  which  era- 
braces  and  governs  the  present  case.  If  so  the  court  is  as 
much  bound  to  apply  that  principle,  constituting  as  it  did  a 
ratio  decidendi^  as  it  is  to  follow  the  exact  decision  itself. 
The  exception  was  that  the  Lord  Justice  General  directed 
the  jury  in  point  of  law  that,  if  the  pursuers  posted  their 
acceptance  of  the  oflfer  in  due  time,  according  to  the  usage 
of  trade  they  were  not  responsible  for  any  casualties  in  the 
post  office  establishment.  This  direction  was  wide  enough 
in  its  terms  to  include  the  case  of  the  acceptance  never  be- 
ing delivered  at  all ;  and  Lord  Cottenham,  m  expressing  his 
opinion  that  it  was  not  open  to  objection,  did  so  after  put- 
ting the  case  of  a  letter  containing  a  notice  bf  dishonor 
posted  by  the  holder  of  a  bill  of  exchange  in  proper  time,  in 
which  case  he  said  ("),  "  Whether  that  letter  oe  aelivered  or 
not  is  a  matter  quite  immaterial,  because  for  Occidents  hap- 

1)ening  at  the  post  office  he  is  not  responsible."  In  short, 
jord  Cottenham  appears  to  me  to  have  held  that,  as  a  rule, 
a  contract  formed  by  correspondence  through  the  post  is 
complete  as  soon  as  the  letter  accepting  an  oflfer  is  put  into 
the  post,  and  is  not  put  an  end  to  in  the  event  of  the  letter 
never  being  delivered.  My  view  of  the  eflfect  of  Dunlop  v. 
Higgins  {')  is  that  taken  by  James,  L.J.,  in  Harris^  Case{*)^ 
there  (*)  he  speaks  of  the  former  case  as  "a  case  which  is 
binding  upon  us,  and  in  which  every  principle  argued  before 
us  was  discussed  at  length  by  the  Lord  Chancellor  in  giving 
judgment,"  he  adds,  the  Lord  Chancellor  "arrived  at  the 
conclusion  that  the  posting  of  the  letter  of  acceptance  is  the 
completion  of  the  contract ;  that  is  to  say,  the  moment  one 
man  has  made  an  offer,  and  the  other  has  done  something 

(')'  1  H.  L.  C,  381.  '  (3)  Law  Rep.,  7  Oh.,  587;    8  Eng.  R., 

(«)  1  H.  L.  C,  at  p.  399.  627. 

(*)  At  p.  692;  8  Eng.  R.,  688. 
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binding  himself  to  that  offer,  then  the  contract  is  complete 
and  neither  party  can  afterwards  escape  from  it."  Mel- 
lish,  J.,  also  took  the  same  view,  he  say8(*)  "in  Dunlop  v. 
Higginsi^)  the  question  was  directly  raised  whether  the  law 
was  truly  expounded  in  the  case  of  Adams  v,  LinseUi^). 
The  House  of  Lords  approved  of  the  ruling  of  that  case. 
The  Lord  Chaiicellor  Cottenham  said,  in  the  course  of  his 
judgment,  that  in  the  case  of  *a  bill  of  exchange  no-  [220 
tice  of  dishonor,  given  by  putting  a  letter  into  the  post  at 
the  right  time,  had  been  held  quite  sufficient  whether  that 
letter  was  delivered  or  not ;  and  he  referred  to  Stocken  v. 
Collin  {*)  on  that  point,  he  being  clearly  of  opinion  that  the 
rule  as  to  accepting  a  contract  was  exactly  the  same  as  the 
rule  as  to  sending  notice  of  dishonor  of  a  bill  of  exchange. 
He  then  referred  to  the  case  of  Adams  v.  Linsell  (*),  and 
quoted  the  observation  of  Lord  Ellenborough,  C.J.  That 
case  therefore  appears  to  me  to  be  a  direct  decision  that  the 
contract  is  made  from  the  time  when  it  is  accepted  by  post." 
Leaving  Harris*  Case{*)  for  the  moment,  I  turn  to  Duncan 
V.  Top?tam{*\  in  which  Cresswell,  J.,  told  the  jury  that  if 
the  letter  accepting  the  contract  was  put  into  the  post  office 
and  lost  by  the  negligence  of  the  post  office  authorities,  the 
contract  would  nevertheless  be  complete ;  and  both  he  and 
Wilde,  C.J.,  and  Maule,  J.,  seem  to  have  understood  this 
ruling  to  have  been  in  accordance  with  Lord  Cottenham's 
opinion  in  Dunlop  v.  Biggins  (").  That  opinion  therefore 
appears  to  me  to  constitute  an  authority  directly  binding 
upon  us.  But  if  Dunlop  v.  Higgins  {*)  were  out  of  the  way, 
Harris*  Casei^)  would  still  go  far  to  govern  the  present. 
There  it  was  held  that  the  acceptance  of  the  offer  at  all 
events  binds  both  parties  from  the  time  of  the  acceptance 
being  posted,  and  so  as  to  prevent  any  retractation  of  the 
offer  being  of  effect  after  the  acceptance  has  been  posted. 
Now,  whatever  in  abstract  discussion  may  be  said  as  to  the 
legal  notion  of  its  being  necessary,  in  order  to  the  effecting 
of  a  valid  and  binding  contract,  that  the  minds  of  the  parties 
should  be  brought  together  at  one  and  the  same  moment, 
that  notion  is  practically  the  foundation  of  English  law  upon 
the  subject  of  the  formation  of  contracts.  Unless  therefore 
a  contract  constituted  by  correspondence  is  absolutely  con- 
cluded at  the  moment  that  the  continuing  offer  is  accepted 
by  the  person  to  whom  the  offer  is  addressed,  it  is  difficult 
to  see  how  the  two  minds  are  ever  to  be  brought  together  at 


(1)  At  p.  695 ;  8  Eng.  R.,  636. 
(•)  1  H.  L.  a.  881. 
(»)  1  B.  A  A.,  681. 


(*)  7  M.  A  W.,  616. 

(5)  Law  Rep.,  7  Ch.,  687 ;   8  Eng.  R.,  627. 

(«)  8  C.  B.,  225. 
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one  and  the  same  moment  This  was  pointed  oat  by  Lord 
EUenborough  in  the  case  of  Adams  v.  Lhidselli^),  which  is 
221]  recognized  authority  upon  this  *branch  of  the  law. 
But  on  the  other  hand  it  is  a  principle  of  law,  as  well  estab- 
lished as  the  legal  notion  to  which  I  have  referred,  that  the 
minds  of  the  two  parties  must  be  brought  together  by  mu- 
tual communication.  An  acceptance,  which  only  remains 
in  the  breast  of  the  acceptor  without  being  actually  and  by 
legal  implication  communicated  to  the  offerer,  is  no  binding 
acceptance.  How  tlien  are  these  elements  of  law  to  be  har- 
monized in  the  case  of  contracts  formed  by  correspondence 
through  the  post?  I  see  no  better  mode  than  that  of  treat- 
ing the  post  office  as  the  agent  of  both  parties,  and  it  was  so 
considered  by  Lord  Romilly  in  Hebb's  Cas€{)^  when  in  the 
course  of  his  judgment  he  said:  ^- Dunlop  v.  Hlgginsi^) 
decides  that  the  posting  of  a  letter  accepting  an  offer  consti- 
tutes a  binding  contract,  but  the  reason  of  that  is,  that  the 
post  office  is  the  common  agent  of  both  parties."  Alder- 
son,  B.,  also  in  Stocken  v.  ColUn{^\  a  case  of  notice  of  dis- 
honor, and  the  case  referred  to  by  Lord  Cottenham,  says: 
''If  the  doctrine  that  the  post  office  is  only  the  agent  for 
the  delivery  of  the  notice  were  correct  no  one  could  safely 
avail  himself  of  that  mode  of  transmission."  But  if  the 
post  office  be  such  common  agent,  then  it  seems  to  me  to 
follow  that,  as  soon  as  the  letter  of  acceptance  is  delivered 
to  the  post  office,  the  contract  is  made  as  complete  and  final 
and  absolutely  binding  as  if  the  acceptor  had  put  his  letter 
into  the  hands  of  a  messenger  sent  by  the  offerer  himself  as 
his  agent  to  deliver  the  offer  and  receive  the  acceptance. 
What  other  principle  can  be  adopted  short  of  holding  that 
the  contract  is  not  complete  by  acceptance  until  and  except 
from  the  time  that  the  letter  containing  the  acceptance  is  de- 
livered to  the  offerer,  a  principle  which  has  been  distinctly 
negatived  ?  This  difficulty  was  attempted  to  be  got  over  in 
the  British  and  American  Telegraph  Co.  v.  Colson{*)j  which 
was  a  case  directly  on  all  fours  with  the  present,  and  in 
which  Kelly,  C.B.,  (*)  is  reported  to  have  said,  "It  may  be 
that  in  general,  though  not  in  all  cases,  a  contract  takes 
effect  from  the  time  of  acceptance  and  not  from  the  subse- 
quent notification  of  it.  As  in  the  case  now  before  the 
222]  court,  if  the  letter  *of  allotment  had  been  delivered 
to  the  defendant  in  the  due  course  of  the  post  he  would  have 
become  a  shareholder  from  the  date  of  the  letter.     And  to 

0)  1  B.  A  A.,  681.  (*)  7  M.  A  W.,  at  p.  616. 

(>)  Law  Rep.,  4  Eq.,  at  p.  12.  (*)  Law  Rep.,  6  Ex.,  108. 

C»)  1  H.  L.  C,  881.  (•)  At  p.  116. 
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this  effect  is  Poller  v.  Sanders  (*).  And  hence  perhaps  the 
Hjistake  has  arisen  that  the  contract  is  binding  upon  both 
parties  from  tlje  time  when  the  letter  is  written  and  put  into 
the  post,  although  never  delivered  ;  whereas  although  it  may 
be  binding  from  the  time  of  acceptance,  it  is  only  binding  at 
all  w^hen  afterwards  duly  notified."  But  with  deference  I 
would  ask  how  a  man  can  be  said  to  be  a  shareholder  at  a 
time  before  he  was  bound  to  take  any  shares,  or  to  put  the 
question  in  the  form  in  which  it  is  put  by  Mellish,  L.  J.,  iu 
ilarris'  Casei^)  how  there  can  be  any  relation  back  in  a  case 
of  this  kind  as  there  may  be  in  bankruptcy.  If,  as  the 
Lord  Justice  said,  the  contract  after  the  letter  has  arrived 
in  time  is  to  be  treated  as  having  been  made  from  the  time 
the  letter  is  posted,  the  reason  is  that  the  contract  was  actu- 
ally made  at  the  time  when  the  letter  was  posted.  The  prin- 
ciple indeed  laid  down  in  Harris*  Case(^)  as  well  as  in  Vun- 
lop  V.  Higginsi^u  can  really  not  be  reconciled  with  the 
decision  in  the  BritisJi  and  American  Telegraph  Co.  v. 
Colson{*).  James,  L.J.,  in  the  passage  I  have  already 
quoted  (*)  affirms  the  proposition  that  when  once  the  accept- 
ance is  posted  neither  party  can  afterwards  escape  from  the 
contract,  and  refers,  with  approval,  to  HebVs  Case{^\ 
There  a  distinction  was  taken  by  the  Master  of  the  Rolls 
that  the  company  chose  to  send  the  letter  of  allotment  to 
their  own  agent,  who  was  not  authorized  by  the  applicant 
for  shares  to  receive  it  on  his  behalf,  and  who  never  deliv- 
ered it,  but  he  at  the  same  time  assumed  that  if,  instead  of 
sending  it  through  an  authorized  agent  they  had  sent  it 
througli  the  post  oflice,  the  applicant  would  have  been  bound 
although  the  letter  had  never  been  delivered.  Mellish,  L.  J., 
really  goes  as  far,  and  states  forcibly  the  reasons  in  favor  of 
this  view.  The  mere  suggestion  thrown  out  (at  the  close  of 
his  judgment,  at  p.  597),  when  stopping  short  of  actually 
overruling  the  decision  in  the  British  and  American  Tele- 
graph Co.  V.  Colson{^\  that  although  *a  contract  is  [223 
complete  when  the  letter  accepting  an  oflFer  is  posted,  vet  it 
may  be  subject  to  a  condition  subsequent  that,  if  the  letter 
does  not  arrive  in  due  course  of  post,  then  the  parties  may 
act  on  the  assumption  that  the  offer  has  not  been  accepted, 
can  hardly,  when  contrasted  with  the  rest  of  the  judgment, 
be  said  to  represent  his  own  opinion  on  the  law  upon  the 
subject.     The  contract  as  he  saysC),  is  actually  made  when 

0)  6  Hare,  1.  (»)  Harrvf  Cote,  Law  Rep.,  T  Ch.,  692; 

(«)  L.  R.  7  Ch.  586,  at  p.  696.  8  Eng.  R.,  529. 

(»)  1  H.  L.  C,  881.  (•)  Law  Rep.,  4  Eg.,  9. 

{*)  Law  Rep.,  6  Ex.,  108.  (')  At  p.  596;  8  Eiig.  R.,  587. 
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the  letter  is  posted.  The  acceptor,  in  posting  the  letter,  has, 
to  use  the  language  of  Lord  Blackburn,  in  Brogden  v.  Di- 
rectors of  Metropolitan  Ry.  Co,  (*),  *'put  it  out  of  his  con- 
trol and  done  an  extraneous  act  whicfi  clenches  the  matter, 
and  shows  beyond  all  doubt  that  each  side  is  bound."  How 
then  can  a  casualty  in  the  post,  whether  resulting  in  delay, 
which  in  commercial  transactions  is  often  as  bad  as  no  deliv- 
ery, or  in  non-delivery,  unbind  the  parties  or  unmake  the 
contract?  To  me  it  appears  that  in  practice  a  contract  com- 
plete upon  the  acceptance  of  an  offer  being  posted,  but  lia- 
ble to  be  put  an  end  to  by  an  accident  in  the  i)ost,  would  be 
more  jnischievous  than  a  contract  only  binding  upon  the 
parties  to  it  upon  the  acceptance  actually  reaching  the 
offerer,  and  I  can  see  no  principle  of  law  from  which  such 
an  anomalous  contract  can  be  deduced. 

There  is  no  doubt  that  the  implication  of  a  complete,  final, 
and  absolutely  binding  contract  being  formed,  as  soon  as 
the  acceptance  of  an  offer  is  posted,  may  in  some  cases  lead 
to  inconvenience  and  hardship.  But  such  there  must  be  at 
times  in  every  view  of  the  law.  It  is  impossible  in  transac- 
tions which  pass  between  parties  at  a  distance,  and  have  to 
be  carried  on  through  the  medium  of  correspondence,  to 
adjust  conflicting  rights  between  innocent  parties,  so  as  to 
make  the  consequences  of  mistake  on  the  part  of  a  mutual 
agent  fall  equally  upon  the  shoulders  of  both.  At  the  same 
time  I  am  not  prepared  to  admit  that  the  implication  in 
question  will  lead  to  any  great  or  general  inconvenience  or 
hardship.  An  offerer,  if  he  chooses,  may  always  make  the 
formatioaof  the  contract  which  he  proposes  dependent  upon 
the  actual  communication  to  himself  of  the  acceptance.  If 
he  trusts  to  the  post  he  trusts  to  a  means  of  communication 
which,  as  a  rule,  does  not  fail,  and  if  no  answer  to  his  offer 
is  received  by  him,  and  the  matter  is  of  importance  to  him, 
224]  he  can  make  inquiries  of  the  *person  to  whom  his 
offer  was  addressed.  On  the  other  hand,  if  the  contract 
is  not  finally  concluded,  except  in  the  event  of  the  accept- 
ance actually  reaching  the  offerer,  the  door  would  be  opened 
to  the  perpetration  oi  much  fraud,  and,  putting  aside  this 
consideration,  considerable  delay  in  commercial  transactions, 
in  which  despatch  is,  as  a  rule,  of  the  greatest  consequence, 
would  be  occasioned  ;  for  the  acceptor  would  never  be  en- 
tirely safe  in  acting  upou  his  acceptance  until  he  had  re- 
ceived notice  that  his  letter  of  acceptance  had  reached  its 
destination. 

Upon  balance  of  conveniences  and  inconveniences  it  seems 

(»)  2  App.  Ca3.,666,  691;  20  Eng.  R.,  171,  193. 
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to  me,  applying  with  slight  alterations  the  hinguage  of  the 
Supreme  Court  of  the  United  States  in  Tayloev.  Merchants 
Fire  Insurance  Co.  (*),  more  consistent  with  the  acts  and 
declarations  of  the  parties  in  this  case  to  consider  the  con- 
tract complete  and  absolutely  binding  on  the  transmission 
of  the  notice  of  allotment  through  the  post,  as  the  medium 
of  communication  that  the  parties  themselves  contemplated, 
instead  of  postponing  its  completion  until  the  notice  had 
been  received  by  the  defendant.  Upon  principle,  therefore, 
as  well  as  authority,  I  think  that  the  judgment  of  Lopes, 
J.,  was  right  and  should  be  affirmed,  and  that  this  appeal 
should  therefore  be  dismissed. 

Bago ALLAY,  L.J.:  I  am  of  opinion  that  this  appeal 
should  be  dismissed. 

It  has  been  established  by  a  series  of  authorities,  includ- 
ing Dunlop  V.  Hlggins,  in  the  House  of  Lords  ("),  and  Har- 
ris* Case  ('),  in  the  Court  of  Appeal  in  Chancery,  that  if 
an  offer  is  made  by  letter,  which  expressly  or  impliedly 
authorizes  the  sending  of  an  acceptance  of  such  offer  by 
post,  and  a  letter  of  acceptance  properly  addressed  is  posted 
in  due  time,  a  complete  contract  is  made  at  the  time  when 
the  letter  of  acceptance  is  posted,  though  there  may  be  de- 
lay in  its  delivery. 

The  question  involved  in  the  present  appeal  is,  whether 
the  same  principle  should  be  applied  in  a  case  in  which 
the  letter  of  acceptance,  though  duly  posted,  is  not  de- 
livered to  the  person  to  whom  it  is  addressed.  Lopes,  J., 
was  of  opinion  that  the  principle  *was  applicable  to  [225 
such  a  case,  and  gave  judgment  in  favor  of  the  plaintiffs, 
and  from  such  judgment  the  present  appeal  is  brought. 

In  support  of  his  appeal  the  defendant  relies  upon  the 
decisions  of  tlie  Court  of  Exchequer  in  the  case  of  the  Brit- 
ish and  American  Telegraph  Co,  v.  Colson  (*),  to  which,  for 
conciseness,  I  will  refer  as  Colson^ s  Case{*),  I  propose  to 
consider  Dunlop  v.  Higginsi^)  and  Colson^ s  Case{*)  and 
Harris"  Case{*)  somewhat  in  detail,  for  the  purpose  of  ascer- 
taining whether  the  decision  of  the  Court  of  Exchequer  in 
Colso7Vs  Case  (*)  is  consistent  with  the  decisions  of  the  House 
of  Lords  and  of  the  Lords  Justices  in  the  other  two  cases, 
and  with  the  principles  upon  which  such  decisions  were 
based. 

The  circumstances  of  Dunlop  v.  Higgins  (*)  were  as  fol- 

Q)  9  Howard,  8.  Ct  Rep.,  390.  (*)  Law  Rep.,  7  Ch.,  587;  8  Eng.  R., 

(*)  IH.  L.  C,  881.  527. 

(*)  Law  Rep.,  7  Ex.,  108. 

31  Eng.  Rep.  60 
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lows:  After  a  preliminary  correspondence  Messrs.  Danlop 
&  Co.,  who  were  merchants  at  Glasgow,  addressed  a  letter 
on  the  28th  of  January,  1845,  to  Messrs.  Higgins  &  Co.,  who 
carried  on  business  at  Liverpool,  offering  them  2,0()0  tons  of 
iron  pigs  at  655.  per  ton  net.  Tliis  letter  reached  Higgins 
&  Co.  at  8  A.  M.  on  the  8()th  of  January,  and  on  the  same 
day  they  replied  by  letter  duly  addressed  to  Dunlop  &  Co. 
in  the  following  terms  :  '*  We  will  take  the  2,000  tons  piga 
you  oflfer  us." 

It  appeared  by  tlie  evidence  that  the  first  post  for  Glasgow, 
after  the  receipt  by  Higgins  &  Co.  of  the  letter  of  Dunlop 
&  Co.  left  Liverpool  at  3  p.  M.  on  the  30th,  and  that  the  post 
next  following  left  at  1  a.  m.  of  the  31st,  and  also  that  a 
letter  despatched  by  the  former  post  would  in  due  course 
arrive  at  Glasgow  at  2  p.  m.  on  the  31st,  and  by  the  latter  in 
time  to  be  delivered  at  8  a.  m.  on  the  1st  of  February.  The 
letter  so  sent  by  Higgins  &  Co.  was  posted  after  the  bags 
were  made  up  for  the  3  p.  m.  post,  and  was  despatched  by 
the  1  A.  M.  post  on  the  31st.  In  due  course  it  should  have 
been  delivered  in  Glasgow  at  8  A.  m.  on  the  1st  of  February, 
but  it  was  not  in  fact  delivered  until  2  p.  M.  on  that  day, 
the  frosty  state  of  the  weather  having  prevented  the  train 
from  Liverpool  arriving  at  Warrington  in  time  to  meet  the 
down  train  to  Glasgow.  It  appeared  also  that  Higgins  & 
Co.,  by  mistake,  dated  their  letter  as  of  the  3l8t  of  January 
226]  ii^slead  of  the  30th  of  *  January.  On  the  1st  of  Feb- 
ruary, after  the  receipt  of  the  letter  of  Higgins  &  Co.  accept- 
ing the  ofl'er,  Dunlop  &  Co.  wrote  to  Higgins  &  Co.,  '*  We 
have  your  letter  of  yesterday's  date,  but  are  sorry  that  we 
cannot  now  enter  the  2,000  tons,  our  offer  not  being  accepted 
in  time."  The  iron  was  not  delivered,  and  Higgins  &  Co. 
brought  their  action  for  breach  of  contract.  The  defence  of 
Dunlop  &  Co.  was  that  their  letter  of  the  28th  should  have 
been  answered  by  the  first  post,  viz.,  by  that  which  left 
Liverpool  at  3  P.  M.  on  the  30th,  but  that  at  any  rate  they 
were  riot  bound  to  wait  for  a  third  post  delivered  at  Glasgow 
at  2  p.  M.  on  the  1st  of  February. 

On  the  trial  before  the  Lord  Justice  General,  he  admitted 
evidence  to  show  that  the  letter  of  acceptance,  though  dated 
the  31st,  was  in  fact  written  and  posted  on  the  30th  of  Jan- 
uary, and  he  directed  the  jury  that  if  Higgins  &  Co.  posted 
their  acceptance  of  the  oflfer  in  due  time,  according  to  the 
usage  of  trade,  they  were  not  responsible  for  any  casualties 
in  the  post  oflice  establishment. 

It  is  important  to  bear  in  mind  the  terms  of  this  direction, 
as  it  formed  the  substantial  subject  of  appeal,  first  to  the 
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Court  of  Session  and  thence  to  the  House  of  Lords.  The 
jury  found  for  the  plaintiffs  ;  tliat  is  to  say,  tliey  found  as  a 
fact  that  the  letter  of  Higgins  &  Co.  was  posted  in  due  time 
according  to  the  usage  of  the  parties  in  their  business  trans- 
actions, and  having  so  found  they,  under  the  direction  of 
the  judge,  gave  their  verdict  for  tlie  plaintiffs.  Exceptions 
were  therefore  taken  by  the  defendants,  and,  amongst  other 
grounds  of  exception,  they  objected  to  the  admission  of 
evidence  as  to  the  posting  of  the  letter  on  the  30th  of  Jan- 
uary, and  to  the  direction  of  the  Lord  Justice  General,  to 
which  I  have  just  referred.  The  exceptions  were  overruled 
by  the  judges  of  the  First  Division,  and  from  their  decision 
the  defendants  appealed  to  the  House  of  Lords  ;  the  appeal 
was  dismissed,  and  the  ruling  and  direction  of  the  Lord 
Justice  General  were  upheld. 

Though  the  question  in  dispute  between  the  parties  was 
whether  Higgins  &  Co.  were  responsible  for  the  delay  in  the 
delivery  of  the  post,  it  is  observed  that  the  direction  of  the 
judge  went  further,  for  he  ruled  that  if  their  letter  was  duly 
posted  they  were  *not  responsible  for  any  casualties  [227 
in  the  post  ofBce  establishment.  During  the  argument  Lord 
Cottenham  said,  ''The  question  is  whether  putting  in  the 
post  is  a  virtual  acceptance,  though  by  the  accident  of 
the  post  it  does  not  arrive  ;"  and,  in  moving  the  judgment 
of  the  House,  he  observed,  ''if  a  man  does  all  that  he  can 
do,  that  is  all  that  is  called  for  ;  if  there  is  a  usage  of  trade 
to  accept  such  an  offer  and  to  forward  it  by  means  of  the 
post,  and  if  the  party  accepting  the  offer  puts  his  letter  into 
the  post  on  the  correct  day,  has  he  not  done  every  thing  he 
was  bound  to  do  ;  how  can  he  be  responsible  for  that  over 
which  he  has  no  control?"  There  is  nothing  in  the  lan- 
guage of  Lord  Cottenham  to  suggest  any  distinction  between 
a  case  in  which  there  is  delay  in  the  delivery  of  the  letter 
and  one  in  which  the  letter  is  not  delivered  at  all.  But 
Lord  Cottenham  went  on  to  illustrate  his  meaning,  and  did 
so  in  the  following  terms  :  "  It  is  a  very  frequent  occurrence 
that  a  party  having  a  bill  of  exchange  whicli  he  tenders  for 
payment  to  the  acceptor,  and  acceptance  is  refused,  is  bound 
to  give  the  earliest  notice  to  the  drawer.  That  person  may 
be  resident  many  miles  distant  from  him  ;  if  he  puts  a  let- 
ter into  the  post  at  the  right  time  it  has  been  held  quite 
sufficient ;  he  has  put  the  letter  into  the  post,  and  whether 
that  letter  be  delivered  or  not  is  a  matter  quite  immaterial, 
because  for  accidents  happening  at  the  post  office  he  is  not 
responsible."  Having  regard  to  the  passages  in  Lord  Cot- 
tenham's  judgment,  it  appears  to  me  impossible  to  doubt 
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tlutt  tliti  proposition  which  Im  intended  to  affirm,  and  which 
was  in  fact  iiis  Tolio  decidendi,  was  this,  that  when  tliu 
li'tter  accepting  tlitt  offer  was  duly  posted,  tlie  contract  was 
complete,  altbougli  it  miglit  be  delayed  in  its  dflivery  or 
miglit  never  reach  the  hands  of  tlie  party  making  the  offer. 
1  desire  however  to  guard  myself  against  being  considered 
as  participating  in  a  view  of  the  effect  of  the  decision  in 
Dunlop  V.  HigffinsC)  which  has  been  sometimes  adopted, 
and  as  I  tliink  without  sufficient  reason,  viz,,  that  in  all  cases 
in  which  an  offer  is  accepted  by  a  letter  addressed  to  tlie 
party  making  the  offer  and  duly  posted,  there  is  a  binding 
contract  from  the  time  when  such  letter  is  posted.  I  do  not 
take  tliis  view  of  the  effect  of  the  decision  in  Dunlop  v.  Ilig- 
ginn  ('),  On  the  contrary,  I  think  that  the  principle  estab- 
228]  lished  *by  that  case  is  limited  in  its  application  to 
cases  in  which  by  reason  of  general  usage,  or  of  the  relations 
between  the  parlies  to  any  particular  transactions,  or  of  the 
terms  in  which  the  offer  ia  made,  the  acceptance  of  such  offer 
by  a  letter  throngli  the  post  is  expressly  or  impliedly  au- 
thorized. In  Dunlop  V:  Higg'insi^)  the  previous  correspond- 
ence between  tile  two  firms  was,  in  my  opinion,  quite 
sufficient,  not  only  to  authorize  the  sending  of  the  acceptance 
Xiy  post,  but  to  point  to  it  as  the  only  mode  in  which,  under 
the  circumstances,  such  acceptance  could  be  communicated, 
and  it  was  in  consequence  of  the  Jury  finding  it  as  a  fact  that 
Higgins  &  Co.  posted  their  acceptance  of  the  offer  to  Dunlop 
&  Co.  in  due  time,  according  to  the  usage  of  their  business 
transactions,  that  they  found  a  verdict  for  the  plaintiffs 
under  the  direction  of  the  judge.  The  principle  involved  in 
Dunlop-^.  HigginsO)  was  recognized  by  Creaswell,  J,,  npon 
the  trial  of  the  action  in  Duncan  v.  Tupham  i^) ;  upon  that 
occasion  he  directed  tlie  jury  that,  if  the  letter  accepting  the 
contract  was  put  into  the  post  office  and  lost  through  the 
negligence  of  the  post  office  authorities,  the  contract  would 
nevertheless  be  complete;  and  upon  an  application  in  the 
samecSse,  to  make  absolute  a  rule  which  had  been  obtained 

' -  fi'ial,  though  the  new  trial  was  ordered  upon  other 

tVilde,  C.J.,  and  Maule,  J.,  expressed  views  to  the 
t  as  the  direction  of  Cresswell,  J.;  in  that  case  the 
;r  reached  the  hands  of  the  person  to  whom  it  was 

d  to  consider  the  circumstances  of  Oolsori's  Case  ('), 
as  follows.  On  the  13th  of  February,  1867,  the 
sent  an  application  to  the  company,  through  the 

,.  C,  881.  (')  8  C.  B,,  226, 
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post,  for  an  allotment  of  fifty  shares,  undertaking  by  his 
letter  to  pay  the  sum  of  £2  per  share  on  whatever  number 
should  be  allotted  to  him  ;  on  the  15th  of  the  same  month 
fifty  shares  were  allotted  to  him,  and  a  letter  informing  him 
of  such  allotment  was  posted  to  his  address,  as  given  in  his 
letter  of  application  for  shares,  viz.,  31  Charlotte  Street, 
Pitzroy  Square. 

Now  a  letter  of  application  for  shares  in  a  public  company, 
expressed  in  the  usual  form,  must,  I  think,  Laving  regard  to 
the  *usage  in  such  matters,  be  considered  as  author-  [229 
izing  the  acceptance  of  the  offer  by  a  letter  through  the  post, 
as  was  expressed  by  Lop^s,  J.,  in  the  case  now  under  con- 
sideration ;  such  would  be  the  ordinary  mode  of  transmission 
of  an  allotment  letter.  The  defendant  however  swore,  and 
there  was  no  reason  to  doubt  the  truth  of  his  statement,  that 
he  never  receivM  the  letter  of  allotment ;  that  another  per- 
son of  the  same  name  lived  opposite  to  him  in  the  same 
street:  about  that  time  the  numbers  in  the  street  were 
changed,  his  own  being  altered  from  31  to  87;  and  that  sev- 
eral letters  then  sent  to  him  had  never  reached  him.  On  the 
28th  of  February  the  plaintiffs,  on  being  informed  that  the 
letter  of  allotment  had  not  reached  the  defendant,  sent  him 
a  duplicate,  which  he  refused  to  accept ;  the  action  was  then 
brought  by  the  company  to  recover  the  £2  per  share.  The 
jury  found  that  the  letter  of  allotment  was  posted  to  the 
defendant  on  the  14th  of  February  but  that  he  never  received 
it,  and  that  the  second  notice  was  not  sent  in  a  reasonable 
time.  The  learned  judge,  Bramwell,  B.,  thereupon  directed 
the  verdict  to  be  entered  for  the  plaintiffs,  but  gave  the  de- 
fendant leave  to  move  to  have  it  entered  for  himself  on  the 
authority  of  Finucane's  Case{^\  which  had  recently  been 
decided  by  Lord  Romilly.  A  rule  nisi  was  accordingly  ob- 
tained, and  cause  was  shown  on  the  17th  of  November,  1870, 
the  court  being  composed  of  the  Lord  Chief  Baron  and 
Bramwell  and  Pigott,  BB.  Judgment  was  reserved,  and 
on  the  81st  of  January,  1871,  the  rule  was  made  absolute  to 
enter  the  verdict  for  the  defendant. 

The  Lord  Chief  Baron,  in  the  course  of  his  judgment,  ex- 
pressed himself  as  follows:  *' It  appears  to  me  that  if  one 
proposes  to  another  by  a  letter  through  the  post  to  enter 
into  a  contract  for  the  sale  or  purchase  of  goods,  or,  as  in 
this  case,  of  shares  in  a  company,  and  the  proposal  is  ac- 
cepted by  letter  and  the  letter  put  into  the  post,  the  party 
having  proposed  to  contract  is  not  bound  by  the  acceptance 
of  it  until  the  letter  of  acceptance  is  delivered  to  him,  or 

C)  17  W.  R.,  813. 
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Otherwise  brought  to  his  knowledge,  except  in  certain  cases 
where  the  non-receipt  of  the  acceptance  has  been  occasioned 
by  his  own  act  or  default."  Now,  unless  the  proposition 
so  put  by  the  Lord  Chief  Baron  is  to  be  read  with  some 
aualilications,  it  can  hardly  be  considered  as  consistent  with 
^30J  the  decision  in  *Ihinlop  v.  Higgins{^\  as  such  de- 
cision has  ordinarily  been  understood.  The  view,  however, 
taken  by  hira  of  that  decision  does  not  appear  to  be  in  accord- 
ance with  that  generally  taken ;  for  after  alluding  to  the 
circumstances  of  Dunlop  v.  Hlgginsi^)  he  proceeded  to  ex- 
press his  entire  concurrence  with  the  decision  of  the  Court 
of  Session  and  in  the  affirmance  of  it  by  the  House  of  Lords, 
upon  the  ground  that,  in  his  opinion,  the  acceptance  of  the 
offer  reached  Dunlop  &  Co.  in  time,  and  that  the  House 
of  Lords  had  acted  upon  the  same  view  of  the  circumstances 
of  the  case;  the  distinction  which  he  recognized  between 
that  case  and  the  one  then  under  consideration  consisted  in 
this,  that  whereas  the  letter  of  acceptance  in  Dunlop  v.  Hlg- 
ginsQ)  was  received  by  the  party  making  the  offer  in  due 
time,  that  in  ColsorCs  Casei^)  never  reached  its  destination. 
Pigott,  B.,  did  not  give  a  separate  judgment,  but  it  was 
stated  that  he  concurred  in  that  of  the  Lord  Chief  Baron. 
Bramwell,  B.,  also  commented  upon  the  circumstances  of 
Dunlop  V.  Iliggins  {*),  and  referred  to  several  passages  in 
the  judgment  of  Lord  Cottenham,  including  those  which  I 
have  quoted,  and  he  then  expixissed  himself  as  follows :  ''  It 
seems  to  me  that  the  correct  way  to  deal  with  those  expres- 
sions is  to  refer  them  to  the  subject-matter,  and  not  to  con- 
sider them  as  laying  down  such  a  proposition  as  the  plaintiffs 
have  contended  for,  but  that  when  the  post  may  be  used  be- 
tween the  parties  it  must  be  subject  to  those  delays  which 
are  unavoidable."  It  would  appear,  then,  that  all  the 
judges  in  the  Court  of  Exchequer  treated  the  case  of  Dun- 
lop \,  Iliggins  {')  as  one  decided  upon  its  special  circum- 
stances, and  as  not  enunciating  any  general  principle  be- 
yond what  was  necessary  for  dealing  with  such  circum- 
stances. I  am  unable  to  concur  in  this  view.  It  may  l>e 
that  there  were  special  circumstances  in  the  case  of  Ihin- 
lop  V.  HigginsC)  sufficient  to  have  justified  the  decision  of 
the  House,  irrespective  of  the  application  of  the  principle 
involved  in  the  direction  of  the  Lord  Justice  General ;  but 
the  decision  was  not  expressed  to  be  based,  and  apparently 
was  not  intended  to  be  based,  upon  any  such  ground,  but 
upon  an  approval  and  of  the  direction  of  that  learned  judir»*. 
After  a  careful  consideration  of  the  judgments  of  the  Lord 

(')  1  U.  L.  C,  ;J81.  O  Law  Rep.,  7  Ex.,  108. 
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Chief  Baron  and  of  Mr.  Baron  Bramwell,  I  can  come  to  no 
other  ^conclusion  than  that  the  decision  in  Colson^s  [231 
C'a.9<?(*)is  inconsistent  with  that  of  the  House  of  Lords  in 
Dunlop  V.  Higgins  (*).  If  I  am  right  in  this  conclusion  it 
is  not  for  me  to  choose  between  the  two  ;  I  am  bound  by  the 
authority  of  the  decision  of  the  House  of  Lords. 

But  1  pass  on  to  consider  the  circumstances  of  Harris^ 
Case{*\  which  came  before  the  Lords  Justices  in  1872.  On 
the  5th  of  March,  1866,  Lewis  Harris,  of  Dublin,  applied  to 
tlie  directors  of  the  Imperial  Land  Company  of  Marseilles, 
by  a  letter  in  the  usual  form,  for  an  allotment  oif  200  shares, 
undertaking  by  his  letter  to  accept  that  or  any  less  number 
of  shares  that  might  be  allotted  to  him.  The  directors  allot- 
ted to  him  100  shares,  and  early  on  the  morning  of  the  16th 
of  March  posted  a  letter  to  him  at  his  address,  as  given  in 
his  letter  of  application,  which  was  received  by  him  at  Dub- 
lin. He  had,  however,  in  the  interval  between  the  posting 
and  the  delivery  of  the  letter  giving  him  notice  of  the  allot- 
ment, written  to  the  directors  withdrawing  his  application 
and  declining  to  accept  any  shares.  Upon  an  order  being 
made  to  wind  up  the  company,  Mr.  Harris  was  placed  upon 
the  list  of  contributories  in  respect  of  the  100  shares,  and  a 
summons  having  been  taken  out  by  him  to  have  his  name 
removed  from  the  list,  such  summons  was  dismissed  by 
Malins,  V.C.  From  such  dismissal  Mr.  Harris  appealed, 
but  the  .decision  of  the  Vice-Chancellor  was  upheld.  In 
giving  judgment  James,  L.  J.,  said  that  it  appeared  to  him 
that  the  contract  was  completed  the  moment  the  notice  of 
allotment  was  committed  to  the  post,  and  a  similar  view  was 
expressed  by  Mellish,  L.  J.,  who,  after  referring  to  the  decision 
of  tlie  Court  of  Exchequer  in  Colson's  CaseC),  and  stating 
tliat  he  had  great  difficulty  in  reconciling  it  with  that  of  the 
House  of  Lords  in  Dunlcrp  v.  Higgins  {*),  observed,  with 
reference  to  the  last  mentioned  case,  that  tlie  real  question 
then  before  the  House  of  Lords  was,  whether  the  ruling  of 
the  Lord  Justice  General  was  correct,  and  that  the  House  of 
Lords  held  that  it  was. 

It  is  doubtless  true,  as  was  observed  by  both  the  Lords 
Justices,  that  the  decision  in  Harris^  Case{*)  was  not  neces- 
sarily inconsistent  with  that  of  the  Court  of  Exchequer  in 
Colsori's  Case{'\  *but  it  is,  I  think,  clear  that,  al-  [232 
though  the  Lords  Justices  did  not  feel  themselves  called 
upon  to  express  any  dissent  from  the  decision  of  the  Court 
of  Exchequer,  as  it  was  not  necessary  for  the  decision  of 

(»)  Law  Rep.,  6  Ex.,  108.  (»)  Law  Rep.,  7  Ch.,  587;    3  Eng.  R., 
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the  case  before  them  that  they  should  do  bo,  they  by  no 
means  recognized  the  propriety  of  the  distinction  drawn  by 
tliB  Court  of  Exchequer  between  Dunlop  v.  Hignins  {')  and 
Colson's  CaseC).  I  do  not  think  it  necessary  to  refer  to  Finu- 
cane's  Case(')  and  other  casea  cited  by  Lord  Romilly,  in 
which  he  held  that  the  posting  of  a  letter  of  allotment  which 
never  reached  its  destination  was  not  sufficient  to  constitute 
the  applicant  a  contributory,  further  than  to  observe  that 
ill  F/nucane's  Case{'),  Dunlop  v.  Higginsi^)  and  Duncan 
V.  Topham  (*)  were  not  cited,  and  that  in  the  others  tlie  cir- 
cumstances were  such  that  the  Master  of  the  Rolls  deemed 
liimself  justified  in  not  following  the  decision  in  Dunlop  v. 
.Higffins{').  Indeed,  in  one  of  those  cases,  Hebb's  Case{'), 
he  distinctly  recognized  the  authority  of  the  decision  in  Dun- 
lop V.  Higgins  ('),  which  he  considered  to  have  been  decided 
upon  the  ground  that  the  post  ofBce  was  the  common  agent 
of  both  parties.  For  the  reasons  which  I  have  assigned,  I 
am  of  opinion  that  the  principle  established  by  the  decision 
of  the  House  of  Lords  in  Dunlop  v.  Higgins  {')  is  applicable 
to  the  case  now  under  consideration,  and  that  the  aecisioa 
of  Lopes,  J.,  should  be  affirmed.  I  desire,  however,  to  add 
that  I  have  felt  myself  bound  by  authority.  My  own  con- 
victions are  entirely  in  accordance  with  the  principles  which 
I  consider  to  have  been  established  by  authority;  and  in 
saying  this,  I  bear  in  mind  as  well  the  very  forcible  remarks 
made  by  the  Lord  Chief  Baron  and  my  present  colleague 
upon  the  subject  of  the  mischievous  consequences  that 
might  ensue  from  an  adoption  of  these  principles  in  certain 
suggested  cases,  as  the  equally  forcible  remarks  made  by 
Mellish,  L.J,,  as  to  the  like  consequences  which  would  ensue 
in  other  cases  if  thosejirinciples  were  departed  from. 

BitAMWELL,  L.J.:    Thequestion  in  this  case  is  not  whether 
the  post  office  was  a  proper  medium  of  communication  from 
233]     the  *plainti£fs  to  the  defendant.     Tiiere  is  no  doubt 
that  it  is  so  in  all  cases  where  personal  service  is  not  re- 
quired.    It   is   an  ordinary    mode   of   commnnication,  and 
every  person  who  gives  any  one  the  right  to  communicate 
with  htm,  gives  tlie  right  to  communicate  in  an  ordinary 
manner  and  so  in  this  way  and  to  this  extent,  that  if  an  offer 
made  by  letter  in  the  morning  to  a  person  at  a  place 
in  half  an  hour's  railway  journey  of  the  offerer,  I  should 
.hat  an  acceptance  by  post,  though  it  did  not  reach  the 
er  till  the  next  morning,  would  be  in  time.     Nor  is  the 

H.  L.  C,  SSI.  (■)  17  W.  R.,  BIS. 
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question  whether,  when  the  letter  reaches  an  offerer,  the  lat- 
ter is  bound  and  the  bargain  made  from  the  time  the  letter 
is  posted  or  despatched,  whether  by  post  or  otherwise.  The 
question  in  this  case  is  different.  I  will  presently  state  what 
in  my  judgment  it  is.  Meanwhile  I  wish  to  mention  some 
elementary  propositions  which,  if  carefully  borne  in  mind, 
will  assist  in  the  determination  of  this  case: 

First.  Where  a  proposition  to  enter  into  a  contract  is  made 
and  accepted,  it  is  necessary,  as  a  rule,  to  constitute  the 
contract  that  there  should  be  a  communication  of  that  ac- 
ceptance to  the  proposer,  per  Brian,  C.J.,  and  Lord  Black- 
burn :  Brogden  v.  Metropolitan  Up.  Co.  ('). 

Secondly.  That  the  present  case  is  one  of  proposal  and 
acceptance. 

Thirdly.  That  as  a  consequence  of  or  involved  in  the  first 
proposition,  if  the  acceptance  is  written  or  verbal,  i.e.,  is  by 
letter  or  message,  as  a  rule,  it  must  reach  the  proposer  or 
there  is  no  communication,  and  so  no  acceptance  of  the  offer. 

Fourthly.  That  if  there  is  a  difference  where  the  accept- 
ance is  by  a  letter  sent  through  the  post  which  does  not 
reach  the  offerer,  it  must  be  by  virtue  of  some  general  rule 
or  some  particular  agreement  of  the  parties.  As,  for  in- 
stance, there  might  be  an  agreement  that  the  acceptance  of 
the  proposal  may  be  by  sending  the  article  offered  by  the 
proposer  to  be  bought,  or  hanging  out  a  flag  or  sign  to  be 
seen  by  the  offerer  as  he  goes  by,  or  leaving  a  letter  at  a  cer- 
tain place,  or  any  other  agreed  mode,  and  in  the  same  way 
there  might  be  an  agreement  that  dropping  a  letter  in  a  post 
pillar  box  or  other  place  of  reception  should  suffice. 

*Fifthly.  That  as  there  is  no  such  special  agree-  [234 
ment  in  this  case,  the  defendant,  if  bound,  must  be  bound 
by  some  general  rule  which  makes  a  difference  when  the 
post  ofiice  is  employed  as  the  means  of  communication. 

Sixthly.  That  if  there  is  any  such  general  rule  applicable 
to  the  communication  of  the  acceptance  of  offers,  it  is 
equally  applicable  to  all  communications  that  may  be  made 
by  post.  Because,  as  I  have  said,  the  question  is  not 
whether  this  communication  may  be  made  by  post.  If, 
therefore,  posting  a  letter  which  does  not  reach  is  a  sufficient 
communication  of  acceptance  of  an  offer,  it  is  equally  a  com- 
munication of  everything  else  which  may  be  communicated 
by  post,  e.g.,  notice  to  quit.  It  is  impossible  to  hold,  if  I 
offer  my  landlord  to  sell  him  some  hay  and  he  writes  accept- 
ing my  offer,  and  in  the  same  letter  gives  me  notice  to  quit, 
and  posts  his  letter  which,  however,  does  not  reach  me,  that 

(•)  2  App.  Cas.,  at  p.  692;  20  Eng.  R..  194. 
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he  hascommunicared  to  me  his  acceptance  of  my  offer,  but 
not  his  notice  to  quit.  Suppose  a  man  has  paid  his  tailor  by 
check  or  bank  note,  and  posts  a  letter  containing  a  check  or 
bank  note  to  his  tailor,  which  never  reaches,  is  the  tailor 
paid  ?  If  he  is,  would  he  be  if  he  had  never  been  paid  be- 
fore in  that  way  ?  Suppose  a  man  is  in  the  habit  of  sending 
checks  and  bank  notes  to  his  banker  by  post,  and  posts  a 
letter  containing  checks  and  bank  notes,  which  never 
reaches.  Is  the  banker  liable?  Would  he  be  if  this  was 
the  first  instance  of  a  remittance  of  the  sort  ?  In  the  cases 
I  have  supposed,  the  tailor  and  banker  may  have  recognized 
this  mode  of  remittance  by  sending  back  receipts  and  put- 
ting the  money  to  the  credit  of  the  remitter.  Are  they  liable 
with  that  ?  Are  they  liable  without  it  ?  The  question  then 
is,  is  posting  a. letter  wliich  is  never  received  a  commanica- 
tion  to  the  person  addressed,  or  an  equivalent,  or  something 
which  dispenses  with  it?  It  is  for  those  who  say  it  is  to 
make  good  their  contention.  I  ask  why  is  it  ?  My  answer 
beforehand  to  any  argument  that  may  be  urged  is,  that  it  is 
not  a  communication,  and  that  there  is  no  agreement  to  take 
it  as  an  equivalent  for  or  to  dispense  with  a  communication. 
That  those  who  afSrm  the  contrary  say  the  thing  which  is 
not.  That  if  Brian,  C.  J.,  had  had  to  adjudicate*  on  the  case, 
he  would  deliver  the  same  judgment  as  that  reported.  That 
because  a  man,  who  may  send  a  communication  by  post  or 
235J  ^otherwise,  sends  it  by  post,  he  should  bind  the  per- 
son addressed,  though  the  communication  never  reaches 
him,  while  he  would  not  so  bind  him  if  he  had  sent  it  by 
hand,  is  impossible.  There  is  no  reason  in  it ;  it  is  simply 
arbitrary.  I  ask  whether  any  one  who  thinks  so  is  prepared 
to  follow  that  opinion  to  its  consequence  ;  suppose  the  offer 
is  to  sell  a  particular  chattel,  and  the  letter  accepting  it 
never  arrives,  is  the  property  in  the  chattel  transferred ! 
Suppose  it  is  to  sell  an  estate  or  grant  a  lease,  is  the  bargain 
completed?  The  lease  might  be  such  as  not  to  require  a 
deed,  could  a  subsequent  lessee  be  ejected  by  the  would-be 
acceptor  of  the  offer  because  he  had  posted  a  letter?  Sup- 
pose an  article  is  advertised  at  so  much,  and  that  it  would 
be  sent  on  receipt  of  a  post  oflSce  order.  Is  it  enough  to 
post  the  letter?  If  the  word  "receipt"  is  relied  on,  is  it 
really  meant  that  that  makes  a  difference?  If  it  should  be 
stiid  let  the  offerer  wait,  the  answer  is,  may  he  he  may  lose 
his  market  meanwhile.  Besides,  his  offer  may  be  by  adver- 
tisement to  all  mankind.  Suppose  a  reward  for  information, 
information  posted  does  not  reach,  some  one  else  gives  it 
and  is  paid,  is  the  offerer  liable  to  the  first  man  ? 
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It  18  said  that  a  contrary  rule  would  be  hard  on  the  would- 
be  acceptor,  who  may  have  made  his  arrangements  on  the 
footing  that  the  bargain  was  concluded.  But  to  hold  as 
contended  would  be  *^qually  hard  on  the  offerer,  who  may 
have  made  his  arrangements  on  the  footing  that  his  offer 
was  not  accepted ;  his  non-receipt  of  any  communication 
may  be  attributable  to  the  person  to  whom  it  was  made 
being  absent.  What  is  he  to  do  but  to  act  on  the  negative, 
that  no  communication  has  been  made  to  him?  Further, 
the  use  of  the  post  office  is  no  more  authorized  by  the  offerer 
than  the  sending  an  answer  by  hand,  and  all  these  hard- 
ships would  befall  the  person  posting  the  letter  if  he  sent  it 
by  hand.  Doubtless  in  tliat  case  he  would  be  the  person  to 
suffer  if  the  letter  did  not  reach  its  destination.  Why  should 
his  sending  it  by  post  relieve  him  of  the  loss  and  cast  it  on 
the  other  party  ?  It  was  said,  if  he  sends  it  by  hand  it  is 
revocable,  but  not  if  he  sends  it  by  post,  which  makes  the 
difference.  But  it  is  revocable  when  sent  by  post,  not  that 
the  letter  can  be  got  back,  but  its  arrival  might  be  antici- 
pated by  a  letter  by  hand  or  telegram,  and  there  is  no  case 
to  show  that  such  anticipation  would  not  prevent  the 
*letter  from  binding.  It  would  be  a  most  alarming  [236 
thing  to  say  that  it  would.  That  a  letter  honestly  but  mis- 
takenly written  and  posted  must  bind  the  writer  if  hours 
before  its  arrival  he  informed  the  person  addressed  that  it 
was  coming,  but  was  wrong  and  recalled  ;  suppose  a  false 
but  honest  character  given,  and  the  mistake  found  out  after 
the  letter  posted,  and  notice  that  it  was  wrong,  given  to  the 
person  addressed. 

Then,  as  was  asked,  is  the  principle  to  be  applied  to  tele- 
grams? Further,  it  seems  admitted  that  if  the  proposer 
Baid,  ''unless  I  hear  from  you  by  return  of  post  the  offer  is 
withdrawn,"  tiiat  the  letter  accepting  it  must  reach  him  to 
bind  him.  There  is  indeed  a  case  recently  reported  in  the 
Times^  before  the  Master  of  the  Rolls,  where  the  offer  was 
to  be  accepted  within  fourteen  days,  and  it  is  said  to  have 
been  held  that  it  was  enough  to  post  the- letter  on  the  14th, 
though  it  would  and  did  not  reach  the  offerer  till  the  15th. 
Of  course  there  may  have  been  something  in  that  case  not 
mentioned  in  the  report.  But  as  it  stands  it  comes  to  this, 
that  if  an  offer  is  to  be  accepted  in  June,  and  there  is  a 
month's  post  between  the  places,  posting  the  letter  on  the 
3orh  of  June  will  suffice,  though  it  does  not  reach  till  the 
3l«t  of  July  ;  but  that  case  does  not  affect  this.  There  the 
letter  reached,  here  it  has  not.  If  it  is  not  admitted  that 
''  unless  I  hear  by  return  the  offer  is  withdrawn  "  makes  the 
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receipt  of  the  letter  a  condition,  it  is  to  say  an  express  con- 
dition goes  for  nought.  If  it  is  admitted,  is  it  not  what  every 
letter  says  ?  Are  there  to  be  fine  distinctions,  such  as,  if 
the  words  are  *' unless  I  hear  from  you  by  return  of  post, 
&c.,"  it  is  necessary  the  letter  should  reach  him,  but  'Met 
me  know  by  return  of  post,"  it  is  not ;  or  if  in  that  case  it 
is,  yet  it  is  not  where  there  is  an  offer  without  those  words- 
Lord  Blackburn  says  that  Mellish,  L.  J.,  accurately  stated 
that  where  it  is  expressly  or  impliedly  stated  in  the  ofifer, 
*'you  may  accept  tlje  offer  by  posting  a  letter,"  the  mo- 
ment you  post  this  letter  the  offer  is  accepted.  I  agree ; 
and  the  same  thing  is  true  of  any  other  mode  of  acceptance 
offered  with  the  offer  and  acted  on — as  firing  a  cannon,  send- 
ing off  a  rocket,  give  your  answer  to  my  servant  the  bearer. 
Lord  Blackburn  was  not  dealing  with  the  question  before 
lis ;  there  was  no  doubt  in  the  case  before  him  that  the  letter 
had  reached.  As  to  the  authorities,  I  shall  not  re-examine 
237]  those  in  *existence  before  the  British  and  ATneri- 
can  Telegraph  Co,  v.  Colson{').  But  I  wish  to  say  a  word 
as  to  Dunlop  v.  Higginsi^) ;  the  whole  difficulty  has  arisen 
from  some  expressions  in  that  case.  Mr.  Finlay's  argument 
and  reference  to  the  case  when  originally  in  the  Scotch 
court  has  satisfied  me  that  Dunlop  v.  Higgins  (•)  decided 
nothing  contrary  to  the  defendant  in  this  case,  Mellish, 
L.J.,  in  Harris^  Case{')y  says,  "That  case  is  not  a  direct  de- 
cision on  the  point  before  us."  It  is  true,  he  adds,  that  he 
has  great  difficulty  in  reconciling  the  case  of  the  British  and 
American  Telegraph  Co,  v.  Colson  (*)  with  DwUap  v.  Hig- 
gins {^),  I  do  not  share  that  difficulty.  I  think  they  are 
perfectly  reconcilable,  and  that  I  have  shown  so.  Where  a 
posted  letter  arrives,  the  contract  is  complete  on  the  post- 
ing. So  where  a  letter  sent  by  hand  arrives,  the  contract  is 
complete  on  the  writing  and  delivery  to  the  messenger.  Why 
not?  All  the  extraordinary  and  miscliievous  consequences 
which  the  Lord  Justice  points  out  in  Harris'*  Case{*)  might 
happen  if  the  law  were  otherwise  when  a  letter  is  posted, 
would  equally  happen  where  it  is  sent  otherwise  than  by  the 
post.  He  adds  that  the  question  before  the  Lords  in  ihin- 
top  V.  Higgins  {*)  was  wliether  the  ruling  of  the  Lord  Justice 
Clerk  was  correct,  and  they  held  it  was.  Now  Mr.  Finlay 
showed  very  clearly  that  the  Lord  Justice  Clerk  decided 
nothing  inconsistent  with  the  judgment  in  the  British  and 
American  Telegraph  Co,  v.  Colson  (*).  Since  the  last  case  there 
have  been  two  before  Vice-Chancellor  Malins,  in  the  earlier 

0)  Law  Rep.,  6  Kx.,  108.  («)  1  H.  L.  C,  881. 

(»)  Law  Rep.,  7  Ch.,  596  ;  3   Eng.  R.,  527. 
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of  which  he  thought  it  "reasonable,"  and  followed  it.  In 
the  other,  because  the  Lord  Justices  had  in  Harris*  Casei^) 
thrown  cold  water  on  it,  he  appears  to  have  thought  it  not 
reasonable.  He  says,  suppose  the  sender  of  a  letter  says, 
"I  make  you  an  offer,  let  me  have  an  answer  by  return  of 
post."  By  return  the  letter  is  posted,  and  A.  has  done  all 
that  the  person  making  the  offer  requests.  Now  that  is  pre- 
cisely what  he  has  not  done.  He  has  not  let  him  "  have  an 
answer."  He  adds  there  is  no  default  on  his  part.  Why 
should  he  be  the  only  person  to  suffer?  Very  true.  But 
there  is  no  default  in  the  other,  and  why  should  he  be  the 
only  person  to  suffer?  The  only  other  authority  is  the  ex- 
pression of  opinion  by  *Lope8,  J.,  in  the  present  [238 
.  case.  He  says  the  proposer  may  guard  himself  against 
hardship  by  making  the  proposal  expressly  conditioned  on 
the  arrival  of  the  answer  within  a  definite  time.  But  it  need 
not  be  express  nor  within  a  definite  time.  It  is  enough  that 
it  is  to  be  inferred  that  it  is  to  be,  and  if  it  is  to  be  it  must 
be  within  a  reasonable  time.  The  mischievous  consequences 
he  points  out  do  not  follow  from  that  which  I  am  contend- 
ing for.  I  am  at  a  loss  to  see  how  the  post  office  is  the  agent 
for  both  parties.  What  is  the  agency  as  to  the  sender? 
merely  to  receive?  But  suppose  it  is  not  an  answer,  but 
an  original  communication.  What  then  ?  Does  the  extent 
of  the  agency  of  the  post  ofBce  depend  on  the  contents  of 
the  letter  ?  But  if  the  post  office  is  the  agent  of  both  par- 
ties, then  the  agent  of  both  parties  has  failed  in  his  duty, 
and  to  both.  Suppose  the  offerer  says,  *'My  offer  is  con- 
ditional on  your  answer  reaching  me."  Whose  agent  is  the 
post  oflBce  then?  But  how  does  an  offerer  make  the  post 
office  his  agent,  because  he  gives  the  offeree  an  option  of 
using  that  or  any  other  means  of  communication. 

I  am  of  opinion  that  this  judgment  should  be  reversed.  I 
am  of  opinion  that  there  was  no  bargain  between  these  par- 
ties to  allot  and  take  shares,  that  to  make  such  bargain 
there  should  have  been  an  acceptance  of  the  defendant's 
offer  and  a  communication  to  him  of  that  acceptance.  That 
there  was  no  such  communication.  That  posting  a  letter 
does  not  differ  from  other  attempts  at  communication  in  any 
of  its  consequences,  save  that  it  is  irrevocable  as  between 
the  poster  and  post  office.  The  difficulty  has  arisen  from  a 
mistake  as  to  what  was  decided  in  Dunlop  v.  Higgins  (•), 
and  from  supposing  that  because  there  is  a  right  to  have  re- 
course to  the  post  as  a  means  of  communication,  that  right 
is  attended  with  some  peculiar  consequences,  and  also  from 

(')  Law  Rep.,  7  Ch.,  696;  3  Eng.  Rep.,  62Y.  («)  1  H.  L.  C,  381. 
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supposing  that  because  if  the  letter  reaches  it  binds  from  the 
time  of  posting,  it  also  binds  though  it  never  reaches.  Mis- 
chief may  arise  if  my  opinion  prevails.  It  probably  will 
not,  as  so  much  has  been  said  on  the  matter  that  principle 
is  lost  sight  of.  I  believe  equal  if  not  greater,  will,  if  it  does 
not  prevail.  1  believe  the  latter  will  be  obviated  only  by 
the  rule  being  made  nugatory  by  every  prudent  man  saying, 
239]  '*your  answer  by  post  is  only  to  bind  if  it  *reache3 
me."  But  the  question  is  not  to  be  decided  on  these  con- 
siderations. W  hat  is  the  law  1  What  is  the  principle  ?  If 
Brian,  C.J.,  had  had  to  decide  this,  a  public  post  being 
instituted  in  his  time,  he  would  have  said  the  law  is  the 
same,  now  there  is  a  post,  as  it  was  before,  viz.,  a  communi- 
cation to  affect  a  man  must  be  a  communication,  i.e.,  must 
reach  him. 

JudgToent  affirmed. 

Solicitor  for  plaintiff :    Wortfdngton  Enans. 
Solicitor  for  defendant :  J,  Davies. 


[4  Exchequer  Division,  239.] 
June  80,  1879. 

The   London,   Brighton    and    South   Coast   Railway 
Company,  Appellants;    The   Vestky  of   the   Parish 

of  St.  Giles,  Camberwell,  Respondents. 

• 

Metropolis  Management  Amendment  Act,  1862  (26  cfe  26  Vici.  c.  102),  s.  77 — Paving 
New  Street — Ijand  bounding  or  abutting  on  New  J^reet — Railway  in  Cutting — Bridge 
carrying  New  Street  over  Railway — New  Street, 

A  line  of  railway  was  situate  in  a  deep  cutting  at  a  place  where  a  road  passed  over 
the  line.  The  road  was  carried  over  on  a  bridge  from  one  boundary  of  the  line  to 
the  other,  but  supjwrted  on  stone  piers  erected  on  the  slope  of  the  cutting.  On  an 
information  under  s.  77  of  the  Metropolis  Manag(fment  Amendment  Act,  1862, 
against  the  railway  company  for  not  contributing  to  the  paving  of  the  rood : 

Held,  that  the  line  and  the  slopes  of  the  cutting  did  not  bound  or  abut  upon  the 
road  within  tlie  meaning  of  the  act. 

The  line  of  houses  adjoining  the  road  terminated  at  the  east  end  of  the  bridge, 
while  after  crossing  the  bridge  there  was  but  one  cottage,  and  the  roadway  ceased  to 
be  a  public  thoroughfare,  being  closed  by  a  private  gate.  A  small  portion  of  the 
slope  of  the  cutting  abutted  on  the  road,  between  the  west  end  of  the  bridge  and  tho 
private  gate  : 

Held,  that  the  railway  company  were  not  liable  to  contribute  to  the  paving  of  the 
road,  as  it  ceased  at  the  eastern  extremity  of  the  bridge  to  be  a  "  new  street"  within 
the  meaning  of  the  act. 

Case  stated  by  a  magistrate  of  a  metropolitan  police  court 
on  an  information  preferred  by  the  respondents  under  s.  77 
of  the  Metropolis  Management  Amendment  Act,  1862, 
against  the  appellants,  for  neglecting  to  pay  a  sum  of  money 
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IKS  a  coTitrihution  to  the  paving  of  a  new  street  called  Chad- 
wick  Road  in  the  respondents'  parish. 

1.  Prior  to  rhe3()th  of  December,  1865,  Chadwick  Road  ran 
*across  the  land  now  occupied  by  the  line  of  the  appel-  [240 
lants,  and  the  road  was  at  that  time  a  private  roaa.  On  the 
30th  of  December,  1865,  the  appellants,  under  the  powers 
conferred  upon  them  by  the  London,  Brighton  and  South 
Coast  Railway  (Additional  Powers)  Act,  1864  (27  &  28  Vict. 
c.  cccxiv),  purchased  from  the  owners  thereof  so  much  of 
the  road  as  was  required  by  the  appellants  for  the  construc- 
tion of  their  line,  and  in  place  of  the  old  road  built  a  bridge 
carrying  the  road  over  their  line  and  over  the  place  where 
the  road  had  formerly  been,  and  raised  the  level  of  the  re- 
mainder of  the  road  so  as  to  pag^s  over  the  bridge. 

2.  There  is  a  gate  placed  across  the  road  on  the  west  side 
thereof  after  the  road  has  crossed  the  bridge.  On  it  is  a 
notice  board  liaving  the  words  "Private — No  thorough- 
fare," written  thereon,  and  the  road  onwards  from  that 
point  is  still  a  private  road.  As  far  as  that  point  it  is  a  pub- 
lic highway. 

3.  On  the  3d  of  November,  1877,  the  respondents  served 
upon  the  appellants  a  preliminary  notice  stating,  amongst 
other  things,  that  the  respondents  deemed  it  necessary  that 
part  of  Ciiadwick  Road,  being  a  new  street  as  defined  by  the 
Metropolis  Management  Act,  1855  (18  &  19  Vict.  c.  120),  and 
the  Metropolis  Management  Amendment  Act,  1862  (25  &  26 
Vict.  c.  102),  should  be  well  and  sufficiently  paved,  and  that 
the  respondents  were  about  to  pave  the  same  in  pursuance 
of  the  105th  section  of  the  first  mentioned  act,  and  that  the 
contribution  of  the  appellants  towards  the  estimated  expenses 
of  such  paving  in  respect  of  the  railway  abutting  on  the  north 
and  south  sides,  and  also  in  respect  of  land  on  the  south 
side,  of  which  the  appellants  were  stated  to  be  the  owners, 
was  £201  18^.  9d. 

4.  The  appellants  having  objected  to  pay,  the  respondents 
served  upon  them  three  several  notices  requiring  them  to 
pay  as  their  contribution  towards  the  expenses  of  paving 
part  of  the  road  under  the  provisions  of  the  said  acts  the  sum 
of  £98  11^.  3d.,  as  owners  of  the  London,  Brighton  and 
South  Coast  Railway,  for  a  frontage  of  190  ft.  5  in.  on  the 
north  side  thereof,  the  sum  of  £88  125.  7d.,  as  the  owners  of 
the  London,  Brighton  and  South  Coast  Railway  for  a  front- 
age of  173  ft.  9  in.  on  the  south  side  thereof,  and  the  sum  of 
JB14  145.  lid,  as  the  owners  of  land  for  a  frontage  of  24  ft. 
9  in.  also  on  the  south  side  thereof. 

*5.  The  road  carried  over  the  line  of  the  appellants    [241 


488  EXCHEQUER  DIVISION.  [Vol.  IV. 

1879  Brighton  Railway  Co.  v.  St.  Giles,  CamberwelL 

cro8Sf*s  it  at  an  angle  of  45  degrees,  running  east  and  west 
on  a  bridge,  which  is  supported  on  stone  piers  erected  by 
the  railway  company  upon  the  slope  of  the  cutting  on  either 
side  of  the  line. 

6.  The  first  mentioned  measurement  of  190  ft.  5  in.  is  the 
total  length  on  the  north  side  thereof  of  so  much  of  the  road 
as  passes  over  the  land  and  railway,  and  cutting  and  land 

^  on  each  side  thereof,  of  the  appellant  company.  The  second 
mentioned  measurement  of  173  ft.  9  in.,  and  the  third  men- 
tioned measurement  of  24  ft.  9  in.,  together  make  the  total 
length  on  the  south  side  thereof  of  so  much  of  the  road  as 
passes  over  the  land  and  railway  of  the  appellant  company. 

7.  No  portion  of  the  land  of  the  appellants,  in  respect  of 
which  it  is  sought  to  charge  them  as  aforesaid,  is  at  present 
used  for  any  other  purpose  than  for  their  railway,  and  the 
appellants  make  no  use  of  Chadwick  Road. 

8.  Throughout  the  length  of  the  road,  as  it  passes  over  the 
appellants'  railway,  it  is  carried  upon  the  bridge. 

9.  It  was  contended  on  the  part  of  the  appellants  : 

(1.)  That  the  road  was  not  a  new  street  within  the  mean- 
ing of  the  acts. 

(2.)  That  the  appellants  were  not  the  owners  of  land 
bounding  or  abutting  upon  the  road  within  the  meaning  of 
the  acts,  and  that  none  of  their  land  was  land  bounding  or 
abutting  upon  the  road  within  the  meaning  of  the  acts ;  and 

(3.)  That  under  the  provisions  of  the  Railway  Clauses  Act, 
1845,  the  appellants  were  themselves  bound  to  maintain  the 
road  throughout  the  length  in  respect  of  which  it  was  sought 
to  charge  them,  and  that,  consequently,  the  respondents  had 
no  authority  to  direct  such  portion  of  the  road  to  be  paved 
at  the  expense  of  the  appellants. 

The  magistrate  was  of  opinion  that  the  road  was  a  new 
street  within  the  meaning  of  the  acts,  and  that  the  appellants 
were  the  owners  of  land  bounding  or  abutting  upon  the  road 
within  the  meaning  of  the  acts,  and  ordered  the  appellants 
to  pay  to  the  respondents  the  sum  of  £201  18*.  dd. 

The  question  for  the  opinion  of  the  court  was  whether  the 
appellants  were  liable  to  pay  that  sum  to  the  respondents. 

242]     *1879.  June  24.     Ji/acTa^,  for  the  appellants. 

Edtoard  Clarke  {R.  V.  Williams^  with  him),  for  the  re- 
spondents. 

The  arguments  and  the  cases  cited  sufficiently  appear  from 
the  considered  judgment  of  the  court. 

Cur.  adv.  vuU, 
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June  30.  The  judgmen^  of  the  Court  (Kelly,  C.B.,  and 
Hawkins,  J.,)  was  delivered  by 

Hawkins,  J.:  The  question  in  this  case  is  whether  the 
appellants  are  liable  to  contribute  towards  the  expenses  of 
paving  a  part  of  Chad  wick  Road,  in  the  respondentd'  parish, 
which  the  respondents  determined  to  pave  as  a  new  street, 
under  the  power  conferred  upon  tliem  by  s.  106  of  the  Me- 
tropolis Management  Act,  1855.  The  appellants  were  sought 
to  be  made  so  liable  as  owners  of  land  ''bounding  or  abut- 
ting" on  such  street  by  virtue  of  tlie  77th  section  of  the 
Metropolis  Management  Amendment  Act,  1862.  This  liabil- 
ity was  resisted  upon  three  grounds : 

Ist.  Tiiat  the  appellants  were  not  the  owners  of  land 
"bounding  or  abutting''  on  theChadwick  Road. 

2d.  That  if  they  were  so,  that  part  of  the  Chadwick  Road 
upon  which  they  so  bounded  or  abutted  was  not  a  new  street 
within  the  meaning  of  the  act  referred  to. 

And,  thirdly,  that  inasmuch  as  the  appellants  were  them- 
selves bound  under  the  Railway  Clauses  Act,  1845,  to  repair 
and  maintain  that  part  of  the  Chadwick  Road  upon  which 
their  lands  were  said  to  abut,  the  respondents  had  no  au- 
thority to  direct  that  portion  of  the  road  to  be  paved  under 
tile  105th  section  of  the  act  of  1855. 

Chadwick  Road  was  in  the  year  1865  a  private  road.  In 
that  year  the  appellants  constructed  one  of  their  lines  of 
railway  in  a  deep  cutting  across  it  at  an  angle  of  forty -five 
degrees,  and,  in  order  to  enable  them  to  do  so,  purchased 
of  the  then  owner  so  mucli  of  the  road  as  was  required  for 
that  purpose.  In  compliance  with  the  provisions  of  the 
Railway  Clauses  Act,  1845,  they  carried  theChadwick  Road 
over  their  cutting  and  railway  by  means  of  a  bridge  running 
east  and  west ;  which  bridge  is  supported  on  stone  piers 
erected  by  the  respondents  upon  the  slopes  of  the  cutting. 

After  the  road  has  crossed  the  bridge,  and  on  the  western 
*8ide  of  it,  a  gate  is  placed  across  the  road  on  which  [243 
is  affixed  a  notice  board  with  the  word  ''Private"  written 
thereon.  Up  to  the  gate,  but  no  further,  the  road  has  now 
become  a  public  road.  There  is  a  continuous  row  of  houses 
along  the  southern  side  of  Chadwick  Road  up  to  the  eastern 
end  of  the  bridge — and  opposite  this  row  of  houses  on  the 
northern  side  are  houses,  a  brewery  and  office — but  at  the 
western  end  of  the  bridge  there  is  no  building  save  one  cot- 
tage, which  is  on  the  north  side  of  the  road,  opposite  to 
which,  on  the  south  side  of  the  road  and  abutting  on  to  it  to 
the  extent  of  24  ft.  9  in.,  is  a  small  piece  of  land  belonging 
31  Eng.  Rep  62 
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to  the  appellants,  and  occupied,  as  we  were  informed,  as  a 
cabbage  garden. 

The  open  space  occupied  bj'^  the  cutting  on  the  northern 
side  extends  to  the  length  of  190  ft.  5  in.,  and  on  the  southern 
side  to  the  length  of  173  ft.  9  in. 

The  respondents  contend  that  the  bridge  and  road  up  to 
the  gate  are  parts  of  a  new  street,  which  they  are  empowered 
to  pave  under  the  Metropolis  Management  Act,  1855,  s.  105, 
and  that  the  railway  and  cutting  over  which  the  bridge  is 
constructed  are  lands  of  the  appellants  bounding  or  abutting 
upon  the  bridge  within  the  meaning  of  s.  77  of  the  Metropolis 
Management  Amendment  Act,  1862.  With  regard  to  the 
small  piece  of  cabbage  garden,  the  only  question  is,  whether 
the  road  upon  which  it  abuts  is  part  of  a  new  street  which 
the  respondents  are  empowered  to  pave,  for  it  cannot  be  dis- 
puted that  it  is  land  of  the  appellants  abutting  on  the  road. 

We  think  it  cannot  be  contended,  after  the  cases  of  the 
London  and  North  Western  Ry,  Co.  v.  St,  Pancras  (' )  and 
lUggins  v.  Harding i^\  that  the  banks  of  the  cutting  and 
the  metalled  surface  upon  which  the  railway  is  laid  are  not 
'* lands''  of  the  company  within  the  meaning  of  s.  77  of  the 
act  of  1862.  We  proceed,  therefore,  at  once  to  consider 
whether,  under  the  circumstances  of  the  case,  they  can  be 
deemed  to  ''bound  or  abut  upon"  this  ChadwicK  Road. 
For  the  purpose  of  determining  this  question  we  think  some 
assistance  may  be  derived  from  a  reference  to  the  terms  of 
the  105th  section  of  the  act  of  1855,  which  imposes  the  obli- 
gation to  contribute  towards  the  paving  of  new  streets. 
214]  *By  that  section  it  is  thus  enacted,  inter  alia:  ''In 
case  the  owners  of  the  houses  forming  the  greater  part  of 
any  new  street  laid  out  or  made,  or  hereafter  to  be  laid 
out  or  made,  which  is  not  paved  to  the  satisfaction  of  the 
vestry  or  district  board,  &c.,  be  desirous  of  having  the  same 
paved,  or  if  such  vestry  or  board  deem  it  necessary,  &c., 
then  and  in  either  of  such  cases  such  vestry  or  board  shall 
well  and  sufficiently  pave  the  same,  &c.,  and  the  owners  of 
the  houses  forming  such  street  shall,  on  demand,  pay  to 
such  vestry  or  board  the  amount  of  the  estimated  expenses 
of  providing  and  laying  such  pavement."  It  is  obvious 
from  the  language  of  the  section  that  the  Legislature  by  it 
intended  only  to  impose  the  liability  of  contributing  towards 
expenses  of  paving  any  street  upon  the  owners  of  houses 
ranged  along  the  street  itself,  and  opening  into  or  contiguous 
to  it. 

This  enactment,  however,  it  will  be  observed,  applied  only 

(•)  17  L.  T.  (N.S.),  654.  («)  Law  Rep.,  8  Q.  B.,  7. 
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to  the  owners  of  "houses"  forming  the  street,  and  not  to 
the  owners  of  bare  land,  however  much  such  land  might  be 
benefited  by  paving  tlie  street  upon  which  it  abutted.  The 
77th  section  of  the  Metropolis  Management  Amendment  Act, 
1862,  was  enacted  to  remedy  this  apparent  injustice.  By  that 
section  it  is  provided  that  "the  owners  of  the  land  bound- 
ing or  abutting  on  such  street  sliall  be  liable  to  contribute 
to  the  expenses,  or  estimated  expenses,  of  paving  the  same 
as  well  as  the  owners  of  houses  therein,"  intending,  it  is 
clear,  to  place  the  owners  of  land  upon  the  same  footing  as 
owners  of  houses,  in  other  words,  to  make  the  owners  of 
such  lands  liable  as  would  have  been  liable  under  the  105th 
section  of  the  1855  act  had  their  lands  been  occupied  by 
houses.  It  seems  to  us  clear  that  neither  the  railway  run- 
ning under  the  bridge,  nor  the  sloping  sides  of  the  cutting, 
can  be  in  any  sense  deemed  to  bound  or  abut  upon  this 
Chadwick  Road  within  the  fair  and  reasonable  construction 
of  the  77th  section  of  the  1862  act.  Could  it  possibly  be  gaid, 
if  houses  were  erected  on  tlie  spot  now  occupied  by  the  rail- 
way, or  on  the  sloping  banks,  that  they  formed  part  of  a 
street  with  which  ihey  had  no  communication,  and  which 
was  actually  carried  over  them?  Could  the  lands  crossed 
by  the  high  viaducts  and  railway  bridges  which  are  to  be 
found  in  many  parts  of  the  country  be  said  to  bound  or  abut 
upon  the  roadway  of  the  viaducts  or  bridges  themselves? 
Or  could  the  rivers  traversed  by  bridges  *high  above  [245 
them  be  said  to  bound  or  abut  upon  the  roadway  thereof? 

In  the  course  of  the  argument  the  case  of  the  London  and 
North  Western  Ry,  Co,  v.  St.  Paneras  (*)  was  cited  in  sup- 
port of  the  contention  of  the  respondents.  That  case,  how- 
ever, only  decided  that  the  railway  must  be  considered  to 
abut  upon  the  street,  notwithstanding  the  fact  that  it  was 
separated  from  it  by  a  dead  wall,  wliich  was  also  the  com- 
pany's property.  The  point  now  under  discussion  was  not 
raised  or  suggested.  That  case  is  therefore  no  authority 
for  tile  respondents. 

This  disposes  of  so  much  of  the  contribution  as  is  claimed 
from  the  appellants  in  respect  of  the  lands  alleged  to  bound 
or  abut  upon  the  bridge  itself.  There  remains,  however,  the 
small  piece  of  land  used  as  a  cabbage  garden,  which  unques- 
tionably abuts  upon  Chadwick  Road  at  the  western  end  of 
the  bridge.  As  to  this  the  only  question  is,  whether  that 
part  of  tlie  road  can  be  deemed  to  be  part  of  a  new  street. 
We  are  of  opinion  that  it  cannot.  In  Found  v.  Plumstead 
Board  of  Works  {^)  Blackburn,  J.,  says,  speaking  of  s.  105 

(»)  17  L.  T.  (N.S.),  654.  (*)  Law  Rep.,  7  Q.  B.,  183,  at  p.  194. 
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of  Ilie  act  of  1855,  "I  Hi  ink  tliat  it  is  plain  the  Legialiittireare 
here  uaiiig  the  word  'street'  in  ils  ordinary,  popular,  and 
natural  si'nse,  and  mean  a  place  with  continuous  houses  ou 
each  side."  In  Oa/J^way  v.  Mat/or  of  London  {')  Lord 
Clielmsfui'd  said :  "The  word  'street'  does  not  mean  the 
mere  roadway,  but  a  thoroughfare  with  houses  ou  botli 
sides." 

It  is  impossible  in  language  to  pronounce  a  definition  of 
what  constitutes  a  new  sti-eet  which  shall  be  applicable  to 
all  cases.  Each  case  must  depend  upon  its  own  particular 
circumstances.  But  having  regard  to  the  facts,  that  the  line 
of  houses  terminates  at  the  eastern  end  of  the  bridge  ;  that 
on*'  solitary  cottage  alone  is  to  be  fonnd  at  the  western  end, 
and  that  immediately  after  crossing  the  bridge  from  the 
eastward  the  thoroughfare  ceases,  and  the  road  is  closed  by 
a.  private  gate,  we  tliink  the  road  ceases  to  be  a  street  at  the 
eastern  extremity  of  tlie  bridge,  and,  consequently,  that  the 
land  used  as  a  cabbage  garden  does  not  abut  upon  a  new 
street,  and  the  company  therefore  are  not  liable  to  contribute 
to  the  paving  of  Chadwick  Road  in  respect  of  it, 
246]  *'rhis  objection  of  course  applies  equally  to  the 
other  lands  of  the  company,  viz.,  the  railway  and  banks  of 
the  cutting,  in  addition  to  the  objection  that  they  do  not 
abut  upon  tlie  bridge. 

Our  judgment  being  for  the  appellants,  upon  the  grounds 
we  have  discussed,  it  does  not  become  necessary  for  ns  to 
consider  whether  the  liability  of^  the  company  to  repair  the 
bridge  under  the  Railway  Clauses  Act,  1846,  would  afford 
them  in  law  an  answer  to  a  claim  for  contribution  to  the 
paving  of  the  Chadwick  Road,  We  abstain  from  express- 
ing any  opinion  upon  tliat  question. 

It  follows  from  what  we  have  said  that  our  judgment  is 
for  the  appellants. 

Judgment  for  the  appellants  with  costs  ('). 

Solicitors  for  appellants:  Norton,  Hose,  Norton  &  Brewer. 

Solicitors  for  respondents :  O.    W.  Marsdeti  <E  Son. 
{')  Law  Re]).,  1  II.  L.,  34,  at  p.  SC.  C)  Leave  to  appeal  iras  refased. 

nrter  aulliorised  tlie   city  liable  to  be  asBessed  for  tlia  expense, 

to  HssesH   the  expense   of  either  on  the  ground  that  access  to  the 

et    improvements    on   the  statioa  w&s  made  more  etas; ,  or  on  that 

mperty  Hpecially  benefited  of  tlie  increased  value  of  the  land  occu- 

eld.   that  a  railroad  com-  pied   bj  the  railroad   for  building  or 

t  of  whose  passenger  bIB'  other  business  purposes  :    N.  Y.,  etc., 

)ng  whose  track  a  street  o.  New  Haven,  ii  (k)nn.,  278. 
ived  by  the  city,   wbb  not 
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[4  Exchequer  Division,  266.] 

May  19,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

*HuNTKR  V.  Young  and  Wife.  [256 

Executor — Remdnary  Legatee — Action  by  Creditor  of  Testator — Non-joinder  of  Exect^ 
tor  as  Defendant — Practice — Rules  of  ths  Supreme  Conrt^  Order  xvi,  Rule  17. 

In  an  action  against  Y.  and  A.,  tiis  wife,  the  claim  alle(;ed  that  W.  owed  the  plain- 
tiff £40,  and  that  at  his  death  he  appointed  by  his  will  M.  W.  his  residuary  legatee  ; 
that  M.  W.  died,  having  by  her  will  appointed  A.,  the  female  defendant,  her  resid- 
uary legatee ;  that  the  residuary  estate  of  W.  had  been  assigned  by  his  surviving 
executor  to  the  defendants.  The  plaintiflf  claimed  payment  of  £40  from  the  defend- 
anta.  but  the  surviving  executor  of  W.  was  not  made  a  party  to  the  action: 

Held,  upon  demurrer,  that  the  claim  disclosed  a  go<Kl  cause  of  action ;  for  even  if 
the  practice  of  the  Court  of  Chancery  would  have  required  the  surviving  executor  of 
W.  to  be  joined  as  a  defendant,  the  proper  course  (since  the  passing  of  the  Judicature 
Acts,  1873,  187ft)  for  the  defendant^  to  take,  if  they  wished  to  bring  him  before  the 
court,  was  to  make  him  a  pai'ty  to  the  action  under  Rules  of  the  Supreme  Court, 
Order  xvi.  Rule  17. 

Clegff  v.  Rowland  (Law  Rep.,  3  Eq.,  S68)  commented  ujKin  and  approved  of. 


[4  Exchequer  Division,  266.] 

May  27,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

Davies  V.  McVeagil 

Sfiip-—  C/iarlcrjxir/y — A  rrivaJ  of  Sfifp  at  Place  of  Loading — Demurrage, 

By  a  cliartx'rparty  it  was  ai:^recd  that  the  plaintiff  should  at  L.  load  on  the  defend- 
ant's vessel,  the  P.,  a  cnr<>^o  of  con],  and  that  she  should  proceed  therewith  to  l>., 
*•  the  vessel  to  be  londinl  and  discharged  in  nineteen  running  days,  or  if  longer  de- 
tained, to  pay  £4  per  da}'  domurraije."  At  the  foot  of  the  chnrterparty  was  a  mem- 
orandum, ••  Vessel  to  load  in  15.  M.  Dock  or  W.  Dock,  high  level."  On  the  day 
foUowinij  the  execution  of  the  chartorparty,  the  P.  was,  as  a  matU^r  of  favor,  admitted 
into  the  W.  Dock,  and  was  then  ri'ady  to  receive  her  cargo,  but  owing  to  the  regula- 
tions of  the  dock  authorities  she  did  not  begin  to  load  until  about  a  fortnight  later. 
Upon  her  arrival  at  1).  disputes  arose  between  her  captain  and  the  plaintiff  as  to  the 
form  of  the  bill  of  lading,  and  in  consequence  thereof  her  cargo  was  not  unloaded 
until  twenty  days  had  elapsed  after  the  expiration  of  the  nineteen  running  days,  if 
calculated  from  the  time  of  her  admissirm  into  the  W.  Dock.  In  order  to  obtain  de- 
livery of  the  cargo,  the  plaintiff  was  obliged  to  ])ay  £80  claimed  as  demurrage  in 
renpect  of  the  twenty  days,  which  he  now  sued  to  recover  back  : 

f/cld,  that  the  nineteen  rimninjjdavrt  were  to  be  calculated  from  the  time  when  the 
P.  was  achnitted  int,o  the  W.  Dock,  that  the  plaintiff  was  liable  for  demurrage,  and 
that  the  action  would  not  lie. 

Action  to  recover  back  the  sum  of  £80  paid  by  the  plaiu- 
tiir  under  protest,  and  also  damages  for  delay  in  delivering 
a  cargo  of  coal  shipped  on  board  the  defendant's  vessel,  the 
Pleiades. 
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At  the  trial  before  Brett,  L.J.,  at  Liverpool  Spring  As- 
sizes, 1878,  the  following  facts  were  proved : 

The  plaintiff  was  a  coal  merchant  carrying  on  business  in 
Runcorn,  and  tlm  defendant  was  owner  of  the  schooner 
Pleiades.  Tlie  following  charterparty  was  entered  into  be- 
tween the  plaintiGF  and  the  defendant : 

"Liverpool,  19th  November,  1877. 

"I  hereby  engage  with  Joseph  Davies,  Esq.,  to  receive 
and  load  on  board  my  vessel,  the  Pleiades,  of  Belfast,  being 
tight,  staunch  and  strong,  and  every  way  titled  for  the 
voyage,  a  full  and  complete  cargo  of  coal,  about  375  tons  lo 
390  tons,  and  proceed  to  Dublin,  Burgh  Quay,  or  so  near 
thereunto  as  she  may  safely  get,  and  deliver  the  same,  per 
bills  of  lading,  on  bt-ing  paid  freight  at  the  rate  of  6*.  per 
266]  ton  of  20cwt.,  and  three  guineas  gratuity.  *Tlie  ves- 
sel to  be  loaded  and  discharged  in  nineteen  running  days, 
or  if  longer  detained,  to  be  paid  £4  per  day  demurrage  (the 
act  of  God,  the  Queen's  enemies,  tire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  naviga- 
tion of  whatever  nature  and  kind  soever,  during  the  said 
voyage,  always  excepted).  Ship  to  have  a  lien  on  the  cargo 
for  all  fieight,  dead  freight,  and  demurrage. 

"Penalty  for  nonperformance  of  tiiis  agreement,  esti- 
mated amount  of  freight. 

(Signed)  "  Thomas  McVeagh." 

"I  hereby  engage  to  load  said  vessel  on  the  above  terms. 
Vessel  to  load  in  B,  Moore  or  Wellington  Dock,  High 
Level. 

(Signed)  "Joseph  Davies. 

"  Nov.  19,  1877." 

Bramley  Moore  Dock  and  Wellington  Dock  were  adjacent 
docks  at  Liverpool,  and  were  approached  through  Welling- 
ton half-tide  Basin.     At  the  end  of  Wellington  Dock  was  a 
ivel   railway  and  platform,  with  convenient   tips  for 

lie  19th  of  November  the  Pleiades  finished  unloading 
■ard  cargo  in  the  Wellington  half-tide  Basin,  and  was 
o  ship  coals  for  the  plaintilf  so  soon  as  she  could  get 
On  the  20th  she  was  admitted  into  tlie  WelHnglon 
s  a  matter  of  favor,  because,  being  empty,  she  was  in 

onlside;  hnt  in  consequence  of  tlie  regulations  of 
k  authorities,  who  had  control  over  all  vessels  in  the 
she  was  unable  to  obtain  a  berth  at  the  high  level  till 

of  December,  She  then  began  to  load,  and  finished 
f  on  the  6th.     The  captain  refused  to  sign  any  bill  of 
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lading,  except  one  containincr  the  words,  ''  Sixteen  days  have 
been  consumed  in  loading  the  said  vessel  in  Liverpool,  leav- 
ing three  running  days  for  discharging  at  Dublin."  This 
bill  of  lading  the  plaintiff  refused  to  take.  The  Pleiades 
sailed  from  Liverpool,  and  arrived  at  Dublin  on  the  23d  of 
December.  The  captain  would  not  deliver  the  cargo  except 
on  the  production  of  a  bill  of  lading  in  the  form  above  men- 
tioned, and  the  vessel  remained  unloaded  for  some  time. 
Ultimately,  in  order  to  obtain  delivery  of  the  cargo,  the 
plaintiff  was  obliged  to  accept  a  bill  of  lading  in  the  form 
above  mentioned,  *and  to  pay  under  protest  the  sum  [267 
of  £80,  being  the  demurrage  claimed  by  th||  captain  for 
twenty  days'  detention.  The  plaintiff  now  sued  to  recover 
this  sum  of  £80,  and  also  damages  sustained  by  delay  in 
delivering  the  cargo. 

Upon  these  facts,  which  were  not  disputed,  Brett,  L.  J., 
gave  judgment  for  the  defendant. 

The  plaintiff  appealed. 

May  26,  27.  Oully,  Q.C.  (7.  C,  MaiJtew,  with  him),  for 
the  plaintiff  :  The  running  days  did  not  commence  until  the 
Pleiades  had  obtained  a  loading  berth  ;  and  she  did  not  ob- 
tain it  before  the  5th  of  December.  The  defendant's  counsel 
may  contend  that  the  running  days  commenced  upon  the 
20thof  November,  when  the  ship  had  discharged  her  inward 
cargo  ;  this  contention,  however,  is  at  variance  with  Tapscolt 
V.  Balfour  {'\  where  upon  facts  similar  to  those  now  before 
this  court,  it  was  held  that  the  lay-days  commenced  from 
the  time  of  the  vessel  entering  the  dock.  It  is  true  that  in 
the  present  case  the  Pleiades  was  admitted  into  the  Welling- 
ton Dock  upon  tlie  20th  of  November;  but  her  admission 
was  granted  only  as  a  matter  of  favor,  in  order  that  she  might 
get  to  a  place  of  shelter,  and  it  does  not  appear  that  her 
captain  could  have  claimed  as  matter  of  right  to  take  her 
inside  the  dock  until  she  began  to  load  ;  therefore  nothing 
in  Brawn  v.  Johnson{*\  or  Tapscolt  v.  Balfour  {^\  is  ad- 
verse to  the  plaintiff's  contention.  These  cases  are  not  im- 
peached by  the  decision  in  AsJicroft  v.  Crow  Orchard 
Colliery  Co.  (*),  where  the  words  of  the  charterparty  were, 
''To  be  loaded  with  the  usual  despatch  of  the  port." 

C  Russell^  Q.C,  and  D.  JFrenc/i,  for  the  defendant:  In 
Tapscoit  V.  Balfour  (*),  no  fixed  number  of  days  was  al- 
lowed for  loading  the  plaintiff's  vessel  ;  in  the  present  case, 
a  period  of   nineteen  running  days  was  iixed  as  the  time 

(')  Law  Rep.,  8  C.  P.,  46;  4  Eng.  R.,         (»)  Iaw  Rep.,  9  Q.  B.,  B40  ;  10  Eng. 
81C.  R.,  167. 

(*)  10  M.  &  W.,  881. 
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within  which  the  Pli-iadea  was  to  be  loaded  and  discliargpfl, 
and  the  principle  must  be  applied  similar  to  tliat  whicli 
was  laid  down  in  Thiis  v.  Bpers{'),  namely,  that  "whei-e 
a  given  nnmber  of  days  is  allowed  to  the  charterer  for  nn- 
loadtng,  a  contract  is  implied  on  his  part,  that,  from  llie 
2(J8]  *Ein>e  when  the  ship  is  at  the  nsnal  place  of  dis- 
cliarge,  he  will  take  the  risk  of  any  ordinary  vicissitudes 
which  may  occur  to  prevent  him  releasing  the  ship  at  tlie 
expiration  oE  the  lay-days."  Tlie  defendant,  as  shipowner, 
had  done  all  that  he  was  bound  to  do  by  the  cbarterparty, 
when  the  Pleiades  was  ready  to  sliip  the  cargo  for  tlie 
plaintiff  and^ad  entered  the  Wellington  Dock.  It  is  for 
the  charterer  to  bear  the  loss  occasioned  by  the  regulations 
of  the  dock  authorities :  Asho-qft  v.  Crow  Orchard  CoUiery 
Co.  (•),  which  comments  upon  and  explains  Kenron  v.  Pear- 
son {').  Of  the  earlier  cases,  Randall  v.  Lynch{'),  and 
Brown  v,  Johnson  ('),  so 'far  as  they  go,  are  in  favor  of  the 
contention  for  the  defendant ;  perhaps  Kell  v.  Andersoni^) 
may  support  the  argument  for  the  plaintiff ;  but  it  does  not 
outweigli  tlie  authorities  which  have  been  cited  upon  the  de- 
fendant's behalf. 

Oully,  Q.C.,  in  reply. 

Bramwell,  L.J.:    Thisappeal  must  be  dismissed.    Wlien 
a  ship  is  lo  take  on  board    cargo    at  a  specified  place  of 
loading,   the   responsibility  rests   not  with    her   owner  but 
with  the  charterer,  if  tlie  specified  berth  is  not  in  a  fit  state 
to  receive  her  upon  her  arrival  at  the  appointed  time.     In 
the  present  case,  the  ship  was  at  her  place  of  loading,  when 
she  was  admitted  into  the  Wellington  Dock.     Definitions 
are  always  dangerous,  and  I  am  not  anxious  to  state  one, 
which  hereafter  may  be  questioned  ;  but  I  think  it  may  be 
laid  down  that  a  vessel  has  reached  the  place  of  loading, 
as  distinguished  from  the  spot  of  loading,  when  she  has  en- 
tered that  port  from  which  her  voyage  is  to  commence.     I 
am  not  afraid  of  the  consequences,  even  if  this  definition  is 
Tiiished  to  a  creat  extent:  suppose  that  the  defendant's  ves- 
ting in  the  river  Mersey,  and  that  her  captain 
ce  to  the  plaintiff  that  he  was  ivady  to  enter 
rejidy  to  take  on  board  the  cargo:  I  do  not 
have  been  open  to  the  plaintiff  as  cljaiterer, 
t  the  vessel  was  not  at  the  place  of  loading, 
ot  in  a  proper  position,  and  that  the  nineteen 

at  I.   "49  ■    18  En"  C)  7  It.  k  N,.  Sga  ;  31  L.  J,  {£<.), ). 
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(lays  did  not  begin  t(»run.  If  the  Mefendant's  vessel  [269 
lind  got  into  the  dock  and  had  afterwards  been  turned  out 
by  tlie  authorities,  so  far  as  concerns  the  defence  in  this 
motion,  she  would  have  been  in  as  good  a  position  for  loading 
as  if  she  had  remained  inside  the  dock.  It  has  been  argued 
that  if  we  determine  in  favor  of  the  defendant,  we  shall  be 
going  counter  to  the  reasoning  in  Tapscott  v.  Balfour  i^),  I 
do  not  propose  to  discuss  the  authorities  at  length  ;  but  I 
may  say  that  if  Tapscott  v,  Balfour  {^)  is  at  varience  with 
our  decision,  it  is  also  opposed  to  AsJicroft  v.  Crow  Orchard 
Colliery  Co,  ("). 

Baggallay,  L.J.:  I  am  of  the  same  opinion  ;  it  is  very 
plain  to  me  that  this  appeal  must  be  dismissed.  The  run- 
ning days  began  at  the  latest  at  the  time  when  the  Pleiades 
was  cleared,  and  was  lying  in  the  Wellington  Dock. 

TiiEsiGER,  L.  J.:     I  am  of  the  same  opinion.     By  inserting 
the  clause  as  to  the  nineteen  running  days  a  definite  time  is 
stated  for  loading  and  discharging  the  cargo.     I  do   not 
think  it  of  much  consequence  whether  the  time  is  definite  or 
indefinite  ;  nevertlieless,  the  circumstance,  that  the  time  for 
loading  and  unloading  was  not  strictly  defined,  seems  to 
liave  had  some  w^eight  with  the  Court  of  Common  Pleas  in 
leading  them  to  the  decision  in  Tapscott  v.  Balfour  i^) ;  but 
in  Ashcroftv.  Crow  Orchard  Colliery  Co.  ('),  the  language 
of  the  charter  was  indefinite,  and  yet  it  was  held  that  the 
charterers  were  liable  for  delay  in  loading  the  vessel  owing 
to  tlie  pressure  of  business  in  the  docks.     In  the  present 
case  the  Pleiades  was  ready  to  receive  her  cargo  on  the  19th 
^r  at  least  the  20th  of  November  ;  but  several  days  elapsed  be- 
fore the  plaintiff  was  able  to  put  it  on  board  ;  for  that  delay 
h«  is  in  law  responsible ;  and  as  against  him,  the  running 
a«ys  commenced  from  the  20th  of  November. 
h     j^-^^^^i-^-^  L.J.:     I  wish  to  add,  that  my  view  is  justified 
^y  Jiandall  v.  Lynch  (*),  and  Brown  v.  Johnson  (*).    Allusion 
iiaa   been  made  to  Kelt  v.  Anderson  (*) ;  but  that  case  is  to 
an  ^"^^P'^'^^^d  ^y,  the  circumstance  that  at  the  time  of  the 
jy^^^^d  ^detention,  the  vessel  had  not  in  point  of    [270 
Completed  her  voyage.  Judgment  affirmed. 

J^^'jcitor  for  plaintiff :  H,  G,  Field,  for  Etty,  Liverpool. 
J    j/J!*^<^'Jtors  for  defendant :  Crowdei^  Vizard  &  Anstie^  for 
^-  Quiggin,  Liverpool. 

.?/«.        ^"'**^    Kcp-»   S  C.  P.,  46;  4  Enjr.  R.,        (»)  Law  Rep.,  8  C.  P.,  46,  at  p.  63;  4 

in     T  Ent^.  R.,  322. 

I«7.        *^*»^  Rep.,  9  Q.  B.,  540;   10  Eng.  R.,         (*)  2  Canip.,  352. 

(»)  10  M.  <fe  W.,  331, 
(«)  10  M.  <fe  W.,  498. 

^  Eno.  Bep.  63 
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[4  Exchequer  Division,  2S6.] 
June  30,  1879. 

286]     *Neale  and  Others  v.  Clarkr  and  Others. 

Pracfief—Cofli— Claim  tieerdiiig  £!>!>— R>-eovtru  of  lii«i  than  £20  in  Conli-a^—Gim. 
ter-claim  ai.rf  3tt-ff—Cmniy  CaurU  Aet,  18«7,  n.  5—J>id!ealare  Act,  1873,  t.  67. 

The  jiUintifTB  clnimed  «n  a  balance  of  accounU  a  sum  of  monoj  eicceding  £S0. 
The  dpiendants  denied  tlieir  indi-btwlness,  and  pleaded  by  wav  nf  set- off  and  cuuntrr- 
claim  that  Ihe  plaintllfB  wpre  indebted  to  Umm  Tnr  money  aJvancod  and  money  du« 
fur  work  done,  and  giioda  sold  and  delivered,  and  lliuy  claimed  a  ijalanco  on  the  no- 
counts  in  tlieir  favor  exceudinf;  f.'iO.  The  cause  was  refcned  tu  an  arbitrator,  cosu 
to  abide  the  event.  The  arbitrator  found  that  the  defendantB  were  indebted  to  thg 
plaintifTa  in  a  num  cxceciling  £50,  and  that  tlie  plaintiffs  were  indebted  in  lilie  man- 
ner to  tlie  defendants  in  a  aum  exeeeiUn^  £r>0,  but  that  a  balance  was  due  to  the 
piaintil^  on  the  whole  account  of  £11  10*.  Sd.: 

Jirld,  by  Keller.  C.n.,  that  the  plalntIRs  and  the  defendnnta  were  each  entitled  to 
the  costs  of  the  issues  on  which  they  iind  aucceedeil,  on  the  t>round  tlint  tiia  relief 
sought  could  not  b«  eiyen  in  a  connty  court ;  and  bv  Hawkins.  J.,  contrary  to  hi9 
own"  of'lnion,  but  on  tlie  authority  of  /'offer  v.  C/iamleri  {i  C.  P.  D.,  467,)  that  lie 
pl^ntifTs  were  entitled  to  their  general  cosla  of  action. 

This  was  an  application  for  an  order  calling  on  the  de- 
fendants to  show  cause  wliy  the  coats  of  the  cause  should 
not  be  taxed  and  paid  to  the  plaintiffs.  The  facts  of  the 
case  are  stated  in  the  judgment  oC  Kelly,  C.B. 

March  27.  A.  T.  Lawrence,  for  the  plaintiffs,  contended, 
on  the  authority  of  Potter  v.  Chambers ('),  that  the  plaintiffs 
were  entitled  to  their  costs,  and  cited  Blake  v.  Appleyard  ('), 
and  Foster  v.   Usherwood  ('), 

F.  A.  Bosariquet,  for  the  defendants,  contended  that  the 
plaintiffs  having  recovered  £11  10s.  ^d.  only,  the  Connty 
Courts  Act,  1867  (30  &  31  Vict.  c.  142,  s.  7).  deprived  tliem 
of  costs,  and  tliat  the  defendants'  set-off  and  counter  claim 
in  this  action  were  equivalent  to  a  set-off  before  the  Judica- 
ture Act,  He  cited  tfarnett  v.  Bradlep{*),  and  Walesbp  v. 
Ooulston,  ('\ 

,  in  reply. 

Cur.  adv.  vuU. 
Kelly,  C.B.:  In  this  case  the  writ  was 
of  June,  1S77  ;  and  by  the  statement  of 
demanded  £1,029  16s.  6rf.,  admitting  that 
!ed,  by  payment,  to  £280 12*.  ParticiiJars 
ilivered,  claiming  tlie  above  sum  of  £I,0-J9 
g  no  credit,  either  for  payment  or  set  off. 

(»)  3  El.  D.,  1. 
{<)  H  App.  Cas.,  94*. 
(')  Uw  Rep,,  1  C.  P.,  6«7. 
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D<^rendjnits,  who  were  executors  of  Thomas  Clarke  deceased, 
by  their  statement  oC  defence,  denied  the  plaintiffs'  claim 
to  £1,<)'J9  15,?.  6rf.,  or  any  part  of  it,  and  clfiimed  payment 
and  set-olf  for  money  advanced,  money  had  and  received, 
work  and  labor,  goods  sold,  and  a  counter-claim  ;  and  also 
claimed  a  balance  to  be  due  to  them  upon  the  whole  account 
of  £200. 

On  the  18tli  of  May,  1878,  the  cause  was  referred  to  an 
arbitrator;  costs  of  the  cause  to  abide  the  event;  costs 
of  the  reference  and  award  to  be  in  the  discretion  of  the 
arbitrator. 

On  the  28th  of  June,  1878,  the  arbitrator  awarded  that 
the  defendants  became,  and  were  indebted  to  the  plain- 
tiffs, in  respect  of  their  total  claim,  in  the  sum  of  £1,067 
O.y.  6^Z.  ;  and  that  plaintiffs  were  indebted  to  the  testator 
and  the  del'endants,  in  respect  of  the  set-off  and  counter- 
claim, £l,0{)o  10^.  3d,  ;  and  that  the  defendants  were  en- 
titled to  set-off  this  amount  against  the  amount  established 
by  the  phnntiffs;  leaving  a  balance  due  from  defendants 
to  plaintiffs,  upon  the  whole  account,  of  £11  10s,  Sd.  ; 
plaintiffs  to  sign  judgment  for  this  sum  ;  and  he  awarded 
that  the  defendants  should  pay  all  the  costs  of  the  reference 
and  award. 

The  question  is,  whether  by  reason  of  the  balance  thus 
finally  recovered  being  under  £20,  the  plaintiffs  become  dis- 
entitled, under  the  County  Courts  Act,  1867,  to  the  costs  of 
the  action.  And  this  question  was  referred  by  Mr.  Justice 
Field  to  this  court. 

It  thus  appears,  and  it  lies  at  the  root  of  the  case,  that  if 
this  action  had  been  brought  in  the  county  court,  that  court 
must,  at  the  outset  of  the  trial,  have  received  evidence  upon 
the  question,  whether  the  plaintiffs,  independently  of  the 
8et-off  and  counter-claim,  could  establish  a  demand  of 
£1,029  15^.  Qd.y  or  to  the  sum  to  which  they  had  reduced 
their  claim,  viz.,  £280.  This  the  county  court  had  no  juris- 
diction to  do.  It  became  indispensable  that  this  should  be 
ascertained  in  the  first  instance,  because  the  defendants  had 
expressly  pleaded,  and  it  was  the  first  issue  *joined  in  [288 
tlie  cause,  that  no  such  sum  as  £1,029  15^.  6d,  was  due  to 
the  plaintiffs.  And  if  that  were  so,  as  it  undoubtedly  was, 
whatever  in  the  course  of  the  trial  might  have  been  proved, 
HvS  to  payment,  set-off,  or  counter-claim,  on  the  part" of  the 
defendants,  the  court  could  not  enter  upon  those  questions 
until  the  first  issue  thus  joined  and  arising  should  be  deter- 
mined ;  so  the  case  came  expressly  within  the  words  of  s.  67 
of  the  Judicature  Act,  1873,  that  *'the  relief  sought  by  the 
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plaintiffs  can  be  given  in  the  county  court."  And  even  if  at 
tliat  period  of  the  cause  t lie  plaintiffs  had  repeated  their  ad- 
mission, in  tlie  statement  of  claim,  that  by  payment,  or  iu 
any  other  way,  the  claim  to  £1,029  15*.  6rf.  had  been 
reduced  to  £280  125.,  still  that  sum  being  beyond  the  juris- 
diction of  the  county  court,  that  court  had  no  power  to 
proceed. 

Many  cases  have  been  cited  in  which  the  5th  and  7th  and 
other  sections  of  the  County  Courts  Act,  1867,  applied  to 
deprive  the  plaintiff  of  his  costs,  on  the  ground  that  he  had 
not  recovered  a  sum  (in  actions  of  contract)  exceeding  £20, 
or  where  the  sum  indorsed  on  the  writ  did  not  exceed  £50  ; 
but  in  all  these  cases  the  relief  sought  could  have  been  given 
in  the  county  court.  So,  though  the  claim  originally  ex- 
ceeded £50,  if  it  be  reduced  by  payment  and  admitted  set- 
off or  otherwise  to  a  sum  not  exceeding  £50,  an  application 
may  be  maHe  to  a  judge  at  chambers  to  order  the  action  to 
be  tried  in  the  county  court;  but  no  such  application  has 
been  made  or  could  have  been  made  here.  The  tact  there- 
fore remains,  and  governs  the  whole  trial  of  the  cause,  that 
for  the  reason  before  assigned  relief  could  not  have  been 
given  in  the  county  court. 

Thus,  in  Ashcroft  v,Foulkes  ('),  it  was  held  that  where  an 
action  might  have  been  brought  in  a  county  court,  and  the 
plaintiff  might  accordingly  have  exhibited  his  plaint  in  the 
county  court,  and  where  he  established  a  claim  to  £37 10^.  3^?., 
after  giving  credit  for  £20,  and  where  on  the  trial  the 
£37  105.  'dd.  was  reduced  by  payments  and  by  set-off  to  the 
sum  of  £4,  for  which  a  verdict  was  obtained  for  the  plaintiff, 
it  was  held  that  the  plaintiff,  inasmuch  as  he  might  have 
brought  the  action,  and  the  action  might  have  been  tried  in 
289]  the  county  court,  was  not  entitled  to  recover  *his 
costs.  But  that  case,  which  was  decided  in  1856,  has  no 
application  to  the  present,  on  the  plain  ground  that  the  ac- 
tion migiit  have  been  brouglit  or  the  plaint  levied  in  the 
county  court.  Here  it  is  clear  that  the  action  could  not  have 
been  brought  or  tried  in  the  county  court,  because,  as  before 
observed,  the  action  was  brought  to  recover,  and  issue  was 
joined,  and  must  have  been  tried  at  the  outset,  whether  the 
plaintiffs  were  entitled  to  recover  £1,029  155.  6c?.,  and  so 
relief  was  sought  which  could  not  be  given  in  the  county 
court.  The  case  of  Oshorne  v.  Hombitrgi^)  merely  decides 
tliat  the  section  w^hich  enacts  that  application  may  be  made 
to  have  acase  tried  in  the  county  court  if  the  claim  indorsed 
on  the  writ  exceed  £50,  but  is  reduced  by  payment  to  a  sum 

Q)  18  C.  B.,  261.  0  1  Ex.  D.,  48;  15  Eng.  K.,  2S»7. 
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not  exceed ing£i50,  does  not  apply  where  a  payment  is  made 
sifter  action  brought ;  and  this  has  no  bearing  upon  the  pres- 
ent ca!:?e.  This  decision  was  confirmed  by  the  Court  of  Ap- 
peal in  the  case  of  Foster  v.  Usherwood{\  where  it  was 
held  that  s.  7  of  the  County  Courts  Act  of  1867  does  not 
give  the  county  court  jurisdiction  to  hear  causes  sent  down 
from  a  superior  court,  where  the  claim  indorsed  upon  the 
writ  of  summons  has  been  reduced  below  £50  by  payment 
into  court  after  action  brought.  So  in  Moore  v.  "Watson  ('), 
where  an  action  of  contract  had  been  compulsorily  referred 
to  a  master  under  s.  3  of  the  Common  Law  Procedure  Act, 
1854,  and  it  was  ordered  that  the  costs  of  the  cause  should 
abide  the  event,  and  the  costs  of  the  reference  should  be  in 
the  discretion  of  the  arbitrator ;  and  the  master  having 
awarded  to  the  plaintiff  a  sum  less  than  £20,  plaintiff  was 
not  entitled  to  costs.  Here,  again,  it  was  clear  that  the 
action  might  have  been  brought,  and  proceeded  to  a  verdict 
and  judgment  in  the  county  court,  that  court  having  juris- 
diction to  try  every  issue  which  did  arise  or  could  have  arisen 
in  the  cause. 

In  Cornell  v.  Amman  Colliery  Co.  (')  the  award  was  that 
the  plaintiff  was  entitled  to  a  sum  not  exceeding  £20,  and 
the  plaintiff  recovered  that  sum  accordingly.  The  Queen's 
Bench  held,  after  conference  with  the  judges  of  the  Common 
Pleas  and  Exchequer,  tliat  the  plaintiff  was  not  entitled  to 
his  costs  ;  but  in  this  case,  as  in  all  the  others  cited,  the  ac- 
tion being  brought  to  recover  a  sum  *under  £50  [290 
miglit  have  been  brought  and  tried  in  the  county  court,  and 
so  relief  might  have  been  sought  and  given  in  the  county 
court.  All  these  cases  were  decided  before  the  passing  of 
the  Judicature  Act,  1873  ;  and  besides  in  them  all  the  sums 
recovered  by  the  plaintiffs  might  have  been  recovered  in  the 
ceunty  court. 

No  case  has  been  cited,  or  exists,  in  which  the  demand  in 
the  writ  and  in  the  statement  of  claim  is  of  a  larger  amount 
than  £50,  and  the  defendant  denies  that  that  sum  is  due, 
and  issue  is  joined  thereon,  so  that  the  court  must  proceed 
to  try  the  question  whether  such  larger  sum  is  due  or  not, 
in  which  it  has  been  held  that  the  county  court  has  jurisdic- 
tion, and  consequently  that  relief  could  be  given  in  the 
county  court. 

As  to  the  cases  decided  in  the  last  century,  and  for  some 
little  time  afterwards,  under  the  statute  of  Geo.  II  (*),  I  think 
they  have  no  application  whatever  to  the  present  case.     In 

(')  2  Ex.  D.,  1.  C)  6  B.  <fe  S.,  333  ;  84  L.  J.  (Q.B.),  161. 

O  Law  Hep.,  2  C.  P.,  314.  {*)  8  Geo.  2,  c.  24. 


502  EXCHEQUER  DIVISION.  [Vol.  IV. 

18T9  Neale  v.  Clarke. 

those  times  no  county  courts  were  in  existence,  and  no  ques- 
tions could  arise,  respecting  the  right  to  costs,  by  reason  of 
bringing  actions  in  the  superior  courts,  where  recovery  might 
be  bad,  and  justice  done,  in  an  inferior  court.  The  object  of 
those  acts  was  fully  attained  by  the  defendants  where  they 
set  up,  and  succeeded  in  establishing,  a  complete  defence  to 
the  action  of  the  plaintiflfs,  being  entitled,  as  in  all  other 
cases,  to  their  costs ;  and  it  was  not  unreasonable  that  the 
Legislature  should  have  entitled  a  defendant  to  his  costs, 
where,  by  overtopping  the  plaintiffs'  demand  by  means  of  a 
set-off,  he  obtained  a  verdict  and  judgment  in  the  cause. 
Now,  however,  that  the  county  courts  have  been  established 
throughout  the  kingdom,  and  the  Judicature  Act  has  estab- 
lished as  law  the  67th  section  of  the  act  of  1873,  in  addition 
to  the  many  other  provisions  of  the  County  Courts  Acts,  the 
principle  to  be  deduced  from  the  whole  legislation  and  law 
upon  the  subject  is,  that  if  the  county  court  has  jurisdiction 
to  try  the  cause  and  do  full  justice  to  both  parties,  the  plain- 
tiffs shall  be  bound  to  sue  in  the  county  court  under  peril  of 
losing  their  costs,  unless  they  recover  at  least  £20  in  actions 
of  contract,  and  £10  in  actions  of  tort. 

Finally,  I  liold  that  the  proposition  which  decides  this 
cause  is  that  upon  the  first  issue  joined,  which  the  court  that 
tries  the  cause  is  compelled,  at  the  outset  of  the  trial,  to  pro- 
291]  ^'^^^  to  try  *upon  the  evidence,  namely,  whether  the 
plaintiffs  were  entitled  to  recover  £1,029  15^.  6^.,  or,  at  least, 
£280  12.9.,  either  of  wliich  sums  is  beyond  the  amount  recov- 
erable in  a  county  court,  and  that  tliis  issue  the  county  court 
has  no  jurisdiction  to  deal  with  upon  the  trial.  The  law, 
were  it  otherwise,  would  be  most  unreasonable  and  unjust. 
It  must  be  remembered  that  at  the  time  when  the  plaintiff 
issued  his  writ,  he  must  determine  what  the  amount  is  which 
he  has  to  claim  in  the  action.  He  may  indeed  know  that 
the  defendant  has  a  claim  against  him,  to  a  set-off  of  several 
demands ;  but  he  has  no  power  to  compel  the  defendant  to 
plead  a  set-off,  and  he  knows  not  to  what  amount,  espe- 
cially in  a  complicated  account,  he  can  establish  his  set-off 
if  he  should  plead  it.  Even  if  he  had  the  gift  of  prophecy, 
and  foreknew  the  amount  which  could  be  established,  he 
has  no  power  to  compel  the  defendant  to  plead  it  by  wa^''  of 
set-off.  He  knows  that  the  defendant  may  have  good  rea- 
sons for  not  pleading  it,  as  that  a  witness  is  abroad,  or  not 
at  hand,  or  that  from  other  causes  he  is  not  able  or  willing 
at  that  time  to  enfoce  his  demand.  If  the  plaintiffs  could 
guess  the  amount  which  could  be  established  against  them 
(in  this  case  it  was  £1,055  10s.  Sd.),  and  deduct  that  sum 
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from  the  amount,  wliich  they  knew  they  should  be  able  to 
prove  to  bn  due  to  themselves  and  were  to  bring  an  action 
for  the  balance  only  of  J£ll  105.  Bd,^  stating  it  to  be  as  it 
really  was,  the  balance  of  a  large  account,  exceeding  £1,000 
on  each  side,  between  themselves  and  the  defendants,  I  do 
not  see  what  would  prevent  the  defendants  from  paying  that 
small  sum  into  court,  together  with  the  costs  of  the  action 
lip  to  that  time,  and  afterwards  bringing  their  action  against 
the  plaintiffs  for  upwards  of  £1,000,  wliich  they  could  prove 
that  they  were  entitled  to  by  way  of  set-off. 

Finally,  this  action  having  been  brought  and  tried  upon 
two  issues  joined  between  the  parties,  the  one,  whether  the 
plaintiffs  were  entitled  to  a  sum  of  £1,029  IBs.  6^.,  or,  as  it 
turned  out,  of  £1,067  0*.  6rf.,  and  the  other,  whether  the  de- 
fendants were  entitled  to  set  off  and  counter-claim  to  the 
amount'of  £1,055  10s.  3d.]  both  of  which  sums  were  beyond 
the  jurisdiction  of  the  county  court,  that  court  had  no  power 
to  try  these  issues  in  the  cause,  and  consequently  the  plain- 
tiffs wereby  law  justified  in  bringing  the  action  in  a  superior 
court,  from  which  it  was  referred  to  arbitration;  and 
*the  plaintiffs  having  established  their  claim  to  one  [292 
of  these  large  sums,  and  the  defendants  to  the  other,  I  am 
of  opinion  that  as  the  plaintiffs  have  obtained  the  award, 
and  judgment  in  their  favor  for  £11  10s.  3d.,  the  plaintiffs 
are  entitled  to  the  costs  of  the  issue  found  for  them  ;  and 
the  defendants  to  their  costs,  in  respect  of  the  issue  upon 
wliich  they  have  succeeded,  and  that  our  judgment  ought 
to  be  pronounced  accordingly. 

1  have  thought  it  right  to  state  the  grounds  of  my  opinion 
fully  and  explicitly,  and  especially  with  reference  to  the 
former  state  of  the  law,  and  to  the  authorities  which  have 
been  cited  ;  chiefly  becauvse,  I  regret  to  say,  that  my  learned 
Brother  Hawkins  takes  a  different  view  of  this  case  from  my 
own  ;  but  in  truth  the  whole  question  and  the  case  itself  are 
concluded  b}'  a  clear  and  decisive  authority  directly  in  point 
by  the  Court  of  Queen's  Bench  ;  from  which,  even  if  my 
opinion  were  against  it,  I  should  not  consider  this  court  at 
liberty  to  depart.  In  the  case  of  Potter  v.  Chambers  {')  the 
plaintiff  brought  his  action  for  £114  85.,  which  the  defend- 
ant denied  that  he  owed  to  him,  and  pleaded  a  set-off  and 
counter-claim  to  the  amount  of  £109  165.  Both  parties  suc- 
ceeded in  establishing  their  respective  claims,  and  the  ver- 
dict and  judgment  were  entered  for  the  plaintiff  for  the 
balance  of  £4  12^.,  and  no  more.  The  arguments  which 
have  been  urged  in  this  case  were  addressed  to  the  court, 

(')  4  C.  P.  D.,  45V ;  48  L.  J.  (N.S.),  Q.  B.,  274. 
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first  upon  a  motion  by  the  defendant  to  enter  the  judgment 
distributively  for  each  party  (*),  which  was  refused;  and 
afterwards  for  a  review  of  the  taxation  of  costs  by  the  mas- 
ter, who  had  taxed  them  in  favor  of  the  plaintiff.  The  court 
after  full  consideration  held  that  the  67th  section  of  the 
Judicature  Act,  1873,  had  no  other  application  to  the  case 
than  that  the  plaintiff  could  not  have  obtained  relief  in  the 
county  court,  and  therefore  was  entitled  to  bring  his  action 
in  the  superior  court,  and  accordingly  held  the  plaintiff  en- 
titled to  his  full  costs. 

Hawkins,  J.:  The  question  in  this  case  is  one  of  great 
practical  importance,  viz.,  whether  where  a  plaintiff  in  an 
action  in  a  superior  court  establishes  an  original  claim  to  an 
amount  exceeding  that  over  which  a  county  court  has  juris- 
293]  diction,  but  which  by  *set-off  is  reduced  to  or  below 
the  sum  of  £20  in  contract,  or  £10  in  tort,  the  5th  section  of 
the  County  Courts  Act,  1867,  as  limited  by  the  67th  section 
of  the  Judicature  Act,  1873,  operates  so  as  to  deprive  him 
of  his  costs  of  suit. 

It  came  before  us  in  the  shape  of  an  application  to  review 
the  taxation  of  the  master  who  had  declined  to  tax  the  plain- 
tiffs their  costs  under  these  circumstances. 

The  plaintiffs  on  the  12th  of  June,  1877,  issued  a  writ 
against  the  defendants  as  executrix  and  executor  of  Thomas 
Clarke,  deceased,  claiming  by  the  indorsement  a  sum  of 
£1,029  I5s.  6rf.,  for  money  had  and  received  by  the  testator 
for  the  plaintiffs.  By  their  statement  of  claim  delivered  the 
8th  of  August,  1877,  the  plaintiffs  alleged  that  the  testator 
as  agent  for  the  plaintiffs  received  for  them  divers  sums  of 
money,  and  paid  over  to  them  divers  small  sums,  leaving  a 
balance  of  £280  12^.  still  due  to  them.  Particulars  of  the 
plaintiffs'  demand  were  delivered  on  the  20th  of  August, 
setting  forth  the  items  as  due  to  the  plaintiffs  amounting  to 
£1,029  15s.  6^.,  but  allowing  no  credits  to  the  defendants. 
By  the  statement  of  defence,  delivered  the  7th  of  Novem- 
ber, 1877,  the  defendants  denied  the  claim,  and  also  alleged 
payment  and  pleaded  set-off  and  counter-claim  for  money 
advanced,  money  had  and  received,  work  and  labor  done, 
and  for  goods  sold  and  delivered  (all  matters  of  pure  set- 
off), and  they  claimed  from  the  plaintiffs  £200  as  a  balance 
due  to  them,  the  defendants.  Upon  this  statement  of  de- 
fence issue  was  joined.  On  the  18th  of  May,  1878,  by  con- 
sent ''the  cause"  was  referred  to  an  arbitrator  upon  the 
following  (amongst  other)  terms,  viz.,  "  that  the  costs  of  the 
said  cause  shall  abide  the  event,  and  that  the  costs  of  the  ref- 

Q)  Sue  Poller  v.  CViambers,  4  C.  P.  D.,  69. 
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eiice  and  award  shall  be  in  the  discretion  of  the  said  arbi- 
trator." On  the  28th  of  June,  1878,  the  arbitrator  made  his 
award,  and  by  it  fonnd  that  the  testator  in  his  lifetime,  and 
the  defendants  as  his  personal  representatives  became  and 
were  indebted  to  the  plaintiffs  in  respect  of  their  claim  in  the 
total  sum  of  £1,067  0^.  6c^.,  and  he  found  with  respect  to  the 
set-off  and  counter-claim  that  the  plaintiffs  became  and  were 
indebted  to  the  testator  in  his  lifetime,  and  to  the  defend- 
ants as  his  personal  representatives  in  £1,055  10^.  3d.,  and 
that  the  defendants  were  ''entitled  to  set-off  and  counter- 
claim such  last  mentioned  sum  against  the  amount  found 
*to  be  due  on  the  plaintiffs'  claim,"  leaving  thus  a  [294 
balance  of  £11  10*.  3d.  due  from  the  defendants  to  the  plain- 
tiffs, for  which  balance  the  plaintiffs  were  entitled  to  sign 
final  judgment,  which  they  did — and  he  directed  the  defend- 
ants to  pay  all  the  costs  of  the  reference  and  award. 

Upon  the  plaintiffs  carrying  in  their  costs  of  the  cause  for 
taxation  the  master  disallowed  them,  on  the  ground  that  the 
plaintiffs  having  recovered  a  sum  not  exceeding  £20,  were  by 
reason  of  the  County  Courts  Act,  1867,  disentitled  to  them. 
On  appeal  made  to  Field,  J.,  at  cliambers  for  an  order  to  re- 
view this  taxation,  he  referred  the  matter  to  this  division,  and 
hence  we  are  called  upon  to  decide  it. 

It  has  been  long  since  established  that  no  matter  how  the 
claim  of  a  plaintiff  may  be  reduced,  whether  by  proof  of 
payment,  set-off,  or  otherwise,  the  sum  for  which  he  is  en- 
titled to  sign  judgment  is  the  sura  ''recovered"  within  the 
meaning  of  the  County  Courts  Act:  Aslicrofl  v.  Foulkes  {')\ 
Osborne  \.  Hamburg  \^)\  Foster  v.  Usherwoodi^).  See  also 
Staples  V.  Young  f  j. 

It  must  also  be  considered  as  settled  that  where  by  an 
order  of  reference  the  costs  of  the  cause  are  "  to  abide  the 
event,"  it  means  the  event  with  its  legal  consequences,  and 
those  words  have  no  effec^t  to  entitle  the  plaintiffs  to  costs  if 
he  would  otherwise  be  deprived  of  them  by  the  operation 
of  the  County  Court  Acts  :  Cowell  v.  Amman  Colliery  Com- 
pan7j{^)\  Moore  v.   Watson  {^). 

In  the  present  case  the  event  of  the  award  is  that  the 
])lantiffs  have  recovered  a  sum  not  exceeding  £20,  and  con- 
sequently under  s.  5  of  the  County  Courts  Act,  1867,  would 
not  have  been  entitled  to  any  costs  of  suit,  in  the  absence  of 
a  certificate  or  order  as  mentioned  in  that  section.     The  67th 

(')  18  C.  B.,  261.  (*)  2  Ex.  D.,  324. 

(«)  1  Ex.  I).,  48 ;  15  Eng  R ,  297.  («)  6  B.  &.  S.,  333  ;  S.  C,  34  L.  J.  (Q.B.), 

(•')  3  Ex.  I).,  1.  Irtl. 

(»)  Law  Rop.,  2C.  P.,  314. 
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section  of  the  Judicature  Act,  1873,  however  limited  the  oper- 
ation of  that  5th  section  to  actions  *'  in  which  any  relief  is 
soiiglit  wliich  can  be  given  in  a  county  court."  It  remains, 
therefore,  to  be  seen  whether  the  ''relief  sougtjt'^  by  the  plain- 
tiffs in  this  action  could  be  so  given.  Now  what  within  the 
meaning  of  s.  67  is  the  relief  which  is  sought-by  a  plaintiff  in 
295]  a»  action  ?  It  cannot  be  determined  by  *the  amount  in- 
dorsed on  the  writ,  or  that  claimed  in  the  statement  of  claim. 
So  to  construe  the  words  would  in  effect  put  it  in  the  power  of 
a  plaintiff  in  all  cases  to  evade  the  operation  of  the  County 
Courts  Act,  by  making  a  claim  exceeding  £50,  regardless  of 
what  he  might  ultimately  recover,  or  even' seek  to  establish 
by  evidence.  Neither  can  those  words  mean  the  sum  to 
which  the  plaintiff  &o^^a^rfe  believes  himself  entitled,  for  that 
might  be  to  make  the  costs  dependent  on  the  moderation 
or  extravagance  of  the  plaintiff's  views.  Some  limitation 
must  be  put  upon  these  words,  and,  after  much  considera- 
ation,  it  seems  to  me  that  the  '*  relief  sought"  may  most  rea- 
sonably be  interpreted  to  mean  that  amount  or  balance  which 
is  really  due  to,  and  which  the  plaintiff  is  entitled  to  sue  for 
and  recover,  without  foregoing  any  portion  of  his  just  de- 
mand, that  is,  the  relief  to  which  he  is  entitled,  and  that  is, 
in  my  opinion,  the  relief  he  seeks  in  the  action  within  the 
meaning  of  the  67th  section  of  the  Judicature  Act,  1873. 

In  considering  this  question  in  cases  w^here  the  plaintiff's 
original  claim,  so  far  as  it  is  unextinguished  by  payment, 
and  at  the  commencement  of  the  action  exceeds  £50,  and  so 
is  beyond  the  jurisdiction  of  the  county  court,  but  is  reduced 
below  tiiat  sum  by  matter  of  defence  which  falls  short  of 
showing  that  the  debt  was  to  that  extent  extinguished,  as, 
for  instance,  by  payment  before  the  writ  was  issued;  it  is 
all  important,  in  my  view,  to  bear  in  mind  the  distinction  be- 
tween that  whicli  is  matter  of  defence  in  the  nature  of  set- 
off as  allowed  by  the  statute  of  Geo.  II,  and  that  which  is 
matter  of  pure  counter-claim  as  allowed  by  the  Judicature 
Act,  1878,  and  the  orders  framed  thereunder.  Both  set-off 
and  counter-claim  under  the  Judicature  Act  are  in  one  sense 
cross-actions,  but  there  is  a  wide  difference  between  thera. 
A  set-off  is  a  debt  allowed  bv  the  statute  of  Geo.  II  to  be 
set  off  against  another  debt,  and  for  it  the  plaintiff  may 
in  his  particulars  give  credit  so  as  to  prevent  the  defendant 
fiom  again  setting  it  up.  A  counter  claim,  as  distinguished 
from  a  set  off  allowed  by  the  statute  of  Geo.  II,  is  nothing 
but  a  mere  cross  action,  allowed  by  the  Legislature  to  be 
])l(*aded  at  the  defendant's  option,  in  order  to  avoid  multi- 
plicity of  suits  between   the  same  persons;  but  in  no  case 
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can  the  plaintiff  compel  the  defendant  to  set  up  his  counter- 
claim, and  under  no  circumstances  is  he  empowered  to  give 
credit  *to  th^  defendant  for  what  he  conceives  to  be  [296 
due  upon  it,  so  as  to  make  the  credit  binding  on  the  defend- 
ant. It  is  entirely  in  the  option  of  the  defendant  to  set  up 
his  counter-claim,  or  to  reserve  it  as  the  subject  of  an  action 
in  which  he  will  be  the  plaintiff.  It  is  essential,  therefore, 
that  a  plaintiff  should  in  all  cases  where  a  counter-claim 
is  all  that  can  be  opposed  to  his  action,  sue  for  the  whole 
amount  of  his  demand,  and  unless  the  defendant  thinks  tit 
to  avail  himself  of  the  privilege  allowed  him  by  the  Judi- 
cature Act,  he  is  entitled  to  recover  that  amount  in  its 
integrity.  In  such  a  case  he  cannot,  according  to  my  con- 
struction, obtain  the  relief  he  seeks  in  the  county  court. 
He  cannot,  however  willing  he  may  be  to  do  so,  give  credit 
for  the  counter-claim,  and  sue  for  what  he  conceives  to  be 
the  just  balance  due  to  him. 

Before  the  coming  into  operation  of  the  County  Court 
Rules  allowing  a  plaintiff  to  give  credit  for  a  set-off  in  his 
particulars,  the  law  was  the  same  with  regard  to  set-off.  For 
although  the  statute  of  Geo.  II,  where  there  were  mutual 
debts  between  the  plaintiff  and  the  defendant,  allowed  one 
debt  to  be  set  against  the  other  it  left  it  optional  with  a  defend- 
ant to  avail  himself  of  that  privilege,  and  so  the  law  remained 
until  the  General  Rules  of  Trinity  Term,  1853,  when  by 
Rule  13  the  plaintiff,  in  order  to  save  the  expense  of  a  plea 
of  set-off  was  permitted  to  give  credit  for  a  set-off  in  his 
particulars.  This  privilege,  however,  was  not  accorded  to 
suitors  in  the  county  courts  until  the  3oih  of  the  County 
Court  Rules  of  1856  (made  under  19  &  20  V^ct.  c.  108,  s.  32,) 
took  effect.  It  will  be  useful  to  bear  in  mind  that  it  was 
with  reference  to  the  law  as  it  stood  before  that  period  that 
it  was  held  in  WoodhamsY.  Netoincui{'\\\\  1S49,  Beswick 
V.  Capper  {^\  Turner  v.  Berry  {^)^  in  1850,  and  other  cases 
which  1  need  not  mention,  that  a  claim  reduced  by  set-off 
within  the  jurisdiction  of  a  county  court  did  not  fall  within 
the  operation  of  the  then  existing  County  Courts  Act.  The 
reason  of  these  decisions  is  thus  expressed  by  Pollock,  C.B., 
in  Turner  \.  Berry C).  Speaking  of  a  set-off,  he  said:  ''It 
is  in  the  nature  of  a  cross-action,  and  you  cannot  compel  a 
man  to  set  off  his  ckiim,  or  accept  credit  for  it  against  an- 
other." The  case  of  Walesby  v.  (Joulston  ('),  which  was  cited 
and  relied  on  *as  a  strong  authority  (as  undoubtedly  [297 
it  is)  in  favor  of  the  plaintiff's  right  to  his  costs,  was,  it  is 

(')  7  C.  B.,  654.  (3)  5  Ex.,  858. 

O  7  C.  li.,  6ti9.  {*)  Lftw  Rup.,  1  C.  P.,  567. 
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true,  decided  in  the  year  1866,  lon^  aTter  the  County  Court 
Rules  to  which  I  have  referred.  The  question  in  tliat  case 
arose  under  the  24th  section  of  the  County  Courts  Act,  1866 
(19  &  20  Vict.  c.  108),  by  whicli  jurisdiction  was  given  to  a 
county  court  to  try  actions  where  *'tlie  debt  or  demand 
claimed  consists  of  a  balance  not  exceeding  £50  after  an  ad- 
mitred  setoff  of  any  debt  or  demand  claimed  or  recoverable 
by  the  defendant  from  tlie  plaintiff.  The  court  held  that 
^'admitted  set-off"  meant  a  set-oflf  admitted  before  action 
brought.  Erie,  C.J.,  adding,  "No  doubt  the  plaintiff  might 
have  admitted  the  set  off  and  issued  a  plaint  in  the  county 
court,  but,  in  my  opinion  he  had  an  option  whether  he 
would  make  the  admission  or  not."  It  is  manifest,  on  read- 
ing the  report  of  that  case,  that  Willes,  J.,  did  not  cordially 
acquiesce  in  that  decision. 

Before  discussing  the  5th  section  of  the  County  Courts 
Act,  1867,  it  will  be  convenient  shortly  to  summarize  the 
substance  of  the  statutory  enactments  touching  the  subject 
in  question,  up  to  the  passing  of  that  act.  By  the  original 
County  Courts  Act,  1846  (9  &  10  Vict.  c.  95),  8. 129,  a  plain- 
tiff who  recovered  in  a  superior  court  less  than  £20  in  con- 
tract or  5s.  in  tort  for  a  cause,  for  which  **a  plaint  might 
have  been  entered  in  the  county  court,"  was  entitled  to 
such  sum  only  and  no  costs.  But  to  deprive  him  of  such 
costs,  it  was  necessary  to  enter  a  suggestion  on  the  roll — an 
inconvenient  and  expensive  process.  By  13  &  14  Vict.  c.  61, 
s.  1  (passed  in  1850),  the  necessity  for  a  suggestion  on  the 
roll  was  superseded  ;  and  the  plaintiff  who  recovered  a  sum 
not  exceeding  £20  in  contract  or  £10  in  tort,  was  entitled  to 
judgment  for  such  sum  only  and  no  costs,  though  power 
was  given  by  ss.  12  and  13  to  the  court  or  a  judge  to  direct 
that  the  plaintiff  sliould  recover  his  costs  if,  inter  alia,  "  the 
action  was  brought  for  a  cause  for  which  no  plaint  could 
have  been  enteied  in  the  county  court."  By  s.  4  of  15  &  16 
Vict.  c.  54  (1852),  it  was  made  imperative  upon  the  court  or 
judge  so  to  direct  in  the  event  last  mentioned. 

In  this  state  of  things  it  was  that  the  County  Courts  Act, 
1867,  was  passed,  by  the  5th  section  of  which  it  is  enacted 
that  '*if  in  any  action  commenced  after  the  passing  of  this 
net  in  any  of  Iler  Majesty's  superior  courts  of  record,  the 
plaintiff  shall  recover  a  sum  not  exceeding  £20  if  the  action 
^98]  be  founded  on  contract,  or  *£10  if  founded  on  tort, 
he  shall  not  be  entitled  to  any  costs  of  suit  unless  the  judge 
certify  that  tliere  was  sufficient  reason  for  bringing  such 
action  in  such  superior  court,  or  unless  the  court  or  a  judge 
at  chambers  shall  by  rule  or  order  allow  such  costs."     it 
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will  be  observed  that  by  this  section  there  is  no  reservation 
of  any  right  to  costs,  even  in  actions  which  could  not  by 
]mw,  even  with  the  consent  of  both  parties,  be  instituted  in 
the  connty  court ;  such  for  instance  as  actions  for  breach  of 
promise  of  marriage,  and  slander.  It  is  clear  that  under 
this  section  the  plaintiff,  whose  claim  (in  contract)  for  a  sum 
far  beyond  tlie  county  court  jurisdiction  was  reduced  to  or 
below  £20  by  set-oflF,  would  not  have  been  entitled  to  any 
costs  unless  he  obtained  such  certificate  or  order,  the  grant- 
ing of  which  was  entirely  a  matter  of  discretion. 

The  effect  of  this  was  practically  to  deprive  of  all  remedy 
or  relief  man}'^  of  those  who  had  small  causes  of  action  for 
matters  over  which  the  county  court  had  no  jurisdiction. 
It  was  to  remedy  this  state  of  things,  and  not  to  confer 
upon  any  plaintiff  an  option  to  sue  in  a  superior  or  a  county 
court,  that  the  67th  section  of  the  Judicature  Act,  1873, 
whilst  it  preserved  the  5th  section  of  the  County  Courts 
Act,  1867,  limited  its  operation  to  actions  in  which  "anv 
relief  is  sought  which  can  be  given  in  a  county  court.'' 
Upon  these  words  it  is  this  question  now  arises.  Could  the 
relief  sought  by  the  plaintiff  be  given  in  a  county  court?  I 
answer  that  question  by  saying  it  could,  had  the  plaintiff 
thought  lit  to  adopt  the  proper  means  to  obtain  it. 

I  have  already  referred  to  the  35th  rule  of  the  County 
Court  Rules  of  1856;  I  have  now  to  call  attention  to  the 
County  Court  Orders  of  1875.  By  Order  vii.  Rule  1,  after 
requiring  the  plaintiff  at  the  time  of  the  entry  of  his  plaint 
to  tile  particulars  of  his  demand,  it  is  provided  that,  '*  Where 
the  demand  exceeds  £50,  but  the  plaintiff  desires  to  abandon 
the  excess,  or  to  admit  a  set-off,  and  sues  in  the  county 
court  for  the  residue,  the  abandonment  of  the  excess  or  the 
admission  of  the  set-off  shall  be  entered  at  the  end  of  the 
particulars  ;"  and  by  Order  viii,  Rule  4,  the  particulars  are 
to  be  deemed  to  be  part  of  the  summons  to  the  defendant 
to  appear.  In  the  present  case  it  is  clear  the  plaintiffs  might 
]»ave  given  the  defendants  credit  for  their  set-off,  and  ob- 
tained in  the  county  court  all  the  relief  which  by  the  award 
they  have  been  found  entitled  to,  viz.,  the  balance  of  £11 
10.9.  3d. 

*1  do  not  feel  pressed  by  the  earlier  authorities.         [299 

First,  because  of  the  County  Court  Rules  permitting  a 
plaintiff  to  give  credit  for  a  set-off  which  he  could  not  have 
done  before  1855. 

Secondly,  because  it  was  obviously  the  intention  of  the 
Legislature  in  passing  the  5th  section  of  the  County  Courts 
Act,  1867,  to  deprive  plaintiffs  of  costs  in  all  cases  where 


510  EXCHEQUER  DIVISION.  [Vol.  IV 

1879  Neale  v.  Clarke. 


the  suras  recovered  were  witliin  the  prescribed  amounts,  and 
it  must  not  be  forgotten  that  that  act  was  passed  within  a 
year  after  the  decision  in  Walesbif  v.  Goulston  (*). 

Thirdly,  because  the  language  of  the  67th  section  of  the 
Judicature  Act,  1873,  differs  from  that  used  in  the  County 
Court  Acts,  and  I  think  the  Legislature  did  not  intend  to 
reserve,  and  has  not  reserved,  to  plaintiffs  any  option  to  su«^ 
in  the  superior  court  in  cases  like  the  present,  but  has  only 
removed  from  the  operation  of  the  5th  section  of  theCounty 
Courts  Act  those  actions  in  which  the  relief  sought  could 
not  be  given  in  a  county  court.  To  hold  otherwise  would 
be  to  put  it  in  tlie  power  of  any  plaintiff  with  whom  a  debt 
of  £51,  made  up  of  a  number  of  small  items,  had  been  in- 
curred to  sue  in  a  superior  court  and  recover  his  costs, 
though  his  claim  might  be  reduced  to  20^.  by  a  set-off  which 
lie  knew  to  be  due,  but  obstinately  refused  to  give  credit  for. 

It  was  urged  that  to  compel  a  plaintiff  to  give  credit  for 
a  set-off,  at  the  peril  of  losing  his  costs  in  the  event  of  his 
not  recovering  more  than  £20,  would  be  to  impose  a  diffi- 
culty upon  him,  for  that  he  might  be  unable  to  determine 
the  exact  amount  of  his  indebtedness  to  the  defendant.  I 
fail  to  see  the  force  of  this  argument;  every  defendant  is 
placed  in  a  similar  difficulty.  When  sued  by  a  plaintiff  he 
has  to  determine  the  amount  he  will  pay  into  court.  More- 
over, it  must  not  be  forgotten  that  the  judge  or  court  has 
power  in  all  cases  to  award,  or  deprive  of,  costs  if  the  cir- 
rumstances  of  any  particular  case  should  make  it  expedient 
that  he  should  do  so. 

I  desire,  however,  to  say  that  my  judgment  is  intended 
to  apply  only  to  cases  of  strict  set-off  of  mutual  debts  under 
the  statute  of  Geo.  II,  not  to  cases  where  a  plaintiff's  claim 
is  reduced  by  a  counter-claim  as  allowed  to  be  set  up  for 
300]  the  first  time  by  the  ^Judicature  Act  and  Orders. 
Such  a  counter-claim  is  in  the  nature  of  a  pure  cross  action, 
for  in  it  the  plaintiff  has  no  power  to  give  credit  in  his  par- 
ticulars, nor  can  he  compel  the  defendant  to  set  it  up  in  his 
defence.  He  has  therefore  no  option  but  to  sue  for  his 
whole  demand,  and  unless  he  does  so  he  cannot  obtain  the 
relief  to  which  he  is  entitled,  and  if  he  succeed  in  establish- 
ing his  own  claim  to  an  extent  exceeding  £50  he  is,  in  my 
opinion,  entitled  to  his  costs,  even  though  the  defendant  by 
a  counter-claim  may  succeed  in  reducing  the  amount  foi 
which  final  judgment  may  be  signed  to  a  sum  not  exceeding 
£20  in  contract  or  £10  in  tort.  More  than  this,  I  think  he 
is  entitled  to  his  costs,  even  should  the  defendant  succeed 

0)  Law  Rep.,  1  C.  P.,  567. 
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by  Uienns  of  his  counter-claim  in  turning?  the  balance  in  his 
own  favor,  and  so  entitle  himself  to  judf^jment  for  that 
balance:  see  Cole,  Marcha)it  &  Co.  v.  i<7r^A  ('),  decided  by 
the  Lord  Chief  Banm  and  Pollock,  B.,  on  the  12tli  of  May- 
last.  The  cases  of  Staples  v.  Young  ('),  Blake  v.  Apple- 
yard  C\  and  Potter  v.  Chambers i^)^  have  no  bearing  upon 
ilie  matter  now  under  discussion.  I  refrain,  therefore,  from 
discussing  them. 

I  am  aware  that  the  view  I  have  expressed  may  be  thought 
not  To  accord  with  that  taken  in  Potter  v.  C/iambei'S  {*).  I 
cannot,  however,  help  thinking  that  that  case,  which  was 
very  little  argued,  was  decided  upon  the  assumption  that 
the  plaintiff's  claim  was  reduced  below  £20  by  counter-claim 
as  distinguished  from  set-off.  Nevertheless,  as  reported, 
that  case  certainly  does  appear  to  support  the  view  taken 
by  the  plaintiffs,  and  I  feel  myself  therefore  bound  by  it. 
The  question,  however,  is  of  such  practical  importance,  that 
I  have  thouglit  it  right  to  express  my  own  view  upon  the 
subJHct,  though,  of  course,  with  great  diffidence,  seeing  that 
my  Lord  entertains  an  opposite  opinion. 

The  order  of  the  court  will  therefore  be  for  the  master 
to  review  his  taxation. 

Order  to  review  the  taxation. 

Solicitors  for  plaintiffs :  Rooks  &  Co,,  for  G.  H.  Saunders, 
Chipping  Norton. 

Solicitors  for  defendants  :  Mackeson,  Taylor  &  Arnould, 
for  Kilby  &  Mace,  Chipping  Norton. 

(')  See  case  below.  («)  3  Ex.  D.,  195. 

(«)  2  Ex.  D.,  324.  (*)  4  C.  P.  D.,  69. 

(»)  4  C.  P.  D..  457. 


4  Exchequer  Division,  301.     May  12,  18'79. 

*CoLE,  Marciiant  &  Co.  V.  FiRTii  and  Another.     [301 

By  the  statement  of  claim .  the  plaintiff  sought  to  recover  £404  17*.  9(i.  for 
work  and  labor  done  and  material  supplied  bj  them  as  engineers.  The  state- 
ment of  defence  traversed  the  allegations  of  the  claim,  and  alleged  that  the  work 
was  not  according  to  contract  and  was  useless  to  the  defendants,  and  in  a  coun- 
ter-claim the  defendants  alleged  loss  arising  from  the  breach  of  contract  of  the 
plaintiff,  and  they  claimed -.£480  as  damages. 

The  cause  and  counter-claim  were  referred  to  an  arbitrator,  "  costs  of  the  cause 
and  counter-claim  to  follow  the  event,  costs  of  the  reference  and  award  to  be  in 
the  discretion  of  the  arbitrator.  The  parties  in  whose  favor  the  award  should  be 
made  to  be  at  liberty  to  sign  judgment  for  all  sums  of  money  awarded  as  due  to 
them,  and  for  all  costs  to  which  they  should  be  entitled." 

The  arbitrator  awarded  that  the  plaintiffs  were  entitled  to  recover  £371  in 
respect  of  their  claim,  and  that  the  defendants  were  entitled  to  recover  £375  in 
respect  of  their  counterclaim.     And  he  awarded  that  the  plaintiffs  should  pay 
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to  tlie  defendants  the  balance  of  €4  accordintrly,  and  that  the  plaintiffH  should 
bear  the  costs  of  the  reference  and  award.  The  district  registrar  ordered  judg- 
ment to  be  signed  for  the  defendants  for  the  sum  of  £4  aud  for  the  costs  of  the 
cause,  counter-claim,  reference,  and  award  to  be  taxed. 

Upon  appeal.  Field.  J.,  referred  the  matter  to  the  court. 

R.  0.  ]).  Lane,  for  the  plaintiffs,  moved  to  vary  the  order. 

Will}<,  Q.C.  (with  him,  Cyril  Dtfcfd),  for  the  defendant. 

'J'liK  CouKT  (Kelly,  C.B.,  and  Pollock,  B.,) directed  so  much  of  the  registrar's 
order  as  related  to  costs  to  be  struck  out  and  the  following  to  be  inserted  instead 
thereof  :  "  the  costs  of  and  relating  to  the  plaintiffs'  claim  and  the  proof  thereof 
to  be  paid  by  the  defendants,  and  the  c<jst.s  of  and  relating  to  the  defendants' 
counter-claim  aud  the  proof  thereof  to  be  paid  by  the  plaintiffs." 

Order  accordingly  Q). 

Solicitors  for  plaintiffs  :  Lnyton  &  Jacques,  for  Watson  &  Dickens,  Bradford. 
Solicitors  for  defendants :  Flower  &  Nufutey,  for  Wood,  Uellick  &   Button, 
Bradford. 

(')  See  Chatjield  v.  Scilgwivk,  4  C.  P.  D.,  459. 

See  29  Eng.  Rep.,  780  note. 


[4  Exchequer  Division,  802.] 
July  2,  1879. 

3021  *TnE  Local  Board  of  Health  for  the  District 
OF  THE  Parliamentary  Borough  of  Malton,  Appel- 
lants ;  The  Malton  Farmers  Manure  and  Trading 
Company  (Limited),  Respondents, 

PiMc  Health  Ad,  1875  (38  <fc  39  Vict.  c.  $^)^Ofeusiv€  Trades—Effluvia  a  Nm'*anee 

or  injurioiM  to  HeaUJi. 

The  case  of  an  offensive  trade  causina:  effluvia  is  within  s.  114  of  the  Public  Health 
Act,  1875,  if  the  effluvia,  though  not  injurious  to  persons  in  sound  health,  cause  sick 
persons  to  become  w(»rse. 

Per  Stephen,  J. :  It  is  not  necessary,  to  constitute  an  offence  under  that  section, 
that  such  effluvia,  if  they  amount  to  a  nuisance,  should  also  be  injurious  to  health. 

Oreat  Wefitern  Ry.  Co.  v.  Bishop  (Law  Rep.,  7  Q.  B.,  550,)  considered. 

Case  stated  bj'^  justices  on  a  complaint  by  the  appellants, 
as  the  urban  sanitary  authority  for  the  district  of  the  parlia- 
mentary boronffh  of  Malton,  against  the  respondents,  under 
s.  114  of  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
for  unlawfully  carrying  on  their  trade  so  as  to  be  a  nuisance, 
and  so  as  to  cause  effluvia  which  were  a  nuisance,  and  inju- 
rious to  the  health  of  the  inhabitants  of  the  district. 

The  respondents  were  the  occupiers  of  certain  buildings 
in  which  tlio  process  or  manufacture  of  artificial  manures 
(including  bone  manures  and  the  dissolving  of  bones  and 
roprolites  with  sulpliuric  acid,  but  not  the  boiling  or  burn- 
ing of  bones),  was  extensively  carried  on,  and  during  the 
process  of  manufacture,  or  wJiilst  the  hot  product  was  being 
moved  after  manufacture,  or  during  the  storage  of  material, 
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effluvia  were  thrown  off  in  large  quantities,  a  considerable 
portion  of  which  escaped  from  the  buildings,  and  had  been 
from  time  to  time  on  certain  occasions,  but  not  continuously, 
according  to  the  direction  of  the  wind,  blown  or  carried  into 
some  parts  of  the  town  forming  the  district  of  tlie  sanitary 
authority.  Numerous  complaints  had  been  made  of  a 
nuisance  arising  therefrom  to  the  inhabitants,  and  the  medi- 
cal oflScer  of  health  for  the  district  certified  to  the  appel- 
lants, under  the  provisions  in  that  behalf  of  the  114th  sec- 
tion of  the  Public  Health  Act,  1875,  that  the  building  or 
place  in  the  occupation  of  the  respondents  used  for  the 
crushing  and  dissolving  of  bones,  the  *manufacture  [303 
of  manures,  and  the  carrying  on  of  the  trade,  business,  pro- 
cess, or  manufacture  causing  effluvia,  was  a  nuisance,  and 
injurious  to  the  health  of  the  inhabitants  of  the  district, 
which  certificate  was  put  in  evidence  at  the  hearing  of  the 
complaint. 

The  evidence  on  behalf  of  the  appellants  went  to  show  that 
the  effluvia  were  offensive,  and  had  on  the  occasions  in  ques- 
tion materially  interfered  with  the  comfort  and  enjoyment 
of  the  inhabitants  in  the  streets  and  at  the  Malton  station 
of  the  North  Eastern  Railway  Company,  about  200  yards 
from  the  works  ;  and  that  such  effluvia  penetrated  into  some 
of  the  houses  within  the  district,  causing  the  inhabitants  to 
close  their  windows,  and  in  one  or  two  instances  nausea  and 
•  vomiting  were  attributed  to  it;  but  the  appellant's  principal 
medical  witness  did  not  think  there  was  anything  in  the  va- 
pors to  make  people  sick.  The  medical  officer  of  health 
adhered  to  the  statement  in  his  certificate  that  the  works 
caused  a  nuisance  and  effluvia  which  were  injurious  to 
health,  whereas  other  medical  men  also  called  by  the  appel- 
lants, whilst  giving  it  as  their  opinion  that  the  effluvia  might 
make  sick  people  worse,  and  cause  nausea,  yet  did  not 
think  any  permanent  injury  to  health  would  arise  there- 
from. 

At  the  close  of  the  case  for  the  appellants  it  was  con- 
tended, on  behalf  of  the  respondents,  that  this  was  not  a 
nuisance  proved  to  be  injurious  to  health,  and  that  under 
the  wording  of  the  114th  section  of  the  act,  taken  in  con-* 
junction  with  the  definitions  of  nuisances  liable  to  be  dealt 
with  summarily  under  the  act,  and  contained  in  the  91st 
section,  particularly  subs.  6,  and  also  on  the  authority  of 
the  case  Oreat  Western  Ry.  Oo.  v.  Bishop  (*),  the  justices 
had   no  jurisdiction    to  determine  summarily  a  charge  of 

0)  Law  Rep.,  7  Q.  B.,  650. 
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causing  a  nuisance  preferred  under  the  Public  Health  Act, 
unless  such  nuisance  was  proved  to  be  injurious  to  health. 

On  behalf  of  tlie  appellants,  it  was  contended  that  Great 
Western  Ry,  Co,  v.  BlsJiop{^)  did  not  govern  the  present 
case,  inasmuch  as  it  was  decided  under  the  old  Nuisance 
Kemoval  Act  (18  &  19  Vict.  c.  121),  and  that  the  nuisance 
complained  of  in  that  case  was  one  which  could  not  possibly 
have  proved  injurious  to  health,  being  a  mere  inconvenience, 
and  therefore  decided  not  to  be  within  the  scope  of  the  Sani- 
304]  tary  Act,  but  that  the  present  *complaint  was  pre- 
ferred under  a  special  clause  of  tiie  Public  Health  Act,  1875, 
dealing  with  offensive  trades,  and  the  nuisance  complained 
of  was  one  where  it  was  possible  injury  to  health  might  fol- 
low, and  was  within  the  strict  meaning  of  the  act ;  and  that 
the  114th  section  must  contemplate  that  the  justices  had 
summary  jurisdiction  whether  the  business  carried  on  was  a 
nuisance  simply,  or  that  the  business  carried  on  caused  an 
effluvium  which  was  a  nuisance,  or  whether  there  was  a  nui- 
sance injurious  to  health,  and  that  it  was  not  necessary  to 
prove  it  to  be  injurious  to  health. 

The  justices  were  of  opinion  that  the  appellants  had 
proved  a  nuisance  to  exist  in  the  ordinary  sense  of  the  word, 
yet  that  according  to  the  provisions  of  the  Public  Health 
Act,  1875,  and  on  the  authority  of  the  case  quoted,  it  was 
necessary  to  be  proved  that  the  nuisance  was  likewise  inju- 
rious to  health,  and  on  that  point  it  did  not  appear  that  the 
case  for  the  appellants  was  satisfactorily  made  out,  it  being 
shown  however  that  sick  persons  might  to  a  certain  extent 
suffer  from  it,  but  not  permanently.  They  therefore  dis- 
missed the  complaint. 

The  questions  of  law  for  the  opinion  of  the  court  were: 

First.  Was  it  necessary  on  the  part  of  the  appellants  to 
prove  as  part  of  their  case  not  only  that  a  nuisance  was 
caused  by  the  effluvium,  but  also  that  it  was  injurious  to  the 
health  of  the  inhabitants  of  the  district  ? 

Secondly.  If  the  court  should  so  decide,  then  did  the  ap- 
pellants sufficiently  prove  the  effluvium  to  be  "injurious  to 
nealth,"  within  the  meaning  of  the  statute,  by  evidence  that 
some  nausea  that  was  felt  was  probably  caused  by  it,  and 
that  it  would  make  sick  persons  within  its  influence  worse, 
thougii  in  the  opinion  of  the  principal  medical  witness  it  was 
not  actually  injurious  to  health  ? 

Herscliell^  Q.C.,  for  the  appellants:  It  is  sufficient  that 
there  is  a  nuisance,  though  it  may  not  be  injurious  to  health. 

(•)  Law  Rop.,  7  Q.  B.,  660. 
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The  words  of  the  section  are  "nuisance  or  injurious"  to 
liealth,  and  no  difficulty  arises  from  the  general  character  of 
tlie  expression  '*  nuisance,"  for  the  limited  meaning  to  be 
attaclied  to  it  is  suggested  by  its  occurring  in  a  group  of 
sections  relating  to  oflfensive  trade. 

*Cave,  Q.C.,  for  the  respondents:  The  words  in  s.  [305 
114  are  substantially  the  same  as  those  in  18  &  19  Vict.  c.  121, 
B.  27,  and  the  case  of  Oreat  Western  Ry.  Co.  v.  Bishop  (') 
shows  that  the  word  "nuisance"  cannot  be  taken  in  its 
general  meaning  but  as  meaning  a  nuisance  which  in  itself 
is  injurious  to  health. 

Her  Schelly  Q.C.,  was  not  called  on  to  reply. 

Kelly,  C.B.:  I  shouhl  be  sorry  to  put  a  construction 
upon  this  act  of  Parliament  which  would  prevent  traders 
from  carrying  on  their  business  in  a  reasonable  way,  with 
reference  to  the  rights  of  their  fellow  creatures.  But  I  am 
of  opinion,  on  the  facts  disclosed  by  this  special  case,  that 
the  appellants  are  entitled  to  our  judgment.  That  which 
must  govern  our  decision  is  the  language  of  the  114th  section 
of  the  Public  Health  Act.  Looking  first,  however,  at  the 
112th  section,  it  is  clear  that  the  object  of  this  group  of  sec- 
tions, under  the  heading  *'  offensive  trades,"  was  to  regulate 
noxious  or  oflfensive  trades,  businesses,  or  manufactures. 
The  114th  section  enumerates  various  places  used  for  carry- 
ing on  various  trades,  but  includes  m  general  words  any 
])lace  used  for  any  trade,  business,  process,  or  manufacture 
causing  effluvia.  If  such  a  place  is  certified  to  be  a  nuisance 
or  injurious  to  the  health,  not  of  the  inhabitants  generally, 
but  of  any  of  them,  complaint  is  to  be  made  and  an  inquiry 
is  to  be  held  whether  the  business  carried  on  is  a  nuisance, 
or  causes  any  effluvium  which  is  a  nuisance  or  injurious  to 
the  health  of  any  of  the  inhabitants  of  the  district. 

The  question  is  whether,  on  the  facts  before  us,  it  appears 
that  the  effluvium  from  this  place  is  a  nuisance  or  injurious 
to  the  health  of  any  of  the  inhabitants  of  the  district.  The 
6th  paragraph  of  the  case  states  that  a  nuisance  had  been 
proved  to  exist,  and  it  is  not  necessary  that  there  should  be 
an  injury  to  the  health  of  the  inhabitants  generally.  The 
act  requires  that  there  should  be  an  injury  to  the  health  of 
some  of  the  inhabitants,  and  that,  the  6th  paragraph  shows, 
is  the  case.  For  in  answer  to  the  second  question  I  am 
clearly  of  opinion  that  any  effluvium  such  as  that  complained 
of,  which  had  the  eflfect  of  causing  any  person  who  is  ill 
to  become  worse,  is  within  the  act.  The  effluvium  is  the 
gravamen   of   the  grievance  complained  of,  and  tb^t  has 

(I)  Law  Rep.,  7  Q.  B.,  650. 


OIG  EXCHEQITER  DIVISION.  [VoL  IV. 

1879  Malton  Board  of  Health  v.  Malton  Manure  Co. 

306]  caused  *8ick  persons  to  become  worse.  It  is  clear 
that  this  comes  within  the  strict  words  of  the  act  as  an  in- 
jury to  health,  and  the  second  question  must  be  answered  in 
the  affirmative. 

Stephen,  J.:  There  are  two  questions  reserved  by  the 
justices.  To  the  first  of  them  I  answer  that  it  was  sufficient 
to  prove  that,  the  manufacture  being  one  causing  effluvium, 
such  effluvium  was  a  nuisance  whether  causing  injury  to 
health  or  not.  The  four  sections  commencing  with  the  112th, 
relate  to  the  subject  of  offensive  trades,  some  of  which  are 
enumerated,  and  the  others  dealt  with  by  general  words. 
The  114th  section  speaks  of  effluvia  which  are  a  nuisance  or 
injurious  to  health,  and  it  is  said  this  must  be  read  as  if  it 
ran,  "  a  nuisance  injurious  to  health."  I  do  not  think  that 
is  its  meaning,  and  it  obviously  is  not  its  literal  meaning. 
The  way  in  which  it  is  sought  to  show  that  it  is  its  proper 
meaning,  is  by  reference  to  18  &  19  Vict.  c.  121,  and  the  case 
of  the  Great ,  Western  Ry,  Co.  v.  Bishop  {'\  decided  on  the 
construction  of  the  8th  section  of  that  act.  That  decision, 
regard  being  had  to  the  subject-matter  of  it,  seems  to  me  to 
come  to  this  (a  principle  which  is  contained  in  part  of  the 
judgment  of  the  Lord  Chief  Justice),  that  the  word  "nui- 
sance" cannot  there  be  taken  in  its  fullest  sense,  as  that 
would  lead  to  some  obvious  absurdities.  It  is  said  then 
that,  in  the  act  in  question,  the  word  must  be  restricted  to 
nuisances  affecting  the  public  health,  because  that  was  the 
object  of  the  act,  and  must  not  be  extended  to  nuisances 
with  which  it  was  not  the  intention  of  the  act  to  deal.  Ap- 
plying that  principle  to  this  enactment,  it  seems  to  me  that 
in  these  sections  the  word  nuisance  must  mean  any  nuisance 
connected  with  the  carrying  on  of  any  offensive  trade  speci- 
fied, and  that  the  diminution  of  comfort  thereby,  is  one  of 
the  nuisances  included  in  the  act.  I  am  not  convinced  by 
Mr.  Cave's  argument  as  to  the  analogous  section  of  18  &  19 
Vict.  c.  121,  because  the  sections  under  this  heading,  **  offen- 
sive trades,"  in  the  act  we  are  now  considering,  are  complete 
in  themselves. 

In  the  view  I  take  it  is  not  necessary  to  decide  the  second 
question,  but  on  this  point  I  quite  agree  with  my  Lord.  On 
a  fair  construction  of  the  language  used  in  the  case,  I  think 
307J  it  is  shown  *that  sick  persons  might  suffer  in  their 
health,  and  that  is  an  injury  to  health.  I  will  only  add  that 
it  seems  to  me  that  the  kind  of  smell  which  makes  sick  peo 
pie  worse  must  interfere  with  the  vigor  and  vitality  of  those 

0)  Law  Rep.,  7  Q.  B.,  650. 
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who  are  well ;  bat  at  all  events  it  is  sufficient  to  show  that 
sick  persons  are  injured  thereby. 

Case  remitted  accordingly. 

Solicitors  for  appellants  :  Williamson^  Hill  &  Co.^  for 
Hugli  W.  Pearson,  Malton. 

Solicitors  for  respondents  :  Emmett&  Son^  for  H.  Jackson, 
MaUon. 


See  Moak*8  Underbill  on  Torts,  232-  It  often   becomes  a  grave  question, 

244;  20  Amer.  Law  Reg.  (N.S.),  650-  wbetber  so  great  an  injury  would  not 

663  note.  be  done  to  the  community  by  enjoin- 

If  the  fact  of  an  actionable  nuisance  Ing  a  business  that  the   complaining 

is   established,  the  court  is  bound  to  party  should  he  left  to  his  remedy  at 

compare  consequences,  and   if  it  ap-  law.     The  circumstances  of  the  case 

pears  doubtful  whether  greater  injury  not  sufficient  to  restrain  the  erection 

will  not  be  done  by  granting  than  by  and  maintenance  of  a  powder  maga- 

withholding  the   injunction,  it  is  the  zine  :  Dilworth's  Appeal,  91  Penn.  St. 

duty  of  the  court  to  decline  to  inter-  R.,247. 

fere  :  Demarest  €.  Ilardham,  84  N.  J.  An  injunction  will  not  lie  to  restrain 

Eq. ,  469.  a  course  of  action  from  which  specula- 

Where  the  damage  from  a  nuisance  tive  or  contingent  injuries  may  result : 

is  irreparable  or  continuing,  and  can-  Rounsaville  «.  Kohlheim,  4  Wise.  Leg. 

not  l>e  measured  by  ordinary  standards,  News,  345,  15  Cent.  L.  J.,  84,  Sup.  Ct., 

equity  may   be  invoked  ;  and  while  a  Geors^ia. 

chancellor  in  a  doubtful  case  will  send  Where  consumption  of  the  explosive 

a  party  to  a  jury,  yet  when  he  can  act  article  is  large,  to  g^ve  or  limit  the 

without    hesitancy,  he    should   do  so  right  of  storage  to  a  single  material  or 

without  a  previous  determination   of  artificial  person,  would  impose  a  heavy 

complainant's  rights  by  a  jury:  Penn.  burden  on  consumers  for  the  benefit  of 

Lead  Co.'s  Appeal,  20  Amer.  Law  Reg.  the  favored  party,  a  wrong  a  court  will 

(N.S.),  649,  to  appear  in  98  Penn.  St.  R.  not  do  but  for  the  most  urgent  reason  : 

The  law  does  not  regard  every  trifling  Dilworth's   Appeal,  91   Penn.  St.   R., 

injury  or  annoyance  as  an  actionable  247. 

nuisance.     No  man  is   under  a  legal  A  court  of  equity  has  undoubted  ju- 

duty  to  consult  the  taste  or  preferences  risdiction  to  restrain,  by  injunction,  the 

of  his  neighbor  in  the  use  of  his  prop-  commission  or  continuance  of  a  private 

erty,  but  he-  is  bound   to   respect  his  nuisance  ;    but,  when  the  thing  com- 

neighbor's  legal  rights  :    Demarest  f).  plained  of  is  not  a  nuisance  per  se,  and 

Hardham,  34  N.  J.  Eq.,  469.  has  not  been  declared  a  nuisance  by 

It  is  not  every  injury  which  will  sup-  judgment  of  law,  a  case  of  pressing 
port  an  action  for  damages  that  will  necessity  must  be  shown  before  the 
entitle  the  complainant  to  relief  by  in-  court  will  interfere  to  prevent  or  re- 
junction  :  Owen  V.  Phillips,  73  Ind.,  strain  it:  Kingsbury*.  Flowers,  65  Ala., 
284.  479. 

In  an  action  by  an  adjoining  prop-  In  an  application  for  an  injunction 

erty  owner  to  enjoin  the  running  of  a  against  maintaining  a  private  nuisance, 

flouring  mill,  he  must  show  that  the  the  facts  relied   upon   ought  to  be  so 

acts  complained  of  cause  him  substan-  weighty,  so  material,  and   so  serious 

tial  and  essential   injury,  and  that  a  and  important  in  character  as  to  leave 

serious  wrong  is  done  him  thereby,  no  doubt  that  they  create  an  actionable 

There  must  be  the  wrongful  invasion  nuisance.     Yet  the  court  ought  not  to 

of  a  legal  right,  and  the  damage  re-  use  any  expression,  in  its  charge  to  the 

suiting  must  be  serious  and  substan-  jury  in  such  case,  that  will  induce  the 

tial.      Minor  inconveniences  must  be  belief  that  the  fact  constituting  the 

remedied  by  action   for  damages  and  complainant's  cause  of  action  must  be 

not  by  injunction:  Owen  v»  Phillips,  proved  beyond  a  doubt :  Owen  i?.  Phil- 

73  Ind,,  284.                                  .  lips,  73  Ind.,  284. 


5 1  8                                     EXCHEQUER  DIVISION.  [Vol.  IV. 
1879                       Malton  Board  of  Health  v.  Malton  Mannre  Co. 

Id  such  cases  the  court  should  con-  Amer.  Law  Reg.  (N.S.),  649,  to  appear 
sider  the  customs  of  the  people,  the  in  98  Peun.  St.  R. 
nature  and  character  of  their  employ-  Whether  a  thing  is  or  is  not  a  nui- 
ments,  the  uses  to  which  they  generally  sance,  does  not  depend  upon  the  noiiona 
devote  their  property,  and  the  circum-  of  persons  living  in  the  particular  local- 
stances  and  surroundings  of  the  busi-  ity,  although  a  business  in  some  local- 
ness  which  is  alleged  to  be  a  nuisance,  ities  will  be  considered  a  nuisance, 
What  would  constitute  a  nuisance  in  which  in  another  would  not  be  so  con- 
one  place  would  be  perfectly  legitimate  sidered  :  Owen  v.  Phillips,  73  Ind.,  284. 
in  another :  Demarest  v.  Hardham,  84  While  a  private  stable  in  a  city  is 
N.  J.  Eq  ,  469.  not  per  se  a  nuisance,  still  it  may  be  so 

Relief  by  injunction  to  restrain  a  busi-  kept  and  managed  as  to  become  one, 

ness  in  itself  lawful,  is  not  a  matter  of  and  one  who  builds  and  maintains  such 

right,  but  rests  in  discretion.     If  the  a  stable  upon  his  own  premises  so  near 

lt*gal  right  is  not  clear,  or  the  injury  is  his  dividing  line  that  it  is  in  danger  of 

doubtful,  eventual  or  contingent,  equity  distbrbing  adjacent  property   owners, 

will  give  no  aid:  Demarest  v.  Hard-  doessoat  his  own  peril,  and  must  guard 

ham,  84  N.  J.  Eq.,  469.  against    such    result:    Rounsaville  f>. 

A  lawful  business  "may  be  so  con-  Kolilheim,  4  Wise.  Leg.  News,  845,  15 

ducted  as  to  become  a  nuisance,  but,  in  Cent.  L.  J.,  84,  Sup.  Ct.,  Ga. 

order  to  warrant  interference  by  in  June-  Lead  smelting  in  a  fertile  district,  de- 

tion,  the  injury  must  be  material  and  stroying  farming  land,  poisoning  stock, 

essential:  Owen  v.   Phillips,  73  Ind.,  polluting  the  air  with  various  and  naa- 

284.  seating  vapors,  is  a  dangerous  nuisance. 

In  such  action  it  is  not  necessary  for  and  possesses  every  element  neceasarj 

the  plaintiff  to  prove  both  an  injury  to  to  call   forth   the  exercise  of    equity 

the  property  itself  and  an  interference  powers.     Such  a  nuisance  should  be 

with  its  enjoyment.     As  a  general  rule,  enjoined  :  Penn.  Lead  Co.'s  Appeal,  20 

a  lawful  business  will  not  be  enjoined  Amer.  Law  Reg.  (N.S.),  649,  to  appear 

merely  because  it  diminishes  the  value  in  98  Penn.  St.  R. 

of  adjacent  property  :  Owen  v.  Phillips,  Where  works  such  aa  lead  smelting 

78  Ind.,  284.  are  about  to  be  erected,  it  behoves  thoeo 

While  courts  interfere  by  injunction  about  to  invest  their  capital  to  select  a 
against  establishments,  such  as  mills  proper  locality.  It  is  not  the  duty  of 
and  manufactories,  with  great  caution,  one,  ignorant  of  the  true  character  of 
and  only  in  cases  where  the  facts  are  such  works,  who  is  afterwards  injured, 
weighty  and  important,  and  the  injury  to  notify  the  owner  of  such  works  at 
complained  of  is  serious  and  permanent  the  outstart,  that  they  will  become  a 
in  its  character,  yet,  wherever  a  mill  or  nuisance,  nor  does  a  failure  so  to  do 
factory  may  be  located,  whatever  its  estop  him  who  is  thus  injured  :  Penn. 
surroundings,  property  owners  of  the  Lead  Co.'s  Appeal,  20  Amer.  Law  Reg. 
vicinity  have  a  right  to  require  that  it  (N.S.),  649,  to  appear  in  98  Penn.  St.  R. 
shall  be  properly  managed,  conducted  The  calcining  operations  of  a  mining 
with  ordinary  care  and  a  proper  regard  company  were  found  to  have  damaged 
for  the  rights  of  others,  and  so  that  no  the  plantations  belonging  to  a  proprie- 
unnecessary  inconvenience  or  annoy-  tor  whose  estate  adjoined  their  works  : 
ance  shall  be  caused  to  them:  Owen  v.  It  was  held  (affirming  the  judgment 
Phillips,  78  Ind.,  284.  of  the  court  of  session),  that  the  pro- 
Equity  will  not  refuse  its  aid  because  prietor  was  entitled  to  protect  himself 
the  complainant  may  have  a  remedy  by  by  interdict,  and  that  in  the  whole  cir- 
indictment  or  an  action  at  law  :  Penn.  cumstances  of  the  case,  the  operations 
Lead  Co.'s  Appeal,  20  Amer.  L.  Reg.  complained  of  should  not  be  allowed  to 
(N.S.),  649,  to  appear  in  98  Penn.  take  place  within  one  mile  of  the c^m- 
St.  Rep.  plainer's  lands  ;  but  {varying  the  judg- 

That  defendant's  works  are  a  public  ment  of  the  court  of  session)  that  the 

improvement,  cost  vast  sums  of  money,  interdict  should  not  absolutely  prohibit 

and  employ  many  men,  does  not  alter  calcining,  but  should  prohibit  the  com- 

the  rule,  **  Sic  utere  tuo  alienum  non  pany  from  calcining  in   the    manner 

IcBdas :"   Penn.  Lead  Co.'s  Appeal,  20  hitherto  practised  by  them,  or  in  any 
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other  way  that  might  damage  the  plan-  such  consequences  will  most  probably 

tations  or  estate  of  the  coniplainer  by  result:  Kingsbury  «.  Flowers,  65  Ala., 

noxious  vapor:  Inglis  v.  Shott's   Iron  479. 

Co..  19  Scot.  L.  Hepr.,  902.  A  market  cart  standing  in  a  public 

Where  a  shorehouse  becomes  neces-  street  for  an  hour  and  a  half  is  not  a 

sary  for  keeping  a  dangerous  explosive,  nuisance  p^  m;  unless  inconvenience 

the   utmost  care  should    be  taken   in  to  the  public  enjoyment  of  the  street 

selecting  the  site,  and  in  its  construction  results,  there  is  no  offence  committed : 

with  reference  to  safety  of  persons  and  State  v.   Edens,  13   Reporter,  763,  85 

rights  of  property.  N.  C. ,  522. 

Places  of  storage  of  such  substances  A  city  has  a  right  to  establish  and 

must  not  be  multiplied  beyond  the  busi-  maintain  a  public  market  on  premises 

ness  requirements  of  the  neighborhood :  duly  condemned  for  that  purpose,  even 

Dil worth's  Appeal,  91  Penn.  St.  Rep.,  though  it  be  an  incidental  consequence 

247.  that  market  wagons  from  which  sales 

Complainant  and  defendant  occupied  are  made  collect  in  the  neighborhood, 

adjoining  buildings,  the  walls  touch-  and  to  some  extent  cause  the  obstruc- 

ing  in  places.     The  force  of  the  defend-  tion  of   the  streets:    and   no  private 

ant's  machinery  caused  the  building  of  right  of  action  arises  against  the  city 

the  complainant  to  vibrate  to  such  an  for  such  obstruction,  especially  where 

extent  as   to  seriously  interfere  with  it  is  under  police  regulation,  and  it  is 

the  business  of  the  complainant.    Held,  proper  for  paying  the  expense  of  such 

that  the  defendant  was  guilty  of  a  nui-  regulation  to  collect  fees  from   those 

sance,  which  it  was   the  duty  of  th6  who  sell  goods  from  such  wagons, 

court  to  restrain:    Demarest  v.  Hard-  No  private  right  of  action  can  arise 

ham,  34  N.  J.  Eq.,  469.  from  an  act  of  legislation,  or  from  a 

A  burial    ground    which    does    not  failure  in  duties  of  a  political  nature, 

affect  the  physical  health  of  the  occu-  such  as  the  enforcement  of  police  regu- 

pant  of  a  dwelling  house,  near  which  lation.     Nor  can  municipal  discretion 

it  is  located,   nor  their  olfactories  by  be  reviewed  by  the  courts,  when  the 

any  effluvia  from  the  graves,  is  not  in  right  to  exercise  it  is  conferred  by  valid 

law  a  nuisance.     The  human  contents  legislation. 

of  graves  cannot  offend  the  senses  in  a  Where  property  is  condemned   for 

legal  point  of  view.     To  become  a  nui-  public  purposes,  it  will  be  presumed  in 

saucethegraves,  or  their  contents,  must  collateral  proceedings  that  persons  af- 

be  such  in  their  effect  as  actually  to  in-  fected  thereby  have  been  properly  com- 

terfere  with  the  ordinary  comfort  phys-  pensated  in  damages,  if  found  entitled 

ically   of    human   existence,    and   the  thereto. 

inconvenience  must  \ie  something  more  City  streets  are  not  exclusively  for 

than  fancy,  delicacy,  or  fastidiousness :  the  passage  of  persons  and  vehicles, 

Moak  V.  Packard,  71  Me.,  309.  but  for  all  the  other  purposes  to  which 

A  burial  ground  is  not,  per  se,  a  nui-  it  is  customary  to  devote  them, 

sance  to  a  person  living  in  its  immedi-  Every  one,  in  locating  his  business 

ate  vicinity  ;   and   when   he  seeks  to  or  his  residence,  is  presumed  to  do  so 

enjoin  a  private  burial  ground  near  his  in  view  of  the  probability  that  his  in- 

house,  it  is  not  sutiicient  to  allege  in  terests  may  be  affected  by  the  results 

general  tenus,  probable  injury  to  the  which  are  incidental  to  the  gathering 

health  of  his  family  by  the  pollution  of  people  in  the  same  locality  for  resl- 

of  the  air  and  water,  or  other  injurious  dence  and  traffic  :   Henkel  v.  City  of 

consequences;  he  must  state  facts  from  Detroit,  13  N.  West.  Repr.,  611,  Sap. 

which  the  court  can  clearly  see  that  Ct.,  Mich. 
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[4  Exchequer  Division,  309.] 

June  27,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

309]  *MiDGLEY  and  Another  v.  Coppock. 

Vendors  and  Purchasers — Coniraet  of  Sale — Agreemetit  by    Vendor  to  discharffe  oR 
**Otet(jffnuffs"  be/ore  the  Completion  of  the  Purchase — Cfuirge  upon  Houses  for  Im- 
provertietU  of  Street, 

The  plaintiffs  bought  of  the  defendant  three  houses,  and  by  the  contract  of  sale  the 
latter  njjreed  to  discharge  "  all  rates,  taxes,  and  outgoings  "  up  to  the  time  of  comple- 
tion. The  purchase  whs  completed,  and  afterwards  payment  was  demanded  from  the 
plaintiffs  of  the  expenses  incurred  under  a  local  act  in  improving  the  street  in  which 
the  houses  stood.  The  work  had  been  done  some  time  before  the  houses  belonged 
to  the  defendant,  and  at  the  time  of  sale  to  the  plaintiffs  neither  party  was  aware  of 
the  charge.  The  plaintiffs,  having  paid  the  sum  demanded,  sued  to  recover  the 
same  from  the  defendant : 

Ileldf  that  the  charge  for  improvinsf  the  street  was  an  "  outgoing"  which  the  de- 
fendant had  bound  iiimself  to  discharge,  and  that  the  plaintiffs  were  entitled  to 
recover  it  from  him. 

Action  to  recover  the  sum  of  £70  19^.  3d. 

At  the  trial  before  Lopes,  J.,  the  following  facts  were 
proved : 

By  an  agreement  dated  the  29th  of  June,  1877,  the  plain- 
tiffs entered  into  a  contract  to  buy  of  the  defendant  three 
houses  called  Richmond  Terrace,  Stockport  Road,  Man- 
chester. The  contract  of  sale  contained  the  following  clause : 
"All  rent,  rates,  taxes,  and  outgoings  payable  in  respect 
of  the  premises  shall  be  received  and  discharged  by  the 
vendor  up  to  the  time  of  completion,  such  rents  and  out- 
goings being  apportioned  if  necessary."  The  purchase  was 
to  be  completed  upon  the  29th  of  July,  1877.  In  the  year 
1873  the  corporation  of  Manchester,  under  the  powers  of  the 
Manchester  General  Improvement  Act,  1851  ('),  had  caused 

(<)  By  the  Manchester  General  Im-  and  sewered  and  drained,  levelled,  flag- 
provement  Act,  1851  (14  &  15  Vict,  ged  and  paved,  or  other  wise  completed, 
c.  cxix),  8.  15  :  "If  any  street  or  part  in  such  manner  and  within  sacb  time 
of  a  street  (not  being  a  highway  repair-  as  the  council  shall  order  and  direct ; 
able  by  the  inhabitants  at  large)  which  and  thereupon  the  respective  owners  of 
now  is  or  shall  at  any  time  hereafter  the  houses  and  grounds  lying  alongside 
be  formed  or  set  out  within  the  borough  or  adjoining  to  the  said  street,  notwith- 
shall  not  be  sufficiently  sewered  and  standing  any  parts  of  such  street  may 
drained,  levelled,  flagged  and  paved,  include,  pass  over, .lie  opposite,  or  be 
to  the  satisfaction  of  the  council,  it  adjacent  to  any  cross  or  other  street  or 
shall  be  lawful  for  the  council,  at  any  any  part  thereof,  shall  within  such 
time  and  from  time  to  time  after  the  time  and  in  such  manner  as  .shall  bd 
passing  of  this  act,  by  any  writing  expressed  in  such  order,  at  their  ro- 
under the  hand  of  the  town  clerk,  to  spective  charges  and  expenses,  remove 
order  that  any  such  street  or  part  all  obstructions,  and  well  and  sufR- 
thereof  shall  be  freed  from  obstruction,  ciently  sewer  and  drain,  level,  flag  and 
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the  street  in  which  the  hoases  stood  to  be  paved,  sewered, 
*and  drained,  and  a  part  of  the  sum  due  in  respect  [310 
of  the  housf*s,  amounting  to  JB70  7^.  6rf.,  remained  unpaid. 
Upon  the  28th  of  April,  1877,  Rush  ton  contracted  to  sell  the 
houses  to  the  ^defendant,  but  no  conveyanre  to  hira  [311 
was  executed.  The  defendant  having  sold  his  right  to  the 
houses  by  the  contract  of  the  29th  of  June  above  mentioned, 

pave,    or    otherwise    complete,    such  the  owner  shall  allow  every  such  occu- 

streets  respectively."  pier  to  deduct  all  sums  of  money  which 

Sect.  17:  *' If  any  such  owners  shall  he  shall  so  pay,  or  which  shall  be 
neglect  or  omit  to  remove  the  obstruc-  levied  by  distress,  out  of  the  rent  from 
tions,  aAd  sewer,  drain,  level,  flag  and  time  to  time  becoming  due  in  respect 
pave,  or  otherwise  complete  such  street  of  the  said  houses  or  ground,  as  if  the 
or  any  part  of  such  street  within  such  same  had  been  actually  paid  to  such 
time  and  in  such  manner  as  expressed  owner  as  part  of  such  rent." 
in  the  said  order,  it  shall  then  be  law-  Sect.  19  :  "In  no  case,  except  as  here- 
ful  for  the  council  to  remove  all  ob-  inafter  mentioned,  shall  any  occupier 
structions,  and  to  sewer,  drain,  level,  be  lialile  to  pay  more  money  in  res|)ect 
flag  and  pave,  or  otherwise  to  complHte,  of  such  charges  and  expenses  as  afore- 
as  tlu»y  shall  think  flt,  the  said  street  said  than  the  amount  of  rent  due  from 
or  such  part  thereof  as  shall  not  have  him  at  the  time  of  the  demand  made 
been  done  pursuant  to  the  said  order,  upon  him  for  such  charges  and  ex- 
and  to  charge  such  respective  owners  penses,  in  case  he  shall  pay  the  same 
with  their  several  proportional  parts  of  or  any  part  thereof,  on  demand,  or  at 
the  charges  and  expenses  thereof  or  the  time  of  the  issuing  the  warrant  of 
which  are  incidental  thereto,  according  distress,  or  the  levying  thereof,  in  case 
to  the  extent  of  their  respective  houses  such  charges  and  expenses,  or  any  part 
and  grounds  lying  alongside  or  adjoin-  thereof,  shall  be  levied  by  distress  : 
ing  to  the  said  street,  such  share  and  Provided  nevertheless,  that  if  any  oc- 
proportion  to  be  ascertained  and  settled  cupier  shall  pay  any  rent  to  his  land - 
by  or  under  the  direction  of  the  said  lord,  after  notice  from  the  council 
council;  and  all  the  charges  and  ex-  delivered  to  him  personally,  or  left  with 
penses  which  the  council  shall  thereby  some  inmate  at  the  place  of  his  occupa- 
sustain,  incur,  or  pay,  and  shall  so  tion  as  aforesaid,  requiring  him  not  so 
charge  upon  such  owners  respectively,  to  do,  such  occupier  shall  be  liable  to 
shall,  on  demand,  be  forthwith  paid  pay  in  res)>ect  of  such  charges  and  ex- 
.and  refunded  to  the  council  by  such  penses  the  amount  of  the  rent  so  paid 
owners  respectively,  and,  together  with  by  him  after  such  notice,  or  the  same 
interest  from  and  after  the  expiration  of  may  be  recovered  from  him  by  warrant 
three  calendar  months  from  the  date  of  distress  as  aforesaid  ;  and  after  any 
when  the  completion  of  the  street  shall  such  notice  shall  have  been  delivered 
....  be  certified  by  the  council,  shall  or  left  as  aforesaid,  it  shall  not  be  law- 
be  recoverable  by  action  of  debt  in  any  ful  for  the  landlord  of  the  premises  to 
court  of  competent  jurisdiction."  which  such  notice  applies  to  commence 

Sect.    18  :    "  By   way   of  additional  or  prosecute  any  action  at  law  for  the 

remedy  it  shall  be  lawful  for  the  coun-  recovery  of  rent  for  such  premises  until 

cil,   whether  any  such   demand  shall  the  charges  and  expenses  on  account 

have  been  made  u(>on  such  owner  or  of  which  such  notice  shall  have  been 

not,  to  require  the  payment  of  all  or  given  shall  be  paid." 

any  part  of  such  charg»»s  and  expenses  By  the  interpretation  clause  (s.  144), 

from  the  person,  who  shall  then  or  at  **  the  word  '  owner '  shall  mean  the  per- 

auy  time   thereafter  occupy  any  such  son  for  the  time  being   receiving  the 

houses  or  ground  ;  and  in   default  of  rack-rent  of  the  lands  or  premises  in 

payment  thereof  by  such  occupier,  on  connection    with  which    the   word    is 

demand  by  the  council,  the  same  may  used,  or  who  would  receive  the  same 

be  levied  by  distress,  and  any  justice  if  such  lands  or  premises  were  let  at  a 

may  issue  his  warrant  accordingly;  and  rack-rent." 

ai  Eno.  Rkp.  66 


522  EXCHEQUER  DIVISION.  [Vol.  IV. 

1879  Midgley  v.  Coppock. 

the  conveyance  to  tlie  plaintiflfs  was  executed  upon  tl»e  7th 
of  August.  The  plaintifTa  and  the  defendant  at  the  time  of 
both  the  contract  and  the  completion  were  ignorant  that  any 
claim  existed  in  respect  of  improving  the  street  in  which  the 
houses  stood.  Afterwards  the  corporation  of  Manchester 
demanded  payment  of  £70  7s,  5d.^  which,  together  with  11^. 
lOd.  for  interest,  was  discharged  by  the  plaintiffs.  They 
now  sought  to  recover  these  sums  from  the  defendant. 

Lopps,  J.,  gave  judgment  for  the  defendant  upon  the 
ground,  that  the  words,  as  to  apportionment  at  the  end  of 
the  clause,  showed  that  it  was  intended  to  extend  only  to 
such  charges  as  were  capable  of  being  apportioned. 

The  plaintiffs  appealed. 

Edwai'ds^  Q.C.,  for  the  plaintiffs:  The  defendant  agreed 
in  express  terms  that  he  would  discharge  all  "outgoings" 
becoming  due  before  the  completion  of  the  purchase.  The 
word  ''  outgoing"  has  a  very  extended  meaning,  and  is  wide 
enough  to  include  the  charge  for  improving  the  street,  which 
had  existed  ever  since  th«  year  1873. 

GoTst,  Q.C.,  and  J,  F,  Leese,  for  the  defendant :  The  ex- 
pense of  improving  the  street  is  a  charge  upon  the  person 
and  not  upon  the  property:  it  is  a  penalt}''  imposed  upon  the 
owner  for  the  time  being  :  Tidswell  v.  Whitworih  (*).  The 
31 2 J  work  was  done  by  *the  corporation  of  Manchester  in 
1878,  when  neither  the  plaintiffs  nor  the  defendant  were 
owners. 

[BiiAMWELL,  L,J.:  Tidswell  v.  Whitworthf^)  seems  a 
clear  case :  the  landlord  was  bound  to  level,  sewer,  and  pave 
the  street:  this  he  failed  to  do,  and  then  he  wished  to  make 
his  tenant  liable  for  the  consequences  of  his  own  default. 

Brett,  L.J. :  The  argument  for  the  present  defendant 
comes  to  this,  that  the  plaintiffs  were  ill-advised  to  pay  the 
amount  claimed  by  the  corporation.] 

It  is  unnecessary  to  argue  that  the  payment  by  the  plain- 
tiffs was  voluntary:  but  at  all  events  the  defendant  is  not 
liable  to  the  charge  :  the  corporation  had  no  remedy  against 
the  defendant.  Tldsioell  v.  Whitworth  (^)  \9  approved  of 
and  distinguished  in  Thompson  v.  Lapworth  (").  At  all 
events,  a  sum  equal  to  tiie  rent  of  the  houses  during  three 
months  is  all  that  the  plaintiffs  can  recover  from  the  defend- 
ant;  for  he  was  owner  of  them  only  during  that  period,  and 
the  plaintiffs  are  entitled  merely  to  that  sum,  which  he 
might  have  been  compelled  to  pay.  But,  further,  in  any 
point  of  view,  the  expense  of  improving  the  street  ceased  to 
be  an  *' outgoing"   within  the  meaning  of  the  contract  of 

0)  Law  Rei).,  2  C.  P.,  326.  («)  Law  Rop.,  8  C.  P.,  149. 
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sale  after  the  conveyance  to  the  plaintiffs  had  been  execnted : 
their  claim  is  really  for  compensation  in  respect  of  a  dimi- 
nution in  the  value  of  the  hereditaments  bought  by  them  : 
but  ill  the  absence  of  fraud  no  compensation  can  be  had  after 
the  purchase  has  been  completed  :  Maiison  v.  Thackeri^). 

[Lord  Coleridge,  C.  J.:  Mansori  v.  Tkackeri^)  is  clearly 
distinguishable.  The  compensation  there  claimed  was  in 
respect  of  an  alleged  error  or  misstatement  in  the  particulars 
of  sale :  here  the  defendant  expressly  agreed  to  discharge 
all  demands  existing  before  the  completion  of  the  purchase, 
and  the  work  was  done  some  years  before  the  contract  of 
sale  was  entered  into.] 

Edwards^  Q.C.,  was  not  called  upon  to  reply. 

Lord  Coleridge,  C.J.:  This  is  an  appeal  by  the  plain- 
tiffs from  a  decision  of  Lopes,  J.,  in  favor  of  the  defendant. 
The  action  was  brought  upon  an' agreement  for  the  sale  of 
certain  hereditaments,  *which  contained  a  clause  [313 
providing  that  all  rates,  taxes,  and  outgoings  should  be  dis- 
charged by  the  vendor.  The  plaintiffs  claimed  a  little  more 
than  £70,  being  the  remainder  of  a  certain  sum  said  to  be 
due,  and,  in  fact,  paid  to  the  corporation  of  Manchester  for 
improving  the  street  in  which  the  houses  were  standing. 
The  plaintiffs,  who  had  bought  the  houses  of  the  defendant, 
were  called  upon  to  discharge  the  balance  of  a  sum  which 
the  contract  of  sale  did  not  state  to  be  due.  The  question 
is  whether  the  defendant  is  bound  to  repay  that  sum  to  the 
plantiffs,  who  were  compelled  to  liquidate  it  by  virtue  of 
the  act  for  the  improvement  of  Manchester.  We  need  not 
discuss  all  the  sections  which  have  been  cited ;  but  this  at 
least  is  clear,  that  when  the  property  subject  to  the  charge 
is  occupied  by  a  tenant,  that  tenant  can  be  made  pay  by  the 
process  contained  in  the  section:  that  is  to  say,  by  succes- 
sive distresses  levied  from  time  to  time,  he  can  be  prevented 
from  paying  the  rent  to  the  landlord.  I  say  nothing  as  to 
whether  successive  owners  can  be  compelled  to  pay  directly, 
and  in  their  own  persons,  but  they  can  be  forced  to  pay 
through  the  pressure  which  can  be  put  upon  their  tenants. 
If  I  am  right  in  this  view,  the  charge  upon  the  heredita- 
ments bought  by  the  plaintiffs  was  clearly  an  "outgo- 
ing'' recoverable  from  a  tenant.  All  "outgoings"  of  this 
kind  the  vendor  was  by  the  contract  of  sale  bound  to  dis- 
charge, and  as  he  failed  to  fulfil  his  contract,  he  is  liable  to  re- 
imburse the  yjurchasers,  who  are  the  present  plaintiffs.  The 
ground  upon  which  Lopes,  J.,  decided  the  present  action  has 
not  been  much  argued  before  us.     The  learned  judge  based 

(»)  7  Ch.  D,,  620 ;  23  Eng.  R.,  759. 
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his  judgment  upon  the  words,  '*  sucli  rents  and  outgoings  be- 
ing apportioned  if  necessary."  He  was  of  opinion  that  these 
words  showed  that  the  only  ''outgoings"  to  be  discharged 
by  tlie  vendor  were  sucli  as  from  their  very  nature  were  ca- 
pable of  being  apportioned,  and  that  the  charge  for  improv- 
ing the  street,  being  incapable  of  apportionment  was  not  an 
''outgoing"  within  the  meaning  of  the  clause.  If  the  words 
"if  necessary"  had  been  left  out  of  the  clause  in  the  con- 
tract there  would  have  been  gi-eat  force  in  his  view :  but  the 
effect  of  these  words  was  in  some  degree  overlooked  by  the 
learned  judge.  Some  taxes,  such  as  the  property -tax,  and 
some  rates,  such  as  tlie  poor-rate,  are  apportionable,  and 
accordingly  would  be  apportioned  under  the  clause:  but 
314J  the  *words,  "if  necessary,"  show  that  it  extends  to 
"outgoings"  w^hich  need  not  and  cannot  be  apportioned. 
The  charge  for  improving  the  street  cannot  be  apportioned, 
and  the  defendant  has  not  discharged  it.  I  may  add  that  I 
do  not  desire  to  say  a  single  word  in  derogation  of  TidsweU 
V.  W/iiiwori/i(*).  It  was  a  case  of  landlord  and  tenant,  and 
not  of  successive  owners;  the  relation  of  vendor  and  pur- 
chaser was  not  present  to  the  minds  of  the  judges. 

BitAMWELL,  L.J.:  I  am  of  the  same  opinion,  and  for  the 
same  reasons.  Our  judgment  is  not  at  all  inconsistent  with 
TidsweU  v.  Whitworth  (*) :  there  the  landlord  could  not 
make  lhe  tenant  pay  for  his  own  default.  In  Mansow^, 
77^a6•i•^(')  the  agreement  relied  on  was  for  compensation  in 
respect  of  any  error  or  misstatement  in  the  particulars  of  sale. 
In  the  action  before  us  the  plaintiffs  rely  upon  an  express 
contract  by  the  defendant  to  discharge  the  amount,  which 
they  have  been  compelled  to  pay. 

Brett,  L.J.:  I  concur,  and  have  only  to  add  that  the 
reasons  assigned  by  Lord  Coleridge  are  to  be  taken  as  the 
grounds  of  the  decision  of  this  court. 

Judgment  reversed. 

Solicitors  for  plaintiffs :  Pitman  <£  Lane^  for  J.  E.  &  K 
Whitworth,  Manchester. 

Solicitors  for  defendant :  Sewell  &  Edwards^  for  F.  J. 
Marlow,  Manchester. 

(»)  Law  Rep.,  2  C.  P.,  326.  (•)  7  Ch.  D.,  620 ;  28  Eng.  R..  769. 

See  a»i/e,  page  73  note. 
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[6  Exchequer  Division,  1.] 
June  18,  1879. 

*//i  re  an  Application  of  The  Warwick  and  Bir-  [1 
MiNGiiAM  Canal  Navigation  and  Another  v.  The  Bir- 
mingham Canal  Navigations  and  Others. 

Ex  parte  The  London  and  North  Western  Railway 
Company  and  The  Bimingham  Canal  Navigations. 

RuHwmf  and  Canal  Traffic— RegiUation  of  Railways  Act,  1878  (36  d:  87  Viet.  e.  48). 
««.  11,  12 — Throuffh  RtUe — Railway  Commisno^iers*  Jurisdictitm  to  aUer  ToUtfaud 
by  Statute — Absence  of  Party  ifitereated. 

Under  au  act  in  1 846  the  B.  Canal  Company  were  authorized  to  char^  certain 
tolls,  rates,  and  duen  for  ^oods  trafhc  in  respect  of  the  canals  and  other  works  of  the 
company,  and  were  prohibited  from  making  an  order  to  reduce,  advance,  or  other- 
wise vary  all  or  any  of  such  toils,  rates,  or  dues,  without  the  consent  of  a  railway  com- 
pany, who  guaranteed  that,  if  the  income  of  the  canal  company  in  any  year  was 
insufficient  to  pay  a  dividend  of  £4  per  cent,  on  the  capital  of  the  canal  company,  the 
railway  company  would  make  up  the  deficiency. 

The  B.  Canal  Company  was  one  link  in  a  chain  of  canals  owned  by  various  compa- 
nies and  forming  a  continuous  line  of  navigation  between  two  points.  In  pursuance 
of  an  application  made  to  them  by  one  of  those  companies  the  Railway  Commissioners, 
under  the  Kes^ulation  of  Railways  Act,  1878,  s.  11,  made  an  order  allowing  through 
TAtiis  for  g(X)ds  traffic  between  those  two  points,  the  effect  of  which  would  be  to  reduce 
the  tolls  of  the  B.  Canal  Company  below  the  maximum  allowed  by  the  act  of  1846, 
and  below  the  amounts*  theretofore  charged  by  the  company.  The  railway  company 
Were  not  represented  before  the  commissioners,  and  did  not  consent  to  the  order  or 
to  any  variation  of  the  tulia : 

I/e/d,  that  the  order  was  made  without  jurisdiction,  and  must  be  restrained  by 
prohibition ; 

By  Kelly,  C.B.,  because  the  commissioners  could  not  make  an  order  affecting 
*the  liability  of  the  railway  company  under  their  guarantee  without  at  least  [2 
hearing  them ; 

By  Pollock,  B.,  and  Hawkins,  J.,  because  the  consent  of  the  railway  company  had 
not  been  obtained,  and  the  Rugulation  of  Railways  Act,  1873,  gave  the  commission- 
ers no  power  without  such  consent  to  reduce  the  tolls,  rates,  or  dues  as  authorized 
by  the  act  of  1846. 

The  Company  of  Proprietors  of  the  Warwick  and  Bir- 
mingliam  Canal  Navigation  and  the  Company  of  Proprietors 
of  the  Warwick  and  Napton  Canal  Navigation  (hereinafter 
called  the  Warwick  Canal  Companies)  having  canals  which 
form  part  of  a  continuous  line  of  inland  navigation  between 
South  Staflfordshire  and  the  river  Severn  on  the  one  hand, 
and  London  and  the  river  Thames  on  the  other,  gave  notice 
in  1876  under  the  Regulation  of  Railways  Act,  1873,  s.  11, 
to  the  Company  of  Proprietors  of  tlie  Birmingham  Canal 
Navigations  (hereinafter  called  the  Birmingham  Canal  Com- 
pany), and  to  each  of  the  other  canal  companies  which  also 
formed  part  of  the  said  line  of  navigation,  of  proposed  through 
rates  for  the  traffic  of  goods  over  the  said  line,  stating  both 
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the  amount  and  tlieir  apporf  ionment  and  the  routes  by  which 
the  traffic  was  proposed  to  be  forwarded.  The  Birmingham 
Canal  Company  and  some  of  the  other  canal  companies  gave 
written  notice  of  their  objections,  and  appeared  before  the 
Railway  Commissioners,  and  were  heard  by  counsel  in  sup- 
port of  their  objections. 

The  WarwicK  Canal  Companies  gave  a  written  notice  of 
their  proposals  to  the  London  and  North  Western  Rail- 
way Company,  to  which  plie  solicitor  for  that  company 
replied  in  writing,  stating  that  the  railway  company  hai 
no  control  over  the  Birmingham  Canal  Company,  and  re- 
questing the  Warwick  Canal  Companies  to  withdraw  their 
notice  so  far  as  the  railway  company  was  concerned.  Witli 
this  exception  the  railway  company  sent  no  answer  to  the 
jiotice,  and  did  not  appear  before  tliecommissionersby  coun- 
sel or  otherwise. 

At  the  hearing  before  the  commissioners  the  Birmingham 
Canal  Company  made  various  objections  to  the  proposed 
rates,  apportionments,  and  routes;  inter  alia,  that  the  com- 
missioners had  no  jurisdiction  to  make  the  order  prayed  for, 
on  the  ground  that  if  allowed  it  would  have  the  effect  of  re- 
3]  ducing  or  varying  *the  tolls,  rates,  and  dues  payable 
and  theretofore  paid  in  respect  of  their  canals  and  other 
works,  and  that  the  company  were  forbidden  by  statute  to 
make  any  such  reduction  or  variation  without  the  consent 
of  the  London  and  North  Western  Railway  Company,  who 
had  not  consented.  In  support  of  this  contention  the  Bir- 
mingham Canal  Company  relied  upon  the  London  and  Bir- 
mingham Railway  and  Birmingham  Canal  Arrangement  Act, 
1846,  9  &  10  Vict.  c.  ccxliv. 

By  8.  5  of  that  act  it  was  enacted  that  without  the  previ- 
ous consent  of  the  London  and  Birmingham  Railway  Com- 
pany (which  is  now  merged  in  the  London  and  North 
Western  Railway  Company)  the  canal  company  should  not 
"make  any  order  to  reduce,  advance,  or  otherwise  vary  all 
or  any  of  the  tolls,  rates,  or  dues  for  tlie  time  being  payable, 
or  to  become  payable  under  the  recited  acts,  any  or  either 
of  them,  or  otherwise  howsoever  upon  or  in  respect  of  the 
canals  and  other  works  of  the  same  company,  or  the  use  or 
enjoyment  thereof  respectively  within  the  respective  powers 
for  those  purposes  which  are  or  for  the  time  being  shall  be 
subsisting,  nor  without  the  like  consent  enter  into  any  ar- 
rangement or  agreement  with  any  person  in  respect  of  any 
such  tolls,  rates,  or  dues,  or  rescind  or  in  any  manner  alter 
or  vary  any  such  arrangement  or  agreement  which  now  is  or 
lor  the  time  being  shall  be  subsisting." 
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By  s.  6  it  was  enacted  that  whenever  the  consent  of  the 
railway  company  was  requisite  such  consent  might  be  given 
by  the  directors  for  the  time  being  of  the  railway  company, 
and  signified  in  writing  either  under  the  common  seal  of  the 
company  or  under  the  hand  of  the  chairman  for  the  time 
being  of  the  board  of  directors,  or  under  the  hands  of  any 
two  of  such  directors. 

By  8.  15  it  was  enacted  that  if  and  so  often  as  in  any  year 
the  net  amount  of  the  tolls,  rates,  dues,  rents,  and  other  an- 
nual profits  or  income  arising  from  the  canals,  works,  prop- 
erty, and  effects  of  the  canal  company  should  be  insufficient 
to  produce  a  dividend  of  £4  per  cent,  upon  the  then  capital, 
the  London  and  Birmingham  Railway  Company  should 
pay  to  the  canal  company  such  sum  as  would  make  up  the 
deficiency. 

The  maximum  tolls,  rates,  and  dues  to  be  taken  by  the 
canal  company  were  specified  in  Schedule  C. 

*The  Railway  Commissioners  considered  that  the  rail-  [4 
way  company  had  by  their  conduct  acquiesced  in  the  appli- 
cation of  the  Warwick  Canal  Companies,  but  that  their  con- 
sent was  not  required  to  the  order  prayed  for,  and  they 
made  an  order  (20th  of  June,  1877)  allowing  the  proposed 
through  tolls,  rates,  and  routes  as  being  **  a  due  and  reason- 
able facility  in  the  interest  of  the  public,"  making,  however, 
some  alterations  in  the  apportionments  among  the  various 
companies. 

Proceedings  having  been  taken  to  get  a  case  stated  for  the 
opinion  of  the  court  and  having  failed,  the  Birmingham  Ca- 
nal Company,  and  also  the  London  and  North  Western 
Railway  Company,  in  February,  1878,  obtained  rules  call- 
ing upon  the  Warwick  Canal  Companies  to  show  cause  why 
a  writ  of  prohibition  should  not  issue,  to  restrain  them  and 
the  Railway  Commissioners  from  enforcing,  or  in  any  way 
proceeding  to  enforce  the  order  of  the  20th  of  June,  1877,  or 
so  much  thereof  as  related  to  the  Birmingham  Canal  Com- 
pany or  their  rates,  tolls,  or  dues. 

After  hearing  counsel  on  the  27th  and  28th  of  June,  1878, 
and  on  June  16,  17  and  18,  1879,  upon  various  other  points, 
the  court  desired  that  the  argument  might  be  confined  to  the 
objection  stated  above  upon  the  act  of  1846. 

Wills,  Q.C.,  Pembei\  Q.C.,  and  R.  E.  Webster,  Q.C.,  for 
the  Warwick  Canal  Companies,  showed  cause  against  the 
rule,  and  contended  that  since  before  1873  no  such  things 
were  known  as  compulsory  through  rates  or  routes,  the  act 
of  1846,  s.  5,  above  set  out,  could  only  refer  to  the  local  tolls 
or  rates  which  the  Birmingham  Canal  Company  were  au- 
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thorized  by  that  act  to  take  in  respect  of  their  own  internal 
traffic  ;  and  that  as  by  the  Regulation  of  Railways  Act,  1873, 
5]  ss.  11  and  12  (')  the  commissioners  *had  power  to  com- 
pel a  company  to  take  less  than  the  maximum  rate  which 

(')  Sect.  11  of  the  Regulation  of  Rail-  the  said  facilities  to  be  so  afforded  are 
•ways  Act,  1873  (86  &  87  Vict.  c.  48),  hereby  declared  to  and  shall  include 
enacts  as  follows  :  "  Whereas  by  s.  2  the  due  and  reasonable  receiving,  for- 
of  the  Railway  and  Canal  Traffic  Act,  warding,  and  delivering  by  every 
1854,  it  is  enacted  that  every  railway  railway  company,  and  canal  company, 
company,  and  canal  company,  and  rail-  and  railway  and  canal  company  at 
way  and  canal  company  shall,  accord-  the  request  of  any  other  such  com- 
ing to  their  respective  powers,  afford  pany,  of  through  trafiSc  to  and  from 
all  reasonable  facilities  for  the  receiv-  the  railway  or  canal  of  any  other 
ing  and  forwarding  and  delivering  of  such  company  at  through  rates,  tolls, 
traffic  upon  and  from  the  several  rail-  or  fares,  (in  this  act  referred  to  a3 
Avays  and  canals  belonging  to  or  worked  through  rates), 
by  such  companies  respectively,  and  for  '*  Provided  as  follows: 
the  return  of  carriages,  trucks,  boats,  **  (1.)  The  company  requiring  the 
and  other  vehicles  ;  and  that  no  such  traffic  to  be  forwarded  shall  give  written 
company  shall  make  or  give  any  undue  notice  of  the  proposed  through  rate  to 
or  unreasonable  preference  or  advan-  each  forwarding  company  stating  both 
tage  to  or  in  favor  of  any  particular  its  amount  and  its  apportionment,  and 
person  or  company  or  any  particular  the  route  by  which  the  traffic  is  pro- 
description  of  traffic  in  any  respect  posed  to  be  forwarded  : 
whatsoever,  or  shall  subject  any  par-  *'  (2.)  Each  forwarding  company 
ticular  person  or  company  or  any  par-  sliall  within  the  prescribed  period  after 
ticular  description  of  traffic  to  any  the  receipt  of  such  notice,  by  written 
undue  or  unreasonable  prejudice  or  notice,  inform  the  company  requiring 
disadvantage  in  any  respect  whatso-  the  traffic  to  be  forwarded  whether 
ever;  and  that  every  railway  company,  they  agree  to  the  rate  and  route,  and 
and  canal  company,  and  railway  and  if  they  object  to  either  the  grounds  of 
canal  company  having  or  working  rail-  the  objection  : 

ways  or  canals  whicii  form  part  of  a  *'(8.)  If   at   the    expiration   of   the 

continuous  line  of  railway,  or  canal,  or  prescribed  period  no  such  objection  has 

railway  and  canal  communication,  or  been  sent  by  any  forwarding  company 

which  have  the   terminus    station  or  the  rate  shall    come  into  operation  at 

wharf  of  the  one   near  the  terminus  such  expiration  : 

station   or    wharf  of  the  other,  shall  *' (4.)  If  an  objection  to  the  rate  or 

afford  all  due  and  reasonable  facilities  route  has  been  sent  within   the  pre- 

for  receiving  and  forwarding  by  one  of  scribed   period,   the    matter    shall    be 

such  railways  or  canals  all  the  traffic  referred  to  the  commissioners  for  their 

arriving  by  the  other  without  any  un-  decision  : 

reasonable  delay  and  without  any  such  "  (5.)  If  an  objection  be  made  to  the 

preference  or  advantage  or  prejudice  granting  of  the  rate  or  to  the  route  the 

or  disadvantage  as  aforesaid,  and   so  commissioners  shall  consider  whether 

that  no  obstruction  may  be  offered  to  the  granting  of  the  rate  is  a  due  and 

the  public  desirous  of  using  such  rail-  rea.sonable  facility  in  the  interest  of  the 

ways,  or  canals,  or  railways  and  canals  public,  and  whether,  having  regard  to 

as  a  continuous  line  of  communication,  the  circumstances,  the  route  propo.sed 

and  so  that  all  reasonable  acconimoda-  is  a  reasonable  route,  and  shall  allow 

tion  may  by  means  of  the  railways  and  or  refuse  the  rate  accordingly  : 

canals  of  the  several  companies  beat  *'(^)  If  the  objection  be  only  to  the 

all  times  afforded  to  the  public  in  that  apportionment   of   the    rate    the   rate 

behalf  :  shall  come  into  operation  at  the  expi- 

"  And  whereas  it  is  expedient  to  ex-  ration  of  the  prescribed  period,  but  ihe 

Slain  and  amend  the  said  enactment :  decision  of  the  commissioneis  as  to  its 

le  it  therefore  enacted  that —  apportionment  shall  be  retrospective  ; 

''  Subject  as  hereinafter  mentioned,  in  any  other  case  the  operation  of  the 
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the  company  was  entitled  to  charge,  it  was  impossible  to 
suppose  that  the  Legislature  intended  to  give  such  a  power 
where  one  company  was  entitled  independently  to  charge 
tolls  and  rates,  and  yet  to  withhold  the  power  where  the 
consent  of  another  company  was  required  to  any  alteration 
in  the  tolls  and  rates  ;  the  very  object  of  the  act  of  1873  be- 
ing to  enable  the  commissioners  to  control  the  tolls  and  rates 
charged  by  companies,  and  to  allow  a  through  rate  if  they 
considered  it  '*  a  due  *and  reasonable  facility  in  the  in-  [6 
terest  of  the  public."  They  also  contended  that  the  London 
and  North  Western  Railway  Company  had  had  an  oppor- 
tunity of  objecting,  and  that  they  must  be  taken  to  have 
waived  their  right  or  acquiesced  in  the  application. 

Sir  J,  Holker^  A.  G.,  C,  Bowen^  and  Potter^  for  the  com- 
missioners, also  showed  cause. 

The  rules  were  supported  hy  Matthews,  Q.C.,  SlrlL  James^ 
Q.C.,  and  Jelf,  for  the  Warwick  Canal  Companies,  and  by 

Pope^  Q.C.,  W.  G,  Harrison,  Q.C.,and  Ji.  S.  Wright^  for 
the  London  and  North  Western  Railway  Company. 

*Kelly,  C.B. :  The  circumstances  of  this  case  are  [7 
very  peculiar  and  the  case  is  of  great  importance  and  con- 
siderable difficulty.  Here  are  several  canal  companies  whose 
canals  stretch  from  the  Birmingham  district  to  the  Thames 
in  London.  The  Warwick  canal  companies,  thinking  that 
it  will  be  for  their  own  advantage  and  also  for  the  benefit  of 
the  public  if  a  through  route  is  established  along  those  canals 
and  a  through  rate  for  traffic  ordered,  apply  to  the  Railway 

rate  shall  be  suspended  until  the  deci-  tioned  in  this  section  shall  be  ten  days 

bion  is  given  :  or  such  longer  period  as  the  commis- 

"(7.)  The  commissioners  in   appor-  sioners  may  from  time  to  time  by  gen- 

tioning    the    through    rate  shnll  take  eral  order  prescribe, 
into  consideration  all  the  circumstances         "  Where  a  railway  company  or  canal 

of    the    case,    including    any    special  company  use,  maintain,  or  work,  or  are 

expense  incurred  in  respect  of  the  con-  party   to    an   arrungetiient   for  using, 

struction,  maintenance,  or  working  of  maintaining,  or  working  steam  vessels 

the  route,  or  any  part  of  the  route,  as  for  the  purpose  of  carrying  on  a  com- 

well  as  any  special  charges  which  any  munication  between  any  towns  or  ports, 

company   may   have   been   entitled  to  the  provisions  of  this  section  shall  ex- 

roake  in  respect  thereof :  tend  to  such  steam  vessels  and  to  the 

'•  (8.)  It  shall  not  b9  lawful  for  the  traffic  carried  thereby, 
commissioners  in  any  ca.se  to  compel         "Sect.  12.  Subject  to  the  provisions 

any  company  to  accept  lower  mileage  in  the  last  preceding  section  contained, 

rates  than    the    mileage    rates   which  the  commissioners  shall  have  full  power 

8uch  company  may  for  the  time  being  to  decide  that  any  proposed  through 

letrally  be  charging  for  like  traffic  car-  rate   is  due   and   reasonable,  notwith- 

ried  by  a  like  mo<le  of  transit  on  any  standing  that  a  less   amount  may  be 

other  line  of  comnmnication  between  allotted   to   any    forwarding   company » 

the  same  ]>oints,  being  the  points  of  out  of  such  through  rate  than  the  max- 

departure  and   arrival  of  the  through  imum  rate  such  company  is  entitled  to 

route  :  charge,  and  to  allow  and  apportion  such 

••(9.)  The   prescribed    period    men-  through  rate  accordingly." 

31  Eng.  Rep.  67 
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Commissioners  for  an  order  accordingly.  There  appear  be- 
fore the  commissioners  the  Birmingham  Canal  Company  and 
various  other  canal  companies  whose  canals  form  part  of  the 
proposed  route  and  which  have  an  interest  in  the  traffic,  but 
the  North  Western  Railway  Company  does  not  appear  be- 
fore them.  In  the  course  of  the  proceedings  the  Birmingham 
Canal  Company,  which  opposed  the  through  rates,  made 
known  to  the  commissioners  that  under  their  act  of  1846  the 
canal  company  had  no  power  whatever  to  be  parties  to  any 
measure  which  would  have  the  effect  of  lowering  their  rates 
without  the  consent  of  the  North  Western  Railway  Com- 
pany, and  that  the  consent  of  the  canal  company  or  the 
withdrawal  of  objections  by  them  was  of  no  avail.  The 
•commissioners  knew  that  from  the  arguments  and  statements 
•made  to  them  by  the  Birmingham  Canal  Company,  just  as 
well  as  we  know  it  now,  and  that  quite  independently  of  the 
fact,  to  which  Mr.  Pope  has  last  called  our  attention,  that 
the  act  of  1846  (9  &  10  Vict.  c.  ccxliv)  is  by  s.  30  made  a 
public  act.  The  provisions  of  that  act  were  all  detailed  be- 
fore the  commissioners  by  those  who  represented  the  Bir- 
mingham Canal  Company,  and  as  soon  as  the  commissioners 
found  a  state  of  things  existing  which  altogether  disqualified 
the  canal  company  from  giving  any  consent  or  withdrawing 
any  objection  to  a  proposal,  which  might  have  the  elBfect  of 
diminishing  the  canal  tolls  or  rates  without  the  consent  of 
the  North  Western  Railway  Company,  I  think  the  commis- 
sioners were  bound  as  a  matter  of  law,  in  accordance  with 
the  practice  of  every  court,  to  cause  notice  to  be  given  to  the 
North  Western  Company,  who  were  as  deeply  interested  in 
the  question  to  be  determined  as  any  of  the  parties,  to  ap- 
pear before  them.  Had  they  done  so,  the  counsel  for  that 
company  might  have  urged  before  the  commissioners  that 
which  they  have  now  urged  before  us,  and  which  might  have 
8]  satisfied  *the  commissioners  that  not  only  would  it  be 
Unjust  to  make  the  order,  but  that  they  had  no  power  to 
make  it. 

It  may  be  that,  so  far  as  affects  the  public,  and  also  as  be- 
tween the  Warwick  canal  companies  and  the  Birmingham 
Canal  Company  and  the  rest  of  the  canal  companies,  it  would 
be  desirable  and  equitable  to  establish  the  proposed  through 
rate.  But  to  say  that  this  order  ought  to  stand  to  the  prej- 
udice of  the  North  Western  Company  in  the  way  I  shall 
point  out  it  would,  and  without  hearing  that  company  against 
the  order,  seems  to  me  to  be  opposed  to  the  first  principles 
of  tlie  law  and  to  justice. 

Now  what  was  the  case  ?    For  a  good  consideration  an  ar 
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raiigement  sanctioned  by  Parliament  was  made  between  the 
Birmingliam  Canal  Company  and  the  railway  company,  and 
ill  order  to  avoid  what  would  be  to  tlie  prejudice  oi  the  pub- 
lic, namelj%  constant  disputes,  litigation  and  expense  be- 
tween the  two  companies,  the  railway  company  guaranteed 
(by  8.  15  of  the  act  of  1846)  that  if  in  any  year  the  tolls, 
rates,  and  other  profits  of  the  canal  company  were  insuffi- 
cient to  produce  a  dividend  of  £4  per  cent,  upon  the  capital 
of  the  canal  company,  the  railway  company  should  pay  so 
much  as  would  make  up  the  deficiency. 

The  canal  company  were  anxious  to  secure  this  £4  per 
cent,  on  their  capital,  and  therefore  agreed  that  no  change 
should  be  made  which  might  have  the  effect  of  diminishing 
the  rates  to  be  earned  and  received  by  them  without  the 
consent  of  the  railway  company,  tlfat  consent  to  be  signified 
in  writing  in  a  solemn  form  under  the  common  seal  of  the 
company,  or  under  the  hand  of  the  chairman  or  of  any  two 
of  the  directors.  The  order  of  the  commissioners  sets  aside 
that  agreement  as  completely  as  if  it  had  never  been  made, 
or  as  if  the  railway  company  had  in  the  pescribed  form 
sanctioned  the  alteration.  What  power  have  the  commis- 
sioners to  break  or  set  at  naught  an  agreement  for  valuable 
consideration  deliberately  made  between  these  companies? 
They  have  none — at  least  certainly  not  without  having  both 
companies  before  them  and  hearing  by  counsel  or  otherwise 
tlie  railway  company.  If  this  order  is  carried  into  effect, 
and  it  happens  to  reduce  the  profits  of  the  canal  company 
so  that  they  cannot  pay  £4  per  cent,  on  their  capital,  the 
railway  company  must  so  long  as  this  order  is  in  operation 
make  up  the  deficiency.  I  do  not  say — because  we  are  not 
^called  upon  to  determine  any  such  question — whether,  [9 
if  the  railway  company  had  appeared  before  them,  the  com- 
missioners would  or  would  not  have  had  jurisdiction  to  make 
this  order  on  certain  conditions.  With  full  knowledge  of 
all  the  circumstances  and  of  the  injurious  consequences  that 
may  result  to  the  railway  company,  they  have  made  this 
order  without  their  consent,  without  even  hearing  them. 

It  is  said  that  something  took  place  between  the  solici- 
tors, or  some  officers  of  the  railway  company  and  the  War- 
wick canal  companies,  as  to  a  notice  given  by  those  compa- 
nies to  the  railway  company  which  the  latter  desired  them 
to  withdraw.  I  do  not  enter  into  that  question  at  all  be- 
cause it  does  not  arise  in  this  case.  It  was  not  a  notice 
emanating  from  the  commissioners  calling  upon  the  railway 
company  to  appear  before  them  ;  it  was  not  anything  which 
would  have  authorized  the  railway  company  to  go  before 
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the  commissioners  when  the  parties  were  all  assembled  and 
say  they  desired  to  be  heard. 

I  think,  therefore,  that  the  order  was  against  law  and 
jasti(5e  and  made  without  jurisdiction  and  must  be  set  aside. 

Pollock,  B.:  The  order  of  the  Railway  Commissioners 
dealt  with  a  continuous  line  of  traffic  carried  by  a  series  of 
canals  from  Birmingham  and  the  surrounding  district  to  the 
river  Thames;  and,  so  far  as  it  was  object^  to  by  those 
who  obtained  the  rales  for  a  prohibition,  dealt  with  one  link 
in  that  chain  of  canals,  viz.,  the  Birmingham  Canal  Com- 
pany. The  commissioners  find  generally  that  the  through 
rates  asked  for  by  the  applicant  companies,  the  Warwick 
and  Birmingham  Canal  Company  and  the  Warwick  and 
Napton  Canal  Company,  are  ''a  due  and  reasonable  facility 
in  the  interests  of  the  paWic,"  and  that  the  proposed  routes 
are  reasonable  routes.  We  may  dismiss  all  questions  about 
reasonable  routes,  the  only  question  for  us  being  about  rates. 

Now  I  assume  that  the  finding  of  the  commissioners,  that 
the  through  rate  is  a  due  and  reasonable  facility  in  the  in- 
terests of  the  public,  is  a  perfectly  correct  finding.  That  is 
not  a  matter  on  which  we  have  to  express  any  opinion.  Our 
office  is  limited  to  seeing  whether  tliey  have  any  jurisdiction 
to  grant  the  through  rate  at  all.  It  is  saicj  that  they  have 
10]  tio  jurisdiction,  because  their  *order  is  in  contravention 
of  the  act  of  1846,  9  &  10  Vict.  c.  ccxliv,  which  was  the  joint 
act  of  the  London  and  Birmingham  Railway  Company  and 
the  Birmingham  Canal  Company,  and  because  the  interests 
created  or  provided  for  by  that  act  were  not  represented  be- 
fore the  commissioners.  This  is  a  most  important  question, 
and  it  is  desirable  to  look  at  the  history  of  the  legislation 
and  the  mischief  sought  to  be  remedied. 

Mr.  Card  well's  Act  of  1854,  17  &  18  Vict.  c.  31,  gave  to  the 
Court  of  Common  Pleas  for  the  first  time  a  jurisdiction  con- 
trolling the  right  of  railway  and  canal  companies  as  public 
carriers  in  many  respects.  It  deals  with  two  branches  of 
carriage  by  railways  and  canals,  first,  with  cases  where  a 
preference  was  given  to  one  customer  or  one  class  of  traffic 
over  another;  and,  secondly,  with  a  requirement  of  the 
public  that  every  company  having  railways  or  canals  which 
formed  part  of  a  continuous  line  of  communication,  or  which 
had  the  terminus  station  or  wharf  of  the  one  near  the  ter- 
minus station  or  wharf  of  the  other,  should  afford  all  due 
and  reasonable  facilities  for  receiving  and  forwarding  all  the 
traffic.  Under  that  act  I  think  any  company,  called  upon 
to  do  something  under  either  branch  of  those  requirements, 
would  have  had  a  perfect  answer  if  they  had  shown  that 
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what  they  were  called  on  to  do  was  not  "according  to  their 
respective  powers."  Those  are  the  very  words  nsed  at  the 
beginning  of  s.  2  of  that  act,  and  the  whole  of  that  section  is 
recited  in  a.  11  of  the  act  of  1873,  36  &  37  Vict.  c.  48.  The 
act  of  1873  for  the  tirst  time  provides  for  through  rates,  but 
there  is  no  power  given  to  one  person  as  a  member  of  the 
public  or  as  a  customer  of  the  companj  to  apply  to  the  com- 
missioners to  enforce  upon  a  line  of  railway  or  canal  through 
rates.  A  scheme  for  the  jurisdiction  of  the  commissioners 
is  set  out  in  the  sub-sections  of  s.  11,  under  which  all  the 
power  they  have  is  to  consider,  when  a  proposal  has  been 
made  by  one  company  and  rejected  by  another,  whether 
that  which  is  proposed,  or  (we  may  assume  also)  a  reason- 
able modification  of  it,  is  a  due  and  reasonable  facility  in 
the  interests  of  the  public.  Sect.  12  gives  the  commissioners 
full  power  to  deal  with  the  through  rate,  in  such  a  way  as 
to  require  any  forwarding  company  to  receive  something 
less  than  the  maximum  rate  such  company  is  entitled  to 
charge. 

*Now,  when  you  have  a  statute  dealing  with  a  par-  [H 
ticular  subject-matter,  and  limiting  the  authority  of  the 
commissioners,  and  when  that  statute  does  not  deal  with 
other  rights  of  third  parties  or  with  previous  statutes  regu- 
lating the  rights  of  diflFerent  railway  and  canal  companies, 
that  is  a  strong  argument  to  show  that  it  was  not  the  inten- 
tion of  the  Legislature  to  give  the  power  asked  for  by  those 
who  have  supported  the  order  of  the  commissioners.  I 
ground  my  decision  upon  the  general  language  of  the  act  of 
1873  throughout,  showing  that  there  was  no  intention  to 
create  a  system  by  which  any  member  of  the  public  might 
make  a  complaint  and  require  the  commissioners  to  call  all 
the  companies  in  question  before  them,  and  to  deal  with 
them  generally,  so  as  to  do  what  may  be  substantial  justice. 
In  my  opinion  the  commissioners  had"no  such  power,  and  if 
they  dealt  with  this  matter  in  that  spirit  they  exceeded  their 
jurisdiction. 

The  act  of  1846,  passed  on  the  joint  application  of  the 
Birmingham  Canal  Company  and  the  London  and  Birming- 
ham Railway  Company,  regulated  the  tolls  to  be  received  by 
the  canal  company,  and  provided  that  those  tolls  should  not 
be  lessened,  except  with  the  solemn  consent  given  in  the 
mode  prescribed  by  the  railway  company.  The  Legislature 
must  have  had  in  view  two  objects.  One  was  to  carry  out 
a  fit  and  honest  arrangement  between  those  two  companies 
for  the  sorting  of  the  traffic,  and  for  the  guarantee  by  the 
railwav  company  of  any  deficiency  that  might  take  place  in 
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tbe  dividend  of  the  canal  company  by  reasc 
that  is  merely  a  private  financial  arraiigera 
Parliament.  The  other  oliject  was  a  public 
the  two  means  of  traffic' between  Birmingl 
rounding  district  and  London,  railway  and 
tereata  of  the  piihlio  ;  and  the  Legislature  ] 
of  the  act  of  1846.  that  if  at  any  lime  it 
that  what  was  beneficial  to  the  two  comp 
eonnter  to  the  general  interestsof  the  pnbli 
of  Trade  might  call  upon  the  canal  comp 
Parliament  for  a  statute  to  amend  that  act, 
strong  power  to  give  to  a  public  board,  ai 
the  act  of  1846  is  not  to  be  regarded  mereli 
rangement  between  the  two  companies. 
12]  *Now,  is  there  anything  in  the  act 
an  intention  to  disturb  the  act  of  1846,  or  a 
acts,  of  which  that  act  is  a  type,  and  the  e: 
must  have  been  thoroughly  known  to  th( 
act  of  1873?  1  can  find  no  language  sliowii 
interfere  with  such  an  arrangement  as  wi 
Parliament  in  formeryears.  I  can  hardly  < 
more  inequitable  than  that  the  commissio 
power  to  make  such  an  order  as  that  ma 
and  yet  not  have  power  to  call  befor 
^nancial  intei-esta  of  Ihat  comp 
■  ■j^^^  jffected  by  the  order.  It  might 
-''"■£'eJi?SL_jj,jyui    Railway  Corapanj'  are    i 

■  ^iv^lfcided ^'^^'^  **'  ''"^  Birniiiigham 

iii()rfj^g^^^''"jl|^^^^^neral  welfare  of  thost 

''       '  lOtry  the  mortgagor 

t  to  i)*'  ^^y  *""■   ^' 

'  "^  in  the  interea 

'  of   the   cans 


idc* 


g    was    im 


"""pant  /,„"'»t    «„",'  ;""'  \.  ^"LManr*  wi 
C'D/f-«      I    "I'niiv  ^        diviii  .T^tomert  ,,,„ 

'""''■' ''£','-■'■ '-m";:  •"l:;;;'igraiiwa,' 

Will-  „.,,'"  '«  rw™"  '*'  Wi)»!,i  t    ^commun 

Won  of  „„ ''""iKi  l„.  ,f  "ani,,,;^  ''  'u  ,,„,,  sbonld 
lot  (^  /""-r  to  ,j  •    "'-  at,  „,  ■  "Wi  n,),and  tor 
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Chatham  and  Domr  Rij.  Co,  ('),  where  it  was  held  that  the 
cointiiissioners  had  exceeded  their  jurisdiction  in  ordering  a 
company  to  do  some  act  which  they  had  no  power  to  do  ex- 
cept with  the  consent  of  another  company.  Thedifficulty  in 
carrying  out  the  order  in  tliat  case  was  to  a  great  extent  of  a 
physical  character,  but  the  objection  to  the  order  was  in 
principle  much  tlie  same  as  in  the  present  case. 

Upon  these  grounds  I  think  the  present  order  is  in  excess 
of  the  commissioners'  jurisdiction,  and  as  the  through  rate 
they  have  *sanctioned  is  an  entire  matter  and  was  so  [13 
dealt  with  by  them,  we  cannot  strike  out  so  much  as  relates 
to  the  Birmingham  CanalCompany  and  leave  the  rest  re- 
maining. The  order  therefore  being  bad  in  part  is  bad  in 
its  entirety,  and  this  rule  must  be  made  absolute. 

Hawkins,  J.:  I  am  of  the  same  opinion.  The  effect  of 
the  commissioners'  order  is  to  vary  the  tolls  upon  the  canals 
which  form  part  of  the  system  of  the  Birmingham  Canal 
Company,  and  the  objection  to  the  order  is  that  that  com- 
pany have  no  power  of  their  own  to  alter  these  tolls,  and 
that  that  can  only  be  done,  if  at  all,  by  the  consent  of  the 
North  Western  Railway  Company.  The  North  Western 
Company  were  not  parties  to  the  proceedings  before  the 
commissioners,  and  it  does  not  appear  that  they  were  en- 
joined to  do  anything  by  the  order.  It  is  conceded  that  by 
the  act  of  1846  the  canal  company  were  forbidden  without 
the  consent  of  the  railway  company  to  reduce,  advance,  or 
otherwise  vary,  all  or  any  of  the  tolls,  rates,  or  dues  payable 
in  respect  of  the  canals  or  other  works  of  the  company,  and 
that  tliat  consent  has  never  been  obtained. 

Now  the  act  of  1873  supplied  a  deficiency  in  the  act  of 
1854  with  respect  to  granting  through  rates  or  tolls,  and  I 
think  the  language  of  s.  11,  subss.  1,  2  and  3  of  the  act  of 
1873  is  of  vital  importance  in  considering  the  present  ques- 
tion. Subs.  1  provides  that  the  company  requiring  the 
traffic  to  be  forwarded  shall  give  written  notice  to  the  for- 
warding company  of  the  proposed  through  rate  and  the 
route.  Here  the  Warwick  and  Birmingham  and  the  War- 
wick and  Napton  Canal  Companies  did  give  the  proper 
notice  to  the  Birmingham  Canal  Company,  though  it  does 
not  appear  whether  they  made  the  North  Western  Railway 
Company  parties  to  the  requirement  or  not.  Then  by  subs. 
2  the  forwarding  company  (in  this  case  the  Birmingham 
Canal  Company)  is  within  the  prescribed  period  by  written 
notice  to  inform  the  requiring  company  whether  they  agree 
to  the  rate  and  route,   and  if  they  object  to  either,   the 

(')  2  Ex.  D.,  450;  21  Eng.  R.,  550. 
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grounds  of  the  objection.  It  seems  to  me  that  this  sub-sec- 
tion points  expressly  to  the  case  in  which  the  party  required 
to  do  an  act  has  the  power  to  do  it.  .  If  he  objects  he  is  to 
14]  state  the  ground  of  the  objection.  A  *more  solid  ob- 
jection to  a  requirement  tliat  a  party  shall  agree  to  some- 
thing could  not  be  made  than  this — I  cannot  agree  to  it  be- 
cause I  have  not  the  power.  That  seems  to  me  a  most 
reasonable  and  a  conclusive  objection. 

Tlien  by  subs.  3:  *'  If  at  the  expiration  of  the  prescribed 
period  no  such  objection  has  been  sent  by  any  forwarding 
company,  the  rate  shall  come  into  operation  at  such  expira- 
tion." So  that  if  the  Birmingham  Canal  Company,  after 
receiving  the  statutory  notice,  instead  of  sending  in  their 
objection  had  simply  remained  silent  and  said  nothing,  the 
through  rate  would  have  come  into  operation  at  the  expira- 
tion of  the  prescribed  period  without  any  order  of  the  com- 
missioners. So  that,  although  the  Birmingham  Canal 
Company  had  admittedly  no  power  to  alter  their  tolls,  they 
might  virtually  alter  them  by  remaining  silent  for  the  pre- 
scribed period  after  receiving  the  notice  of  the  Warwick 
Canal  Companies, 

Then  subs.  5  provides  that  if  an  objection  is  made  the  com- 
missioners shall  consider  whether  the  granting  of  the  rate 
"is  a  due  and  reasonable  facility."  In  construing  that  I 
think  one  must  refer  back  to  the  language  of  s.  2  of  the  act 
of  1854,  which  says  that  the  companies  shall  "according  to 
their  respective  powers"  afford  all  reasonable  facilities. 

The  short  ground  therefore  of  my  judgment  is  that  the 
commissioners  have  ordered  the  Birmingham  Canal  Company 
to  do  something  which  that  company  had  no  power  to  do, 
and  had  no  power  to  agree  to  do  wituout  the  consent  of  the 
North  Western  Railway  Company. 

Mule  absolute^  with  costs  against  the  Warwick 
Canal  Companies, 

Solicitors  for  Warwick  Canal  Companies  :  Taylor^  Hoare 
&  Taylor^  for  R.  C.  Heath,  Birmingham. 

Solicitors  for  Railway  Commissioners :  Hare  <fe  Fell^  for 
Solicitor  to  the  Treasury. 

Solicitors  for  Birmingham  Canal  Navigations:  Tucker  & 
Lake^  for  Wragge,  Evans  &  Co.,  Birmingham. 

Solicitor  for  London  and  North  Western  Railway  Com- 
pany :  R.  F.  Roberts. 
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[5  Exchequer  Division,  15.] 
Dec.   16,  1879. 

*MyERS  y.  Dkfries  and  Others.     (No.  2.)        [15 

Practice — Castt — Event — Several  Cames  of  Actiati — Rule  62  of  Rules  of  Hilary  Term, 

l^h'A— Judicature  Act,  1875,  «.  'i^— Order  LV,  rule  1. 

When  in  the  same  action  the  phiintiff  obtains  a  verdict  and  judgment  as  to  one 
cause  of  action,  and  the  dcfcnd:int  obtains  a  verdict  and  jud<;nient  as  to  other  and 
di"itinct  caUvSea  of  action,  the  word  **  event"  in  Order  lv,  rule  1,  is  to  be  read  dis- 
tributively,  and  the  defendant  is  entitled  to  tax  Ins  costs  of  the  issues  found  for  him, 
provided  no  order  otlierwise  is  made  by  the  judj^e  who  tried  tlie  cause  or  the  court. 

Rule  62  of  Rules  of  Hilary  Term,  1853,  is  repealed  by  s.  33  of  the  Judicature 
Act,  1«75. 


Where  an  incorrect  rule  of  damages  and  ten  dollars  costs  of  the  motion  for 
has  been  la'ui  down  by  the  court,  by  such  order,  abide  the  event,  and  upon 
reason  of  which  the  ]>laintifF  faih^i  to  the  final  trial,  the  claim  being  one 
get  a  verdict  for  an  amount  sutfioient  which  might  have  been  sued  upon  in 
to  entitle  him  him  to  costs,  and  on  ap-  the  justice's  court,  the  plaintiff  recov- 
peal  tlie  judgment  is  reversal  and  new  era  less  than  fifty  dollars,  he  is  not  en- 
trial  gninted,  costs  to  abide  the  event,  titled  to  such  costs  :  New  v.  Anthony, 
the  event  is  the    result  of   the   Hcrond  4  Hun,  52. 

trial,  and  if  in  favor  of  plaintiff  for  an  On  the  first  trial  the  complaint  was 

amount  establishing  plaintilT's  right  to  dismissetl,  and  the  exceptions  were  di- 

coats,  this  includes  all  the  costs  of  the  rected  to  be  heard  in  the  first  instance 

action  as  well  of  the /?/•*<  trial  as  of  the  at  the  general  term.     The  general  term 

ap])eal  and  the  new  trial  :  Carpenter  r.  ordered   a    new    trial,  "with    costs  to 

Manhattan    Life    Ins.   Co  ,   18    N.   Y.  abide  the  event."     On  the  second  trial, 

Weekly  Dig.,  IDO.  a  verdict  was  rendered  in  favor  of  the 

Wlierea  judgment  obtained  by  plain-  defendant.     U|X)n  the  taxation  of  the 

tifT  on  a  first  trial   is  reversed  by  gen-  costs,  held,  that  the  defendant  was  not 

eral  term,  and  a  new  trial  ordered  with  entitled  to  the  costs  of  the  review  at 

costs  to  the  defendants  "  to  abide  the  the  general  term  :    l-'nion  Trust  Co.  v. 

event."  and    upon   the   new   trial   the  Whiton,  17  Hun,  5953,  on  ap})eal  dis- 

plaintiff   again   succeeds,   he  may  tax  missed,  78  N.  Y.,  491. 

costs   not  only  for  the  new  trial,   but  In  an  action  of  ejectment  the  plaintiff 

also  costs  of  first  trial  :  Howell  v.  Van  recovered  upon   the  trial  before  a  ref- 

Sicler,  70  N.  Y".,  595,  54  How.,  204,  4  eree  ;    a  new  trial  was  ordered  by  the 

Abb.  N.  C,  1,  affirming  8  Hun,  524.  general  term,  costs  to  abide  the  event. 

See  Cochran  u.  Uottwald,  42  N.  Y.  On  the  second  trial,  defendant  obtained 

Superior  Ct.  li.,  214  :    Lsaac  t.  N.  Y''.,  a  verdict  in  his  favor  :  a  neiw  trial  was 

etc.,  43  N.  Y".  Superior  Ct.  R.,  397.  granted  on   the  ground  of  newly  dis- 

Where  an  order  is  made  by  tliis  covered  evidence,  on  payment  of  |!150 
court  on  appeal  from  a  judgment  re-  costs  and  disbursements  of  the  action, 
versing  the  judgment,  with  costs  "  to  and  ten  dollars  costs  of  the  motion, 
abide  the  event,"  and  without  other  after  payment  of  which  a  third  trial 
limitation,  the  respondent,  if  success-  was  had,  and  a  verdict  rendered  in 
ful  in  the  action,  is  entitled  to  tax  the  favor  of  the  plaintiff.  Held,  that  plain- 
costs  of  the  appeal  :  First  Nat.  Bank  tiff  was  not  entitled  to  tax  costs  for 
V.  Fourth  Nat.  Bank,  84  N.  Y.,  469,  (JO  either  the  first  or  second  trials,  but 
How.  Pr.,  430,  reversing  22  Hun,  503,  only  for  the  third  :  Provost  v.  Farrell, 
and  distinguishing  U.  T.  Co.  u.  Whiton,  13  Hun,  303. 
78  N.  Y.,  491.  Where,  upon  appeal,  a  new  trial  is 

When  an  order  opening  an  inquest  granted,  %cith  costs  to  abide  ecenf-,  the 

directs  that  the  costs  of  the  inquest,  party  succeeding  upon  the  new  trial, 

31  Eng.  Rep.  68 
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whether  respoudent  or  appellant,  is  en-  the  latter  was  entitled  to  his  costs  of 

titled  to  the  costs  of  the  appeal  and  of  opposing  the  motion  for  a  new  trial  : 

tiie  former  trial  :    Mott  v.  Consumers*  Koon  v.  Thurman,  2  Hill,  357. 

Ice  Co.,  8  Daly,  244,  following  Currey  Where  a  party  obtains  a  verdict,  and 

V.  Kider,  2  Cow.,  617,  and  disapproving  the  judgment  entered  thereon  is  subse- 

Sheridan  p.  Genet,  Daily  Reg. ,  Dec.  13,  quently    reversed,    a    venire    de  now 

1878,  Feb.  7,  1879,  and  Lyddy  v.  Ken-  awarded,  and  the  costs  directed  lo  abide 

ny.  Daily  Keg.,  Feb.  10th,  1879.  ^A^  e(;^/2^  of  tiie suit,  such  party,  though 

Where,  on   motion   of  the   plaintiff  he  obtains  a  verdict  on  the  «er</7i(l  trial, 

upon  a  bill  of  exceptions,  a  new  trial  is  not  entitled  to  the  costs  of  defending 

was  granted,   with  costs  to  abide   the  the  writ  of  error :  People  v,  ^»w  York, 

eDent,  and  on  the  second  trial  the  de-  13  Wend.,  049. 
feudant  obtained  a  verdict  ;  held,  that 


[6  Exchequer  Division,  28.] 
Dec.  12,  1879.    ' 

23]  *Webb  V.  East. 

Practice — Production  and  Itutpeclion  of  Documents —  Tendcticy  to  Criminate —  Objection 

on  Oath.  ' 

A  party  to  an  action  who  objects  to  the  production  of  a  document  for  inspec- 
tion, on  tiie  ground  that  it  may  tend  to  criminate  him,  must  make  the  objection  on 
oath. 

This  was  an  action  of  libel  in  which  the  plainfiflp,  who  had 
been  in  the  service  of  the  defendant  as  steward  of  his  estates, 
alleged  that  the  defendant  had  written  letters  which  were 
libellous  to  a  person  by  whom  the  plaintiff  had  been  en- 
gaged, in  consequence  of  which  the  plaintiff  had  been  dis- 
missed. The  statement  of  defence  alleged  that  the  letters 
were  confidential  and  privileged  communications  written  by 
the  defendant  in  answer  to  inquiries  as  to  the  character  of 
the  plaintiff. 

Interrogatories  were  administered  by  the  plaintiff,  among 
which  was  one  asking  whether  any  copies  of  any  such  letters 
were  in  the  custody  or  possession  of  the  defendant,  and  in 
reply  thereto  the  defendant  admitted  that  he  had  written 
three  letters,  and  that  copies  were  in  his  possession  of  three 
letters,  of  which  the  dates  were  given.  The  plaintiff  applied 
at  chambers  to  a  master  for  an  order  that  he  should  be  at 
liberty  to  inspect  and  take  copies  of  such  letters,  which  was 
refused.  On  appeal  to  a  judge  at  chambers  the  matter  was 
referred  to  the  court. 

Bovipas^  Q.C.,  and  P.  H.  Smithy  for  the  plaintiff:  If  the 
defendant  objects  to  produce  these  documents  on  the  ground 
that  they  may  tend  to  criminate  him,  he  must  make  that 
objection  on  oath.  The  cases  of  Hill  v.  Camphelli^\  and 
Alkerley  v.  Harvey  (^\  so  far  as  they  are  opposed  to  this 

C)  Law  Rep.,  10  C.  P.,  222.  («)  2  Q.  B.  D.,  524 ;  21  Eng.  R.,  244. 
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view,  are  overruled  by  Fisher  v.  Owen  (*),  and  Allhusen  v. 
Lahouchere  ('). 

73?.  E,  Turner^  for  the  defendant:  It  appears  upon  the 
face  of  the  proceedings  that  these  letters,  if  produced,*  would 
tend  to  criminate  the  defendant,  and  he  is  not  bound  to  state 
that  upon  *oath:  Hill  v.  Campbell  {^).  The  former  [24 
practice  ofi chancery  is  now  applicable. 

[Stephen,  J.,  referred  to  Boyle  v.  Wiseman  i^y] 

Admitting  that  the  defendant  might  be  called  as  a  witness 
by  the  phiintiff,  and  obliged  to  state  on  oath  his  objection  to 
produce  these  docutnents,  this  is  an  interlocutory  proceeding 
to  which  no  such  rule  applies. 

Bompas,  Q.C.,  in  reply. 

Kelly,  C.B.:  I  am  clearly  of  opinion  that  there  is  no 
distinction  between  preliminary  proceedings  and  those  be- 
fore a  judge  and  jury,  as  to  the  position  of  a  party  to  an 
action  who  objects  either  to  the  production  of  a  document 
or  to  any  other  mode  of  obtaining  evidence,  directly  or  in- 
directly, on  the  ground  that  the  evidence  may  tend  to  crim- 
inate him.  In  every  such  case  the  objection  must  be  taken 
by  the  party  himself,  and  supported  by  his  oath. 

Stephen,  J.,  concurred. 

Order  for  inspection. 

Solicitors  for  plaintiff  :  Parkers. 

Solicitors  for  defendant :   Williams^  James  <£  Wason. 

(')  8  Ch.  D.,  645  ;  25  Enj;.  R..  540.  (»)  Law  Rep.,  10  C.  P.,  222. 

(*)  3  Q.  B.  D..  654  ;  28  Eng.  R  ,  527.  ("*)  10  Ex.,  647. 


In  New  York  by  statute  (Code  Civil  An  answer  to  a  Verified  complaint  in 

Procedure,  g  523),  a  verification  of  a  an  action  for  libel  need  not  be  verified  : 

pleading   may   be   omitted,  in   a   case  Wilson    v.  Bennett,   14  N.  Y.  Weekly 

where  it  is  not  otherwise  specially  pre-  Dig.,  453,  2  Civ.  Proc.  R.,  34,  27  Ilun, 

scribed  by  law,  where  the  party  plead-    ;  Blaisdell  v.  Raymond,  5  Abb.  Pr., 

iug  would  be  privileged  from  testifying  144.  atRnned  6  id.,  148. 

as  a  witness,  concerning  an  allegation  The   court  will   not  assume,  merely 

or  denial  contained  in  the  pleading.  from  the  pleadings,  that  an  answer  to 

Under  this  provision  it  has  been  held  a  verified  complaint  was  not  verified, 

that  if  the  complaint  shows  defendant  for  the  reason  that  the  party  answering 

would  be  privileged  from  testifying,  an  "  would  be  privileged  from  testifying 

unverified  answer  without  any  affidavit  as  a  witness  concerning  an  allegation  " 

is  goo<i :  Wheeler  v.  Dixon,  14   How.  contained  in  the  complaint. 

Pr.,  151 ;  Clapper  p.  Fiizpairick,  Slid.,  Semble,  that  it  is  proper  when  ade- 

314.  fendunt   claims  the  right  to  serve  an 

See   also   Moloney  v.  Dows,  2  Hilt.,  unverified   answer  to   a  verified   com- 

240,  affirming  15  How.,  201.  plaint,  that  he  should  serve  therewith 

If  it  is  evident  from  the  pleadings  an  affidavit  showing  his  excuse  for  not 

that  an  admis.sion  of  the  truth  of  alle-  verifying  his  answer, 

gations  might  subject  to  prosecution,  That  in  any  event,  when  a  motion  is 

his  general  affidavit  to  that  effect  is  made  to  set  aside  tbe  answer,  an  af!l- 

sufficient  without  stating  facts  and  rea-  davit  should  be  made  showing  a  valid 

sons:  Springsted  v.  Robinson,  8  llow.  reason  why  the  answer  is  not  verified: 

Pr.,  41.  Roache  v.  Kinlin,  25  Hun,  150. 
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If  a  party  refuse  to  receive  a  plead-  but  it  will  not  compel  a  defendant  to 

ing,  a  motion  to  compel  him  to  accept  discover  that  which,  if  he  answers  in 

it  is  proper  :  Fredericks  v.  Taylor,  52  the  affirmative,  will    subject    him  to 

N.  Y.,  596.  punishment  or  render  him  infamous  or 

A  court  of  chancery  is  ancillary  to  expose  him  to  a  penalty  :  M'Intyre  v. 

the  courts  of  law  in  compelling  a  dis-  Mancius,  16  Johns.,  592. 

covery  of  facts  to  aid  a  party  in  prose-  See  also  Phoenix  v.  Dupuy,  7  Daly, 

cutiug  or  defending  his  rights  at  law  ;  238. 


[5  Exchequer  Division,  24.] 
Nov.  13,  1879. 
[IN  THE  COURT  OF  APPEAL.] 

WooDGATE  V.  Godfrey. 


Silt  of  Sale — Inventory  of  Oooih  witfi  Hfceipt  ctttachtd — Receipt  of  Sheriff' a  Officer  for 
Purcfiose- Money  of  Good*  sold  under  Execution — Bills  of  Sale  Act,  1864  (17  dt  18 
r/rf,  c.  86),  w.'l,  7. 

A  receipt  containing  an  inventory  and  given  by  a  sherifTs  officer  for  the  price  of 
goods  sold  under  an  execution,  is  not  an  **  asHurance  "  within  the  Bills  of  Sale  Act, 
1 854,  and  does  not  require  registration  under  that  statute,  even  although  the  pur- 
chaner  from  the  sheritf  allows  the  execution  debtor  to  remain  in  possession  of  the 
goods. 

Ex  parte  Cooper^  In  re  Baum  (10  Ch.  D.,  813;  26  Eng.  R.,  719),  commented  on. 

Rule  Jilsi  for  a  new  trial  returnable  before  the  Court  of 
Appeal. 

The  facts  of  the  case  are  fully  set  out  in  the  report  of  the 
25]  *proceedings  before  the  Exchequer  Division  (*),  but 
they  may  b«  shortly  stated  as  follows:  The  goods  of  C,  D. 
Watson  had  been  seized  in  execution,  and  the  plaintiff  had 
bought  them  for  £589  17.9.  The  sheriff's  officer  gave  a  re- 
(5eipt  which  mentioned  the  consideration  for  the  payment  by 
the  plaintiff,  and  which  also  contained  an  inventory  of  the 
goods.  This  receipt  was  never  registered  under  the  Bills  of 
Sale  Act,  1854  (17  &  18  Vict.  c.  36),  and  Watson  remained 
in  possession  of  the  goods.  The  defendant  was  a  subsequent 
execution  creditor  against  Watson,  and  an  interpleader  issue 
liaving  been  granted,  the  question  between  the  parties  was 
whether  the  receipt  and  inventory  required  registration 
under  the  statute  already  mentioned.  Pollock,  B.,  at  the 
trial  directed  the  jury  that  the  receipt  and  inventory  did  not 
constitute  a  bill  of  sale ;  and  the  Exchequer  Division  (Cock- 
burn,  C.J.,  and  Pollock,  B.,)  refused  to  grant  a  rule  for  a 
new  trial  (*).  The  present  rule  had  been  obtained  by  way 
of  appeal  from  that  decision. 

Nov.  12,  13.  Macrae^  showed  cause:  The  receipt  and 
the  inventory  do  not  constitute  an  "assurance"  within  the 

O  4  Ex.  D.,  69;  a«fc,  p.  853. 
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Bills  of  Sale  Act,  1854  (17  &  18  Vict.  c.  36).  The  defend- 
ant's counsel  may  rely  upon  Ex  parte  Odell^  In  re  Wal- 
den  (*)  and  Ex  parte  Cooper^  In  re  Baum  ('),  but  the  fornaer 
was  a  case  of  mortgage,  and  in  the  latter  the  insolvent  him- 
self had  signed  the  receipt. 

[BRETr,  L.  J. :  When  the  order  nisi  in  this  case  was  moved, 
Thesiger,  L.J.,  was  present,  and  he  stated  that  in  Ex  parte 
Cooper  C)  the  court  considered  that  there  was  but  one  trans- 
action, and  that  without  the  receipt  and  inventory  there 
would  have  been  no  sale.] 

In  the  present  case  the  receipt  was  merely  evidence  of  the 
price,  and  the  inventory  merely  identified  the  subject-matter 
of  the  sale.  The  transaction  would  have  been  valid,  if  the 
receipt  and  inventory  had  not  existed. 

Percy  Oye^  in  support  of  the  rule :  This  case  is  concluded 
by  Ex  parte  Odell  (')  and  Ex  parte  Cooper  (').  The  court 
cannot  discharge  this  rule  without  overruling  those  decisions. 

*Jp:ssel,  M.R.:  The  difficulty  in  this  case  is  occa-  [26 
sioned  by  the  decision  in  Ex  parte  Cooper^  In  re  Baum  (') ; 
it  is  not  easy  to  discover  the  principle  upon  which  the  judg- 
ment proceeded ;  but  we  have  had  the  benefit  of  some  re- 
marks made  by  Thesiger,  L.J.,  as  to  that  case,  and  those 
reuiaiks  show  that  the  decision  may  be  explained  upon  an 
intelligible  principle.  That  principle  is,  that  independ- 
ently of  the  document  there  was  no  sale  of  the  goods,  that 
tliere  was  one  transaction  constituted  by  tJie  inventory  and 
the  receipt  thereto  attached,  and  that  if  there  had  been  no 
document  there  would  have  been  no  transaction.  Accord- 
ingly, the  Lords  Justices  held  that  the  document  was  an 
*' assurance"  within  the  Bills  of  Sale  Act,  1854,  and  required 
registration.  But  we  have  now  to  deal  with  a  case  where 
the  facl:8  are  of  a  different  nature.  The  goods  were  sold 
by  the  sheriff  in  the  performance  of  his  duty  ;  the  receipt  is 
merely  evidence  of  payment,  and  the  inventory  merely  iden- 
tifies the  subject  matter  of  the  sale.  Under  a  writ  of  fi.  fa. 
a  sheriff  may  sell  without  any  bill  of  sale,  and  upon  pay- 
ment of  the  price  the  transaction  will  be  complete,  and  the 
property  in  the  chattels  sold  will  vest  in  the  buyer  without 
any  writing.  Suppose  that  an  auctioneer  sells  a  large  quan- 
tity of  goods  in  lots,  and  gives  a  separate  receipt  for  each 
lot:  surely  the  receipts  cannot  be  "assurances,"  at  least 
within  the'meaning  of  the  Bills  of  Sale  Act,  1854.  Suppose 
that  upon  the  Ist  of  January  goods  are  sold  and  the  price  is 
paid,  but  that  the  buyer  does  not  take  possession  of  them, 
and  suppose  that  upon  the  1st  of  .July  a  bill  of  sale  of  the 

(')  10  Ch.  D.,  76 ;   26  Eng.  R.,  623.  («)  10  Ch.  D.,  313;  26  Eag.  R.,  719. 
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same  goods  is  executed  between  the  same  parties  :  the  omis- 
sion to  register  the  bill  of  sale  will  not  aflfect  the  transaction 
and  annul  the  sale  of  the  goods,  which  has  taken  place  six 
months  before.  I  think  that  the  decision  of  the  Exchequer 
Division  must  be  affirmed. 

Bramwell,  L.J.:  I  am  of  the  same  opinion.  The  rea- 
soning of  the  Lords  Justices  in  Ex  parte  Cooper^  la  re 
Baum  (*)  would  go  to  show  that  a  mere  receipt  for  the  price 
of  goods  is  an  ''assurance,"  and  therefore  a  bill  of  sale  with- 
in the  meaning  of  the  Bills  of  Sale  Act,  1854.  The  Legis- 
lature has  thought  fit  to  declare  what  the  law  shall  be  in 
27]  future,  and  by  the  Bills  of  Sale  *Act,  1878  (41  &  42 
Vict.  c.  31),  8.  4,  it  is  enacted  that  the  expression  "bills  of 
sale"  shall  include  amongst  other  documents  "inventories 
of  goods  with  receipt  thereto  attached,  or  receipts  for  pur- 
chase moneys  of  goods."  Under  the  new  statute  a  question 
may  arise  whether  its  provisions  can  extend  to  a  mere 
receipt  for  a  sum  of  money  which  does  not  mention  the 
consideration  for  the  payment,  but  which  is  in  truth  an 
acknowledgment  for  the  price  of  goods  sold  and  left  in  the 
possession  of  the  vendor.  It  is  unnecessary  to  express  any 
opinion  upon  this  point  now,  but  I  wish  to  say  that  this 
remark  has  occurred  to  me  as  to  the  case  before  ns :  sup- 
pose the  receipt  had  no  stamp,  and  so  was  not  admissible 
in  evidence:  might  not  the  plaintiff  say  and  prove,  "I 
bought  and  paid  for  those  goods."  Strictly  speaking,  the 
receipt  is  not  evidence  at  all ;  it  is  a  mere  declaration  by 
the  vendor  that  he  has  teen  paid,  and,  like  other  declara- 
tions, not  admissible.  The  fact  must  be  proved.  I  have 
only  to  add  that  I  entirely  agree  with  the  judgment  of 
Cockburn,  C.J.,  pronounced  in  the  Exchequer  Division 
when  this  case  was  before  it. 

Brett,  L.J.:  Tliis  case  is  not  concluded  hy  Ex  parte 
Cooper^  In  re  Baum{^).  It  was  merely  decided  in  that  case 
that  the  receipt  and  tlie  inventory  were  under  the  circum- 
stances a  bill  of  sale.  Tiie  ground  of  the  decision  was  that 
the  sale  of  goods,  the  drawing  up  of  the  inventory,  and  the 
signing  of  the  receipt  formed  but  one  transaction.  That 
was  the  view  of  Thesiger,  L.  J.,  when  this  rule  was  moved, 
and  it  explains  the  decision.  Therefore  we  are  not  bound 
in  the  present  case  by  Ex  parte  Cooper,  In  re  Battm{')\ 
and  it  seems  to  me  that,  upon  the  sale  by  the  sheriff  and 
payment  of  the  price,  the  property  in  the  goods  passed  and 
the  transfer  was  complete  before  the  receipt  and  the  inven- 
tory were  signed.     I  am  of  opinion  that  tlie  receipt  and  the 

(')  10  Ch.  D.,  313;  26  Eng.  R.,  719. 
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inventory  did  not  constitute  an  "assurance"  within   the 
meaning  of  the  Bills  of  Sale  Act,  1854. 

RvXe  discharged. 

Solicitors  for  plaintiff :    Walker  <6  Mewburn  Walker. 
Solicitor  for  defendant:  J.  W.  Heritage. 


[6  Exchequer  Division,  28.] 
Dec.  2,  1879. 
[IN  THE  COURT  OF  APPEAL.] 


*Lax  and  Bainbridoe  V.  The  Mayor,  Aldermen    [28 
AND  Burgesses  of  the  Borough  of  Darlington. 

Negligence —  Owner  of  Land  receiving  Payment  for  tue  of  Zand. 

The  defendants  were  the  owners  of  a  cattle  market,  and  in  the  market-place  they 
had  erected  a  statue,  ronnd  which  they  had  placed  a  railing  as  a  fence.  The  plaintiffs 
attended  the  market  with  their  cattle,  and  occupied  a  particular  site,  for  which  they 
paid  a  toll.  A  cow  belontring  to  them,  in  attempting  to  jump  the  railing,  injured  her- 
self, and  subsequently  died  from  the  injuries.  The  jury  found  that  the  railing  was 
dangerous : 

iJe/d,  that  the  defendants  having  received  toll  from  the  plaintiffs,  and  invited  thorn 
to  come  to  the  market  with  their  cattle,  a  duty  was  imposed  on  them  to  keep  the 
market  in  a  safe  condition,  and  therefore  an  action  would  lie  against  the  defendants 
for  the  loss  sustained  by  the  plaintiffs. 

Action  to  recover  damages  for  injuries  to  a  cow  which 
resulted  in  her  death. 

The  cause  was  tried  at  the  summer  assizes,  1878,  holden 
at  Durliara,  before  Lusli,  J.,  when  a  verdict  was  found  for 
the  plaintiffs  for  £22  14^.  6<^.,  and  the  learned  judge  re- 
served the  case  for  further  consideration. 

The  facts  sufficiently  appear  in  the  following  judgment : 

Dec.  21,  1878.  Lusii,  J.:  This  action  is  brought  to  re- 
cover compensation  for  the  loss  of  a  cow,  which  came  to  her 
death  from  an  attempt  to  leap  over  a  spiked  fence  put  up  by 
the  defendants  round  a  statue,  which  they  had  erected 
in  the  market-place  of  Darlington.  The  defendants  are  the 
owners  of  the  market,  which  is  held  for  the  sale  of  cattle, 
and  the  plaintiff  Bainbridge  had  for  many  years  brought 
his  cattle  there  for  sale.  Tlie  market  is  held  in  the  public 
street.  The  plaintiff  Bainbridge  had  regularly  occupied 
with  his  cattle  a  given  site,  for  which  he  paid  toll,  and  the 
statue  had  been  erected  near  to  that  site  between  two  and 
three  years  before  the  accident  liappened.  The  only  point 
contested  at  the  trial  was,  whether  the  spiked  railing  was 
or  was  not  of  sufficient  height  from  the  ground.  The  top 
of  the  spike  was  2  ft.  6  in.  from  the  stone  in  which  the  bars 


544  EXCHEQUER  DIVISION.  [Vol.  V. 

1879  Lax  v.  Corporation  of  Darlington, 

were  tset,  and  this  the  jury  found  was  insuflBcient,  and  the 
29]  railing,  being  spiked,  was  *consequently  dangerous 
to  cattle  having  a  propensity  to  leaping.  It  was  not  con- 
tended that  the  plaintiff  Bainbridge  was  guilty  of  any  neg- 
ligence by  not  properly  looking  after  or  managing  bis  herd. 
The  point  made  at  the  trial,  and  which  has  since  been 
argued,  was,  that  the  corporation  was  under  no  obligation 
to  have  the  fence  at  such  a  height  as  that  cattle  could  not 
or  would  not  be  tempted  to  leap  it ;  that  the  plaintiff  was  a 
licensee  who  must  take  the  market  as  he  found  it;  that 
there  was  plenty  of  room  for  him  to  stand  his  cattle  else- 
where (which  for  aught  that  appeared  was  a  fact),  and  that, 
as  the  danger  was  not  concealed  but  obvious  and  apparent, 
he  placed  the  cattle  there  at  his  peril. 

I  am  of  opinion  that  neither  of  these  objections  is  tenable. 
The  franchise  of  a  market,  like  that  of  a  port,  is  granted  for 
the  benefit  of  the  public,  and  every  one  has  as  good  a 
right  to  frequent  the  market  for  selling  and  buying  the 
marketable  commodities  as  he  has  to  traverse  a  public  high- 
way. The  grantee  of  a  market,  especially  when  he  takes 
a  toll  for  his  own  benefit,  does,  I  think,  incur  an  obligation 
to  maintain  the  market  in  a  state  reasonably  fit  for  the  pur- 
pose for  which  it  was  granted.  See  the  observations  of 
Bayley,  J.,  in  Prince  v.  Lewis  {^).  I  see  no  reason  why,  if 
he  erects  in  the  place  which  he  appropriates  to  the  market 
any  obstruction,  which  causes  danger  to  the  property  or  the 
persons  of  those  who  frequent  the  market  for  a  lawful  pur- 
pose, he  should  not  be  liable  to  an  indictment  as  much  as  the 
person  who  places  a  dangerous  obstruction  in  a  public  high- 
way. Of  course,  when  the  danger  is,  as.  it  was  in  this 
case,  obvious  and  apparent,  a  person  who  heedlessly  and 
without  reasonable  care  to  avoid  it  incurs  damage  cannot 
maintain  any  action,  because  he  is  the  author  of  his  own 
wrong;  but  he  is  not  a  contributor  to  his  own  wrong  by 
going  to  the  market.  The  owner,  or  the  person  who  in  legal 
phraseology  is  lord  of  the  market,  has  no  riglit  to  say  to 
him,  *' You  might  have  gone  to  some  other  market,  and  as 
you  chose  to  come  here  with  your  cattle  you  elected  to  run 
the  risk."  Nor  can  the  owner  of  a  port  excuse  himself  for 
erecting  a  dangerous  obstruction  to  the  navigation  by  say- 
ing to  the  shipowner,  '*  You  might  have  gone  to  some  other 
])()rt."  Tile  subject  using  a  port  or  a  market  is  not  a  mere 
Wi)]  licensee ;  he  is  ^exercising  a  right  as  one  of  the  public 
for  whose  benefit  the  port  or  the  market  was  erected,  and  is 
entitled  to  have  a  free  and  safe  passage  in  the  one  case,  and  a 

(')  5  B.  A  C,  at  p.  371. 
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safe  standing-place  in  the  other.  I  was  impressed  at  the  time 
with  an  argument  urged  by  Mr.  Herschell.  Suppose,  he 
said,  that  the  market  was  situate  on  the  bank  of  a  river  or 
lake,  is  the  owner  responsible  for  cattle  brought  there  if 
they  run  into  the  water  and  drown  themselves  ?  If  the  spe- 
cific spot  were  designated  in  the  charter  by  which  the  market 
was  granted,  so  that  the  -grantee  had  no  option  to  hold  it 
elsewhere,  I  am  inclined  to  think  he  would  even  in  that  case 
be  bound  to  fence  for  the  protection  of  cattle ;  but  if  no 
place  was  designated,  and  he  voluntarily  selected  so  dan- 
gerous a  spot,  I  should  say  certainly  he  would.  This  case, 
however,  does  not  require  that  question  to  be  answered.  The 
charge  against  the  corporation  is  of  misfeasance,  not  of  non- 
feasance. The  erection  which  constituted  the  danger  in  this 
case  was  an  artificial  erection  by  them,  by  which  they  ren- 
dered a  safe  market  an  unsafe  one ;  that  was  a  wrongful 
act.  Nor  do  I  think  it  is  competent  to  the  defendants  to 
object  that  the  plaintiff  Bainbridge  chose  to  continue  stand- 
ing his  cattle  in  the  place  which  he  had  been  accustomed  to 
use  long  before  the  statue  was  erected.  Every  part  of  a 
market-place  is  open  to  buyers  and  sellers,  subject  to  the 
reasonable  control  and  regulation  of  the  lord  of  the  market; 
and  the  selection  of  the  spot  in  question  is  as  much  the  act 
of  the  corporation  as  of  the  plaintiffs,  for  they  regularly 
charged  and  received  toll  for  the  use  of  that  specific  site. 
Besides,  it  is  impossible  to  say  that  the  damage  would  not 
liave  happened,  if  the  herd  of  which  the  cow  formed  part 
had  been  stationed  at  some  other  part.  But  whether  it 
would  or  not,  is  not  in  my  judgment  material.  The  defend- 
ants had  done  a  wrongful  act  in  placing  the  spiked  railings 
in  the  cattle  market  so  low  as  to  be  dangerous  to  the  cattle. 
This  was  the  immediate  cause  of  the  injury,  and  they  can- 
not say  that  the  plaintiffs  were  guilty  of  negligence  in  using 
that  part  of  the  market  which  the  defendants  assigned  to 
the  plaintiffs,  though  it  was  in  proximity  to  the  danger, 
they  not  being  guilty  of  any  negligence  which  immediately 
conduced  to  the  accident:  see  Clayards  v.  Deihicki^)\ 
Thompson  v.  North  *  Eastern  Ry,  Co,  (').  I  theiefore  [31 
give  judgment  for  the  plaintiffs  for  the  agreed  amount,  £22 
145.  6rf.  and  costs. 
The  defendants  appealed. 

1879.  June  24,  25.     Herschell^  Q.C.,  and  SJieild,  for  the. 
defendants:     The  jury  have  found  that  a  danger  to  cattle 
existed  in  the  market-place,  but  that  danger  was  at  least  as 
q)  12  q.  b.,  439.  o  2  b.  <&  s.,  106;  31  l.  j.  (q.b.),  194. 

31  Eng.  Rep.  69 
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obvious  to  the  plaintiffs  as  to  the  defendants.  The  plaintiffs 
were  aware  of  the  risk  they  ran,  and  tliis  case  is  not  that  of 
a  man  who  invites  another  on  to  his  premises  on  which  there 
is  a  concealed  danger,  like  that  in  the  case  of  Iiidermaur  v. 
Dames  {^).  A  warning  was  not  neccesvsary,  which  might 
have  been  required  if  the  danger  had  not  been  apparent: 
Winch  V.  Conservators  of  the  Thames  (*).  The  only  duty 
incumbent  on  the  defendants  was  not  to  deceive:  Oautret  v. 
Egerton  (').  They  have  been  guilty  of  no  breach  of  duty, 
and  in  considering  whether  tliey  are  liable,  all  the  circum- 
stances must  be  looked  at.  The  plaintiff  Bainbridge  was  a 
regular  attendant  of  the  market,  and  therefore  was  well  able 
to  judge  whether  it  was  advantageous  to  sell  liis  cattle 
there.  If  the  risk  had  been  considerable,  he  might  have 
sent  them  elsewhere. 

Cave^  Q.C.,  and  John  Edge^  for  the  plaintiffs :  It  is  im- 
portant to  see  what  the  duty  of  the  defendants  towards  the 
plaintiffs  really  was.  The  defendants  were  owners  of  land, 
and  the  obligation  of  the  owner  of  land  towards  persons 
using  it  may  be  classed  under  four  heads:  1.  The  owner 
may  grant  a  bare  license  for  the  use  of  his  land;  but  this 
license  is  always  revocable.  2.  The  licensee  may  come 
upon  the  land  for  the  benefit  of  both,  as  where  the  owner  of 
goods  goes  to  a  railway  station  to  assist  to  unload  them ; 
in  that  case  the  owner  of  the  land  is  bound  to  keep  it  in  a 
reasonably  secure  condition  :  Holmes  v.  North  Eastern  Ry. 
Go.  (*).  3.  A  person  may  come  upon  land  not  as  licensee  but 
in, exercise  of  a  right  which  may  arise  either  out  of  a  con- 
tract, or  independently  of  a  contract,  such  as  a  private  right 
of  way:  here  the  owner  of  the  land  must  do  nothing  to  in- 
32]  terrupt  the  enjoyment  of  the  right.  *4  The  duty  of 
the  lord  of  a  fair  or  maiket  towards  persons  using  the  mar- 
ket. If  any  part  of  the  market  becomes  dangerous,  the  lord 
may  exclude  the  public  from  it,  for  he  may  remove  it  from 
one  part  of  the  limits  of  his  grant  to  another:  Ourwen  v. 
Salkeld  (*).  He  cannot,  however,  erect  an  obstruction  in  the 
market  dangerous  to  those  using  it.  He  is  bound  to  afford 
proper  accommodation  to  those  who  frequent  it:  Prince  v. 
Lewis  (") ;  Mosley  v.  Walker  (') ;  Rex  v.  Starkey  (").  It  is 
not  sufficient  to  exonerate  the  defendants  that  the  plaintiffs 
knew  of  the  danger:  it  was  an  act  of  commission,  and  not 

(')  Law  Rep.,  1  C.  P.,  274 ;  affirmed,  (*)  Law  Rep.,  4  Ex.,  254. 

Law  Rep.,  2  (J.  P.,  31 1.  («»)  3  East,  538. 

{*)  Law    Rep.,   7  C.  P.,  458;  affirmed,  (*)  5  B.  &  C,  368. 

Law  Rep..  9  C.  P.,  378.  (')  7  B  <fe  C.  40. 

(»)  Law  Rep.,  2  C.  P.,  37L  (")  7  Ad.  &  E.,  95. 
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of  mere  omission,  which  made  the  particular  place  danger- 
ous to  the  plaintiff's  cows. 
Her  Schelly  Q.C.,  in  reply. 

Cur.  adv.  xvlL 

1879.  Dec.  2.     The  following  judgments  were  delivered  : 

Brett,  L.J.:  In  this  case  the  plaintiffs  brought  an  action 
against  the  defendants,  as  owners  of  a  market  for  the  pur- 
poses of  purchase  and  sale.  The  cause  was  tried  before 
Lush,  J.,  and  a  jury,  and  the  only  question  left  to  the  jury 
was  whether  a  certain  part  of  the  market  was  dangerous, 
and  upon  that  question  they  found  their  verdict  for  the 
plaintiffs.  As  I  apprehend,  the  real  meaning  of  such  a  find- 
ing is  that  that  particular  part  of  the  market  was  dangerous 
for  the  purposes  of  the  standing  of  cattle.  The  case  was 
elaborately  argued  before  Lush,  J.,  and  again  before  us, 
but  in  both  instances  the  whole  stress  of  the  argument  was 
upon  the  question,  whether  the  defendants,  as  the  owners 
of  the  market,  were  under  any  liability  to  those  who  brought 
their  cattle  there  to  have  tlie  market  not  in  a  dangerous 
state  for  the  reception  of  cattle. 

Upon  that  question  I  have  no  doubt  whatever.  The  de- 
fendants are  the  owners  of  a  market  to  be  used  for  the 
reception  of  cattle.  They  no  doubt  have  a  franchise  which 
gives  them  a  monopoly,  but  as  between  them  and  those  who 
bring  cattle  to  tlie  market,  they  are  in  the  position  of  own- 
ers of  land  receiving  the  cattle  of  persons  who  bring  cattle 
there,  they  taking  for  the  reception  of  those  cattle  what  is 
called  a  market  toll. 

*The  toll  of  a  cattle  market  consists  of  various  items,  [33 
although  they  are  not  distinguished  ;  the  toll  is  no  doubt  paid 
in  one  sum,  but  a  part  of  the  toll  is  a  payment  for  the  lib- 
erty of  standing  cattle,  either  in  any  part  of  the  market  or 
on  a  particular  spot,  and  under  those  circumstances  the 
question  is  wholly  independent  of  the  defendants  having 
the  franchise  of  the  market ;  they  are  in  a  position  of  own- 
era  of  land  receiving  cattle  on  their  land  for  the  purpose  of 
affording,  amongst  other  things,  standing-room  for  the  cat- 
tle in  consideration  of  a  payment  made  to  tliem,  and  I  can- 
not doubt  myself  upon  the  most  ordinary  principles  of  law, 
that  inasmucli  as  tiiey  receive  payment  for  that  standing, 
they  i\w prima  facie  under  the  liability  of  affording  a  place 
which  is  not  dangerous  for  the  purposes  for  which  the  pay- 
ment is  made.  Therefore  upon  the  main  question — and  the 
question  which  was  really  argued  before  Lush,  J.,  and  be- 
fore this  court — I  am  of  opinion  that  tha  defendants  were 
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under  the  Vvdb\Vity—2)ri?na facie,  at  all  events — of  affording 
a  reasonably  safe  place  for  the  standing  of  cattle.  The  find- 
ing of  the  jury  is?,  that  they  did  not  do  so ;  therefore,  in  my 
opinion,  the  defendants  were  liable,  and  our  judgment  upon 
that  ground  ought  to  be  against  them. 

No  other  question  was  offered  for  the  consideration  of  the 
jury,  and  it  seems  to  me  obvious  that  it  was  the  purpose  of 
oth  parties  that  no  other  question  should  be  offered  to 
them.  If  there  had  been  evidence  of  any  other  question, 
and  the  parties  had  desired  it,  the  learned  judge  would  have 
left  it  to  them.  I  do  not  doubt  that  although  the  defend- 
ants are  primarily  liable  as  I  have  stated,  yet  if  the  plaintiffs 
themselves  were  guilty  of  an  unreasonable  want  or  care  in 
the  mode  in  which  they  put  their  cattle  into  the  place  des- 
tined for  them,  or  if  the  plaintiffs  wilfully  and  purposely 
undertook  a  risk  and  danger  which  was  fully  known  to 
them,  under  those  circumstances,  notwithstanding  .the  pri- 
mary liability  of  the  defendants,  it  would  be  right  in  point 
of  law  to  say  the  plaintiffs  had  contributed  to  the  loss,  or 
that  they  were  the  sole  cause  of  the  damage  to  their  cow. 
But  it  seems  to  me  that  no  such  question  could  be  raised 
against  the  plaintiffs,  unless  there  was  evidence  to  support 
it,  and  unless  the  parties  desired  that  such  a  case  should  be 
left  to  the  jury.  In  the  absence  of  any  such  question  being 
raised,  I  am  of  opinion  that  the  defendants  were  liable, 
34]  *and  that  the  judgment  of  the  learned  judge  was  right, 
and  that  judgment  ought  to  be  affirmed. 

Bramwell,  L.  J.:  My  Brother  Brett  has  come  to  the  con- 
clusion that  the  plaintiffs  are  entitled  to  our  judgment,  and 
I  agree  with  him.  I  should  like  to  say  why  I  agree.  I  am 
not  influenced  by  the  consideration  of  this  oeing  a  market; 
it  might  have  been  a  cattle  show,  or  a  place  opened  by  the 
defendants  as  a  speculation  of  their  own.  Market  or  no^ 
market,  the  ground  upon  which  I  proceed  is  that  the  defend- 
ants receive  the  plaintiffs'  money ;  they  take  a  toll  from  the 
plaintiffs  and  they  make  a  profit,  they  invite  the  plaintiffs 
to  come  and  make  use  of  their  market  for  profit  to  them- 
selves. The  defendants  are  therefore  liable  ;  as  my  Brother 
Brett  has  said,  they  are  bound  to  have  the  place  in  a  non- 
dnngeroua  condition  for  those  who  come  there  for  any  law- 
fnl  purpose  on  certain  occasions.  My  opinion  would  have 
been  tiie  same,  if  the  defendants  had  dug  a  trench  in  the 
market  to  lay  down  gas  pipes,  or  if  a  gas  company  under 
some  power  had  made  a  trench  ;  it  does  not  matter,  in  my 

I'udginent,  whether  the  defendants  did  it  or  whether  some- 
body else  did  it.     If  the  place  was  not  safe,  if  there  was  a 
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danger  tliat  was  not  obvious  to  any  person  coming  there, 
that  person  ought  to  have  been  warned  against  it,  and  it 
sliould  have  be^n  said,  ''If  you  come,  you  must  come  and 
take  the  place  as  yon  find  it,  for  the  situation  of  things  is 
sucli  that  there  is  danger  there."  The  defendants  did  not 
w^arn  the  phiintiffs,  and  the  jury  have  found  tliat  the  place 
was  dangerous,  and  therefore  there  is,  in  my  opinion,  a 
prima  facie  case  against  them,  not  upon  any  ground  of  neg- 
ligence or  misfeasance,  but  simply  upon  this  ground,  that 
they  have  not  done  their  duty  to  their  customer  in  apprising 
him  that  there  was  danger  in  his  accepting  their  invitation 
and  allowing  him  to  come  to  their  ground  for  a  profit  to 
themselves.  That  is  the  ground  on  which,  in  my  opinion, 
the  plaintiffs  are  entitled  to  judgment. 

It  was  argued  before  us  that  the  plaintiffs  incurred  the 
loss  through  their  own  fault,  and  that  they  came  into  the 
market  place  notwithstanding  the  danger  was  obvious, 
or  that  they  knew  of  it.  I  think  we  were  told  that  one  of 
their  cows  bad  met  with  a  similar  accident  on  a  former  occa- 
sion, and  that  they  chose  to  go  *there  with  a  knowl-  [35 
edge  of  the  danger.  If  that  question  had  been  before  us,  I 
should  have  had  very  great  misgivings  whether  the  plaintiffs 
were  entitled  to  recover,  because,  if  they  knew  the  amount 
of  the  danger  and  chose  to  risk  it,  it  is  their  own  fault,  they 
are  volunteers;  and  in  my  opinion  the  defendants  ought  not 
to  have  been  made  liable  to  them  in  that  case.  I  do  not 
want  to  go  into  the  matter  at  any  length,  but  I  think  there 
is  an  important  principle  involved  in  it — a  principle  as  to 
which  there  are  continual  mistakes  made  and  great  injustice 
done.  We  have  an  exemplification  of  it  in  the  common 
case  of  a  passenger  by  a  railway.  A  person  travelling  on  a 
railway  is  taken  to  some  place  where  he  ought  not  to  have 
been  taken — beyond  a  platform,  for  instance.  He  jumps 
out,  risking  the  danger,  and  hurts  himself.  In  my  opinion, 
in  such  a  case  as  that  he  ought  to  have  no  remedy  against 
the  company  for  the  hurt;  if  he  chooses  to  jump  out  and 
hurt  himself,  he  must  take  the  hurt.  What  he  must  do  is 
to  sit  in  the  carriage  and  be  carried  on  beyond  where  he 
wants  to  go,  and  then  bring  his  action  against  the  company 
for  not  affording  him  proper  accommodation  to  get  out.  I 
liave  no  doubt  of  the  good  sense  of  that ;  I  have  not  a  mis- 
giving of  it,  and  I  cannot  agree  to  a  great  deal  of  what  was 
said  m  the  case  of  Glayards  v.  Dethick{^),  It  was  there 
asked,  '* Was  the  cabman  bound  to  stay  in  all  day?" 
Bound !    Bound   to  whom  ?    A  person  being  bound  sup- 

(»)  12  Q.  B.,  439. 
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poses  his  being  bound  to  somebody.  It  is  an  inaccumte  ex- 
pression. One  does  not  care  about  words,  except  when  rhey 
mislead.  The  expression  "bound"  was  used  there.  AVhj', 
of  course,  lie  was  not  bound,  because  there  was  nobody  to 
say  to  him  "you  shall."  But  if  he  chooses  to  go  out  with 
an  obvious  danger  before  him,  he  must  take  the  conse- 
quences. Suppose  a  man  is  shut  up  in  the  top  room  of  a 
house  unlawfully,  is  he  bound  to  stay  there?  He  is  not 
bound  to  do  anything  of  the  kind  ;  he  may  jump  out  if  he 
likes  to  run  tlie  risk  of  breaking  his  neck  or  his  limbs;  he 
may  let  himself  down  by  a  rope  or  a  ladder,  but  if  he  runs 
the  risk  of  getting  out  and  breaks  his  neck,  the  person  who 
shuts  him  up  is  not  guilty  of  manslaughter  ;  and  if  he  breaks 
his  leg,  he  ought  not  to  have  any  right  of  action  against  that 
person,  although  he  was  not  bound  to  stay  there.  Then 
36]  there  was  *another  expression  used,  which  I  cannot 
lielp  thinking  was  an  unfortunate  one.  It  was  this  :  "  What 
would  a  prudent  man  do?"  Just  see  the  consequence  of 
that  sort  of  reasoning.  A  prudent  cabman  with  a  good 
horse  having  a  shilling  fare  offered  to  him  would  have 
stopped  at  home  ;  a  prudent  cabman  with  a  bad  horse  and  a 
pound  fare  offered  to  him  would  have  chanced  it.  The  con- 
sequences would  be  that  he  could  recover  if  he  hurt  a  bad 
horse,  but  he  could  not  recover  if  he  hurt  a  good  one.  The 
truth  is,  to  talk  of  what  a  prudent  man  would  do  is  a  mis- 
leading way  of  considering  the  matter.  A  prudent  man 
would  lead  a  forlorn  hope  under  some  circumstances,  because 
the  possible  gain  in  his  estimation  would  be  equal  to  the 
risk.  It  is  not,  therefore,  a  question  of  prudence.  I  dare 
say  a  prudent  man  might  jump  out  of  a  train  going  very 
fast,  if  he  saw  some  imminent  danger  to  his  wife,  or  child, 
or  anybody  for  whom  he  had  great  affection,  and  he  could 
immediately  go  and  rescue  or  help  them.  It  is  not,  there- 
fore, a  question  of  prudence  as  far  as  he  is  concerned.  I 
think  that  case — I  should  not  have  discussed  it  at  the  length 
I  have  done  if  an  erroneous  idea  was  not  conveyed  by  it — 
can  only  be  justified  on  a  ground  which  I  think  will  be 
found,  especially  in  the  judgment  of  Wightman,  J.,  and 
upon  which  I  am  inclined  to  think  some  of  the  judges  really 
decided  it.  It  is  this :  that  the  danger  there  was  not  an  ob- 
vious one;  that  when  the  cabman  went  out  he  got  into 
trouble  from  what  in  truth  was  a  pitfall,  the  nature  of  which 
he  was  unaware  of,  but  which  had  been  prepared  for  him  by 
the  defendant.  Upon  that  ground,  perhaps,  the  judgment 
may  be  supported ;  but  I  have  a  misgiving,  even  then, 
whether,  when  there  was  a  danger  of  accident,  it  was  not  his 
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— I  will  not  say  his  duty — but  whether  it  was  not  for  him  to 
ascertain  the  extent  of  it  bnfore  he  ran  the  risk  of  it.  How- 
ever, I  tiiink  it  is  upon  that  ground  only  that  that  case  can 
be  sustained.  It  is  said  tluU  it  has  been  afterwards  cited 
and  a(io})ted  in  Wffatt  v.  Great  Western  Ry  Co.  (').  It  was 
no  doubt  cited  and  adopted,  but  I  am  very  much  inclined  to 
think  it  was  adopted  upon  the  principle  that  I  have  men- 
tioned, and  that  may  be  seen  especially  from  the  judgment 
of  the  majority  of  the  court.  If  Clayards  v.  Dethicki^)  and 
Wyall  V.'  Great  Western  Ry,  Co,  (')  are  ^adopted  to  [37 
their  full  extent,  I  am  constrained  to  express  my  distrust  of 
those  cases.  I  am  glad  to  think  that  this  last  question  does 
not  arise  here.  If  the  jury  had  found  that  the  plaintiffs 
knew  of  the  danger,  or  that  it  was"  obvious  to  them,  I  should 
have  had  very  considerable  misgiving  as  to  whether  they 
were  entitled  to  judgment. 
Cotton,  L.J.,  concurred  in  the  judgment,  of  Brett,  L.J. 

Judgment  affirmed. 

Solicitors  for  plaintiflfs:  Chester  &  Co.^  for  T.  Clayhills, 
Darlington. 

Solicitor  for  defendants:  A.  Scott  Lawson^  for  Hugh 
Dunn  &  Watson,  Darlington. 

(>)  6  B.  A  S.,  709 ;  34  L.  J.  (Q.B.),  204.  (•)  12  a  B.,  439. 

See  Moak*s  Underhill  on  TorUs,  260-  suffered  it    to    exist,  without    giving 

270;  Id.,  231.  timely  notice  thereof  to  them  or  the 

It  18  the  duty  of  the  owner  or  occu-  public  :  Bennett  v.  Railroad  Co.,   102 

paut  of  a  building  or  premises  to  main-  U.  S.  Rep.,  577. ' 

tiiin   it  in   such   condition  that   those  Where  there  are  several  tenants  or 

persons  whom  he    invites    upon   the  occupants  of  a  building  using  an  ele- 

premises  shall  not  be  injured  by  any  vator  in  common,  the  duty  of  protect- 

defect  in  the  building  :  Homer  v.  Eve-  ing  the  openings  is  imposed  upon  the 

rett,  47   N.   Y.   Superior   Ct.  R. .  298  ;  one  whose  use  required  the  opening  and 

Fleis  V.  Endicott,   15   N.   Y.  Weekly  whose  disuse  permitted  the  trap  door 

Dig.,  7.  to  be  closed.     Neither  can  be  liable  for 

Whoever  expressly  or  impliedly  in-  the  negligence  of  the  other  :  Harris  t>, 

vites  others  upon  his  premises  assumes  Serry,  15  Week.  Dig.,  44. 

tlie  duty  of  warning  all  who  accept  the  Where   there  is  an  elevator  in  the 

the  invitation  of  any  danger  in  coming,  hallway  of  premises  used  by  different 

oT  which  he  knows,  or  ought  to  know,  tenants  in  common,  which  is  inclosed, 

but  of   which    they   are    not    aware:  and  has  doors  opening  into  the  hallway 

Bum uelson  1?.  Cleveland,  etc.,  13  N.  W.  on  the  first  floor,  upon   which   doors 

Repr.,  4W9,  Sup.  Ct.,  Mich.  there  are  bolts  for  the  purpose  of  fast- 

The  owner  or  occupant  of  land  who  ening  them,  and  a  servant  of  a  third 
induces  or  lends  others  to  come  upon  person,  lawfully  on  the  premises,  de- 
it  for  a  lawful  purpose,  is  liable  in  livering  goods  to  one  of  the  tenants  of 
damages  to  them — they  using  due  care  the  upper  floors,  mistakes  the  elevator 
— for  injuries  occasioned  by  the  unsafe  for  the  stairs  and  walks  into  it,  and 
condition  of  the  land  or  its  approaches,  falls  through  the  aperture  to  the 
if  such  condition  was  known  to  him  ground  floor,  receiving  injuries  which 
and    not  to  them,  and  he  negligently  result  in  his  death : 
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Held,  in  an  action  broaght  by  his  or  bj  masons  employed  by  tbe  ward 
administratrix,  that,  as  the  elevator  trustees  in  making  repairs  to  the  build- 
was  properly  constructed  and  properly  ing  :  Donovan  v.  Board,  etc.,  85  N.  Y., 
protected,  the  tenants  on  one  floor  are  117. 

not  liable  for  the  negligent  manner  of  Nor  are  the  superintendent  or  board 

use  of  the  hatchway  by  the  tenants  on  of  trustees  :  Donovan  v.  McAlpine,  85 

one  of  the  other  floors,  and  there  being  N.  Y.,  185. 

no  affirmative  proof  showing  specific  -  If   a  religious   society  gives   notice 

acts  of  negligence  on  the  part  of  any  of  a  meeting  to  be  held  at  its  house  of 

particular  tenant,  neither  of  the  several  worship,  and  invites  the  members  of 

tenants  is   liable,   either  severally  or  other  societies  to  attend,  a  member  of 

jointly  with  the  others,  for  injuries  re-  the  church   so  invited,  while  on  the 

suiting  from  such  accidents :  Donnelly  land   of  the   society,    is  not    a    mere 

V.  Jenkins,  58  How.,  252.  licensee,  and  may  maintain  an  action 

A  landlord  who  lets  rooms  in  a  build-  against  the  society  for  a  personal  iu- 

ing  to  different  tenants,  with  a  right  of  jury  sustained,  while  in  the  exercise  of 

way   in   common   over  a  staircase,   is  due  care,  from  the  dangerous  condition 

bound  to  keep  such  staircase  in  reason-  of  defendant's  premises:  Davis  o.  Cen- 

able  repair;  if  he  fails  to  do  so,  he  is  tral,  etc.,  129  Mass.,  367. 

liable  to  a  tenant  injured  thereby  while  Circumstances  which  might  entitle  a 

in  the  exercise  of  reasonable  care  ;  and  stranger  or  a  visitor  on  board  a  ship  to 

the  fact  that  the  tenajit  uses  the  stair-  recover  damages  for  an  injury  sustained 

case,  after  knowing  that  it  is  in  a  dan-  whilst  on  board,  do  not  apply  in  the 

gernus    condition,   is    not    conclusive  case  of  a  workman  so  as  to  entitle  him 

evidence  that  he  is  not  in  the  exercise  to  recover  against  the  shipowner.     A 

of  due  care  :  Looney  v.  McLean,  129  laborer  employed  in  loading  a  vessel 

Mass.,  33.  after  dark  fell  down  an  open  and  un- 

A  city  which  lets  for  hire  a  building  lighted  hatchway  and  sustained  serious 

erected  for  municipal  purposes  is  liable  injury.       Held,    that    the    shipowners 

for  an   injury  caused  by  a  defect  or  were  not  liable  as  for  negligence  :  Mc- 

want  of  repair  in  the  building,  or  for  Lachlan   v.   Service,   2  Victorian  Rep. 

negligence  of  its  agents   in  the  man-  (Law),  198. 

agement  of  the  building,  in  the  same  In  an  action  to  recover  damages  for 
manner  as  a  private  owner  would  be.  injuries  received  from  falling  into  a 
A  city  has  the  right  to  allow  a  building  well-hole  filled  with  hot  water,  on  de- 
erected  for  municipal  purposes  to  be  fendants'  premises,  the  evidence  show- 
used  incidentally  for  other  purposes,  ed  that  it  was  unusual  to  have  such  a 
either  gratuitously  or  for  compensa-  well-hole  a  receptacle  for  hot  water  in 
tion.  an  engine  room.     Held,  that  if  it  were 

If  a  city  lets  rooms  in  a  public  build-  error  to  charge  the  jury  that  the  evi- 
iiig  for  a  sum  which  includes  the  use  dence  showed  such  to  be  the  fact, 
of  the  rooms  let,  heating,  lighting,  and  such  error  was  cured  by  a  subsequent 
the  services  of  a  janitor,  the  janitor  is  charge  that  defendants  had  a  right  to 
the  servant  of  the  city,  and  the  city  is  construct  the  well-hole  in  the  manner 
responsible  for  an  Injury  caused  by  his  they  did,  and  to  maintain  it  without  any 
negligence  to  a  person  lawfully  there  C4)ver,  and  to  utilize  it  for  the  purpose 
•  by  invitation  of  the  hirer  :  Worden  v.  for  which  it  seemed  to  have  been  in- 
New  Bedford,  131  Mass.,  2J5.  tended.     The  judge  charged  that  when 

So  a  town  carry  ing  on  a  farm  :  Moul-  defendants   called    plaintiff    into    the 

ton  V.  Scarborough,  71  Maine,  267.  room,  "it  became  their  duty  either  to 

A  board  of  education,  authorized  to  cover  afid  effectually  cover  the  well-hole, 

make    repairs  to   buildings    used   for  or  else    to    call  the    attention   of  the 

public  education,  is  not  the  agent  of  the  plaintiff  to  its  existence,    and  to  give 

city.     Accordingly  hold,  that  the  de-  liim  proper  warning  concerning  it,"  and 

fendant   was   not    liable    for    injuries  exception  was  taken  to  that  part  of  the 

sustained  by  plaintiff  in  falling  into  an  charge  in  italics  : 

excavation  in  the  yard  of  a  building  Held,  the  judge  having  also  charged 

occupied  as  a  ward  school,  the  grating  that  if  plaintiff  did  not  exercise  ordi- 

to  which  excavation  had  been   negli-  nary  care  and  precaution,  if  he  did  not 

gently  left  open,  either  by  the  janitor  use  his  eyes  and  ears,  if  the  existence 
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and   nature  of  the   well-hole   was  so  legal  wrong  to  others,  and  that  plaintiff 

plainly   and  palpably  visible  that  any  had  no  right  of  action  :   Samuelson  v, 

man,  exercising  ordinary  care  and  pre-  Cleveland  Iron,  etc.,  18  North  Western 

caution,  should  and   would  have   seen  Repr.,  4S)0,  Sup.  Ct.,  Mich, 
it,  or  if    its  existence  was  brought  to        As  between  landlord  and  tenant,  the 

plaintiff's  attention  by  the  noise  made  tenant  is   presumptively   liable   for  a 

by  the  steam,  or  if  express  warning  nuisance   on  the  premises   unless   the 

was  given   him   and  he   then  stepped  lease  contemplated  its  continuance,  in 

into   the    hole,   he  could  not  recover,  which  case  both  would  be  liable :  Sam- 

that  no  harm  was  done  by  the  part  of  nelson  v.  Cleveland  Iron,  etc.,  I'd  North 

the  charge  excepted  to  :  Homer  v.  Ev-  Western  Repr.,  499,  Sup.  t't.,  Mich, 
erett,  47  N.  Y.  Super.  Ct.  Rep.,  298.  A  person  carrying  on  a  trade  on  his 

If  the  owner  of  a  mine  turns  it  over  premises,  is  bound  lo  have  the  premises 
to  contractors  when  it  is  in  an  unsafe  in  a  safe  condition  for  persons  and  prop- 
condition,  of  which  he  knows  or  might  erty  coming  there  by  implied  invitation 
know  by  exercising  proper  care,  he  is  to  give  him  their  custom.  But  although 
responsible  for  injuries  resulting  to  a  there  may  have  been  fault  amounting 
miner  who  is  put  to  work  in  ignorance  to  ordinary  negligence  on  the  part  of 
of  the  danger  :  Samuelson  v.  Cleveland  such  tradesman,  he  may  relieve  himself 
Iron,  etc.,  13  North  Western  Repr.,  from  damages  caused  by  an  accident, 
499,  Sup.  Ct,,  .Mich.  by  showing  that  there  was  contributory 

Where  the  duty  to  keep  the  premises  fault  on  the  other  side,  without  which 

in  safe  cx)ndltion  is  on  the  owner,  he  is  the  accident  would  not  have  occurred  ; 

not  excu.'jed  l)y  the  fact  that  danger  is  and  therefore,  where  a  valuable  horse 

attributable  to  the  fault  of  a  contractor  received  an  injury  while  being  shod  by 

or  other  person  ;  but  the  duty  does  not  a  farrier,  and  it  appeared  that  the  ac- 

arise  from  ownership  merely;  he  may  cident  was  caused  by  the  gro^mi,  who  ac- 

trausfer    the    responsibility    for    their  companied   the   animal,   striking  him 

safety,   unless  he  retains  control,   and  with  a  whip,  the  farrier  was  relievec^ 

gives  others  to   understand   that  they  from  liability,  notwithstanding  the  un- 

inay    rely   upon    him   t»>   protect  them  safe  condition  of  the  floor  of  his  smithy, 

from  the  negligence  of  the  occupants  :  but  for  which  no  damage  to  the  horse 

Sunutelson  c.  Cleveland  iron,  etc.,  13  would  have  resulted  :  Allan  v.  Mulling 

North    Western    Repr.,  499,  Sup.  Ct.,  4  Leg.  News  (Lower  Canada),  387,  Su- 

Mich.  perior  Court  Rep. 

The  owner  of  a  mine  contracted  with  In  an  action  against  a  religious  society 
certain  persons  to  work  it,  but  stjpu-  for  a  personal  injury  sustained  by  fall- 
lated  that  the  contractors,  and  not  ingover  a  wall  on  tiie  defendants' prem- 
the  owners,  should  be  responsible  for  ises,  there  was  evidence  that  there  was 
any  injuries  to  workmen,  and  the  re-  a  circular  path  eighteen  feet  wide  lead- 
sp(»nsibility  was  assumed  by  the  con-  iug  from  the  defendants' meeting  house 
tractors.  The  mine  was  in  proper  to  the  street,  that  one  side  of  this  path, 
condition  when  the  contractors  took  pos-  as  it  approached  the  street,  was  bound- 
session,  and  there  was  nothing  in  ed  by  a  wall  which  separated  the  de- 
t  he  contract  to  lead  workmen  to  sup-  fendants' land  from  a  side  street  and  was 
pose  that  the  owner  retaimnl  control  of  two  snd  a  half  feet  high  on  the  street ; 
it,  or  was  resiK)nsible  for  their  protec-  that  the  plaintiff,  a  woman,  while  going 
lion,  unless  it  were  a  stipulation  that  from  the  meeting  liouse,  after  dark,  to 
when  the  contractors  repaired  the  mine  the  street  and  walking  in  the  manner  in 
the  work  should  be  done  under  the  su-  which  she  usually  walked,  struck  her 
pervisiou  of  a  person  designated  by  the  foot  against  the  wall  at  a  point  where  it 
owner.  was  about  eight  inches  above  the  path. 

Held,  in  an  action  against  the  owner  and  fell  over  the  wall  into  the  side  street 

for  an  injury  to  a  workman,  that  this  and  was  injured,  and  that  the  path  was 

stipulation  was    not    that    the    owner  so   insufficiently   lighted  that  she  did 

should  supervise,  but  that  he  should  not  see  the  wall  :    Held,  that  whether 

have  the  right  to  supervise,  and  was  for  the  plaintiff  was  in  the  exercise  of  due 

the  protection  of  the  owner  ;  that  the  care,  and  whether  the  way  was  reasona- 

neglect  of  his  own  interests   was  not  a  bly  safe,  were  questions  of  fact  for  the 

31  Eng.  Hep.  44 
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jurv  :  Davis  t.  Central  Congregational  (Law),  316  ;  Langam  t.  St.  Louia,  etc.. 

Society  of  Jamaica  Plain,   129  Mass.,  72  Mo.,  392 

307.  In  an  action  to  recover  for  injuries 

The  defendant.s,  wholesale  dealers  in  sustained  by  one  lawfully  on  premises 

stoves,  occu]»ied  the  upper  stories  of  a  of  a  railroad  company  by  invitation  or 

buiUiing  in    New    York   city    for    the  implied    license,    evidence  that  others 

storage  of  stoves,   and  received  orders  had,  prior  to  an  accident,  occupied  the 

for,    and   delivered  them,  in  the  base-  premises    in   like   manner   with   such 

nient.    An  elevator,  used  by  the  defend-  licensee,  under  the  same  circumstances, 

antj$  and  other  occupants  of  the  build-  is  proper  and  admissible  :  Congdon  r. 

ing,  ran  from  the  upper  story   to  the  Del.  &  H.  Canal  Co.,  15  N.  Y.  Weekly 

basement  and  into  a  pit  made  in  the  Dig.,  24. 

floor  thereof.  The  plaintiff,  who  had  A  passenger  is  not  in  all  cases  liable 
ordered  some  stoves  in.  the  morning,  to  the  charge  of  contributory  negligence 
came  in  the  afternoon  to  get  them,  and  because  he  attempts  to  cross  an  inter- 
iiuding  no  one  to  attend  to  the  matter  vening  track  without  looking  for  ap- 
in  the  basement,  went  to  the  elevator  to  proaching  trains:  Brassell  u.  X.  Y. 
call  np  to  some  one  in  the  upper  story,  Cent.,  84  N.  Y.,  241. 
and  in  doing  so  fell  into  the  elevator  A  person  who  is  injured  while  cross- 
pit  and  was  injured.  The  basement  ing  the  tracks  of  a  railroad  corporation 
was  dark,  and  there  were  no  guards  at  a  place  not  a  highway,  and  where  no 
around  the  pit.  The  plaintiff  had  been  inducement  is  held  out  to  him  by  the 
there  before  and  knew  where  the  eleva-  cor)X)ration,  cannot  maintain  an  action 
lor  was  situated,  but  did  not  know  of  against  the  corporation  for  such  injury: 
the  existence  of  the  pit.  When  there  Wright  v.  Boston,  etc.,  129  Mass.,  440 ; 
before,  he  had  found  a  guard  around  H.  &  T.,  etc.,  c.  Lympkins,  54  Tex., 
the  place  where  the  elevator  descended.  615, 

In  an  action  by  him  to  recover  dam-  Where  a  person   crosses  a  railroad 

agesfor  the  injuries  so  sustained  ;  held,  track   by  a  common  and  well  known 

that  the  question  of  the  plaintiff's  coi^  footpath,  used  by  the  public  for  many 

tributory  negligence  was  properly  left  years  without  let  or  hindrance  on  the 

to  the  jury,  and  that  a  verdict  in  his  part  of  the  employes  of  the  railroad 

favor  would  not  be  disturbed  :   Harris  company,  he  cannot  be  regarded  as  a 

T.  Perry,  23  Hun,  244.  trespasser:  Philadelphia  v.  Troutman, 

Where  a  person  is  lawfully  on  the  11  Weekly  N.  Cas.  (Penn.),  453. 

premises  of  a  railroad  company  by  in-  If  one  who  enteVs  upon  the  track  of 

vitation  or  implied  license,  the  latter  a  railway  when  no  train  is  in  sight, 

is  bound  to  exercise  due  care  and  pru-  should  from  providential  cause  become 

dence  towards  such  person  :  Congdon  insensible  while  there,  and  in  that  con 

t.  D.  &  H.,  15  N.  Y.  Weekly  Dig.,  24.  dition  be  run  over  and  injured  by  a 

A  passenger,  when  taking  or  leaving  train  while  lying  in  open  view,  thecom- 

a    railroad    car,   at    a    station,   has  a  pany  would  be  liable  in  damages  on 

right  to  assume  that  the  company  will  account  of  that  negligence  on  the  part 

not  exptise  him   to   unnecessary  dan-  of  its  agents  in   not  discovering  the 

ger.  but  will  discharge  its  duty,  which  helpless  man,  which  was  the  proximate 

requires   it   to   provide    passengers    a  cause  of  the  injury, 

safe  passage  to  and  from   the   train:  A  reasonable  lookout,  varying  accord- 

Brassell  v.   X.  Y.  ^ent.,  84  N.  Y.,  241.  ing  to  the  danger  and  all  the  surround- 

Bail  way  proprietors  owe  a  duty  to  ing  circumstances,  is  a  duty  always 
friends  of  a  passenger  going  to  a  station  devolving  on  those  in  charge  of  a  rail- 
to  receive  him,  to  protect  them  from  way  train  in  motion, 
any  dangerous  place,  not  only  in  the  Railway  companies  are  bound  lo  ex- 
way  ])rovided  for  access  to  the  station  ercise  their  dangerous  business  with 
but  also  in  any  other  way  of  access  due  care  to  avoid  injury  to  others,  and 
allowed  to  be  commonly  used  by  per-  when  they  fail  to  do  so  they  are  liable 
sons  resorting  to  the  station.  A  per-  in  damages  for  injury  resulting  even  to 
son,  not  a  friend  of,  but  accompanying  a  trespasser  who  has  not  been  guilty  of 
friends  going  to  meet  a  i)assenger,  is  contributory  negligence, 
entitled  lo  the  same  protection  :  Lang-  One  who,  while  helpless  from  drunk- 
ton  r.    Board,   etc.,   6  Victorian  L.   K.  enness,  is  run  over  and  injured  by  a 
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passing  railway  train,  is  guilty  of  con-  the  part   of   the  plaintiff,   or  at  lenst 

tributory  negligence,  which  constitutes  certainly  no  sucli    c<miributory  negli- 

a  bar  to  his  action  for  damages,  unless  gence  as  would  require  the  court  per- 

his  injuries  were  wantonly  or  wilfully  einptorily  to  instruct  the  jury  that  the 

inflicted.  plaintiff  was  not  entitled  to  recover: 

If  the  proximate  cause  of  injury  to  P.    &   R.    R.   R.   Co.   v.   Troutman,   11 

one  run  over  and  maimed  by  a  railway  Weekly  Notes  (Penn.),  453. 

train  is  the  negligence  of  the  engineer  After  allowing  a  footway  alone:  a  vil- 

in  charge,  and  tlje  party  injured  is  pre-  lage  street  to  be  used  as  a  public  way 

vented  by  a  providential   dispensation  for  many  years,  and  after  the  proper 

from   the   use  of   his    faculties  at  the  village  officers  have  taken  charge  of  it 

time  of  the  injury,  the  fact  that  prior  and  expended  money  and  labor  ui>on  it, 

to  the  lime  of  the  injury,  when  no  train  the  village  cannot   avoid  liubility  for 

was  in  view  and  l>efore  being  providen-  injuries  caused  by  the  defective  condi- 

tially  disabled,  the  injured  party  placed  tion  of   such    footway,  on  the  ground 

himself  wrongfully  on  the  tnick  of  the  that  it  was  never  formally  adopted  by 

road,   would   not  constitute  such  con-  recorded  resolution  or  vote  :  Cronin  v, 

tributory  negligence  as  would  prevent  Delavan,  50  Wise,  375  ;  Potter  «.  Cas- 

a   recovery  :    H.    &   T.    ('.   Ry.   Co.    v.  tleton,  53  Verm.,  4fS5  ;  Brown  v.  Bow- 

Lympkins,  54  Texas,  615.  doinham,   71    Maine.    144  ;    Taylor   v. 

A    weak  minded     girl    of    between  Woburn,    180   Mass.,  494;    Estelle  v. 

twelve  and  thirteen  years  of  age  started  Lake,  etc.,  1  Kentucky  L.  Repr.,  365, 

upon  a  footpath  such  as  has  been  above  27  Minn.,  243. 

described,  which  lay  within  the  limits  In  a  suit  against  a  city  for  injuries 
of  a  village  of  about  fifty  houses.  Up-  caused  by  the  unsafe  condition  of  the 
on  approaching  the  tracks,  which  were  embankment  leading  to  a  bridge  to 
three  in  number,  she  stepped  upon  the  which  a  street  of  the  city  ran,  the  fact 
first  track,  on  observing  the  approach  that  the  city  owns  stock,  and  had  ad- 
of  an  engine  on  the  third  track.  The  vanced  money  to  the  corporation  which 
engine  stopped  directly  abreast  of  her,  held  the  title  to  the  bridge,  does  not 
and  seeing  no  approaching  train,  she  make  the  city  responsible  for  its  de- 
started  to  walk  down  the  track  on  fects ;  but  the  question  is  whether  the 
which  she  had  been  standing,  and  so  city,  by  its  action,  had  treated  the  em- 
around  the  engine.  While  engaged  in  bankment  as  a  street  or  an  extension  of 
so  doing  she  was  struck  and  injured  by  a  street,  which  is  a  question  of  fact  for 
a  train  of  st(me  cars  which  had  been  the  jury,  and  an  instruction  taking  from 
detached  from  the  engine  above  spoken  the  jury  the  right  to  pass  on  this  ques- 
of  about  three-quarters  of  a  mile  above,  tion  is  erroneous  :  Mancaester  v.  Erics- 
and  which,  having  attained  a  rate  of  son,  4  Morr.  Tr..  567,  2  U.  S.  Sup.  Ct. 
speed   of  fifteen  or  eighteen  miles  an  Repr.,  594. 

hour,  liad  been  by  a  flying  swit<;h  A  town  is  not  liable  for  an  injury 
turned  from  the  third  track  upon  the  caused  by  a  defect  in  a  bridge  or  its 
track  on  which  the  girl  was  walking,  approaches  which  a  railroad  cor[>ora- 
only  about  one  hundred  and  fifty  feet  tion  is  bound  by  law  to  keep  in  repair, 
from  the  point  where  she  was  struck,  although  the  bridge  is  part  of  a  high- 
There  was  no  whistle  blown  or  alarm  way  and  the  town  has  made  a  contract 
of  any  kind  given  to  the  girl.  The  with  the  railroad  corporation  to  keep 
engineer  of  the  standing  engine,  the  the  same  in  repair,  has  made  repairs 
only  one  of  the  employes  of  the  railroad  upon  it  within  six  years  prior  to  the 
company  who  saw  her.  did  not  attempt  injury,  and,  with  knowledge  of  the  de- 
to  save  her,  because,  as  he  testified,  he  feet  in  question,  has  suffered  it  to  re- 
did not  observe  that  she  was  upon  the  main  without  warning  to  the  public: 
track.  Suit  having  been  brought  by  Rouse  v.  Somerville,  130  Mass.,  361. 
the  girl  against  the  railroad  company  This  action  was  brought  by  the  plain- 
to  recover  damages  for  the  injury  done  tiff  to  recover  damages  for  injuries 
her  :  sustained  by  falling  upon  a  sidewalk 

Held,  that  the  evidence  disclosed  neg-  in   Brindley  street,   in   the  village  of 

llgence  on  the  part  of  the  company's  Ithaca,  and  from  it  into  an  open  space 

employes.     Held  further,  that   it  dis-  over  which  it  passed.     The  street  be- 

closed  no  contributory  negligence  on  came  such   by  dedication  some  forty 


556                                     EXCHEQUER  DIVISION.  [VoL  V. 

lai'.i  Lax  V.  Corporation  of  Darlington. 

years  before  the  accident.  Some  ten  part  fell  over  the  steep  descent,"  etc., 
years  prior  thereto  railroad  tracks  were  and  was  injured,  is  a  sufficient  allega- 
jflid  therein,  and  from  that  time  it  had  tion  of  the  plaintiff's  freedom  from 
been  but  little,  if  at  all,  used  as  a  high-  fault.  In  such  case  the  plaintiff  had  a 
way.  The  village  had  never  built,  or  legal  right  to  go  upon  the  sidewalk, 
ordered  to  be  built,  a  sidewalk  along  though  there  may  have  been  other 
the  street.  About  a  year  before  the  walks  as  convenient  and  less  danger- 
accident  one  Turner,  who  owned  a  ous,  and  the  mere  exercise  of  that  right 
house  and  lot  on  the  street,  built  the  would  not  be  negligence  on  her  part, 
sidewalk  to  enable  his  tenants  to  go  to  Where  a  defective  and  unsafe  condi- 
and  from  his  house  to  State  street.  tion  of  a  street  or  sidewalk  in  a  city  is 

Meld,  that  as  the  sidewalk  was  not  caused  by  the  actor  omission  of  a  third 

built  by  or  under  the  direction  of  the  person,  and  the  city,  after  due  notice 

village,  it  was  not  liable  for  an  accident  of  the  defect,  fails  to  have  it  remedied 

arising  from  its  unsafe  condition,  and  within  a  reasonable  time,  it  is  as*much 

that  tlie  action  could  not  be  maintain-  responsible  for  an  injury  caused  there- 

ed  :   Saulsbury  v.  Village  of  Ithaca,  24  by  as  if  the  defect  had  its  origin  in  the 

Hun,  12.  acts  of    the    city    itself,   through    its 

Where,  in  consequence  of  a  bridge  officers    in    charge  of    the   streets  or 

being   out  of  repair,  the  public   had  otherwise:    Huntington  v.    Breen,   77 

travelled  ext7'a  viam  dovfn  a  steep  bank  Ind.,  29. 

and  across  a  creek,  and  plaintiff  was  At  the  trial  of  an  action  against  a 

injured  while  doing  so,  held,  township  town,    for  injuries  occasioned   to  the 

was  not  liable  :   Boswell  v.  Yarmouth,  plaintiff's  horse  by  falling  into  a  ditch 

4  U.   C.   App.  R.,  353,  distinguishing  outside  of  the  travelled    part  of  the 

Coggswell  p.  Lexington,  4  Cush.,  307,  highway,  it  appeared  that  the  horse 

and  Ireland  v.  Oswego,  13  N.  Y.,  532.  left  the  wrought  and  travelled  part  of 

The  defendants  having  thrown  dirt  the    highway,   and,   after    proceeding 

and  stones  in  a  public  street,  and  dug  twenty-five  or  thirty  feet  along  a  ditch 

an  excavation  on  adjoining  land  close  outside  of  the  highway,  fell  into  the 

to  the  street  line,  which  was  left  in  the  ditch  and  was  injured.    The  jury  found 

night    time    open     and    unprotected  :  for  the  defendant,  on  the  ground  that. 

Held,  that  though  the  plaintiff,  in  en-  on  account  of  the  nature  of  the  land 

deavoring  to  pass  the  obstructions,  de-  and  the  distance  of  the  ditch  from  the 

viated   slightly  from   the  street  line,  travelled  ways,  no  railing  was  n€wes- 

and  went  upon  the  defendants'  land,  sary.     Held,  that  this  finding  rendered 

that  fact  afforded  no  bar  to  his  right  of  the  question  of  the  correctness  of  a  rul- 

recovery  for  injuries  sustained  by  fail-  ing  immaterial  that,  if  no  railing  was 

ing   into   the  excavation,  provided  he  reasonably  required  at  the  place  where 

used  proper  care  and  caution  in  pass-  the  horse  left  the  travelled  way,  the 

ing  the  obstruction  :  Vale  v.  Bliss,  50  town  would  not  be  liable  for  the  want 

Barb. ,  358.  of  a  railing  at  the  place  where  the  acci- 

If  a  traveller  goes  upon  the  margin  dent  happened:    Spurr  v.  Shelburne, 

of  a  high  way  by  his  own  f  aul  t,  and  there  13 1  Mass. ,  429. 

receives  an  injury,  he  cannot  recover  :  If  a  person  leaves  a  hatchway  in  the 

Potter  V.  Castleton,  53  Verm.,  435.  sidewalk  connected  with  his  premises 

A  city  is  not  l>ound  to  erect  barriers  in  an  unsafe  condition,  so  that  an  in- 
to prevent  travellers  from  straying  jury  to  a  traveller  on  the  street  is  lia- 
from  a  highway,  although  there  is  a  ble  to  happen  in  consequence  of  it,  and 
dangerous  place  twenty-eight  feet  from  another  person  so  interferes  with  the 
the  higiiway  which  they  may  reach  by  hatchway  as  to  cause  it  to  be  more 
so  straying :  Daily  v.  Worcester,  131  dangerous,  and  a  traveller  is  injured 
Mass.,  452.             '  by  the  hatchway,  the  occupant  of  the 

In  an  action  against  a  city  for  inju-  premises  is  in  pari  delicto  with  the 
ries  received  on  account  of  a  defective  other  person,  and  cannot  recover  in- 
side walk,  the  allegation  in  the  com-  demnity  of  him  if  compelled  to  pay 
plaint,  that  in  passing  a  dangerous  damages  recovered  in  an  action  by  the 
place  near  the  sidewalk,  the  plaintiff  injured  person  :  Churchill  v:  Holt,  131 
*'  accidentally  and  without  fault  on  her  Mass.,  67. 
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Stairways  on  the  street  sides  of  build-  thereon  :  Lexington  «.  Anger,  3  Legal 

ings  leading  downwards  to  basements  Adviser,  240. 

or   upwarris  to   the   front  entrance  of  A  boy  coasting  upon  a  hand  sled  is 

such   buildings,   and  not  encroaching  not  a  defect  or  want  of  repair  in  a  high- 

upon  the  sidewalks,  are   lawful,  but  way,  for  which  a  city  is  liable  to  a  per- 

the  municipality  is  bound  to  provide  son  struck  by  the  moving  sled  :  Pierce 

proper  safeguards  to  prevent  accident  «.  New  Bedford,  139  Mass.,  534. 

from  the  proximity  of  such  stairways  One  acting  gratuitously  as  a  public 

to  the  sidewalk,  to  persons  travelling  officer  is  not  liable  personally  for  the 

thereon  with  ordinary  care.  negligence  of  a  person  necessarily  em- 

In   this  case,    where    a   descending  ployed  in   the  execution  of  an  order 

stairway  was  parallel  to  the  sidewalk,  properly  given  by  him  :  the  doctrine  of 

and  there  was  a  sufficient  barrier  on  respondeat   superior  does   not  apply  : 

the  side   thereof,   the   defendant   city  Donvon  v.  Mc Alpin,  85  N.  Y. ,  185. 

was  not  bound  to  cause  a  barrier  or  When  a  guest  of    a  hotel  who  has 

gate  to  be  maintained  at  the  entrance,  deposited   his  money  with  the  clerk, 

and  it  was  error  to  submit  to  the  jury  upon  paying  his  bill  and  leaving,  leaves 

the  question  whether  it  was  negligent  it  with  him  as  clerk  of  the  house,  to 

in  failing  to  do  so  :   Fitzgerald  <o.  City  be  kept  without  compensation  until  he 

of  Berlin,  51  Wise,  81.  should  afterward  call  for  it,  the  land- 

For  injuries  caused  by  falling  into  lord  will  not  after  this  be  bound  for  it 
hole  in  a  sidewalk  in  the  city  of  Jjexing-  if  the  clerk  embezzles  or  niisappropri- 
ton,  of  which  hole  members  of  the  city  ates  the  money,  although  he  knew  it 
council  had  notice,  the  plaintiff  recov-  was  so  left  with  his  clei%,  if  he  had  no 
ered  a  judgment  against  the  city  for  the  reason  to  suspect  his  fidelity,  as  it  is, 
sura  of  $500.  That  judgment  is  af-  under  such  circumstances,  in  his  posses- 
firmed.  A  drunken  man  has  the  right  sion  as  gratuitous  bailee  and  not  as 
to  preHume  that  the  streets  and  side-  landlord:  Whitemore  'o,  Haroldson,  2 
walks  of  a  city   are  safe   to   passers  Lea  (Tenn.),  312. 


[6  Exchequer  Division,  37.] 
Nov.  29,  1879. 

The  Singer  Manufacturing  Company  v.  Clark. 

Pledge  of  Goods— Pawnbrokejn  Act,  1872.  35  cfc  86  Vict.  e.  93,  «.  26—jRiffhts  of  Choner 

of  Ooods  pledged  against  his  Wtll. 

The  indemnity  uivon  by  section  25  of  the  Pawnbrokers  Act,  1872,  to  a  pawnbroker 
who  delivers  a  pledjjje  to  the  person  producing  the  pawn  ticket  applies  only  as  be- 
tween the  pawnbroker  and  the  pawner  or  the  owner  who  has  authorized,  the  pledge, 
and  the  act  does  not  affect  the  Qommon  law  rights  of  the  owner  of  property  which  is 
pledged  against  his  will. 

Special  case  on  appeal  from  the  Southwark  County 
Court. 

On  the  16th  of  October,  1878,  the  plaintiffs,  who  carry  on 
{inter  alia)  the  business  of  letting  out  sewing  machines  on 
hiring  agreements,  let  a  machine  No.  2,313,254,  the  admitted 
price  of  which  at  the  time  of  hiring  w^as  £7  17^.,  to  one 
Elizabeth  Smith,  who  on  the  same  day  signed  an  agreement 
in  the  form  hereinafter  set  out,  and  took  possession  of  the 
machine  thereunder: 

"Agreement  made  the  16th  day  of  October,  1878,  between 
the   Singer  Manufacturing  Company,  of  39   Foster  Lane, 
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Clienpside,  London,  herein  called  the  'owners,'  of  the  one  part, 
and  Elizabeth  Sinitli,  of  225  Mayall  Road,  Brixion,  heivja 
called  tlie  '  hirer,'  of  the  olher  part, 

"  Whereby  tlie  owners  agree  to  let  to  the  hirer  the  sewing 
38]  *inachine  and  accessories  described  by  the  indorse- 
ment hereon,  and  the  hirer  agrees : 

"A.  To  pay  the  owners,  on  hiring  the  machine,  the  sura 
of . 

"B.  To  pay  Ihe  owners,  on  and  after  this  date,  a  rent 
of  2s.  6d.  per  week,  payable  weekly,  in  advance. 

"  C  To  keep  the  machine  and  accessories  in  good  order 
and  nndefaced  (damage  by  fire  included),  fair 
wear  only  excepted,  and  at  all  times  to  allow  the 
owners'  authorized  agents  to  inspect  the  same. 

"D.  To  keep  the  machine  and  accessories  in  the  hirer's 
own  custody  at  the  above-mentioned  address,  and 
not  to  remove  them  without  the  owners'  previous 
consent  in  writing. 

"E.  That  if  the  hirer  do  not  duly  perform  this  agree- 
ment theowners  may  (without  prejudice  to  their 
right  to  recover  arrears  of  rent  and  damages  for 
breach  of  this  agreement)  terminate  the  hiring 
and  retake  possession  of  the  said  machine  and 
accessories,  and  for  that  purpose  leave  and 
license  is  hereby  given  to  the  owners  to  enter  by 
force,  if  necessary,  any  premises  occupied  by  the 
hirer  or  of  which  the  hirer  is  tenant,  to  search 
for  and  retake  possession  of  the  said  maclitne  and 
acci-ssories  without  being  liable  to  any  suit, 
aclion,  indictment,  or  other  proceeding  by  the 
hirer  or  any  one  claiming  under  him  or  her, 

"P.  That  when  the  hiring  is  terminated,"**/^  the  ma- 
chine  and  accessories  are  returned  to  theowners, 
the  hirer  shall  not,  on  any  ground  wliatever,  be 
entitled  to  any  allowance,  credit,  or  return  for 

ftnyments  previously  made,  and  the  sum  paid  on 
liring  sliall  not  be  set  off  against  rent. 
Hie  owners  agree : 

"A.  That  the  hirer  may  terminate  the  hiring  by  de- 
livering up  to  the  owners  tlie  machine  and  acces- 
sories. 
'  B.  That  tlie  hli-er  may  at  any  time  during  bhe  hire 
become  the  purchaser  of  the  machine  and  acces- 
sories by  payment  in  cash  of  the  hereon  indorsed 
price. 
"■'  C.  That  if  such  purchase  be  effected,  credit  will 
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be  given  for  all  payments  previously  made  un- 
der this  agreement,  and  if  the  rent  has  been  reg- 
ularly paid  a  further  credit  of  5  per  cent,  will  be 
allowed  upon  the  payment  on  hiring,  provided 
it  amounted  to  £1  or  upwards.  Unless  a  purchase 
be  effected  the  hirer  shall  remain  bailee  only  of 
the  machine  and  accessories." 

2.  No  payment  was  ever  made  under  the  hiring  agreement 
by  Elizabeth  Smith,  or  by  any  person  on  her  behalf,  to  the 
plaintiffs  or  to  any  of  their  agents^  and  it  was  admitted  on 
the  part  of  the  defendant  that  at  the  time  when  the  machine 
was  pledged,  as  mentioned  in  the  next  paragraph,  the  bail- 
ment had  been  determined,  and  the  plaintiffs  were  entitled 
to  the  possession  of  the  machine. 

3.  On  or  about  the  30th  of  November,  1876,  the  machine 
was  pledged  with  the  defendant  in  the  name  of  Brown,  for 
a  loan  under  405. ,  but  whether  by  Elizabeth  Smith,  or  by  some 
other  person  with  or  without  her  consent,  did  not  appear. 

4.  On  the  9th  of  December,  1878,  a  clerk  in  the  service  of 
the  plaintiffs  saw  the  machine  on  the  premises  of  the  de- 
fendant, such  premises  being  licensed  premises  wherein  the 
defendant  carries  on  the  business  of  a  pawnbroker  under  the 
provisions  of  the  Pawnbrokers  Act,  1872,  and  thereupon 
served  him  with  a  demand  of  possession  on  the  part  of  the 
plaintiffs  in  the  words  following: 

'*  As  agent  for  and  on  behalf  of  the  Singer  Manufacturing 
Company,  of  39  Foster  Lane,  Cheapside,  in  the  city  of  Lon- 
don, sewing  machine  manufacturers,  I  hereby  give  you  notice 
that  the  sewing  machine  numbered  2,313,254  in  your  posses- 
sion is  the  property  of  the  Singer  Manufacturing  Company, 
having  been  hired  by  Elizabeth  Smith,  of  225  Mayall  Road, 
Brixton,  under  an  agreement  bearing  date  the  16th  day  of 
October,  1878.  And  I  hereby  demand  that  you  forthwith 
deliver  to  bearer  hereof,  who  is  fully  authorized  to  receive 
the  same,  the  said  sewing  machine." 

5.  The  defendant  refused  to  deliver  up  the  machine  to 
the  plaintiffs  or  their  agent  under  the  notice  of  demand  on 
the  ground  that  it  was  informal  and  invalid,  as  not  being 
in  compliance  with  the  provisions  of  the  Pawnbrokers  Act, 
1872. 

*6.  The  plaintiffs  took  no  further  steps  until  they  [40 
commenced  the  present  action. 

7.  It  was  admitted  that  plaintiffs  were  not  the  holders  of 
the  |:)awn  ticket  relating  to  the  pledge,  and  that  when  the 
notice  of  demand  was  served  on  the  defendant  the  plaintiffs 
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did  not  tender  to  him  the  amount  of  the  loan,  and  the  profit 
due  upon  the  pledge. 

8.  On  or  about  the  13th  of  January,  1879,  the  defendant 
delivered  the  pledge  to  a  person  producing  the  pawn  ticket 
relating  thereto  on  the  payment  of  the  loan  and  profit,  but 
gave  no  notice  to  the  plaintiffs  or  their  agent  of  nis  having 
done  so. 

9.  On  the  17th  of  February,  1879,  the  plaintiffs  became 
aware  of  the  defendant  having  delivered  the  machine,  as  in 
the  last  paragraph  mentioned,  and  on  the  22d  of  the  same 
month  they  commenced  this  action  against  the  defendant  in 
trover,  and  for  wrongful  conversion  of  the  sewing  machine, 
and  claimed  £7  17*.  as  damages. 

10.  On  the  hearing  the  above  stated  facts  were  admitted. 

11.  It  was  contended  on  the  part  of  the  plaintiffs  that  their 
common  law  right,  as  owners,  to  demand  possession  of  their 
own  property,  and  to  sue  for  damages  for  the  wrongful  con- 
version thereof  by  tlie  defendant,  was  not  affected  by  their 
not  having  availed  themselves  of  the  provisions  of  the  Pawn- 
brokers Act,  1872,  their  title  as  true  owners  being  paramount 
to  that  of  the  owner. 

12.  On  the  part  of  the  defendant  it  was  contended  that  a 
pawnbroker  was  not  liable  in  trover  at  common  law  when 
the  alleged  act  of  conversion  was,  as  in  this  case,  an  act 
done  in  conformity  with  the  provisions  of  the  Pawnbrokers 
Act,  1872,  and  when  the  plaintiffs,  as  owners,  had  not  availed 
themselves  of  the  provisions  contained  in  s.  29  of  the  act; 
that  the  machine  having  been  pledged  for  a  loan  under  40^. 
the  case  was  within  the  provisions  of  the  act,  which  by  s.  10 
are  applied  to  every  loan  by  a  pawnbroker  of  40*.,  or  under : 
that  s.  29  provided  a  remedy  for  the  true  owner  by  a  decla- 
ration in  the  form  contained  in  the  4th  schedule  to  the  act: 
that  further  in  default  of  such  prescribed  form  of  declaration 
being  delivered  by  the  plaintiffs  to  the  defendant,  the  de- 
fendant was  bounS  to  deliver  back  the  machine,  on  payment 
41]  *of  the  loan  and  profit,  to  any  person  producing  the 
pawn  ticket  relating  thereto,  and  would  by  neglecting  or  re- 
fusing so  to  do  have  rendered  himself  liable  to  a  penalty  not 
exceeding  £10,  as  having  been  guilty  of  an  offence  against 
the  act  (s.  45). 

13.  It  was  further  contended  on  the  part  of  the  defendant 
that  having  regard  to  the  period  limited  to  three  days,  with- 
in which  a  declaration  shall  be  made  as  provided  by  s.  29  of 
the  act,  the  plaintiffs  in  standing  by  from  the  9th  of  Decem- 
ber, 1878,  to  the  17th  of  February,  1879,  might  be  deemed 
to  have  foregone  their  right  (if  anj')  of  priority  over  the 
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liolder  of  tlie  ticket  to  require  delivery  of  the  machine  with 
or  without  a  tender  of  the  loan  and  profit  to  the  defendant. 

The  judge  of  the  county  court  gave  judgment  for  the  de- 
fendant. 

The  questions  for  the  opinion  of  the  court  were  : 
First.   Whether  this  action  was  maintainable  by  the  plain- 
tiffs, notwithstanding  the  provisions  of  the  Pawnbrokers 
Act,  1872  ? 

Second.  Whether  in  the  circumstances  of  this  case,  assum- 
ing the  action  to  be  maintainable,  the  plaintiffs  were  entitled 
to  succeed  ? 

Benjamin,  Q.C.  {LumJey  Smithy  and  Candy ^  with  him), 
was  heard  for  the  plaintiffs,  and 
/.  Brown,  Q.C.  {Hollhigs^  with  him),  for  the  defendant. 

Cur.  ado,  vult. 

July  29,  1879.  Hawkins,  J.,  delivered  the  judgment  of 
the  Court  (Huddleston,  B.,  and  Hawkins,  J.) 

The  question  in  this  case  is,  whether  tlie  true  owner  of  an 
article  whi(;h  has,  without  his  knowledge  or  consent,  been 
pledged  with  a  pawnbroker  for  such  a  sum  as  will  bring  the 
contract  of  pledge  within  the  operation  of  the  Pawnbrokers 
Act,  1872,  is  entitled,  in  exercise  of  his  common  law  right, 
to  recover  it  or  its  value  from  the  pawnbroker  by  action — 
notwithstanding  the  pawnbroker  has  returned  it  to  the 
pawner  who  has  redeemed  it,  or  whether  his  common  law 
riglit  so  to  do  has  been  taken  away  by  the  provisions  of  the 
Pawnbrokers  Act,  1872  (35  &  36  Vict.  c.  93). 

The  facts  being  all  fully  stated  in  the  special  case,  it  is 
unnecessary  to  repeat  them. 

*0n  the  part  of  the  defendant,  the  pawnbroker,  it  [42 
was  contended  that  he  having  delivered  up  the  pledge  to  the 
person  who  for  the  time  being  was  the  holder  of,  and  pro- 
duced the  pawn  ticket,  was,  by  iTlie  25th  section  of  the  act, 
indemnified  for  so  doing  against  all  the  world,  including,  of 
course,  the  true  owner,  and  that  the  notice  and  demand 
served  upon  him  whilst  the  pledge  was  yet  in  his  custody, 
operated  as  nothing  in  the  absence  of  such  a  declaration  as  is 
prescribed  in  s.  21,  and  the  form  of  which  is  given  (No.  IV) 
in  the  3d  schedule  to  the  act. 

It  was  not,  and  conld  not  be  denied,  that  at  common  law 
the  plaintiffs  would  be  entitled  to  recover.  They  were  the 
owners  of  the  article  pledged,  and  entitled  to  the  possession 
of  it,  for  tlie  bailment  to  Smith,  the  pawner,  had  been  de- 
termined when  it  was  pledged  to  the  defendant,  see  Cooper 
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V.  Willomatt{!\  wliere  it  was  held  that  on  a  wrongful  sale 
by  a  bailee  to  a  bona  fide  vendee,  the  latter  was  liable 
in  trover  to  the  bailor.  Here,  instead  of  a  wrongful  sale, 
there  was  a  wrongful  pledge;  but  the  same  law  applies, 
and  the  delivery  back  to  the  pawner  after  notice  of  the 
plaintiffs'  title  and  demand  was  clearly  a  wrongful  conver- 
sion, unless  it  was  protected  by  the  provisions  of  the  26th 
section  :  ^ePeek  v.  Baxter  i^) ;  Packer  v.  Gillies  i^) ;  Hoare 
V.  Parker  (*). 

In  construing  the  provisions  of  the  Pawnbrokers  Act, 
1872,  some  assistance  will  be  derived  from  a  clear  under- 
standing of  the  relations  between  the  pawner  and  pawnee 
independently  of  all  statutory  enactment.  In  the  case  of  an 
ordinary  pledge  there  is  no  doubt  an  implied  undertaking 
on  the  part  of  the  pledgee  to  redeliver  to  the  pledger  the 
article  pledged  on  payment  by  the  latter  of  the  sum  ad- 
vanced, with  interest ;  but  there  is  on  the  other  hand  an  im- 
plied undertaking  on  the  part  of  the  pledger  that  the 
property  pledged  is  his  own,  or  that  he  has  the  authority  of 
the  owner  to  pledge  it,  and  that  it  may  be  safely  delivered 
back  to  him.  Tiie  undertaking  on  the  part  of  the  pledgee 
to  redeliver,  however,  is  not  an  absolute  one,  but  is  subject 
to  this: — that  the  pledger  has  the  title  he  warrants  himself  to 
have,  and  if  it  turns  out  that  he  is  not  the  owner,  and  had 
43]  »o  authority  from  *him  to  pledge,  the  pledgee  may 
restore  the  property  pledged  to  the  person  lawfully  entitled 
to  it :  see  Cheesinan  v.  Exalt  (*). 

Further  assistance  to  a  correct  understanding  of  the  stat- 
ute, and  the  intention  of  the  Legislature  will  be  acquired  by 
bearing  in  mind  one  or  two  matters  of  common  knowledge 
relating  to  pledges  and  pawn  tickets. 

In  the  first  place,  it  is  a  very  common  occurrence  for  a 
pawner  to  dispose  by  sale  or  gift  of  his  pawn  ticket  to  an- 
other person,  with  the  intention  to  confer  upon  the  vendee 
or  donee  a  right  to  redeem  the  article  pledged  ;  and  by  the 
accidents  of  life  it  constantly  happens  that  the  pawner  loses 
or  accidentally  destroys  his  ticket,  or  has  it  stolen  or  fi-aud- 
ulently  obtained  from  him.  It  is  also  a  veiy  common  prac- 
tice for  the  owners  of  articles  upon  whicli  they  desire  to 
obtain  loans  to  employ  other  persons  to  pledge  such  articles 
for  them,  in  which  case  the  person  so  employed,  and  who 
actually  delivers  the  article  to  the  pawnbroker,  is  in  law  tlie 
pawner,  and  in  his  name  the  ticket  is  made  out,   and  it 

(^)  1  C.  B.,  672.  (4)  2  T.  R.,  876. 

(«)  1  Stark.,  472.  (»)  6  Ex.,  841,  per  Pollock,  C.B.,  and 

(•*)  2  Camp.,  336  n.  Parke,  B. 
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not  rarely  happens  that  this  ticket  is  retained  by  the 
pawner  and  not  delivered  over  to  the  employing  owner. 
It  was  to  meet  such  and  similar  contir»gencies  (among  otlier 
tilings)  that  the  Pawnbrokers  Act,  1872  (in  substitution 
of  the  acts  which  previously  existed  upon  the  subject) 
was  passed — partly  for  the  protection  of  pawnbroKers, 
partly  also  for  the  protection  of  pawners  and  owners  of 
property  pledged. 

We  come  now  to  consider  the  provisions  of  the  statute 
itself,  in  construing  which  it  must  be  constantly  borne  in 
mind  that  it  recognizes  a  clear  distinction  between  the  pawner 
of  goods  and  the  owner  for  whom  or  by  whose  consent  they 
are  pawned.  This  is  apparent  on  reading  the  12th  section, 
which  makes  it  imperative  upon  the  pawnbroker  to  keep 
such  books  as  are  described  in  the  3d  schedule — by  reference 
to  which  it  will  be  seen  that  in  the  pledge  book  (Form 
No.  1)  the  name  and  address  of  the  pawner  (who  by  s.  5  is 
defined  as  ''a  person  delivering  an  article  for  pawn")  and 
also  the  name  and  address  of  the  owner,  "if  other  than  the 
pawner,"  are  required  to  be  inserted  in  separate  columns. 
It  is  obvious  that  in  using  the  word  "owner"  in  the  form 
in  which  the  pledge  book  is  to  be  kept,  the  Legislature  con- 
template only  *the  owner  assenting  to  or  on  whose  be-  [44 
lialf  the  pledge  is  made,  for  it  would  be  absurd  to  suppose 
the}'  would  recognize  the  taking  by  a  pawnbroker  know- 
ingly of  a  pledge  without  the  owner's  assent.  By  the  14tli 
section  a  pawnbroker  is  required  to  give  to  the  pawner  a 
pawn  ticket,  and  he  is  prohibited  from  taking  a  pledge  in 
pawn  unless  the  pawner  takes  the  pawn  ticket ;  and  on  ref- 
erence to  the  form  of  ticket  given  in  schedule  3  it  will  be 
seen  that  the  name  of  the  pawner  is  inserted  and  not  that  of 
the  owner. 

By  a.  16  every  pledge  is  redeemable  within  twelve  months 
from  the  day  6f  pawning ;  the  act  does  not  say  by  whom 
the  pledge  is  redeemable,  but  it  is  obviouse  that  prima  facie 
the  pawner  who  makes  the  pledge  is  the  person  to  redeem 
it ;  for  the  contract,  as  we  have  pointed  out,  is  between  him 
and  the  pawnbroker. 

We  now  come  to  the  25th  section,  upon  which  we  think 
great  light  is  thrown  by  the  matters  to  which  we  have  ad- 
verted. It  enacts  that  "  the  holder  for  the  time  being  of  a 
pawn  ticket  shall  be  presumed  to  be  the  person  entitled  to 
redeem  the  pledge,  and  subject  to  the  provisions  of  this  act, 
the  pawnbroker  shall  accordingly  (on  payment  of  the  loan 
and  profit)  deliver  the  pledge  to  the  person  producing  the 
pawn  ticket,  ?in4  be  js  hereby  indemnified  for  so  doing;" 
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and  it  is  followed  immediately  by  s.  26,  which  enacts  that 
''a  pawnbroker  shall  not  (except  as  in  this  act  provided) 
be  bound  to  deliver  back  a  pledge  unless  the  pawa  ticket 
for  it  is  delivered  to  him." 

It  is  cleartoour  minds  that  in  these  two  section  the  Legis- 
lature intended  only  to  provide  for  the  delivery  back  of  the 
article  pledged  to  the  person  entitled  to  redeem,  and  as  be- 
tween the  pawner  and  tlie  pawnbroker  to  compel  the  latter 
to  recognize,  in  the  absence  of  grounds  for  belief  to  the  con- 
trary, the  possessor  of  the  ticket  as  the  person  so  entitled, 
and  to  presume  him  to  be  the  lawful  holder  of  it  without 
further  investigation  of  his  title;  and,  should  it  so  happen 
that  the  ticket  is  presented  and  the  pledge  redeemed  by  a 
person  who  has  in  fact  no  title  to  the  ticket,  to  protect  and 
indemnify  the  pawnbroker  against  any  claim  by  the  real 
pawner,  or  anybody  to  whom  he  may  have  transferred  his 
title,  or  the  owner  who  has  sanctioned  the  pledge.  This 
construction  seems  to  us  to  give  full  effect  to,  and  to  be  the 
true  interpretation  of  the  25th  section.  In  our  judgment 
45]  that  section  *in  no  degree  affects  an  owner  whose  prop- 
erty has  been  pledged  against  his  will.  He  is  in  no  sense  a 
person  entitled  to  redeem  the  pledge,  or  privy  to  the  con- 
tract of  pawn.  His  claim  rests  on  a  title  paramount,  which 
is  unaffected  by  the  dealing  between  the  pawnbroker  and 
his  customer.  The  25th  section  does  not  say  that  the  holder 
of  the  ticket  shall  be  presumed  to  be  the  owner,  but  that  he 
shall  be  presumed  to  be  the  person  entitled  to  redeem, 
or  in  other  words,  the  person  entitled  to  represent  the 
pawner  whose  title  is  altogether  inconsistent  with  that  of 
an  owner  whose  property  has  been  unlawfuUj'^  pledged 
against  his  will. 

To  our  mind  it  is  very  clear  that  the  Legislature  did  not 
in  the  sections  relating  to  the  redemption  of  pledges  intend 
prejudicially  to  affect  the  rights  of  such  owners  as  we  have 
last  referred  to,  otherwise  a  valuable  jewel  pledged  for  a 
Slim  of  5.9.  or  10s,  by  a  fraudulent  person  without  title  would 
if  unredeemed  within  a  year  become  under  s.  17  the  pawn- 
broker's absolute  property.  A  state  of  things  too  monstrous 
to  bear  a  moment's  serious  consideration. 

In  the  course  of  the  argument  there  was  much  discussion 
upon  the  29rh  section  of  the  act.  In  that  section  we  find 
nothing  militating  against  the  views  we  have  expressed  ; 
tliat  section  was,  as  is  stated  in  the  preamble  to  it,  intended 
for  the  protection  of  owners  of  articles  pawned,  and  of 
pawners  not  having  their  pawn  tickets  to  produce,  that  is 
to  say,  persons  entitled  to  redeem  but  who  for  some  reason 
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or  Other  niv  uiial)!^  to  prodiuje  their  tickets,  and  it  j)oint8 
out  the  mjichinery  by  wliich  the  ))rotecti()n  is  made  available. 

The  fir.^t  words  of  subs.  1  evidently  (jonteinplate  the  case 
of  such  an  owner  as  the  act  requires  to  be  named  in  tlie 
pledge  book  to  wliich  we  have  referred,  viz.,  an  owner  whose 
prof)erty  has  been  pledged  by  liis  authority,  and  which 
therefore  of  course  must  be  redeemed  before  the  pawnbroker 
can  be  called  upon  to  deliver  it  back.  It  is  true  the  section 
does  not  in  terms  limit  its  operation  to  such  owners,  and  we 
can  well  understand  and  appreciate  the  reason  for  this.  It 
probably  is  that  the  legislature  had  it  in  view  to  enable  an 
owner  whose  goods  are  pawned  without  his  authority,  if  he 
thinks  fit  so  to  do,  to  put  himself  in  the  same  position  as 
an  owner  whose  goods  have  been  pawned  by  his  consent, 
that  is  to  *say,  to  abandon  his  legal  right  and  adopt  [46 
the  pledge,  and  so  give  himself  a  title  to  redeem  it,  as  many 
a  person  would  doubtless  gladly  do  where  an  article  of  value 
is  pledged  for  a  trifling  sum,  rather  than  incur  the  trouble 
and  expense  of  insisting  upon  his  paramount  title.  But  if 
an  owner  avails  himself  of  this  privilege,  which  it  is  at  his 
option  to  do,  he  must  adopt  the  machinery  provided  for  him. 
We  do  not  deem  it  necessary  further  to  discuss  that  section, 
in  which  not  a  syllable  is  to  be  found  indicative  of  an  inten- 
tion to  interfere  with  the  common  law  right  of  owners  of 
property  unlawfully  pledged.  The  30th  and  36th  sections 
appear  to  us  only  to  afford  additional  protection  to  such 
owners. 

After  much  consideration  we  have  arrived  at  the  conclu- 
sion that  the  25th  section  justifies  the  pawnbroker  only  to 
this  extent,  viz.,  in  treating  the  holder  of  a  pawn  ticket  as 
the  person  lawfully  entitled  to  hold  it,  and  that  the  indem- 
nity given  by  that  section  is  limited  to  and  protects  the 
pawnbroker  only  against  the  pawner,  the  owner  who  has 
authorized  the  pledge,  and  all  those  who  claim  title  under 
them,  and  that  none  of  the  provisions  of  the  statute  were 
intended  to  affect  nor  do  they  affect  the  common  law  right 
of  an  owner  of  property  pledged  against  his  will  who  claims 
by  title  paramount  to  that  of  the  pawner. 

The  appellants,  the  plaintiffs,  are  therefore  entitled  to  our 
judgment.  .   . 

Judgment  for  the  plaintiffs. 

Solicitor  for  plaintiffs  :  J,  N.  Mason. 
Solicitor  for  defendant :  (7.  Thorpe. 
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[5  Exchequer  Division,  47.] 
Nov.  17,  1879. 

47]    *BoLDERO  and  Another  v.  The  London  and  West- 
minster Loan  and  Discount  Company,  Limited. 

Fraudulent  Conveyance — 18  Bliz.  c.  5 — Ddat/iyig  Creditors. 

Debtors  in  insolvent  circimistances  executed  a  deed  by  which  they  conveyed  all 
their  estate  to  trustees  on  trust  to  sell  in  such  manner  as  they  mic^ht  think  proper, 
and  to  divide  the  renidue  of  the  proceeds  after  paying  expenses  ratably  among  the 
cre<litor8  parties  to  the  deed,  and,  if  the  trustpes  thought  fit,  creditors  wli(»  refused 
or  neglected  to  execute,  and,  if  the  trustees  thought  proper  but  not  otherwise,  U*  pay 
the  dividends  on  debts  due  to  non-assenting  creditors  to  the  debtors.  The  deed  pro- 
vided for  the  payment  of  maintenance  to  the  debtors  if  the  trustees  thought  fit.  and 
the  executing  creditors  respectively  indemnified  the  debtors  and  the  trustees  in  re- 
spei-t  of  tlie  bill.'^  of  exchange  and  promissory  notes  made  or  indorsed  to  them 
respectively  by  the  debtors  in  respect  of  the  scheduled  debts: 

I/t'ld,  that  the  deed  was  not  void  under  13  Eliz.  c.  5. 

Spencer  v.  Siaier  (28  Eng.  R.  669,)  distinguished. 

Special  case  stated  in  an  interpleader  issue  between  the 
plaintiffs,  the  trustees  under  a  deed  of  assignment  herein- 
after mentioned,  and  the  defendants,  the  execution  creditors 
of  the  assignors. 

The  facts,  so  far  as  material  to  the  points  decided,  were  as 
follows: 

In  July,  1877,  Edward  Boldero  and  William  Percy  Foster, 
who  carried  on  business  in  partnership  as  printers,  and  are 
hereinafter  called  *'  the  debtors,"  obtained  from  the  defend- 
ants a  loan  of  £50  upon  the  security  of  a  bill  of  sale  of 
engines,  boilers  and  other  machinery  and  effects  of  the 
debtors  at  their  place  of  business,  1  Great  Dover  Street, 
Borough,  and  by  way  of  furtlier  security  the  debtors  and 
the  plaintiff,  Samuel  Bleach,  as  surety  for  them,  gave  their 
joint  and  several  promissory  note  to  secure  the  sum  of  £62 
10s.  The  loan  and  interest  were  repayable  by  monthly  in- 
stalments.    Tiie  bill  of  sale  was  not  registered. 

On  the  10th  of  July,  1878,  a  deed  was  made  between  the 
debtors  of  the  first  part,  the  plaintiffs,  as  trustees  for  the 
creditors  of  the  debtors  who  might  become  parties  thereto, 
of  the  second  part,  and  the  several  persons  being  creditors 
whose  names  were  thereunto  subscribed  of  the  third  part. 

The  deed  assigned  all  the  debtors'  estate  and  effects  to  the 
48]  *trustees  upon  trust  to  sell  the  same,  and  out  of  the 
moneys  to  be  received  to  pay  the  rates  and  taxes,  salary  and 
wages  of  any  clerk  of  the  debtors,  the  costs  and  charges  in- 
curred previous  to  the  execution  of  tlie  assignment  in  relation 
to  the  effects  or  affairs  of  the  debtors,  and  the  costs  and 
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charges  of  tlie  assignment,  the  composition  on  debts  not  ex- 
ceeding £10,  and  *'to  makeor  pay  to  the  debtors  such  allow- 
an(!e  for  their  maintenance  or  otherwise  as  the  trustees  may 
think  tit,  and  then  to  divide  the  balance  of  such  moneys  so 
to  be  received  ratabl}'  among  the  creditors  parties  hereto  in 
proportion  to  the  sums  set  after  their  names,  including  as 
such  creditors,  if  the  trustees  shall  think  tit  but  not  other- 
wise, sucli  persons  as  are  creditors  of  the  debtors  who  may 
have  refused  or  neglected  to  execute  these  presents,  and  to 
pay  the  dividends  on  the  debts  due  to  such  last  mentioned 
creditors  who  are  not  parties  hereto  to  the  debtors  if  the 
trustees  think  proper  but  not  otherwise;  and  it  is  hereby 
declaivd  that  it  shall  be  lawful  for  the  trustees,  as  they  in 
their  discretion  may  think  proper,  to  return  to  the  debtors 
ail  or  any  part  of  their  household  furniture  and  effects,  and 
to  employ  any  person  or  persons  in  carrying  out  the  trusts 
aforesaid  and  in  carrying  on  tlie  trade  if  thought  expedient, 
and  to  pay  to  such  person  or  persons  in  carrying  out  the 
trusts  aforesaid  and  in  carrying  on  the  trade  if  thought  ex- 
pedient out  of  the  said  trust  moneys  any  sum  or  sums  of 
money."  The  deed  contained  also  a  declaration  that  the 
trustees  should  not  be  answerable  the  one  for  the  other,  nor 
for  any  loss  or  damage  which  may  happen  in  or  to  the^  trust 
estate. 

The  deed  contained  the  following  covenant:  *'The  said 
several  creditors  do  hereby  respectively  covenant  with  the 
debtors,  their  executors  and  administrators,  that  they  the 
said  creditors  respectively  will  indemnify  the  debtors,  their 
executors  and  administrators,  and  the  said  trustees,  their 
executors,  administrators  and  assigns,  from  and  against  the 
several  bills  of  exchange  and  promissory  notes  which  have 
been  accepted,  made  or  indorsed  and  delivered  to  them  re- 
spectively by  the  debtors,  for  or  in  respect  of  the  said  debts 
or  sums  set  after  their  names  respectively,  and  from  all  costs 
which  might  be  occasioned  by  the  non-payment  thereof," 
and  the  creditors  further  in  consideration  of  the  assignment 
and  covenants  released  the  debtors  from  all  debts,  actions, 
&c.,  which  *they  (the  creditors)  might  have  in  respect  [49 
of  any  transaction  up  to  the  date  of  the  assignment. 

The  plaintiffs  accepted  the  trusts  of  the  indenture,  and  the 
keys  of  the  premises  were  given  to  one  of  them,  and  they 
advertised  the  business  for  sale  and  endeavored  to  sell  it  with 
the  plant  and  stock-in-trade  as  a  going  concern,  but  the 
debtors  were  allowed  to  continae  in  apparent  possession  of 
the  stock-in-trade  and  otlier  property  comprised  in  theassign- 
ment,  and  continued  to  carry  on  such  business  as  they  were 
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doing  at  the  time  of  the  assignment,  without  any  ostensible 
interference  by  the  plaintiffs. 

At  the  time  of  the  execution  of  the  assignment  the  debtors 
were  traders  within  the  meaning  of  the  Bankruptcy  Act, 
1869,  and  were  in  insolvent  circumstances.  Some  of  the  in- 
stalments due  to  the  defendants  had  been  paid,  and  the  debt 
had  been  reduced  to  £39  10^.  The  defendants  did  not  exe- 
cute or  assent  to  tlie  assignment,  though  asked  to  do  so.  The 
whole  amount  of  the  debts  of  the  debtors  was  £432  15*.  5<^/., 
and  creditors  to  the  amount  of  £363  1*.,  including  the  plain- 
tiffs, who  were  creditors  to  a  large  amount,  assented  to  and 
signed  the  deed. 

The  assignment  was  executed  for  the  purpose  of  enabling 
the  business  of  the  debtors  to  be  sold  as  a  going  concern, 
by  which  it  was  estimated  it  would  have  realized  60  per  cent, 
more  than  if  the  plant  and  stock-in-trade  had  been  sold  sep- 
arately, and  also  for  the  purpose  of  securing  the  equal  dis- 
tribution of  the  proceeds  of  the  sale  amongst  all  the  creditors 
of  the  debtors.  The  defendants  contended  that  it  was  exe- 
cuted for  the  purpose  of  defeating  any  executions  which 
might  be  levied  on  the  debtors'  property,  and  of  defeating 
the  defendants'  bill  of  sale,  and  they  relied  on  the  provisions 
of  the  assignment  as  showing  such  intention.  The  plaintiffs 
contended  that  this  was  not  so.  The  facts  were  that  default 
had  been  made  in  paj^ment  of  the  monthly  instalments  due 
under  the  bill  of  sale  in  May  and  June,  1878.  No  creditor 
(except  creditors  who  assented  to  the  assignment)  was  press- 
ing the  debtors.  A  judgment  creditor  had  put  in  an  execu- 
tion on  Boldero  &  Foster's  goods,  and  they,  with  the  two 
largest  creditors,  then  consulted  a  firm  of  solicitors,  who 
advised  that  nothing  could  be  done  till  the  judgment  cred- 
itor was  paid.  The  debtors  possessed  no  ready  money,  but 
50]  they  succeeded  in  borrowing  some  for  *the  purpose, 
and  paid  the  execution  creditor  out.  The  assignment  was 
then  executed  at  the  suggestion  and  under  the  advice  of  the 
solicitors  who  prepared  it,  and  who  were  instructed  by  the 
debtors  and  the  two  creditors  to  the  largest  amount.  The 
solicitors  did  not  then  know,  and  were  not  informed  until 
some  time  afterwards,  of  the  bill  of  sale  having  been  executed 
to  the  defendants.  The  debtors  and  the  plaintiff  Bleach, 
who  knew  the  fact,  did  not  know  whether  or  not  the  bill  of 
sale  would  be  defeated  by  the  assignment,  and  had  no  in- 
tention one  way  or  the  other  upon  the  question  of  defeating 
the  bill  of  sale,  which  was  not  present  to  their  minds.  The 
debtors  desired  to  do  what  they  were  advised  was  best  for 
their  creditors,  and  denied  that  they  had  any  intention  of 
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giving  any  preference  to  any  one  or  more  of  their  creditors 
over  any  other  one  or  more  of  thenn,  or  of  defeating  or  delay- 
ing any  one  or  more  of  their  creditors.  The  assignment  was 
not  registered  as  a  bill  of  sale. 

In  September,  1878,  default  had  been  made  by  the  debtors 
in  payment  of  four  instalments  due  under  the  bill  of  sale, 
and  the  defendants,  besides  seizing  and  placing  a  man  in 
possession  of  the  stock-in  trade  and  effects  comprised  there- 
in, issued  a  writ  against  one  of  the  debtors  and  obtained 
judgment,  nnder  which  the  goods  were  seized.  Notice  was 
given  to  the  sheriff  of  the  claim  of  the  plaintiffs  to  the  goods, 
and  he  interpleaded. 

The  court  were  to  liave  power  to  draw  inferences  of  fact ; 
and  the  question  for  their  opinion  was  whether  the  goods 
seized  b}^  the  sheriflF,  or  any  of  them,  were  at  the  time  of  the 
seizure  the  property  of  the  plaintiffs  as  against  the  de- 
fendants. 

Chaniiell,  for  the  plaintiffs,  contended  that  the  assignment 
was  for  the  benefit  of  the  creditors  of  the  person  making  it, 
and  within  the  exception  of  s.  7  of  17  &  18  Vict.  c.  30,  and 
was  therefore  not  a  bill  of  sale,  Geneial  Furnishing  and 
Upholstery  Company  V,  Venn(^};  and  that  the  assignment 
was  not  void  under  13  Eliz.  c.  5,  Alton  v.  Harrison^) ;  and 
distinguished  tiie  case  from  Spencer  v.  Slater  {*). 

Clay,  for  the  defendants,  contended  that  the  assignment 
should  *be  for  the  benefit  of  all  creditors,  and  that  the  [51 
resulting  trusts  in  favor  of  the  debtors  tended  to  defeat  or 
delay  creditors  who  had  not  assented. 

Channell^  was  not  heard  in  reply. 

Pollock,  B.:  I  think  no  reasonable  doubt  can  be  enter- 
tained in  this  case.  The  question  whether  the  goods  were 
the  property  of  the  plaintiffs  depends  on  whether  the  assign- 
ment of  the  10th  of  July,  1878,  whereby  the  debtors  as- 
signed to  the  plaintiffs  as  trustees  for  the  creditors,  can  be 
upheld.  Two  grounds  were  taken,  the  first  of  which  was 
that  the  assignment  was  unregistered.  The  answer  to  this 
is  clear,  that  this  deed  was  within  s.  1  of  the  Bills  of  Sale 
Act,  and  also  within  the  interpretation  of  s.  7  as  an  assign- 
ment for  the  benefit  of  creditors.  If  any  authority  were 
necessary  for  this  proposition  it  would  be  found  in  the  case  of 
General  Furnishing  and  Upholstery  Company  v.  Venn{'), 
where  it  was  held  that  a  deed  intended  to  operate  under  the 
then  existing  Bankruptcy  Act  was  good  as  an  assignment 
at  common  law  for  the  benefit  of  all  the  creditors.     The 

(»)  2  II.  &  C,  163.  («)  Law  Rep.,  4  Ch.,  622. 

(«)  4  Q.  B.  D.,  13 ;  28  Eng.  R.,  669. 

31  Eng.  Rep.  72 
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other  question  is,  whether  the  assignment  comes  witliin  13 
Eliz.  c.  5,  and  is  fraudulent  and  void  under  that  statute  as 
tt»nding  to  defeat  or  delay  creditors. 

Tlie  case  before  us  is  not  like  that  of  Spencer  v.  Slater  {*) 
for  there  is  this  great  distinction,  that  here  the  primary  object 
was  a  transfer  for  purposes  of  sale  as  a  going  concern,  and 
not  for  the  purpose  of  carrying  on  the  business.  It  is  quite 
true  that  the  trustees,  in  the  event  of  their  not  being  able  to 
sell  the  business  at  once,  would  be  obliged  to  keep  it  going, 
and  for  this  reason  power  is  given  them  to  pay  to  tlie  debtors 
such  allowance  for  their  maintenance  or  otherwise  as  the 
trustees  may  think  fit,  and  this  under  the  circumstances  is 
a  necessary  power.  The  defendants  further  rely  on  the  gen- 
eral tendency  of  the  deed  itself,  and  argue  that  on  the  whole 
the  deed  sweeps  away  all  that  the  creditors  have  to  look  to, 
and  so  defeats  the  claims  of  such  of  them  as  are  not  assent- 
ing. But  we  are  here  dealing,  not  with  the  bankruptcy 
law,  but  with  the  statute  of  Elizabeth,  and,  without  going 
back  to  older  cases,  as  Lord  Justice  Giffard  pointed  out  in 
Alton  V.  Harrison  {^),  the  statute  of  Elizabeth  does  not  touch 
52]  the  question  *of  equal  distribution  of  assets.  This 
assignment^  therefore,  though  it  preferred  certain  creditors 
and  tended' to  defeat  the  others,  might  be  good. 

In  Spencer  v.  Slater  {^)  there  were  special  circumstances. 
In  the  first  place,  the  deed  contained  not  merely  the  ordi- 
nary resulting  trusts  as  to  the  surplus  which  would  be  found 
in  every  deed,  but  a  resulting  trust,  under  which  at  the  ex- 
piration of  twelve  months  the  debtor  might  apply  to  the 
trustees  to  be  paid  the  dividends  of  creditors  who  neglected 
or  refused  to  assent  to  or  execute  the  deed,  and  tlien,  if  the 
creditors  did  not  within  seven  days  assent  or  execute,  the 
money  was  to  be  paid  to  the  debtor ;  this  was  clearly  much 
beyond  the  ordinary  resulting  trust:  then  again,  as  I  have 
already  mentioned  in  that  case,  the  primary  trust  was  to 
carry  on  the  business,  here  the  principal  object  is  to  sell  the 
business,  and  it  is  subsidiary  to  that  object  that  power 
should  be  given  to  carry  it  on  till  the  sale.  In  that  case  too 
there  was  a  very  special  and  general  indemnity.  It  is  quite 
right  that  trustees  should  be  indemnified  in  certain  cases, 
such,  for  instance,  as  their  having  to  indorse  bills  of  ex- 
change, and  that  is  what  is  found  in  this  case.  The  indem- 
nity in  Spencer  v.  Slater  {^)  went  very  much  further,  and 
from  all  the  circumstances  of  that  case  taken  together  the 
court  came  to  the  conclusion  that  they  ought  to  draw  the 

(')  4  Q.  B.  D.,  13  ;  28  Eng.  R.,  669.  (»)  Law  Rep.,  4  Ch,,  622. 
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inference  that  the  assignment  was  intended  to  defeat  credit- 
ors, and  was  therefore  void  under  the  statute  of  Elizabeth. 
The  circumstances  here  are,  as  I  have  pointed  out,  very  dif- 
ferent, and  would  not  warrant  us  in  arriving  at  the  same  con- 
clusion. Our  judgment  will  therefore  be  for  the  plaintiffs. 
HuDDLESTON,  B.,  Concurred. 

Judgment  for  the  plaintiffs. 

Solicitors  for  plaintiffs  :  Heather  &  Sons. 
Solicitors  for  defendants  :  G.  J,  &  P.  Vanderpump. 


[5  Exchequer  Division,  63.] 

Nov.  15,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

*Stevens  V.  Sampson.  [53 

Libel — Privileged  Comnmnicaiimi — Report  of  Proeeeding»  before  a  Coiiri  of  Juniice. 

A  true  report  of  the  proceedinqrs  in  a  court  of  justice  sent  to  a  newspaper  by  a 
person,  who  is  not  a  reporter  on  the  staff  of  the  newspaper,  is  not  privileged  abso- 
lutely :  and  if  it  be  sent  from  a  malicious  motive  an  action  will  lie. 

Claim  for  falsely  and  maliciously  printing  and  publishing 
of  the  plaintiff  certain  words  in  certain  newspapers.  The 
libel  set  out  in  the  claim  was  a  report,  published  by  the  de- 
fendant, of  certain  proceedings  in  a  plaint  of  Neltlefold  v. 
FuJcher^  tried  at  the  Marylebone  county  court,  and  brought 
to  recover  damages  and  costs  sustained  by  Nettlefold  in  set- 
ting aside  certain  proceedings  instituted  by  Fulcher  against 
Nettlefold  to  recover  the  possession  of  certain  premises.  '  It 
alleged  that  at  thecounty  court  the  defendant  in  the  present 
action  appeared  for  Nettlefold,  and  made  stateraetits  regard- 
ing the  conduct  of  the  plaintiff  in  the  present  action,  who 
was  a  debt  collector  and  employed  by  Fulcher  as  agent  to 
recover  possession  of  the  premises. 

Statement  of  defence:  1.  A  denial  that  the  defendant 
published  the  w^ords.  2.  That  the  words  alleged  to  have 
been  published  were  a  true  and  correct  account  and  report 
of  a  certain  trial  in  a  court  of  justice  having  jurisdiction  in 
that  behalf,  and  of  certain  words  spoken  during  the  sitting 
of  the  court  in  the  course  of  the  trial,  and  published  for  the 
public  benefit,  and  without  malice.  3.  That  the  matters 
alleged  to  have  been  published  were  true  in  substance  and 
in  fact,  and  a  denial  that  the  plaintiff  had  sustained  any 
damage.     Issue  thereon. 

At  the  trial  before  Cockburn,  C.  J.,  at  the  Hilary  Sittings, 
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1879,  at  Weaiiiiinstf  r,  it  was  proved  timt  the  deFeiidaiil,  wlio 
Wiis  a  siilit^itor,  liad  sent  the  report  set  out  in  the  claim  <>E 
ihe  trial  of  NcWe/old  v.  Fiilcker,  before  the  judge  of  the 
M;uylel)orie  cimiity  court,  to  the  local  iiewapapera.  Cock- 
huiri,  CI.,  left  two  qiieatioiis  to  the  jury  :  1.  Was  the  re- 
port a  fair  one  \  2.  Was  it  sent  honestly,  or  with  a  desii-e 
54]  to  injure  tlie  plaintilTI  The  jriry  *anawered  tliese 
questions:  1.  Tiiat  it  was  in  substance  afairreport:  2.  That 
it  was  sent  with  a  certain  amount  of  malice:  and  found  a 
verdict  for  the  plaintiff  with  40*.  damages.  Cockburn,  C.J., 
directed  judgment  to  be  entered  for  the  plaintiff  for  that 
amount. 

The  defendant  appealed  on  the  ground  that  tlip  judgment 
entered  upon  the  findings  of  tlie  jury  was  wrong  ;  and  that 
it  should  have  been  directed  to  be  entered  for  the  defendant, 
the  jury  having  found  that  an  alleged  libel,  being  a  report 
in  certain  newspapers  of  proceedings  which  took  place  in  a 
court  of  justice,  was  a  fair  repoit  of  tlie  proceedings. 

Harris  and  PouUer,  for  the  defendant:     The  judgment 

ought  to  be  entered  for  the  defendant,  for  a  true  report  of 

proceedings  in  a  court  of  justice  is  privileged  absolutely: 

Hoare  v,  SUverlock  (') ;  Lewis  v.  Lev7/{').    The  motive  that 

tile  defendant  had  for  sending  the  report  is  immaterial.    All 

tlie  public  have  a  right  to  be  present  m  a  court  of  justice  and 

hear  the  proceedings.     The  defendant  by  the  publication  of 

;)rt  has  made  the  proceedings,  which  were  accessible 

,ho  were  present,  universally  known.     The  pnblica- 

ough  to  the  disadvantage  of  a  particular  individual, 

nportanee  to  the  public,  and  it  is.  therefore,  privi- 

It  would  appear  from  a  dictum  of  Lord  Campbell  in 

3*  V.  ChapmanC),  that  the  publication  of  proceed- 

a  court  of  justice  is  absolutely  privileged ;  he  says, 

at  is  slated  is  substantially  a  fair  accoutit  of  what 

ace,  there  is  an  entire  immunity  for  those  who  pub- 

"  and   Coleridge,  J.,  expressed   the   same  view  in 

:  Scott  O. 

Palmer  and  Ladbury,  for  the  plaintiff,  were  not 
ipon. 

COLEKIDGE,  C.J.:  The  question  before  us  is  whether, 
indings  of  the  jury,  the  entry  of  the  judgment  for 
ntiff  is  right.  1  am  of  opinion  that  it  was  rightly 
for  the  plaintiff.  The  principle  which  governs  this 
plain,  it  is  like  that  which  governs  most  other  cases 
lege.     In  order,  in  cases  of  libel,  to  establish  that  the 
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comiiHUiication  is  privile^jjed,  *two  elements  must  ex-  [55 
ist ;  not  only  must  the  occasion  create  the  privilege,  but  the 
occasion  must  be  made  use  of  bona  Jide  slxiA  without  malice; 
if  either  of  tiiese  is  absent,  the  privilege  does  not  attach; 
here  tlie  second  element  is  absent,  for  bona  fides  is  wanting, 
and  malice  exists.  There  are  certain  cases  in  which  the 
privilege  is  absolute.  Words  spoken  in  the  course  of  a  legal 
procef-ding  by  a  witness  or  by  counsel,  and  words  used  in 
an  affidavit  in  the  course  of  a  legal  proceeding  are  absolutely 
privileged.  It  is  considered  advantageous  for  the  public  in- 
terests that  such  persons  should  not  in  any  way  be  fettered 
in  their  statements.  This  is  the  first  time  that  a  report  of 
proceedings  in  a  court  of  justice  has  been  sought  to  be 
brought  within  this  same  class  of  privilege.  I  am  not  dis- 
poi^ed  to  extend  the  bounds  of  privilege  beyond  the  prin- 
ciples already  laid  down,  and  I  find  no  authority  for  its 
extension. 

BuAMWELL,  L.J.:  I  am  of  the  same  opinion.  The  pub- 
lication complained  of  is  a  libel.  It  come^  within  the  defi- 
nition of  a  libel,  and  the  jury  have  found  that  it  is  a  libel. 
The  only  defence  is  that  the  publication  is  privileged.  The 
term  "privilege"  is  a  word  often  used  very  inaccurately. 
In  this  particular  case  it  is  said  the  libel  is  a  fair  and  cor- 
rect report  of  certain  proceedings  in  a  court  of  justice,  at 
which  the  public  have  a  right  to  be  present,  and  that  its 
publication  was  with  a  view  of  giving  infoitnation  to  the 
public,  a?id  therefore  the  communication  is  privileged;  but 
it  must  be  shown  that  the  defendant  did  act  under  the  privi- 
lege. The  jury  have  found  that  the  report  was  sent  with  a 
certain  amount  of  malice.  The  defendant  did  not  act  under 
the  privilege  ;  his  hnotive  for  the  publication  was  not  a  desire 
to  give  information  to  the  public.  Cases  may  be  put  of  an 
an  answer  to  an  application  for  the  character  of  a  servant, 
and  the  sending  of  a  report  of  proceedings  to  a  newspaper 
by  an  ordinary  reporter.  Suppose  a  man  be  applied  to  for 
the  character  of  a  servant,  and  he  is  angry  with  that  servant, 
and  says  "  he  is  a  bad  servant,  he  has  stolen  my  spoons  ;" 
that  co?nmunication  would  be  privileged  if  the  man  has 
acted  bona  fide,  intending  honestly  to  discharge  a  duty. 
It  is  a  privilege  created  by  the  application  of  the  servant. 
It  must  be  taken  that  he  said  what  he  did  in  answer  to  what 
*was  asked  of  him  by  the  servant  through  the  new  [56 
master.  So  in  the  case  of  an  ordinary  reporter  of  a  news- 
paper. But  the  present  is  not  a  case  of  the  privilege  of  the 
press.  If  the  defendant  can  justify  hini-self  here,  it  would 
be  a  justification  whether  the  publication  was  in  a  book  or 
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in  a  newspaper.  He  would  be  in  the  same  plight  that  he  is 
now.  Suppose  a  reporter  for  the  press  bore  malice  towards 
a  person,  a  party  to  an  action,  and  published  a  fair  report 
of  proceedings  injurious  to  him,  I  incline  to  think  that,  as 
he  would  be  performing  a  kind  of  duty,  it  ought  to  be  taken 
that  he  is  acting  under  privilege.  I  do  not  think  the  public 
press  has  any  peculiar  privilege.  However,  I  only  throw 
this  out  as  a  suggestion,  and  it  is  unnecessary  to  decide  the 
point.  There  is,  however,  a  plain  distinction  between  that 
case  and  the  present,  where  the  defendant  is  a  volunteer. 
I  think,  therefore,  the  jury  having  found  that  the  defendant 
was  not  acting  under  the  privilege,  he  is  liable  to  the  action. 
Bkett,  L.J.:  It  seems  to  me  that  the  verdict  of  the  jury 
means  that  the  defendant  did  not  send  this  report  to  be  pub- 
lished for  the  benefit  of  the  public  in  a  matter  as  to  which 
they  ought  to  be  informed,  but  from  a  desire  to  injure  the 
plaintiff.  Assuming  the  report  to  be  a  fair  and  correct  ac- 
count of  the  proceedings  in  a  court  of  justice,  was  it  privi- 
leged? It  seems  to  me  that,  whatever  privilege  is  relied 
npon  in  an  action,  the  defendant  is  bound  to  prove  that  the 
occasion  is  privileged,  and  that  he  used  the  occasion  in  a 
privileged  way.  He  is  bound  to  show  that  he  used  the 
privilege  bona  fide  and  without  malice  ;  if  he  fails  in  either 
of  these  incidents,  he  fails  to  show  that  the  communication  is 
privileged.  The  defendant,  in  order  to  establish  his  defence, 
must  show  that  the  report  was  substantially  correct  and  that 
this  substantially  correct  report  was  made  without  malice. 
It  is  said  that  the  publication  of  proceedings  in  a  court  of 
justice  is  a  case  of  absolute  privilege,  but  there  is  no  au- 
thority for  that  statement,  and  the  case  comes  within  the 
general  rule.  The  defendant  has  failed  to  make  out  the  de- 
fence he  has  put  on  the  record. 

Judgmerd  affirmed. 

Solicitor  for  plaintiff:   T,  Johnson. 

Solicitor  for  defendant :   Tfie  defertdant  in  person. 

S^e  Moak's  Underbill  on  Torts,  155.  observatio/is  or  comments,  the  publica- 

Tlie   public  have  a   T\g;\ii  to   know  tion  is  privileged, 
what  takes  place  in  a  court  of  justice,         Held,  that  the  court  did  not  err  in 

and  unless   the  proceeiiings  are  of  an  refusing  to  allow  plaintiff  to  introduce 

iinmoraU  blasphemous  or  indecent  char-  a  copy  of  his  complaint  as  published  in 

acter,  or  accompanied  with  defamatory  defendant's  newspaper  :    Thompson  «. 

Powning,  15Nev.,  195. 
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[5  Exclicquer  Division,  96.] 
March  1,  1880. 

*TiiE  London  and  South  Western  Bank,  Limited,     [96 

V.  Wentworth. 

Bill  of  Exchange — Acc€ptanc$  in  Blank — Evidmce  inadmutaible  to  show  Drawing  or 

Indorsement  a  Forgery. 

When  A  bill  is  accepted  in  blank  for  the  purpose  of  being  negotiated,  and  is  after- 
wards filled  in  with  the  name  and  signature  of  a  person  as  drawer  and  indorser,  the 
acceptor  cannot,  as  against  a  bona  fide  indorsee  for  value,  adduce  evidence  to  show 
that  either  the  drawing  or  indorsement  is  a  forgery. 

The  action  was  tried  before  Pollock,  B.,  and  a  jury  in  May, 
1879.  The  facts  and  the  arguments  on  behalf  of  the  plain- 
tiffs sufficiently  appear  from  the  judgment. 

An  order  7iisi  having  been  obtained  for  a  new  trial,  on 
the  ground  of  misdirection  in  rejecting  evidence  of  the  draw- 
ing or  indorsement  of  the  bill  being  forgeries,  and  of  the 
identification  of  one  Head,  a  witness,  with  the  person  pur- 
porting to  be  the  payee  and  also  the  person  as  from  whom 
Villars  (the  person  through  whom  the  plaintiffs  claimed) 
took  the  bill  and  in  directing  the  jury  on  the  evidence, 

1879.  Nov.  13.  D,  SeyinouTy  Q.C.,  and  Castle^  for  the 
plaintiffs,  showed  cause,  and  were  stopped  by  the  court. 

Oaskell  {R.  Vaughan  Williams^  with  him),  for  the  de- 
fendant :  It  is  admitted  that  one  who  accepts  in  blank  gives 
authority  to  write  a  fictitious  name  as  drawer  ;  but  he  gives 
no  authority  to  give  the  bill  currency  in  the  name  of  a  real 
person  as  drawer  for  a  fraudulent  purpose,  nor  to  forge  the 
signature  of  a  real  person  either  as  drawer  or  indorser.  The 
tendered  witness  Head  might  have  proved  that  the  signa- 
tures of  the  drawing  or  indorsement  were  imitations  of  his 
writing  and  forgeries,  or  he  might  have  shown  that  the  draw- 
ing was  genuine  and  the  indorsement  a  forgery.  In  either 
case  the  plaintiffs  could  not  recover  ;  a  forged  indorsement 
gives  no  title  even  to  a  bona  fide  holder.  Some  one  may 
have  picked  up  the  bill  in  the  street  and  forged  the  indorse- 
ment. If  the  ruling  at  the  trial  was  right,  any  one  accept- 
ing in  blank  gives  authority  to  draw  in  the  name  of 
Rothschilds  or  any  other  well  known  names  of  good  credit, 
and  to  give  the  bill  currency  by  *forging  their  [97 
signatures  as  drawers  and  indorsers.  No  decisions  have 
countenanced  such  a  contention,  and  it  is  contrary  to  the 
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principle  of  Hogarth  v.  Latham  (')  and  Baxendale  v. 
Bennett  (*). 

Cur.  adv.  vvlL 

1880.  March  1.  The  judgment  of  the  Court  (Pollock,  B., 
and  Hawkins,  J.,)  was  delivered  by 

Pollock,  B.:  The  plaintiflfs  sued  as  indorsees  of  a  bill  of 
exchanaje  for  £500,  alleged  to  be  drawn  by  "  S.  H.  Head" 
upon  the  defendant,  accepted  by  him,  and  indorsed  by  ''  S. 
H.  Head"  to  the  plaintiflfs.  At  the  trial  the  plaintiflfs  proved 
by  their  manager  that  the  bill  had  been  brought  to  them  by 
one  Villars,  who  was  senior  partner  of  a  well  known  firm  of 
upholsterers  who  had  an  account  with  the  plaintiflfs,  and 
who  had  on  former  occasions  brought  to  them  trade  bills  to 
cover  advances ;  that  the  bill  was  drawn  and  indorsed  in 
the  name  of  ''S.  H.  Head"  in  the  same  handwriting,  and 
accepted  by  the  defendant ;  that  the  manager,  after  making 
inquiries  at  the  defendant's  bankers  and  receiving  a  satis- 
factory reply,  made  an  advance  equal  to  the  full  value  of 
the  bill.  Villars  stated  that  his  firm  had  furnished  one 
Samuel  Head's  offices,  and  it  was  admitted  that  the  plain- 
tiflfs took  the  bill  in  good  faith  and  without  notice  of  any 
irregularity. 

On  the  part  of  the  defendant,  he  himself  was  called  and 
proved  that,  being  in  want  of  money,  he  applied  to  an  ad- 
vertising money  lender  calling  himself  Tillotson  Smith,  who 
undertook  to  obtain  for  him  a  loan  of  £400,  upon  his  giving 
a  bill  for  £500,  and  tliat  upon  the  faith  of  this,  he  gave  to 
Smith  a  piece  of  paper  bearing  a  sufficient  stamp,  with  his, 
the  defendant's,  signature  across  it  where  acceptances  are 
usually  written  ;  notliing  was  said  as  to  who  should  draw 
or  indorse  the  bill,  but  the  person  calling  himself  Tillotson 
Smith  gave  to  the  defendant  a  receipt  as  follows  : 

''12th  March,  1878. 
''Received    of    Capt.   W.    D.    Dentworth   an  acceptance 
for  £500,  dated  to-day  for  the  purpose  of  negotiation,  and 
if  not   discounted  by  the   14th   instant  to  be  returned  at 
once. 

"Tillotson  Smith  &  Co." 

98]  *And  Mr.  Samuel  Heath  Head  proved  that  he  was 
a  solicitor  having  offices  in  the  same  house  as  Tillotson 
Smith  &  Co.  He  was  then  asked  whether  the  indorsement 
of  tiie  bill  was  in  iiis  handwriting,  but  the  question  was  ob- 
je(!ted  to  \x\)on  the  ground  that  it  was  immaterial,  and  I 
rejected  it. 

0)  8  Q.  B.  D.,  643 ;  28  En^.  R.,  517.  («)  Q.  B.  D.,  625  ;  28  Eng.  R.,  484. 
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Upon  the^e  facts,  and  an  admission  that  the  plaintiffs  were 
hona  fide  holders  for  value,  I  ruled  that  they  were  entitled 
to  recover,  and  directed  the  verdict  and  judgment  to  be 
entered  for  them. 

An  order  nisi  for  a  new  trial  was  subsequently  obtained, 
npon  the  ground  that  I  ought  to  have  admitted  the  evidence 
objected  to,  Inasmuch  as  if  the  indorsement  could  be  shown 
to  be  irregular,  the  plaintiffs  could  not  succeed ;  and  that 
although  the  defendant  by  his  signature  must  be  taken  to 
have  admitted  the  drawing  by  "  S.  H.  Head,"  he  was  not 
precluded  from  showing  that  the  indorsement  was  unauthor- 
ized. These  questions  were  fully  argued  before  my  Brother 
Hawkins  and  myself,  and  we  took  time  to  consider  what  our 
judgment  should  be. 

Before  dealing  with  the  rules  of  law  by  which  the  case 
should  be  governed,  we  think  it  well  to  state  what  we  con- 
sider to  be  the  result  of  the  facts  proved. 

It  was  manifest  that  the  defendant  had  been  cheated  out 
of  the  blank  acceptance  (*),  but  it  was  equally  clear  that  he 
had  given  it  for  the  purpose  of  having  the  name  of  a  drawer 
and  indorser  inserted,  and  of  its  being  negotiated  to  raise 
money.  The  name  of  the  drawer  and  indorser  was  perfectly 
immaterial  to  the  defendant,  and  could  the  name  used  be 
taken  to  be  a  fictitious  name,  the  defendant  would  be  liable. 
It  was  also  admitted  upon  the  argument  that  the  defendant 
could  not  jdispute  that  he  was  bound  by  the  drawing  of  the 
bill,  but  it  was  said  that  he  might  dispute  the  indorsement. 
Now,  the  indorsement  may  be  treated  in  two  ways.  It  may 
be  said  that  although  a  Mr.  Samuel  Heath  Head  was  called 
to  state  that  he  never  indorsed  or  authorized  the  indorsement 
of  his  name,  this  does  not  show  that  it  was  a  forgery,  for  S. 
H.  Head  might  not  mean  Samuel  Heath  Head,  and  there 
might  be  several  S.  H.  Heads,  or  the  signature  might  be 
wholly  fictitious.;  in  which  case,  as  the  drawer's  and  in- 
dorser's  *names  were  in  the  same  handwriting,  they  [99 
would  be  binding  on  the  defendant. 

But  the  evidence,  taken  as  a  whole,  seemed  rather  to  show 
that  Smith,  when  he  had  obtained  the  blank  acceptance, 
wrote  the  name  of  S.  H.  Head  upon  it,  with  the  full  knowl- 
edge that  there  was  a  Samuel  Heatli  Head  who  had  had 
dealings  with  Villars,  and  that  he  did  this  not  with  the  in- 
tention of  defrauding  the  defendant,  nor  indeed  under  the 
impression  that  Head  would  in  fact  be  defrauded,  since  he 
supposed,  no  doubt,  that  the  bill  would  be  met  by  the  de- 
fendant, but  because  if  Head's  name  was  on  the  bill  he  would 

{})  lie  had  received  no  money  for  his  acceptance. 

31  Eng.  Kkp.  73 
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the  bf  tter  be  able  fo  pass  it  on  to  Villars  to  discount,  and  as 
against  tlie  plaintiffs  who  objected  to  the  evidence  of  Hi?ad, 
we  think  this  is  the  fair  assumplion;  and  we  also  think  it 
ought  to  be  assumed  that  if  Head  liad  been  allowed  to  an- 
swer he  would  have  said  that  he  usually  signed  his  name 
"  S.  H.  Head,"  and  consequently  that  the  use  of  his  name 
was  as  against  him  a  forgery,  the  effect  of  which  would  be 
to  cast  an  apparent  liability  upon  him  if  the  defendant  did 
not  pay  the  bill. 

This  is  the  most  favorable  way  of  putting  the  case  for  the 
defendant,  because  it  may  be  said  that  although  by  giving 
the  blank  acceptance  he  authorized  the  person  to  whom  he 
gave  it  to  insert  some  name,  even  a  fictitious  name,  as  drawer 
and  indorser,  he  could  not  have  intended  to  authorize  him 
to  commit  a  forgery,  and  i  f  effect  is  to  be  given  to  this  argu- 
ment it  would  equally  hold  good  with  respect  to  the  draw- 
ing as  to  the  inoorsiii'g. 

This,  no  doubt,  raises  a  novel  question,  and  one  of  some 
difficulty.  It  must  be  governed  by  the  rules  of  law  appli- 
cable not  to  cases  in  which  the  acceptor  has  signed  his  name 
after  that  of  the  drawer  has  been  inserted,  and  so  upon  the 
faith  of  that  name,  but  by  those  which  ought  to  prevail  where 
the  acceptor  has  signed  his  name  upon  a  blank  piece  of 
stamped  paper,  or  on  a  paper  upon  which  a  drawing  in  blank 
has  been  written.  In  such  a  case,  the  acceptor  is  liable  to  a 
bona  fide  holder  for  value  without  notice,  if  the-name  of  a 
stranger  or  a  fictitious  name  be  inserted  as  drawer,  and  the 
reason  for  this  is  not  because  the  acceptor  gave  authority  for 
this  or  that  name  to  be  inserted, — for  in  truth  he  gave  no 
such  authority, — but  because  in  favor  of  commerce  it  ia 
essential  to  uphold  the  negotiability  of  bills  of  exchange. 
100]  *That  this  is  so,  may  be  farther  illustrated  by  a  case 
in  which  a  fraud  is  practised  upon  the  acceptor  of  a  bill 
drawn  in  blank  with  reference  to  the  amount. 

A.,  owing  a  dfbt  of  £50  to  B.,  writes  to  him  inclosing  a 
' '  nk  paper  with  a  stamp  sufficient  lo  cover  a  bill  for  £100, 
'ing :  "  I  do  not  know  the  exact  amount  of  my  debt,  but 
up  the  inclosed  for  the  amount  and  I  will  honor  it  at 
ee  months."  U.,  in  fraud  of  A.,  draws  the  bill  for  £75, 
.orses  it,  and  it  comes  into  the  hands  of  a  bona  fide,  holder 
value.  Here  is  a  clear  absence  of  authority  and  a  fraud 
linst  A.,  yet  he  is  liable,  and  for  the  reason  we  have 
en.  Ill  the  pivsent  case,  although  Smith  was  guilty  of  a 
ud  against  the  defendant  collateral  to  the  bill  itself,  the 
erting  of  Head's  name  was,  as  respects  tlie  defendant, 
oily  immaterial,  and  was  no  part  of  the  transaction  by 
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which  the  defendant  parted  with  the  blank  acceptance.  To 
him  the  result  would  have  been  the  same  in  every  respect, 
whether  Smith  had  procured  the  wealthiest  banker  or  the 
veriest  pauper  to  actually  sign  his  name  as  drawer  or  had 
himself  inserted  as  drawer  his  own  name,  that  of  a  stranger, 
a  fictitious  name,  or  that  of  Head,  for  in  any  case  the  de- 
fendant would  be  ultimately  liable.  Looking  next  to  the 
effect  upon  the  plaintiffs,  with  reference  to  the  circumstances 
under  which  they  took  the  bill,  can  it  be  said  that  the  fact 
that  Head's  name  appeared  as  drawer  made  any  difference  ? 
They  gave  value  for  it,  had  no  notice  of  fraud,  and  the  for- 
gery was  no  part  of  the  transaction  whereby  they  acquired 
the  bill ;  they  made  all  the  inquiries  as  to  the  acceptor  from 
his  own  banker  that  could  be  demanded  from  the  most  pru- 
dent persons.  To  require  more  of  them,  and  say  that  they 
ought  to  have  unravelled  all  the  history  of  the  bill,  its  draw- 
ing and  indorsement,  would  be  to  create  a  new  burden  and 
cast  a  new  duty  upon  indorsees  of  bills  of  exchange  for 
which  there  is  no  precedent,  and  which  would  go  far  to 
hamper  their  negotiability  and  destroy  their  usefulness. 
Moreover,  it  would  graft  an  exception  upon  a  system  of  law 
which  has  worked  well  and  is  of  great  public  use,  for  the 
benefit  of  one  who  has  brought  about  the  difficulty  by  his 
own  irregular  act. 

It  may  be  said  that  this  course  of  reasoning  would  apply 
to  the  case  of  a  bill  drawn  and  accepted  in  due  course  and 
indorsed  by  a  *forgery  of  the  drawer's  name,  in  which  [101 
case  the  acceptor  would  not  be  liable  even  to  a  bona  fide 
holder  for  value,  but  the  two  cases  are  not  in  pari  materia. 
In  the  case  last  put  the  drawing  and  accepting  of  the  bill 
are  in  proper  order,  and  the  acceptor  is  entitled  to  say  :  I 
accepted  on  the  faith  of  the  bill  being  drawn  by  a  person  of 
credit,  and  I  am  ready  to  pay  to  his  order,  but  not  to  the 
holder  of  a  forged  indorsement.  In  such  a  case,  the  whole 
matter,  quoad  the  acceptor,  is  real,  and  depends  upon  a  real 
authority.  In  the  present  case,  the  defendant  is  in  default 
from  the  beginning  by  giving  a  blank  acceptance,  and  there- 
fore, as  is  admitted  in  the  cases  of  a  drawing  by  a  stranger 
or  in  a  fictitious  name,  the  ordinary  rule  as  to  authority  can- 
not be  adhered  to,  and  something  like  a  fiction  must  be 
resorted  to  in  favor  of  a  bona  fide  indorsee  for  value  ;  or,  as 
we  should  prefer  to  say,  the  law-merchant  in  such  a  case 
holds  that,  although  the  acceptor  did  not  authorize  the 
drawer's  name  to  be  used,  he  enabled  the  person  to  whom 
he  gave  the  bill  to  use  it,  and  so  to  give  the  bill  currency, 
and  this  as  against  the  acceptor  is  sufficient  to  render  him 
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liable.  Further,  where  an  indorsement  is  forged  there  is  a 
material  distinction  between  the  case  of  a  bill  drawn  by  a 
real  person  and  one  like  that  now  under  consideration, 
which  materially  affects  the  rights  of  the  parties.  Where 
the  bill  is  drawn  by  a  real  person,  not  only  have  those  who 
claim  under  a  forged  indorsement  no  title  to  the  bill,  but 
the  title  is  in  some  one  else  who  is  entitled  to  have  the  bill 
restored  to  him  and  to  sue  upon  it ;  aYid  to  his  action  a  plea 
of  payment  to  the  man  who  claims  under  the  forgery  would 
be  no  defence.  In  the  present  case  there  is  no  real  drawer, 
and  the  defendant  could  have  paid  the  plaintiff  without  the 
risk  of  having  to  pay  it  a  second  time  to  another. 

Let  us  now  see  to  what  extent  the  principles  which  are  in- 
volved in  the  decision  of  this  question  have  been  considered 
and  settled.  Where  a  man  signs  his  name  to  a  blank 
stamped  piece  of  paper,  and  delivers  it  to  another  to  be  ne- 
gotiated, this  gives  him  authority  to  fill  it  up  to  the  amount 
which  the  stamp  will  cover,  treating  the  signature  as  that  of 
the  acceptor,  and  if  the  bill  thus  completed  is  indorsed  to 
a  holder  for  value  without  notice,  he  is  entitled  to  recover 
upon  it  against  him  who  has  so  signed  his  name,  although 
the  person  to  whom  the  blank  paper  is  originally  given 
102]  *iiiay  have  defrauded  the  man  who  gave  it  to  him. 
This  is  clearly  established  by  a  long  series  of  cases,  amongst 
which  are  the  following:  Mussell  \,  Lang  staff e  (1780)  (*), 
Peacock  v.  RJiodes  (1781)  ('),  ColUs  v.  Emett  (1790)  C),  and 
Schultz  V.  Astley  (1886)  (*). 

The  ground  upon  wliich  these  decisions  have  been  rested 
is  well  explained  by  Maule,  J.,  in  Montague  v.  Perkins  ('), 
and  in  the  judgment  of  the  court  in  Foster  v.  MackinnonO^ 
where,  after  stating  the  general  proposition  that  a  man  is 
not  bound  by  his  signature  to  an  instrument  if  it  be  obtained 
by  a  fraudulent  represention,  it  is  said:  "This  principle 
when  applied  to  negotiable  instruments  must  be  and  is  lim- 
ited in  its  application.  These  instruments  are  not  only  as- 
signable, but  they  form  part  of  the  currency  of  the  country. 
A  qualification  of  the  general  rule  is  necessary  to  protect 
innocent  transferees  for  value.  If,  therefore,  a  man  write 
his  name  across  the  back  of  a  blank  bill  stamp,  and  part 
with  it,  and  the  paper  is  afterwards  improperly  tilled  up,  he 
is  liable  as  indorser.  If  he  write  ,it  across  the  face  of  the 
bill,  he  is  liable  as  acceptor,  when  the  instrument  has  once 
passed  into  the  hands  of  an  innocent  indorsee  for  value  be- 

0)  2  Donjrl.,  514.  (^)  2  Bing,  N.  C.  644. 

CO  2  Doiitrl.,  6:53.  (»)  22  L.  J.  (C.P.),  187. 

(8)  1  n.  Bl.,  313.  («)  Law  liep.,  4  0.  P.,  at  p,  712. 
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fore  maturity,  and  liable  to  the  extent  of  any  sum  which  the 
stamp  will  cover." 

In  Cooper  v.  Meyer  (1830)  (*),  bills  having  been  drawn  in  a 
fictitious  name,  and  accepted  by  the  defendant  and  indorsed 
in  the  same  handwriting  as  that  of  the  supposed  drawer,  the 
defendant  was  held  liable  to  the  plaintiff  who  was  a  holder 
for  value.  Lord  Tenterden  in  giving  judgment  says:  *'The 
acceptor  ought  to  know  the  handwriting  of  the  drawer,  and 
is,  therefore,  precluded  ifrom  disputing  it ;  but  it  is  said  that 
he  may  nevertheless  dispute  the  indorsement.  Where  the 
drawer  is  a  real  person,  he  may  do  so,  but  if  there  is  in  real- 
ity no  such  person,  1  think  the  fair  construction  of  the  ac- 
ceptor's undertaking  is  that  he  will  pay  to  the  signature  of 
the  same  person  that  signed  for  the  drawer." 

In  the  above  case  the  bill  was  accepted  after  it  was  drawn, 
and  *Lord  Tenterden  appears  to  have  thought  that  [103 
in  such  a  case  if  the  drawer  be  a  real  person  the  acceptor, 
though  bound  by  the  drawing,  may  dispute  the  indorse- 
ment. The  same  view  was  taken  by  this  court  in  Beeman 
V.  Duck  (1843)  i^\  and  is  in  accordance  with  what  was  laid 
down  with  reference  to  such  bills  in  Smith  v.  Chester 
(1787)  (•)  and  Mobinson  v.  Yarrow  (1817)  (*).  Not  long  after 
Cooper  V.  Meyer  (^\  however,  came  the  case  of  Schultz  v. 
Astley  (1836)  (").  The  defendant  had  given  to  a  money 
lender,  among  others,  two  slips  of  stamped  pstper,  on  which 
were  written  acceptances  signed  by  himseli,  and  for  which 
he  received  nothing ;  a  man  named  Clissold  afterwards  wrote 
his  name  on  one  of  these,  and  it  was  then  filled  up  as  a  bill 
of  exchange.  The  second  paper  was  filled  up  as  a  bill  of 
exchange  by  a  person  who  subscribed  himself  in  the  charac- 
ter of  drawer  and  indorser  as  Thomas  Wilson,  his  real  name 
being  Thomas  Wilson  Richardson.  The  two  bills  having 
been  indorsed  to  the  plaintiff  for  value,  he  sued  the  defend- 
ant upon  them,  and  the  court  held  that  he  was  liable,  and 
in  giving  judgment  say  (') :  *' As  to  the  bill  drawn  by  Clis- 
sold the  objection  is,  tliat  admitting  a  party  may  be  bound 
by  his  acceptance  written  on  a  blank  piece  of  stamped  paper, 
to  the  extent  of  such  sum  as  the  stamp  will  cover,  yet 
that  this  giving  of  a  blank  acceptance  authorizes  only  the 
party  to  whom  it  is  given  to  draw  the  bill ;  or  at  all  events 
does  not  authorize  Clissold,  a  stranger,  to  sign  his  name  on 
the  same  blank  piece  of  paper  as  drawer,  the  bill  itself  being 

0)  10  B.  A  C,  468.  (<)  7  Taunt.,  456. 

(«)  11  M.  <fe  W.,  261.  («)  10  B.  <k  C,  468. 

O  1  T.  R.,  654.  (•)  2  Bing.  N.  C,  644. 

O  2  Bing.  N.  C,  at  p.  552. 
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Biibsequently  written  upon  the  paper  by  some  other  person. 
No  autliority  has  been  cited  to  us  for  any  such  restriction 
of  the  general  doctrine  above  admitted  ;  nor  can  we  see  any 
distinction  in  principle  where  the  bill  has  passed  into  the 
Lands  of  third  persons,  between  holding;  the  acceptor  liable 
to  a  given  amount,  when  the  bill  is  afterwards  drawn  in  the 
name  of  the  party  who  has  obtained  the  acceptance,  and 
when  it  is  drawn  by  a  stranger  who  becomes  the  drawer  at 
the  instance  of  the  party  to  whom  the  acceptance  is  given. 
The  blank  acceptance  is  an  acceptance  of  tne  bill  which  is 
afterwards  put  upon  it;  and  it  seems  to  follow  from  the 
104J  doctrine  or  hord  Mansfield  in  Russell  *v.  Lang- 
sUiffe  ('),  that  it  does  not  lie  in  the  mouth  of  the  acceptor  to 
say  tliat  the  drawing  or  indorsing  of  the  bill  is  irregular. 
The  acceptor  was  a  stranger  to  the  party  to  whom  he  handed 
over  his  blank  acceptance,  and  as  all  that  he  desired  was  to 
raise  the  money,  it  could  make  no  difference  to  him,  either 
as  to  the  extent  of  his  liability,  or  in  any  other  respect, 
whether  the  bill  was  drawn  in  the  name  of  one  person  or 
another.  And  if  the  defendant  is  estopped  from  denying 
the  right  of  the  drawer  to  draw  the  bill,  whoever  he  may 
be,  he  is  bound  by  the  indorsement  made  by  such  drawer, 
ofter  such  indorsement  is  proved  to  have  been  made  by  such 
drawer, 

"As  to  the  bill  which  purports  to  have  been  drawn  by 
Wilson,  the  proof  was  that  it  was  drawn  and  indorsed  by  a 
real  person,  who  signed  the  name  Thomas  Wilson,  although 
his  real  name  was  Thomas  Wilson  Richardson.  There  were 
no  circumstances  proved  to  show  an  intention  to  pass  him- 
self off  for  a  different  person  of  the  name  of  Thomas  Wilson, 
or  an  intention  to  defraud  any  person  of  that  name,  or  any 
other  person  ;  and  we,  therefore,  think  there  is  no  ground 
for  treating  the  signature  as  a  forgery,  or  holding  the  bill 
void  on  that  account." 

We  have  cited  the  remarks  of  the  court  as  to  both  of  the 

bills,  although  those  as  to  the  second  bill  may  appear  to  be 

not  in  accordance  with  the  view  we  have  taken,  but  it  is  to 

be  observed  that  the  observations  as  to  forgery  were  unnec- 

■"'■ary  to  the  decision  of  the  case,  and  the  question  which 

i  arisen  in  the  present  case  was  not  before  the  court.     The 

riciples  which  are  laid  down  with  reference  to  the  first 

,  if  applied  to  the  facts  before  us,  would  go  far  to  decide 

point  of  law  in  the  plaintiffs'  favor. 

n  many  of  the  cases  and  text-books  in  which  the  liability 

he  acceptor  of  a  bill  of  exchange  under  circumstancea 

(')  2  Duiigl,  614. 
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similar  to  tliose  which  occurred  in  the  present  case  has  been 
discussed,  it  has  been  rested  upon  the  ground  of  estoppel; 
and  with  reference  to  this,  Bramwell,  L.J.,  has  recently  said 
wirli  great  force  in  the  case  of  Baxendale  v.  Bennett i^\ 
"Estoppels  are  odious,  and  the  doctrine  should  never  be  ap- 
plied wirliout  a  necessity  for  it.  It  never  can  be  applied 
except  in  cases  where  the  person  against  *whom  it  is  [105 
used  has  so  conducted  himself,  either  in  what  lie  has  said 
or  done  or  failed  to  say  or  do,  that  he  would,  unless  estop- 
ped, be  saying  something  contrary  to  his  former  conduct  in 
what  he  had  said  or  done  or  failed  to  say  or  do."  This 
language  might  be  not  improperly  applied  to  the  presents 
case,  but,  for  our  own  part,  we  should  prefer  not  to  use  the 
word  estoppel,  which  seems  to  imply  that  a  person  by  his 
conduct  is  excluded  from  showing  what  are  the  true  facts, 
but  rather  to  say  that  the  question  is  whether,  when  all  the 
facts  are  admitted,  the  acceptor  is  not  liable  upon  the  well 
known  principle  that  where  one  of  two  innocent  persons 
must  suffer  from  the  fraud  of  a  third,  the  loss  should  be 
borne  by  him  who  enabled  the  third  person  to  commit  the 
fraud.  Looking  at  the  case  from  this  point  of  view,  the  law 
as  laid  down  in  Young  v.  Orotei^\  where  the  court  held  that 
the  drawer  of  a  check  who  so  carelessly  fills  it  up  as  to  en- 
able the  holder  of  it  to  add  figures  making  it  payable  for  a 
larger  amount  is  liable  to  the  banker  who  honors  it,  is  in 
favor  of  the  plaintiff,  and  although  many  observations  have 
been  made  since  that  case  with  reference  to  the  grounds 
upon  which  it  was  decided,  which  are  mostly  collected  in 
the  judgment  of  the  Common  Pleas  Division  in  Arnold  v. 
Cheque  Banki^)^  the  principle  we  have  alluded  to  has  always 
been  upheld.  In  the  Bank  cf  Ireland  v.  Evans^  Trus- 
tees {%  Baron  Parke,  speaking  of  Young  v.  Grote{^)^  said: 
'*In  that  case  it  was  held  to  have  been  the  fault  of  the 
drawer  of  the  check  that  he  misled  the  banker  on  whom  it 
was  drawn  by  want  of  proper  caution  in  the  mode  of  draw- 
ing the  check,  which  admitted  of  easy  interpolation,  and 
consequently  that  the  drawer  having  thus  caused  the  banker 
to  pay  the  forged  check  by  his  own  neglect  in  the  mode  of 
drawing  the  check  itself,  could  not  complain  of  that  pay- 
ment." 

Our  attention  was  called  during  the  argument  for  the  de- 
fendant to  two  recent  cases  decided  by  the  Court  of  Appeal — 

(>)  8  Q.  B.  D.,  625,  at  p.  529  ;  28  Eng.         («)  4  Bing.,  258. 
Rep.,  484.  (8)  I  C.  P.  D.,  687;  18  Eng.  R.,  204. 

{*)  6  H.  L.  C,  389,  at  p.  410. 
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Hogarth  v.  Lat7iam{^)  and  Baxendale  v.  Bennett  {*\  but 
neither  of  these  have  any  real  bearing  upon  the  present  case. 
In  the  first  the  phiintiff  received  only  a  bill  accepted  by  the 
defendant,  but  without  any  drawer's  name.  At  this  time 
106]  he  had  no  notice  of  any  irregularity,  *but  afterwards, 
when  he  filled  in  the  name  of  his  firm  as  drawers  of  the  bill, 
the  jury  found  he  had  notice  that  there  was  something  wrong, 

^and  the  bills  had  in  fact  been  accepted  without  authority. 
In  Baxendale  V,  Bennett  {^)  the  bill  sued  on  bore  the  defend- 
ant's signature,  and  purported  to  have  been  drawn  and  in- 
dorsed by  Cartwright,  and  also  indorsed  by  Cameron,  from 
whom  the  plaintiff  received  it,  but  before  it  had  been  so 
drawn  or  indorsed,  and  whilst  it  was  a  mere  blank  paper 
with  a  bill  stamp  and  the  defendant's  signature  upon  it,  it 
was  stolen  from  the  defendant's  drawer,  and  therefore  never 
had  been  given  to  Cartwright  or  any  one  from  whom  he  re- 
ceived it,  to  be  negotiated  or  in  any  way  treated  as  a  bill  of 
exchange. 

In  conclusion,  it  may  be  added  that  no  assistance  can  be 
gained  in  the  present  case  by  reference  to  the  law  of  France 
relating  to  bills  of  exchange,  or  to  the  codes  of  other  conti- 
nental nations,  which  are  mostly-  founded  upon  that  of 
France,  and  this  for  a  reason  which  appears  to  us  to  give 
weight  to  the  arguments  adduced  in  favor  of  the  plaintiffs. 
By  the  Ordonnance  of  1673,  which  is  referred  to  by  Pothier 
in  his  Traite  du  Contrat  de  Change,  part  I,  ch.  3,  s.  1,  it 
was  made  essential  to  a  bill  of  exchange  that  it  should  men- 
tion the  drawer,  acceptor,  and  payee,  and  the  law  remains 
in  substance  the  same,  as  will  be  seen  by  referring  to  the 
Code  de  Commerce,  Art.  110,  so  that  a  blank  acceptance  is 
inadmissible.  The  distinction  between  the  English  and  the 
French  system  is  well  described  by  Mr.  Chalmers  in  the 
preface  to  his  valuable  Digest  of  the  Law  of  Bills  of  Ex- 
change, where  he  says,  The  French  law  ''remains  in  sub- 
stance what  it  was  two  hundred  years  ago.  English  law 
has  been  developed  piecemeal  by  judicial  decision  founded 
on  custom.  The  result  has  been  to  work  out  a  theory  of 
bills  widely  different  from  the  original.  The  English  theory 
may  be  called  the  Banking  or  Currency  theory,  as  opposed 

'  to  the  French  or  Mercantile  theory.  A  bill  of  exchange  in 
its  origin  was  an  instrument  by  which  a  trade  debt  due  in 
one  place  was  transferred  in  another.  It  merely  avoided 
the  necessity  of  transmitting  cash  from  place  to  place.  This 
theory  the  French  law  steadily  keeps  in  view.  In  England, 
bills  have  developed  into  a  perfectly  flexible  paper  currency. 

0)  3  a  B.  D.,  643 ;  28  Eng.  R.,  517.         («)  3  Q.  B.  D.,  525;  28  Eng.  R.,  434. 
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In  France  a  bill  represents  *a  trade  transaction;  in  [107 
England  it  is  merely  an  instrument  of  credit.  English  law 
gives  full  play  to  the  system  of  accommodation  paper; 
French  law  endeavors  to  stamp  it  out." 

That  this  is  a  correct  account  of  the  spirit  in  which  the 
English  law  has  dealt  with  the  negotiability  of  bills  of  ex- 
change is  further  evidenced  by  the  mode  in  which  effect  is 
given  to  it  in  favor  of  bona  fide  indorsees  for  value  by  mod- 
ern legislation.  Thus  the  earlier  acts,  16  Car.  2,  c.  7,  and  9 
Anne,  c.  14,  wholly  avoided  certain  securities  given  for  a 
gaming  consideration,  but  the  5  &  6  Wm.  4,  c.  41,  s.  1,  after 
reciting  the  hardship  and  injustice  which  arises  where  such 
securities  are  indorsed  for  a  valuable  consideration  without 
notice,  repeals  the  earlier  provisions,  and  provides  merely 
that  such  securities  shall  only  be  taken  to  have  been  given 
for  an  illegal  consideration,  leaving  the  rights  of  bona  fide 
holders  for  value  without  notice  of  the  original  illegality 
intact. 

In  the  result,  therefore,  it  appears  to  us  that  there  is  no 
authority  binding  upon  us  which  requires  that  we  should 
give  judgment  for  the  defendant,  and  that  the  spirit  of  such 
authorities  as  can  be  found  are  in  favor  of  the  plaintiffs, 
and  accord  with  what,  in  our  view,  are  the  legal  merits. 

The  order  nisi  for  a  new  trial  will  therefore  be  discharged 
with  costs. 

Order  discharged. 

Solicitors  for  plaintiffs  :    Vallance  &  Vallance. 
Solicitor  for  defendant :  C.  A.  Hilliard. 


See  Taylor  on  Ev.  (7th  ed.),  §  851  ;  directed  that  the  fact  of  the  maker's 

2  Dan.  Neg.  Inst.   (3d  ed.),   gg   1847-  name  having   been   used  without  au- 

1350  ;  Big.  on  Estoppel  (3d  ed.),  442-3.  thority,  was  a  fact  material  for  them  to 

In  an  action  by  indorsee  against  ma-  consider,  in  connection  with  other  evi- 

ker  and  indorser,  a  verdict  was  found  dence  offered  to  show  that  the  plaintiff 

in  favor  of  the  maker,  on  the  ground  took  the  note  with  knowledge  of  the 

that  his  name  had  been  signed  to  the  circumstances. 

note    without   authority,   and    against        Qumre  as  to  how  far  an  indorser  is  es- 

the   indorser  ;    and    a   new   trial   was  topped  from  denying  the  maker's  sig- 

granted  as  to  the  indorser  only.     Held,  nature  :  Hanscome  D.  Cotton,  16  U.  C. 

that  the  jury  at  such  trial  were  rightly  Q.  B.,  98. 

31  Eng.  Rep  74 
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[6  Exchequer  Division,  108.] 

Jan.  21,  1880. 

[IN  THE  COURT  OF  APPEAL.] 

108]  *Webb  V.  East('). 

Practice — Production   of  Docume7its — Privileged   Communications — Tendency  to 

Criminate. 

A  party  cannot  protect  himself  from  producing  a  document  on  the  jrround  that  its 
production  would  tend  to  criminate  him  unless  he  pledges  his  oath  that,  to  the  best 
of  his  belief,  its  production  would  tend  to  criminate  him. 

Whether  a  party  can  protect  himself  from  producing  a  document  on  the  ground 
that  its  production  would  tend  to  criminate  him,  qucere. 

A  letter  written  in  answer  to  inquiries  about  the  character  of  a  servant  is- privi- 
leged in  this  sense  only,  that  although  it  contains  defamatory  statements  it  will  not 
support  an  action  •for  libel  unless  malice  is  shown ;  but  it  is  not  privileged  in  the 
sense  of  being  privileged  from  production,  such  privilege  being  confined  to  commu- 
nications with  the  l^al  advisers  of  the  {)arty. 

This  was  an  appeal  from  a  decision  of  the  Exchequer 
Division  f). 

The  plaintiff's  statement  of  claim  was  to  the  following 
effect : 

That  the  plaintiff  had  been  the  steward  of  the  estates  of 
the  defendant,  and  quitted  the  defendant's  service  at  the 
notice  of  the  defendant  in  March,  1879,  and  received  from 
the  defendant  a  written  character,  dated  the  3d  of  March, 
1879.  Tliat  on  the  8th  of  April,  1879,  the  plaintiff  was  en- 
gaged as  steward  by  Earl  Rosslyn,  and  was  to  enter  on  his 
duties  on  the  14th  of  that  month.  That  on  or  about  the  9th 
of  April,  1879,  the  defendant,  in  letters  addressed  to  Earl 
Rosslyn,  falsely  and  maliciously  made  certain  defamatory 
statements  about  the  plaintiff,  which  were  set  out  in  the 
statement  of  claim,  being,  inter  alia,  that  the  plaintiff  had 
falsified  his  accounts  and  misappropriated  moneys.  That 
in  consequence  of  the  said  libels  Earl  Rosslyn  refused  to 
allow  the  plaintiff  to  enter  upon  his  duties  as  steward,  and 
dismissed  him  from    his   service.     That  by  reason   of   the 

f)remises,  the  plaintiff  had  lost  the  salary  and  remuneration 
le  would  have  earned  in  the  service  of  Earl  Rosslyn,  and 
had  been  unable  to  obtain  another  situation  as  steward,  and 
had  been  greatly  damaged  in  his  credit  and  reputation. 

By  his  statement  of  defence  the  defendant  denied  that  he 
109]  wrote  *to  Lord  Rosslyn  the  letters  mentioned  in  the 
statement  of  claim,  or  any  of  them,  and  stated  that  any  let- 
ters written  by  him  to  Earl  Rosslyn  relating  to  the  plaintiff 

0)  Affirming  ante,  p.  538.  («)  6  Ex.  D.,  23 ;  ante,  p.  688. 
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were  confidential  and  privileged  communications,  and  writ- 
ten by  the  defendant  in  answer  to  inquiries  made  by  Earl 
Rosslyn  as  to  the  character  of  the  plaintiff,  who  had  been  in 
the  employ  of  the  defendant  as  his  steward. 

The  defendant,  in  answer  to  interrogatories,  deposed  that 
he  did,  on  or  about  the  9th  or  lOth  of  April,  1879,  and  the 
14th  of  April,  1879,  respectively,  write  a  letter  to  Lord  Ross- 
lyn. ''  Tnose  letters  will  speak  for  themselves.  They  were 
written  by  me  in  consequence  of  letters  which  I  had  received 
from  Lord  Rosslyn  relating  to  the  plaintiff  who  had  been 
my  steward.  My  letters  to  Lord  Rosslyn  were  confidential, 
and  I  contend  that  they  are  privileged  communications." 
He  went  on  to  admit  that  he  had  copies  of  them  in  his  pos- 
session. 

The  plaintiff  applied  for  inspection  and  liberty  to  take 
copies  of,  and  extracts  from,  the  above  copies.  This  was 
refused  by  the  Master.  Upon  appeal,  Denman,  J.,  referred 
the  application  to  the  Divisional  Court. 

The  case  was  heard  by  Kelly,  C.B-,  and  Stephen,  J.,  who, 
on  the  12th  of  December,  1879,  made  an  order  for  inspection, 
on  the  ground  that  the  defendant  could  only  protect  himself 
from  production  by  stating  on  oath  that  he  believed  the  pro- 
duction of  the  documents  would  expose  him  to  a  criminal 
prosecution  (').     The  defendant  appealed. 

Fischer^  Q.C.,  and  R,  E,  Turner^  for  the  defendant: 
Production  ought  to  be  refused  on  the  ground  that  it  may 
expose  the  defendant  to  a  criminal  prosecution.  It  is  not 
necessary  that  this  objection  should  be  taken  on  the  oath  of 
the  defendant,  it  appearing  from  the  nature  of  the  case  that 
production  would  tend  to  criminate  him  :  Hill  v.  Camp- 
oell{^)  ;  Atherley  v.  Harvey  (^), 

[Jessel,  M.R.:  According  to  the  rule  in  equity  a  defend- 
ant was  not  bound  to  answer  where  doing  so  might  tend  to 
criminate  him,  but  is  there  any  authority  that  he  can  decline 
to  produce  a  document  because  it  might  tend  to  criminate 
him?] 

Cartwright  v.  Cheen  (*)  is  in  the  defendant's  favor. 

*[Jessel,  M.R.:  That  case  does  not  relate  to  pro-  [110 
duction.] 

Secondly,  the  letters  are  privileged  :  Oardner  v.  Sladei^). 
The  plaintiff  has  no  case  unless  he  can  show  express  malice, 
and  until  that  is  shown  production  ought  not  to  be  ordered. 

[Jessel,  M.  R.  :    May  not  the  case  come  within  Order  xxxi, 


(^)  5  Ex.  D.,  23  ;  ante,  p.  588.  (')  2  Q.  B.  D..  624  ;  21  Eng.  R.,  244. 

O  Law  Rep.,  10  C.  P.,  222.  (*)  8  Ve3.,  406. 

(«)  13  Q,  B.,  796. 
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rule  19.  Ought  not  the  question  of  express  malice  to  be  tried 
before  production  is  ordered  ?  It  is  a  very  serious  matter  if 
every  servant  who  receives  such  a  character  that  he  is  not 
engaged  can  bring  an  action  for  libel,  and  obtain  production 
of  all  the  letters  that  have  passed.] 

It  is  contended  that  the  issue  of  malice  ought  to  be  first 
tried,  to  allow  production  in  such  cases  will  tend  to  make 
masters  refuse  to  give  any  character  at  all. 

[Cotton,  L.  J.:  It  seems  to  me  that  the  letters  themselves 
may  possibly  prove  express  malice.] 

There  ought  to  be  some  prisma  facie  evidence  of  malice — 
this  is  a  mere  fishing  application.  The  plaintiff  professes  to 
set  out  extracts  from  the  letters  in  his  statement  of  claim, 
but  he  does  not  really  know  their  contents. 

[Counsel  for  the  plaintiff  admitted  this  to  be  the  case.] 

Bompas^  Q.C.,  and  P.  Hr  Smithy  for  the  defendant :  No 
case  can  be  found  where  production  of  documents  has  been 
refused  on  the  ground  of  their  tending  to  expose  the  party 
to  prosecution  except  Hill  v.  Campbell  i^).  It  is  difficult  to 
reconcile  that  case  with  Fisher  v.  Owen  ("),  and  the  judges 
were  agreed  that  at  common  law  inspection  might  have  been 
ordered.  Atherley  v.  Harvey  (*),  as  is  stated  in  Fisher  v. 
Oioen{^\  went  on  a  misunderstanding  of  the  rule  in  equity. 
Allliusen  v.  Ldboucherei^)  supports  the  plain tiflTs  case. 
Then  as  to  privilege,  the  defendant  is  confusing  the  two 
meanings  of  the  word.  Confidential  communications  of  this 
kind  are  privileged  only  in  the  sense  that  they  are  not  treated 
as  libels  unless  malice  is  shown  ;  but  they  are  not  privileged 
from  production,  that  privilege  being  confined  to  communi- 
cations with  legal  advisers,  Bustros  v.  White  {*) :  which  also 
shows  that  there  is  no  discretion  as  to  refusing  production. 
Ill]    *  Fischer,  Q.C.,  in  reply. 

Jessel,  M.R.:  The  question  raised  by  this  appeal  is  one 
of  very  considerable  importance  as  regards  the  interests  of 
society  at  large,  and  especially  as  regards  the  interests  of 
that  large  part  of  society  which  consists  of  masters  and 
servants. 

The  case  for  the  present  purpose  may  be  shortly  stated  in 
this  way.  A  steward  of  Sir  Grilbert  East  left  his  service. 
He  afterwards  applied  for  a  similar  situation  under  the  Earl 
of  Rosslyn.  Tlie  Earl  of  Rosslyn  was  willing  to  engage 
him,  and  did  in  fact  engage  him,  subject  to  his  character 
proving  satisfactory.    He  wrote  to  Sir  Gilbert  East  about 

(«)  Law  Rep.,  10  C.  P..  222.  (*)  2  Q.  B.  D.,  524;  21  Eng.  R.,  244. 

O  8  Ch.  D.,  645 ;  25  Eng.  R.,  540.  (*)  3  Q.  B.  D.,  664 ;  28  Eng.  R.,  627. 
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the  man,  and  received  a  letter  in  answer  giving  him  what 
Lord  Rosslyn  tlionght  was  a  bad  character,  and  thereupon 
his  lordship  declined  the  man's  services.  The  man  then 
brought  an  action  against  Sir  Gilbert  East  for  libel.  Of 
course  such  an  action  can  only  be  maintained  by  establish- 
ing that  material  statements  as  to  the  character  of  the  ser- 
vant were  not  only  untrue,  but  were  untrue,  if  I  may  put  it 
in  that  way,  to  the  knowledge  of  Sir  Gilbert  East,  and  were 
stated  maliciously  and  not  with  the  bona  fide  intention  of 
giving  the  man  a  fair  character,  but  with  a  view  to  prevent 
his  getting  a  new  service. 

•  The  plaintiflf  in  the  action  has  neither  the  letter  that  was 
written  by  Sir  Gilbert  East  nor  a  copy  of  it.  Lord  Rosslyn 
has  the  original  letter.  Sir  Gilbert  East  has  a  copy  of  it, 
and  the  plaintiif  wishes  to  obtain  that  copy  from  Sir  Gilbert 
East. 

Now  it  is  manifest  that  the  copy  in  question  is  material 
on  every  issue  in  the  cause.  The  nature  of  the  charges, 
if  charges  they  were,  made  against  the  servant  in  the  letter, 
must  have  a  considerable  influence  upon  the  decision  of  the 
issue  as  to  whether  they  were  false  charges,  also  as  to 
whether  they  were  false  to  the  knowledge  of  the  defendant, 
and  as  to  whether,  from  their  nature,  they  were  instigated 
by  malice.  It  is  impossible  not  to  see,  therefore,  that  it  is 
a  very  material  document  in  the  case. 

The  defendant  says  that  the  document  is  privileged.  It  is 
privileged  in  this  sense,  that  it  is  what  is  called  a  privileged 
communication,  which  I  understand  to  mean  this,  ih^tpriina 
facie^  that  is,  in  the  absence  of  evidence  to  the  contrary,  it 
is  to  be  *considered  as  being  given  bona  fide  and  [112 
without  malice,  and  is  an  exception  to  the  rule  that  a  man 
who  libels  another  must,  in  order  to  justify  himself,  prove 
the  truth  of  the  libel,  it  being  in  this  case  for  the  plaintiff 
to  prove  the  malice.  But  such  a  communication  is  not 
privileged,  as  far  as  I  am  aware,  in  any  other  sense.  I  never 
before  this  case  heard  it  suggested  that  such  a  letter  was 
privileged  in  the  sense  of  being  privileged  from  production, 
except  on  the  ground  which  is  now  suggested,  that  it  may 
criminate  the  defendant.  Now  it  is  obvious  that  it  cannot 
have  that  tendency  unless  the  action  ought  to  succeed,  be- 
cause the  letter  cannot  be  a  libel  unless  the  defendant  was 
actuated  by  malice.  He  therefore  cannot  plead  that  the 
document  would  criminate  him  without  at  the  same  time 
confessing  the  action.  If  such  a  defence  could  be  available 
at  all  it  ought  only  to  be  available  at  the  instance  of  a  de- 
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fendant  who  will  undertake  to  swear  that  the  production  of 
the  document  will  criminate  him. 

It  is  not  necessary  on  the  present  occasion  to  give,  nor  do 
I  intend  to  give,  an  opinion  as  to  whether  documents  can  be 
protected  from  production  by  an  allegation  on  oath  that  if 
produced  they  would  criminate,  or  tend  to  criminate,  the 
person  asked  to  produce  them,  by  which  I  mean  that  they 
would  support  an  indictment  against  him.  I  decline  to 
decide  that  point,  not  because  I  have  not  an  opinion  on  the 
subject,  but  because  it  is  not  necessary  for  me  now  to  ex- 
press it.  But  even  assuming,  for  the  purpose  of  argument, 
that  such  a  ground  could  avail  a  defendant  called  upon  to 
produce  such  a  document,  it  is  clear  to  my  mind  that  it 
could  only  avail  him  on  such  terms  as  it  could  avail  him  in 
answering  interrogatories  or  giving  other  discovery,  namely, 
upon  his  pledging  his  oath  that  to  the  best  of  his  knowl- 
edge, information,  and  belief,  the  result  of  his  production 
of  the  document  would  be  to  criminate  him. 

Now,  as  I  have  already  said,  it  is  quite  impossible  for  the 
defendant  in  this  case  to  make  such  an  affidavit,  and  there- 
fore there  is  no  occasion  to  give  him  the  opportunity  of 
making  it.  He  never  could  be  advised  to  have  it,  and  would 
not  make  it.  That  being  the  case,  it  appears  to  me  that  this 
is  a  document  which  is  not  privileged  from  production,  and 
that  consequently  the  order  of  the  court  below  was  right 
and  ought  to  be  affirmed. 

113]  *Baggallay,  L.J.:  I  am  also  of  opinion  that  the 
production  of  these  letters  cannot  be  refused  on  the  ground 
of  privilege.  That  such  documents  are  privileged  in  a  cer- 
tain and  very  common  sense*  of  the  word  is  no  doubt  true, 
but  they  are  not  privileged  documents  within  the  meaning 
of  the  decision  in  the  case  of  Bustros  v.  White  (*),  in  which 
the  question  of  what  were  documents  entitled  to  protection 
on  the  ground  of  privilege  arose  and  was  very  fully  con- 
sidered by  the  court  consisting  of  numerous  judges.  The 
marginal  note  in  that  case  lays  down  the  rule  as  to  what  are 
the  documents  to  which  privilege  applies,  viz.,  that  no  docu- 
ment other  than  a  document  of  title  is^  privileged  except  a 
communication  from  the  party's  solicitor  or  from  an  agent 
employed  by  or  at  the  instance  of  the  solicitor. 

But  then  it  is  said  that  the  production  ought  to  be  re- 
fused upon  the  ground  that  the  inspection  of  the  copies  or 
the  letters  might  tend  to  expose  the  defendant  to  criminal 
proceedings.  Now  I  agree  that  if  that  could  be  a  sufficient 
reason  for  refusing  to  permit  the  inspection  of  the  docu- 

0)  1  Q.  B.  D.,  423. 
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ments,  it  is  a  reason  which  must  be  verified  by  the  oath  of 
the  party  who  seeks  to  rely  upon  it.  In  this  case,  and  prob- 
ably for  the  best  of  reasons,  the  defendant's  advisers  do  not 
ask  for  tlie  opportunity  of  making  such  an  aflBdavit,  and  I 
must  confess  I  think  there  is  great  force  in  the  observation 
of  Mr.  Bom  pas  that  to  make  such  an  aflSdavit  would  be  in- 
consistent with  the  nature  of  the  defence  which  has  been 
raised.  It  therefore  is  not  necessary  to  consider  what  would 
be  the  effect  if  such  an  affidavit  had  been  produced. 

Cotton,  L.  J.:  I  am  also  of  opinion  that  we  cannot  refuse 
production  of  these  documents.  The  court  in  these  cases 
has  not  to  exercise  any  discretion.  If  the  plaintiff  can  claim 
production  it  is  of  right.  The  general  rule  is  undisputed 
that  a  litigant  plaintiff  or  defendant  has  a  right  to  the  pro- 
duction of  all  documents  in  the  possession  of  his  opponent 
which  are  relevant  to  the  issues  to  be  decided  in  the  action. 
In  the  present  case  it  cannot  be  disputed  that  the  production 
of  these  letters  is  material  both  with  regard  to  the  question 
whether  certain  defamatory  statements  were  made  and  also 
upon  the  question  whether  or  *no  they  were  made  [114 
under  such  circumstances  as  to  be  privileged. 

Upon  what  ground,  then,  does  the  defendant  refuse  pro- 
duction 1  He  relies  upon  two  grounds,  one  is,  that  the  pro- 
duction of  the  letters  would  tend  to  criminate  him,  that  is 
to  say,  would  tend  to  subject  him  to  criminal  proceedings 
for  libel.  I  agree  that  it  is  better  not  to  express  an  opinion 
as  to  whether  that  is  any  protection  from  production  of 
documents.  But  I  also  agree  with  the  rest  of  the  court  that 
if  that  is  a  ground  for  refusing  production  as  it  is  for  refus- 
ing to  answer  interrogatories,  the  protection  must  be  claimed 
by  the  party  seeking  to  protect  himself  from  discovery  in 
the  same  way  as  he  would  claim  to  protect  himself  from 
answering  interrogatories,  that  is  to  say,  by  making  an  affi- 
davit pledging  his  belief  that  answering  the  question  would 
tend  to  criminate  him. 

With  regard  to  the  other  question  of  privilege,  the  whole 
argument  turns  upon  the  ambiguous  meaning  of  the  word 
privilege.  No  doubt  we  are  in  the  habit  of  saying  that  the 
court  may  refuse  production  of  documents  upon  the  ground 
that  they  are  privileged,  which  means  that  they  are  privi- 
ledged  as  communications  between  a  party  and  his  legal 
adviser.-  The  documents  now  in  question  are  no  doubt  in  a 
sense  privileged  if  the  defendant  is  right  in  saying  that  they 
were  letters  written  bona  fide  in  answer  to  inquiries  about 
a  servant — but  privileged  in  what  sense?    Not  privileged 


593  EXCHEQUER  DIVISION.  [Vol  V. 

^ . ^—S 

1879  Jones  v.  Hough. 

from  production,  but  privileged  in  this  sense  only,  that  al- 
though they  may  contain  defamatory  statements,  the  law 
undt^r  the  circumstances  will  not  impute  malice,  but  the 
plaintiff,  in  order  to  sustain  an  action  for  libel  upon  them, 
must  show  that  they  were  written  maliciously. 

Then  ought  we  to  extend  to  such  documents  as  these  the 
rule  as  to  privilege  from  production?  No  doubt  it  may 
be  very  inconvenient  to  produce  letters  such  as  those  in 
this  case,  but  for  a  long  series  of  years  courts  of  equity 
have  been  strict  in  refusing  to  extend  the  rule  as  to  privi- 
ledge  from  production,  and  in  my  opinion  we  ought  not  now 
to  make  this  extension,  but  ought  to  adhere  to  the  old  rule 
and  say  that  privilege  from  production  on  the  ground  of 
the  document  being  a  privileged  communication  extends 
only  to  communications  between  a  plaintiff  or  a  defendant 
and  his  legal  advisers. 

115]  *I  ought  to  add  that  the  language  of  my  judgment 
in  the  present  case  must  not  be  taken  in  any  future  case  as 
any  intimation  that  I  should  not  have  directed  the  docu- 
ments to  be  produced  even  if  there  had  been  an  affidavit 
made  by  the  defendant. 

Baggallay,  L.J.:  I  may  also  say  that  I  desire  to  keep 
my  judgment  open  upon  that  point. 

Solicitors :  Parkers;  Williams,  James  &  Wason. 

Ante,  p.  539  note. 


[6  Exchequer  Division,  116.] 

Dec.  IS,  1819. 

[IN  THE  COURT  OF  APPEAL.] 

Jones  and  Others  v.  Hough  and  Others. 

Ship  and  Shipping — Chnrierpartv — Bills  of  Ladinff^  Master  reftudng  to  sign — Convev 
sion  of  Cargo — Practice — 2'rial  by  Judge  wit/tuiU  Jury — Motion  for  new  IVial. 

By  a  charterparty  the  defendants  ai^reed  to  carry  for  the  plaintiffn  a  car^o  of  coke 
from  C.  to  B.,  the  master  to  sijrn  the  bill  of  lading  as  presented  within  twenty-four 
hours  after  the  carjro  should  be  on  board,  or  pay  Ad.  per  ton  per  day  for  each  day's 
delay  as  dainftc:t's.  The  cari^o  liavinjj  been  loaded,  a  bill  of  lading  was  presented  to 
the  master,  which  he  refused  to  Hii^n  without  insertina^  a  clause  that  the  vessel  aliould 
not  be  liable  for  duties  on  cargo  caused  by  nou -arrival  before  a  specified  date.  The 
plaintilT-*  having  declined  to  accept  such  a  bill  of  lading,  the  mastt'r  sailed  with  the 
cargo  for  B.  without  signing  any  bill  of  lading.  The  plaintiffs  direct-ed  their  con- 
siy-nce  to  deduct  tlie  penalty  under  the  foregoinjj  clause.  The  master  was  willing  to 
deliver  the  cargo  on  payment  of  the  freight  in  full,  but  the  consignee  having  insisted 
upon  deducting  the  penalty,  the  master  declined  to  deliver  the  cargo,  and  landed  it 
and  stored  it  at  B. : 

Held  (1.)  That  there  had  been  a  breach  of  the  charterparty  in  the  master  not 
having  signed  the  bill  of  lading  as  presented  to  him.     (2.)  That  the  plaintiffs  were 
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not  entitltMl  to  deduct  the  penalty  for  delay  in  signing  the  bill  of  lading.  (3.)  That 
there  had  been  no  conversion  of  the  cargo.  (4.)  The  plainti^s  were  only  entitled  to 
nominal  damages  for  not  sii^iiina:  the  bill  of  lading,  the  ma^ster  being  willing  to  deliver 
the  cargo  on  payment  oftlie  full  freight. 

Where  a  trial  has  taken  place  before  a  judge  without  a  jury,  the  Court  of  Appeal, 
in  all  CiiMes  except  that  of  surprir>e,  has  jurisdiction  upon  an  appeal  to  review  the 
finding;s  im  to  the  facts,  without  a  rule  for  a  new  trial  having  been  obtained. 


Action  upon  a  charterparty,  the  claim  alleging  by  way  of 
breach  that  tlie  master  of  t)ie  ship  Ellen,  acting  by  the  direc- 
tion of  the  defendants,  would  not  sign  certain  bills  of  lading 
as  presented,  according  to  the  charterparty,  unless  he  were 
permitted  *to  insert  therein  the  words  "the  vessel  [116 
not  liable  for  duties  on  cargo  caused  by  non-arrival  before 
1st  July;"  and  also  alleging,  in  the  alternative  as  to  dam- 
ages, that  the  sum  of  £488  16^.  had  become  due  from  the 
defendants  to  the  plaintiffs  for  delay  in  signing  the  bills  of 
lading  at  the  rate  of  4rf.  per  registered  ton  per  day,  as  per 
charterparty,  on  611  tons  for  forty-eight  days  from  the  Isl 
of  July,  1877,  to  the  18th  of  August,  1877,  when  the  action 
was  commenced.  And,  further,  the  plaintiffs  sued  for  the 
wrongful  conversion  of  the  plaintiffs'  coke. 

At  the  trial  before  Lindley,  J.,  without  a  jury,  at  the  Lon- 
don sittings  on  the  26th  of  March,  1879,  the  following  facts 
were  proved  :  On  the  13th  of  June,  1877,  a  charterparty  was 
entered  into  between  the  plaintiffs  and  defendants,  the  ma- 
terial parts  of  which  were  that  the  ship  Ellen,  of  which 
the  defendants  were  owners,  should  proceed  to  Cardiff,  and 
there  take  on  board  as  tendered  a  cargo  of  coke,  which  the 
merchants  bound  themselves  to  provide  for  shipment,  and 
should  therewith  proceed  to  Bilbao,  and  there,  as  ordered, 
deliver  the  same  on  being  paid  freight  at  the  rate  therein 
mentioned,  the  ship  paying  all  charges  whatsoever,  tbe 
freight  to  be  paid  one-third  (if  required)  in  cash  on  signing 
bills  of  lading,  less  3  per  cent,  for  all  charges,  and  the  remain- 
der on  right  delivery  of  cargo  in  cash  at  the  current  rate  of 
exchange,  cargo  to  be  brought  and  taken  alongside  at  mer- 
chants' risk  and  expense.  A  suflBcient  quantity  of  coal  to 
be  taken  on  board  for  ship's  use,  to  be  supplied  by  shippers 
at  10s.  per  ton,  to  be  indorsed  on  bills  of  lading,  which 
documents  the  master  thereby  agreed  to  sign,  as  presented 
for  the  weight  according  to  the  railway  company's  or  ship- 
ping returns,  without  prejudice  to  the  tenor  of  the  charter- 
party,  within  twenty-four  hours  after  the  cargo  should  be 
on  board,  or  pay  Ad,  per  registered  ton  per  day  for  each 
day's  delay  as  damages  ;  the  ship  to  be  addressed  inwards 
only  to  charterers'  agent  at  port  of  discharge,  paying  the 
usual  commission  of  2  per  cent,  on  the  charter.     The  charter 

31  Eng.  Rep.  75 
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being  concluded  by  Richard  W.  Jones  &  Co.  (the  plaintiflfs) 
on  behalf  of  others,  it  was  agreed  that  all  liability  of  the 
former  should  cease  as  soon  as  they  had  shipped  the  cargo, 
the  ship  having  a  lien  upon  the  same  for  all  freight,  dead 
freig:ht,  demurrage,  average  and  other  charges. 
117]  *At  the  time  of  making  the  charterparty  the  vessel 
was  on  a  voyage  to  Newport,  and  after  her  arrival  at  CardiflE 
the  plaintiffs,  being  under  the  impression  that  if  the  ship 
did  not  arrive  at  Bilbao  by  the  BOth  of  June  the  Spanish 
government  would  increase  the  duties  then  payable  on  coke, 
and  being  anxious  therefore  that  the  vessel  should  arrive 
at  Bilbao  by  that  day,  wrote  to  the  defendants  on  the  22d 
and  the  25th  of  June,  1877,  complaining  of  delay  on  the  part 
of  the  shipowners  in  discharging  the  cargo  which  was  then 
on  board,  and  pointing  out  to  them  the  importance  of  the 
ship  arriving  by  the  30th  of  June. 

At  the  time  of  making  the  charterparty  the  plaintiffs  had 
contracted  with  Ybarra  &  Co.,  at  Bilnao,  for  the  sale  to  them 
of  500  tons  of  coke  to  be  shipped  in  England,  and  consigned 
to  them  at  23^.  per  ton,  including  freight  and  insurance. 
The  plaintiffs 'advised  Ybarra  &  Co.  of  having  entered  into 
the  charterparty,  and  sent  them  a  copy.  On  the  23d  of  June 
the  plaintiffs  wrote  to  Ybarra  &  Co.,  telling  them  that  they 
would  have  to  deduct  the  extra  duties  which  might  be  im- 
posed on  coke  from  the  freight.  It  appeared,  however,  that 
the  plaintiffs'  fears  in  this  respect  were  unfounded,  and  that 
the  Spanish  government  had  not  imposed  any  increased 
duties  on  coke. 

On  the  30th  of  June,  1877,  the  plaintiffs  presented  to  the 
master  of  the  vessel  at  Cardiff  bills  of  lading  for  the  coke 
deliverable  to  order  for  his  signature  according  to  the  terms 
of  the  charterparty.  The  defendants  were  apprehensive  that 
some  attempt  would  be  made  to  stop  the  increased  duties  if 
they  became  payable  from  the  freight  when  the  ship  arrived 
at  Bilbao,  and  on  their  instructions  the  master  declined  to 
sign  the  bills  of  lading  in  the  ordinary  form,  but  insisted  on 
inserting  the  words  following:  *'The  vessel  not  liable  for 
duties  on  cargo  by  non-arrival  before  the  1st  of  July."  A 
discussion  ensued,  in  which  the  plaintiffs  insisted  that  the 
master  should  sign  the  bills  of  lading  or  take  the  conse- 
quences:  and  the  defendants  offered  that  on  the  plaintiffs 
guaranteeing  that  no  stoppage  should  be  made,  to  sign  the 
bills  of  lading. 

On  the  30th  of  June  the  vessel  sailed  from  Cardiff  with 
the  coke  on  board  without  the  master  having  signed  bills  of 
lading,  and  arrived  at  Bilbao  on  the  4th  of  July,  1877. 
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*The  plaintiffs  in  the  meantime  had  sent  the  bills  [118 
of  lading  unsigned  by  the  master  to  Ybarra  &  Co.  indorsed 
to  them,  and  on  the  30th  of  June  wrote  requesting  them  to 
dednet  4d.  per  ton  per  day  from  the  freight  under  the  clause 
in  the  charterparty  as  the  penalty  for  not  signing  bills  of 
lading. 

On  arrival  at  Bilbao  the  master  having  been  told  by  the 
plaintiffs  at  Cardiff  that  the  cargo  of  coke  was  consigned  to 
Ybarra  &  Co.,  moored  the  ship  at  their  wharf  and  allowed 
the  discharge  to  commence ;  but  having  been  informed  by 
Ybarra  &  Co.  that  they  were  going  to  deduct  £50  from  the 
freight  owing  to  his  not  having  signed  the  bills  of  lading  at 
Cardiff,  the  master  refused  to  allow  the  deduction,  and 
stopped  any  further  delivery  ;  fifty  tons  of  coke,  however, 
had  been  delivered.  Ybarra  &  Co.  having  declined  to  pay 
the  full  freight  for  the  coke,  the  master,  therefore,  dis- 
charged the  remaining  portion  of  the  cargo  at  another  wharf 
and  stored  it. 

On  these  facts  the  learned  judge  decided  :  1.  That  the  de- 
fendants had  been  guilty  of  a  breach  of  the  charterparty  in 
not  having  signed  the  bills  of  lading  ;  2.  That  the  plaintiffs 
were  not  entitled  to  deduct  the  4d,  per  ton  per  day  from  the 
freight ;  3.  That  the  defendants  in  taking  away  in  their  ship 
the  plaintiffs'  coke  had  converted  the  coke  to  their  own  use, 
and  he  directed  a  verdict  to  be  entered  for  the  plaintiffs  for 
£399  17s.  ed. 

The  defendants  appealed,  on  the  ground  that  the  judg- 
ment should  be  entered  for  the  defendants. 

They  also  obtained  a  rule  for  a  new  trial,  on  the  grounds 
of  misdirection,  of  the  verdict  being  against  the  weight  of 
evidence,  of  excess  of  damages,  and  of  surprise. 

Dec.  11,  1879.  IfoU^  Q.C.,  and  Douglas  Walker,  for  the 
defendants,  contended:  first,  that  the  plaintiffs,  by  threat- 
ening to  deduct  the  amount  to  be  paid  by  them  for  addi- 
tional duties  rendered  it  incumbent  on  the  master  to  protect 
his  owners  by  inserting  in  the  bill  of  lading  the  clause  ob- 
jected to ;  and  that  the  plaintiffs  ought  to  have  accepted  the 
bill  of  lading  with  such  clause,  for  its  insertion  would  not 
liave  affected  the  title  to  the  cargo  nor  the  negotiability  of 
the  bill  of  lading  :  and  even  if  the  plaintiffs  had  been  com- 
pelled to  pay  the  duties,  the  clause  would  *not  have  [119 
estopped  them  frgm  recovering  from  the  defendants  if  they 
were  liable  ;  there  was,  therefore,  no  breach  of  the  charter- 
party  by  the  defendants,  the  master  being  willing  to  sign 
the  bill  of  lading  in  the  form  suggested  ;  secondly,  that  the 
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plaintiffs  had  no  right  to  deduct  the  penalty,  for  on  the  con- 
struction of  the  clause  the  liability  was  only  to  attach  in 
cases  where  the  bill  of  lading  had  actually  been  signed  after 
a  delay  in  doing  so  ;  thirdly,  that  there  had  been  no  conver- 
sion, for  the  carrying 'the  coke  to  Bilbao  was  in  accordance 
with  the  terms  of  the  charterparty. 

Dec.  12,  13,  1879.  Colien,  Q.'C,  and  Jelf,  for  the  plain- 
tiffs, contended  :  first,  that  there  had  been  a  breach  of  the 
charterparty,  for  it  was  the  duty  of  the  master  to  sign  the 
bill  of  lading  as  presented,  and  under  the  charterparty  he 
had  no  riglit  to  insert  any  additional  term  in  the  bill  of 
lading-;  secondly,  that  the  plaintiffs  were  entitled  to  deduct 
the  penalty  for  the  delay  ;  thirdly,  that  on  the  authority  of 
the  cases  of  Falke  v.  Fletcher  (*),  Hiort  v.  BoU  ('),  and  Peek 
V.  Larsen(^),  by  sailing  from  the  port  of  loading  without  the 
bill  of  lading  having  been  signed  the  defendants  had  been 
guilty  of  a  conversion  of  the  coke. 

They  also  contended  that  even  if  the  findings  of  fact  by 
the  judge  were  wrong,  yet  while  they  stood  unimpeached 
the  judgment  entered  upon  them  was  right,  and  that  the 
findings  could  not  be  questioned  upon  an  appeal ;  and  that 
the  defendants  were  only  entitled  to  a  new  trial. 

Holl^  Q.C.,  was  not  heard  in  reply. 

Dec.  13.  CocKBURN,  C.J.:  We  are  agreed  that  the  ap- 
peal must  be  allowed  to  a  certain  extent.  We  think  that 
the  plaintiffs  are  entitled  to  recover  for  the  breach  of  con- 
tract on  the  part  of  the  master  in  not  signing  a  proper  bill  of 
lading,  but  that,  on  the  other  hand,  the  plaintiffs  have  sus- 
tained no  real  damage,  because  it  is  quite  clear  that  the  con- 
signees, Messrs.  Ybarra  &  Co.,  would  have  been  ready  to 
accept  the  cargo  and  pay  the  full  freight  if  the  plaintiffs  had 
not  written  the  letter  of  the  30th  of  June.  I  am  bound  to 
120]  say  that  I  think  thelearned  judge  was  wrong  (he*  was 
misled,  it  was  not  brought  to  his  attention)  in  saying  that 
the  departure  of  the  vessel  without  a  bill  of  lading  being 
signed  amounted  to  a  conversion.  I  do  not  think  it  did.  I 
think  the  case  is  distinguishable  from  Peek  v.  Larsen{*). 
This  is  a  most  material  circumstance  in  that  case  that  the 
shipper  of  the  goods,  finding  he  could  not  get  a  bill  of 
lading  without  reference  to  the  terms  of  the  charter,  said, 
'*That  is  not  the  contract  upon  which  I  desired  to  enter,  or 
upon  which  I  shipped  my  goods."  If,  in  the  present  case 
upon  the  master  refusing  to  sign  such  a  bill  of  lading  as  he 

0)  18  C.  B.  (N.S.).  403  ;  34  L.  J.  (C.P.),         C)  I-aw  Rep.,  9  Ex.,  86  ;  8  Eng.  R.,  629. 
146,  O  Law  Rep.,  13  Eq.,  378. 
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ought  to  luive,  signed,  the  plaintiflfs  had  said,  "Then  give 
us  back  our  cargo,  we  are  not  prepared  to  send  the  cargo  to 
Spain  without  a  bill  of  lading,"  the  case  might  have  been 
very  dilTerent,  and  might  have  come,  I  do  not  say  it  would, 
witliin  the  facts  and  authority  of  Peek  v.  LaTsen(^)\  but 
puch  were  not  the  facts  here.  The  captain  w^as  bound  to  do 
two  things;  to  take  the  cargo  to  its  destination,  according 
to  the  terms  of  the  charterparty,  and  he  was  also  bound  to 
give  a  bill  of  lading  in  the  usual  form,  and  not  in  the  form 
upon  which  he  insisted  ;  but  those  are  two  distinct  things, 
and  tw^o  separate  parts  of  one  general  contract.  One  of  the 
things  he  was  to  do  under  the  contract  was  to  take  the  cargo 
to  Bilbao,  and  so  determine  the  contract.  Without  any 
protest  on  the  part  of  the  plaintiffs,  I  think  it  is  impossible 
to  say  that  that  amounts  to  a  conversion,  the  only  purpose 
and  intention  of  taking  away  the  cargo  being  to  fulfil  the 
contract  under  the  charterparty,  and  to  deliver  it  at  Bilbao, 
the  place  to  which  he  was  to  take  it  according  to  such  direc- 
tions as  the  plaintiffs  gave. 

Then  it  becomes  necessary  to  see  what  was  done  when 
the  goods  arrived  at  Bilbao.  It  is  clear  that  instead  of  treat- 
ing it  as  a  conversion,  the  plaintiflfs  would  have  been  willing 
to  treat  the  goods  as  their  own,  and  have  their  contract  with 
Messrs.  Ybarra  &  Co.  completed  ;  and  to  have  the  oppor^ 
tunity  of  enforcing  the  penalties  under  the  charterparty. 
What  was  the  position  of  Messrs  Ybarra  &  Co.?  Messrs. 
Ybarra  &  Co.  were  perfectly  prepared  to  take  the  cargo ; 
I  think  that  is  a  fact  about  which  there  can  be  no  doubt ; 
they  were  quite  willing  to  take  it  without  the  bill  of  lading, 
because  they  were  the  ultimate  vendees  of  the  cargo,  and  as 
long  as  they  had  their  cargo  they  were  willing  to  pay  the 
freight  which  they  knew  *was  the  freight  to  be  paid.  [121 
Tliey  were  in  no  way  prejudiced  by  not  having  the  bill  of 
lading,  and  it  is  clear  to  my  mind  that  they  were  ready  to 
take  the  cargo,  and  pay  what  they  had  agreed  to  pay,  by 
the  terms  of  their  contract  to  the  plaintiflfs.  The  plaintiffs 
interfere,  and  they  ask  Messrs.  Ybarra  &  Co.  to  abstain 
from  fulfilling  their  engagement,  and  not  to  take  the  cargo 
except  upon  terms  of  deducting  the  amount  claimed  for 
penalties  from  the  freight.  What  was  the  captain's  posi- 
tion ?  Does  what  he  did  on  the  occasion  amount  to  a  con- 
version ?  I  say  assuredly  not.  The  captain  is  bound  in 
duty  to  his  owners  to  take  care  that  the  freight  is  paid,  be- 
cause the  parties  claiming  were  the  recipients  of  the  cargo 
at  Bilbao.     By  the  terms  of  the  charterparty  the  moment 
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the  coke  was  loaded  and  conveyed  to  its  destination,  the 
charterers  were  to  be  absolved  from  all  further  liability,  and 
if  the  captain  had  submitted  to  this  deduction  for  his  freight 
he  certainly  could  not  have  recovered  it  from  the  plaintiffs, 
nor  could  he  have  recovered  it  from  Messrs.  Ybarra  &  Co., 
consequently  it  would  have  been  lost  to  his  owners.  He 
was  therefore  perfectly  justified  in  saying,  "I  have  a  right 
to  my  freight;"  and  Messrs.  Ybarra  &  Co.  said,  "We  have 
received  advices  from  the  parties  telling  us  not  to  pay  it." 
Contends  the  captain,  "I  cannot  take  the  cargo  back  to 
England;  I  cannot  stay  here ;  all  I  can  do  is  to  land  the 
cargo  and  warehouse  it  for  whom  it  may  concern.  If  I  cannot 
get  my  freight  the  worse  for  me  and  my  owners."  And  he 
has  to  warehouse  it.  Therefore,  under  the  circumstances,  it 
is  impossible  to  say  that  the  plaintiflFs  did  not  deal  with  the 
cargo  in  such  a  manner  as  to  assert  their  ownership  when  it 
got  to  Bilbao  ;  consequently,  if  there  was  any  conversion  at 
Cardiff,  which  I  do  not  think  there  was,  that  conversion  would 
be  affected  by  what  took  place  at  Bilbao,  and,  in  the  second 
place,  it  seems  to  me  that  there  was  no  conversion  on  the 
part  of  the  master  at  Bilbao,  because  he  only  did  that  which 
he  was  fairly  entitled  to  do,  namely,  to  refuse  to  part  with 
the  cargo  until  he  got  his  full  freight  paid. 

There  was  no  conversion,  but  there  is  a  case  of  a  breach 
of  contract,  though  not  a  breach  of  contract  upon  which 
the  plaintiffs  could  have  established  any  real  substantial 
damage,  because  thej?^  had  the  matter  in  their  own  hands, 
122]  and  if  they  had  not  insisted  *upon  the  deduction  of 
the  penalty,  the  cargo  would  have  been  delivered  to  the 
consignees,  and  the  consignees  would  have  paid  the  freight 
and  tlie  amount  for  the  cargo,  and  no  persons  would  have 
been  damnified.  I  think,  therefore,  that  there  should  be 
nominal  damages  to  the  amount  of  one  shilling,  leaving  each 
party  to  pay  their  own  costs,  as  they  are  both  in  the  wrong. 

Bramwell,  L.J.:  I  entirely  agree.  First,  I  desire  to 
say  a  few  words  as  to  our  jurisdiction.  If,  upon  the  ma- 
terials before  the  learned  judge,  he  has,  in  giving  judgment, 
come  to  an  erroneous  conclusion  upon  certain  questions  of 
fact,  and  we  see  that  the  conclusions  are  erroneous,  we  must 
come  to  a  different  conclusion,  and  act  upon  the  conclusion 
that  we  come  to  and  not  accept  his  finding.  I  have  not  the 
slightest  doubt  such  is  our  power  and  duty.  A  great  differ- 
ence exists  between  a  finding  by  the  judge  and  a  finding  by 
the  jury.  Where  the  jury  find  the  facts,  the  court  cannot 
be  substituted  for  them,  because  the  parties  have  agreed 
that  the  facts  shall  be  decided  by  a  jury;  but  where  the 
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jud<re  finds  the  facts,  there  the  Conrt  of  Appeal  has  the  same 
jurisdiction  that  he  has,  and  can  find  the  facts  whichever  way 
they  like.  I  have  no  donbt,  therefore,  that  is  our  jurisdic- 
tion, our  power,  and  our  duty:  and  if,  upon  these  materials, 
judgment  oiifrht  to  be  given  in  any  particular  way  different 
from  that  in  which  Lindley,  J.,  has  given  it,  we  ought  to 
give  that  judgment. 

On  the  main  question  I  do  not  agree  with  Lindley,  J.,  that 
there  is  a  conversion.  I  do  not  desire  to  repeat  what  my 
Lord  Cliief  Justice  has  said,  because  I  entirely  concur  with 
liim.  I  wisli,  however,  to  make  a  remark  on  the  case  of 
Falke  v.  Fletcher  {^).  In  this  case  the  goods  are  put  on 
board  the  ship,  and  the  ship  sails  with  them  and  takes  them 
to  Bilbao  for  the  purpose  of  executing  the  contract,  which  the 
defendants  had  entered  into  with  the  charterers.  In  the 
case  ol  Falke  V.  Fletcher  {')  \t  was  different,  because  what 
Falke  said  there,  and  had  a  right  to  say,  was,  **Give  me 
bills  of  lading,  so  that  I  shall  have  the  control  of  my  goods." 
But  the  defendant  there  said,  "No,  it  is  De  Mattos's  salt, 
and  I  shall  take  it  to  De  Mattos  and  deliver  it  to  him  ;  I  will 
not  give  you  bills  of  lading,  and  recognize  your  property  in 
the  goods."  *The  cases,  therefore,  are  entirely  dif-  [123 
ferent.  Suppose  this  was  a  contract  on  the  part  of  the  de- 
fendjants,  by  whicl'i  the  plaintiffs  might  treat  the  sailing 
away  from  Cardiff  as  a  conversion  if  they  think  fit  to  do  so. 
They  do  not  think  fit  to  do  so,  because,  when  the  vessel 
arrives  at  Bilbao,  their  consignees,  persons  acting  under 
their  direction,  treat  these  goods  as  goods  which  are  to  be 
delivered  to  them,  and  they  actually  take  delivery  of  thirty 
tons.  I  put  that  as  a  criterion.  If  the  defendants  had  con- 
verted the  cargo  to  their  own  use,  whose  property  are  the 
thirty  tons  that  were  delivered  ?  Have  they  been  re-con- 
verted to  the  use  of  Messrs.  Ybarra  &  Co.,  or  the  plaintiffs? 
It  cannot  be  said  that  they  have.  I  think  there  was  no  coti- 
version,  therefore,  under  the  circumstances. 

I  also  wish  to  say  a  few  words  as  to  the  penalties.  The 
plaintiffs  have  argued  that  under  this  charterparty  the  i  en- 
alties  are  still  going  on,  and  I  suppose  will  go  on  to  the  end 
of  time,  because,  certainly,  I  cannot  think  the  plaintiffs  are 
bound  to  accept  a  bill  of  lading  now,  and  I  do  not  see  when 
they  are  to  stop.  Where  there  is  a  terminus  a  quo  and  a 
terminus  ad  quem.^  there  the  penalties  may  accrue  due. 
Take  the  case  of  a  building  contract ;  the  terminus  a  quo  is 
the  time  mentioned  in  the  contract,  and  the  other  terminus 
is  when  the  building  is  finished  ;  but  in  this  case  you  have 
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no  such  two  terviini^  because  here  you  cannot  name  any 
time  which  is  the  end  of  the  period  during  which  this  £10  a 
day  is  to  accrue.  The  penalties  only  accrue  where  there 
has  been  a  delivery  of  bills  of  hiding  after  a  delay,  and  they 
do  not  accrue  where  there  has  been  an  entire  refusal  to  give 
any  bill  of  lading.  The  penalty  clause  does  not  apply,  but 
one  reason  might  be  that  there  is  no  basis  upon  which  the 
amount  of  penalty  can  be  measured  ;  therefore  I  think  the 
clause  does  not  apply. 

I  ought  to  have  said  that  there  was  no  conversion  out  at 
Bilbao  by  the  captain,  because  the  plaintiffs'  agents,  Messrs. 
Ybarra  &  Co.,  only  asked  for  these  goods  upon  terms  upon 
which  they  were  not  entitled  to  have  them,  and  if  the  de- 
fendants' captain  had  some  motive  in  his  mind  other  than 
the  right  one,  that  does  not  vitiate  his  title,  or  make  him 
less  entitled  to  retain  the  goods  under  his  true  right  to  do 
so ;  and  where  a  man  is  insisting  upon  two  reasons,  one  of 
124]  which  is  a  right  one  and  tiie  other  of  which  *is  a 
wrong  one — although  I  do  not  say  that  he  insisted  upon  the 
wrong  one  here — the  other  party  cannot  say  ''because  he 
has  given  a  wrong  reason  he  shall  not  have  the  benefit  of 
the  right  one." 

I  have  one  further  remark  to  make.  I  agree  with  my 
Lord  Chief  Justice  that  the  captain  was  bound  to  sign  a  bill 
of  lading.  That  means  a  bill  of  lading  in  the  ordinary  form, 
and  not  a  bill  of  lading  different  from  the  ordinary  forms, 
unless  there  is  some  special  cause  for  his  doing  it,  and  there 
was  none  such  here.  He  had  no  right  to  put  in  the  stipu- 
lation, "The  vessel  not  liable  for  duties  on  cargo  caused  by 
non-arrival  before  1st  July."  It  has  been  said  that  it  was 
a  nugatory  stipulation  for  him  to  put  in.  Possibly  it  was, 
but  a  man  has  no  right  to  put  in  a  stipulation  which  is  un- 
usual, which  may  create  diiBculties  and  embarrassments, 
and  which  begs  the  question  in  his  own  favor,  and  then  say, 
"There  is  no  harm  in  it,  therefore  you  ought  not  to  object." 
In  my  opinion,  the  defendants'  captain  refused  to  sign  the 
bill  of  lading  that  he  ought  to  have  signed,  and  therefore 
committed  a  breach  of  the  contract.  I  cannot,  however, 
trace  any  damage  to  the  breach  of  contract  on  the  part  of 
the  captain.  The  damages  therefore  must  be  nominal — I 
suppose  a  shilling  ;  and  as  both  parties  are  in  the  wrong, 
each  party  must  bear  his  own  costs  of  all  proceedings  in  the 
action. 

Cotton,  L.  J.:  I  agree  in  the  opinion  that  Bramwill,  L.J., 
has  expressed  as  to  our  jurisdiction. 

I  cannot  but  think  that  the  argument  on  this  point  was 
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founded  on  the  fact,  tliat  there  was  a  separate  motion  for  a 
new  trial,  in  addition  to  the  appeal.     We  not  long  ago  held 
that  in  such  a  case  as  this  it  was  only  necessary  to  appeal  ('), 
and  the  cases  already  decided  f)  merely  came  to  this  result, 
that  where  there  had  been  either  issues  settled  before  the 
case  was  heard  by  tlie  judge  without  a  jury,  or  where  the 
judge  himself  had  had  a  thorough  adjudication  of  the  facts, 
and  then  a  separate  determination  of  the  law  applied  to 
those  facts,  it  was  necessary  to  move  within  twenty-one  days 
for  a  new  trial,  but  where  there  was  no  such  separate  adju- 
dication either  on  the  issues  beforehand,  or  a  separate  adju- 
dication *on  the  facts  before  the  adjudication  on  tlie    [125 
point  of  law,  there  only  an  appeal  w^ould  lie.     But  when 
the  appeal  comes  before  us  the  Court  of  Appeal  has  the  full 
right,  if  it  thinks  necessarj%  although  there  is  no  motion  for 
a  new  trial,  to  say  that  the  conclusion  of  fact  arrived  at  is 
not  satisfactory,  and  as  they  have  not  the  materials  before 
them  to  arrive  at  a  proper  conclusion,  the  court  will  order  a 
new  trial,  and  I  can  instance  a  case  where  this  would  be 
done  ;  where  the  question  turns  on  the  credibility  of  wit- 
nesses who  had  been  heard  viva  voce^  and  seen  by  the  judge 
who  himself  had  tried  tlie  case.     In  such  a  case,  even  al- 
though the  court  had  thought  the  conclusion  was  not  a  cor- 
rect one,  they  might  direct  that  the  case  should  go  back  for 
a  new  trial.     Here  the  case  is  not  one  which  turns  on  the 
amount  of  credibility  to  be  given  to  the  different  witnesses, 
but  on  the  conclusion  of  fact  from  certain  letters,  and  from 
certain  evidence  which  was  taken  upon  commission.     Under 
those  circumstances,  it  is  our  duty  to  deal  with  the  matter, 
and  if  we  see  before  us   the  materials  for  arriving  at  a  con- 
clusion on  the  facts  contrary  to  that  which  was  arrived  at  by 
the  learned  judge,  we  ought  not,  in  my  opinion,  to  put  the 
parties  to  the  expense  and  delay  of  sending  the  matter  back 
for  a  new  trial.     It  is  argued  that  sucli  a  course  is  hard  as 
compared  with  the  right  of  the  suitor  to  a  new  trial  who  hag 
liad  all  his  facts  tried  by  a  jury;  but  then  the  party  who 
has  insisted  upon  his  right  to  a  trial  by  jury,  has  that  right 
which  he  caniiot  be  deprived  of  by  the  court.     In  the  present 
case  the  plaintiffs  by  not  requiring  a  jury,  have  submitted 
to  the  matter  being  tried  by  a  judge,  and  afterwards  by  the 
judges  of  the  Court  of  Appeal :    they  have  waived  their 
right,  which  the  other  party  had  not,  to  have  the  facts  tried 
by  a  jury.     Of  course  1  need  not  say  in  all  questions  of  fact, 
especially  where  there  has  been  viva  voce  evidence  before 
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the  judge  in  the  court  below,  the  Court  of  Appeal  ought  to 
be  most  unwilling  to  interfere  with  the  conclusion  which  tlie 
judge  has  arrived  at  when  he  has  had  the  opportunity,  which 
the  court  have  not,  of  seeing  the  witnesses,  and  judging  of 
their  demeanor.  Fortunately  in  this  case  I  cannot  lind  that 
there  were  any,  and  certainly  there  were  no  separate  issues 
of  fact,  or  any  separate  determinations  of  fact  to  be  tried. 
In  tlie  judgment  of  Lindlej',  J.,  there  is  no  finding  contrary 
1 26J  to  that  *which  we  have  arrived  at  on  the  evidence. 
He  draws  a  different  conclusion,  but  I  nowhere  find  in  his 
judgment  that  he  has  found  as  a  fact  that  Messrs.  Ybarra 
&  Co.  were  willing  to  pay  full  freight  for  the  cargo  deliv- 
ered, and  nowhere  do  I  find  that  the  master  would  have  re- 
fused to  deliver  the  cargo  on  tender  to  him  of  the  freight 
without  deductions.  I  have  arrived  at  the  conclusion  that 
in  consequence  of  the  acts  of  the  plaintiffs,  Messrs.  Ybari-a 
&  Co.  were  not  ready  to  pay,  except  after  making  a  deduc- 
tion which  the  plaintiffs  had  requested  them  to  make  for  the 
freight.  In  my  opinion  the  master  was  perfectly  right  to 
refuse  to  deliver  the  cargo  unless  the  freight  was  paid  in  full. 

One  word  npon  the  question  of  conversion  of  the  cargo. 
As  I  agree  with  the  Lord  Chief  Justice,  I  will  not  discuss 
the  case  at  great  length.  A  contract  was  entered  into  to 
carry  a  cargo  of  coke  to  Bilbao.  There  is  also  in  the  con- 
tract a  stipulation  to  give  a  bill  of  lading.  The  master 
wrongfully  refused  to  give  a  bill  of  lading :  he  had  the  cargo 
on  board  under  the  contract  to  carry,  and  the  refusal  to 
give  a  bill  of  lading  is  said  to  amount  to  a  conversion.  The 
plaintiffs  having  given -the  master  this  particular  cargo  did 
not  object  to  his  taking  it  to  Bilbao  to  Messrs.  Ybarra  &  Co., 
but  objected  to  the  master  not  giving  a  bill  of  lading;  Messrs. 
Ybarra  &  Co.  were  perfectly  ready  to  receive  this  cargo,  sub- 
ject to  certain  questions  as  to  deduction.  That,  in  my  opin- 
ion, cannot  be  considered  in  any  way  a  conversion. 

The  cargo  was  not  taken  to  a  person  whom  the  plaintiffs 
did  not  intend  to  have  it,  as  in  the  case  of  i^'aZAre  v.  Fletcher  {^) ; 
nor  was  the  document  of  title  given  to  a  person  other  than 
the  plaintiffs  so  as  to  enable  that  other  person  to  get  the 
cargo,  as  in  the  case  of  Hiortv,  Bott{*),  The  present  was 
merely  the  case  of  sailing  away  with  the  coke  under  a  con- 
tract to  a  person  who  was  intended  to  have  it,  without  giv- 
ing to  the  plaintiffs  that  which  I  agree  the  master  was  bound 
to  give  under  the  contract,  and  which  might  have  been  of 
use  to  the  plaintiffs  in  dealing  with  the  coke,  but  it  was  not 
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a  carrying  it  away  to  give  it  to  a  person  against  the  will  of 
the  plaintiffs,  or  to  give  to  some  one  else  the  means  of  ob- 
taining the  coke  against  the  bill  of  lading.  In  ray  opinion 
there  was  no  conversion  in  sailing  away  with  the  coke. 

*Thesiger,  L.J.:  I  agree  with  Braniwell,  and  [127 
Cotton,  L.  JJ.,  as  to  the  raode  in  which  a  case  of  this  Kind 
ought  to  shape  itself  before  this  court.  There  may  no  doubt 
be  cases  in  which  a  judge,  trying  an  action  by  himself,  with- 
out a  jury,  may  deal  with  specific  questions  of  fact  in  such 
a  way  that  the  finding  upon  those  specific  questions  of  fact 
may  be  separated  from  the  judgment  that  he  gives  upon  it. 
It  appears  that  Order  xl  in  the  latter  part  of  rule  4  con- 
templates such  a  case,  but,  on  the  other  hand,  where  a  judge 
takes  upon  himself  not  to  decide  any  specific  question  of 
fact  separately,  there  the  matter  appears  to  be  one  of  mixed 
fact  and  law,  to  be  dealt  with  by  this  court  as  it  would  have 
been  before  the  old  Court  of  Appeal  in  Chancery  under 
similar  circumstances  upon  appeal  from  a  Vice-Chancellor. 
It  appears  to  me  that,  with  one  exception,  there  was  no  ne- 
cessity in  a  case  of  this  kind  for  any  motion  for  a  new  trial. 
That  one  exception  relates  to  motions  upon  the  ground  of 
surprise.  There  I  think  it  would  be  proper  that  a  motion 
for  a  new  trial  should  be  made,  although  upon  that  motion 
it  would  be  open  to  this  court  not  to  send  back  the  case  to 
the  judge  who  tried  it,  but,  it  might  itself,  instead  of  doing 
that,  take  the  additional  evidence,  and  so  try  the  whole 
case. 

With  reference  to  the  merits  of  this  particular  case,  the 
Lord  Chief  Justice  has  so  fully  dealt  with  the  facts  and  the 
law  that,  agreeing,  as  I  do,  with  all  the  observations  which 
he  has  made,  I  shall  add  but  a  very  few  words  of  my  own. 

The  matter  has  to  be  looked  upon  with  reference  to  two 
points,  namely,  the  point  of  time  at  which  the  vessel  left 
Cardiff,  the  place  from  winch  the  goods  were  to  be  carried  ; 
the  other  point  would  be  the  moment  at  which  the  vessel  left 
Bilbao,  the  goods  having  been  deposited  for  the  benefit  of 
those  whom  it  might  concern.  With  reference  to  Cardiff, 
and  the  time  at  which  the  vessel  left  Cardiff,  the  matter 
appears  to  me  to  stand  thus.  I  agree  with  Lindley,  J.,  that 
there  was  a  breach  of  the  contract  under  the  charterparty 
by  reason  of  the  captain  refusing  to  give  a  bill  of  lading, 
unless  in  the  bill  of  lading  there  was  a  clause  which  he  was 
anxious  to  put  upon  the  charterers  ;  but,  although  I  am  of 
that  opinion,  I  am  equally  of  opinion  that  there  was  no  con- 
version at  Cardiff. 

*Three  cases  have  been  cited  as  bearing  upon  this    [128 
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question,  and  those  three  cases  appear  to  me  to  be  excellent 
illustrations  of  what  a  conversion  is,  and  also  excellent 
illustrations  that  in  this  particular  case  there  was  no  con- 
version. 

The  first  was  Falke  v.  Fletcher  (*).  There  there  was  a  ques- 
tion with  reference  to  certaiii  goods  that  liad  been  put  on  board 
a  vessel,  whether  those  goods  belonged  to  the  plaintiff,  wbo 
had  actually  put  the  goods  on  board,  or  to  a  person  named 
De  Mattos,  who  had  become  bankrupt  after  the  goods  had 
been  put  on  board  :  and  it  was  held  in  fact  and  in  law  that 
the  property  in  the  goods  remained  in  the  plaintiff.  On  the 
other  hand  it  was  proved  as  matter  of  fact  that,  although 
the  goods  belonged  to  the  plaintiff,  and  although  he  had  de- 
manded to  have  a  bill  of  lading  made  out  which  would 
make  the  goods  deliverable  to  him  or  to  his  order,  the 
captain,  having  WTongfully  asserted  the  title  of  De  Mattos, 
refused  to  give  a  bill  of  lading,  and  carried  away  the  goods. 
There,  therefore,  the  act  of  the  captain  was  held  to  be  a 
conversion,  not  merely  because  he  refused  to  give  a  bill  of 
lading,  but  because  he  carried  away  the  goods  under  such 
circumstances  as  showed  that  he  intended  to  assert  that 
the  title  to  them  was  in  De  Mattos  and  not  in  the  plaintiff. 
No  circumstances,  therefore,  could  be  clearer  to  indicate 
that  there  was  a  wrongful  conversion,  and  that  the  action 
of  trover  was  maintainable. 

The  second  case  was  that  of  Hiort  v.  BoU{*),  There  the 
defendant  admittedly  had  no  title  to  certain  goods.  He  was 
anxious  no  doubt  to  do  all  that  would  be  necessary  to  put 
the  goods  within  the  dominion  of  the  persons  who  were 
really  entitled  to  them,  but  unfortunately  his  acts  were  such 
as  to  assert  a  dominion  in  himself,  because  he  signed  a  de- 
livery order,  which  of  course  was  an  assertion  of  title  and 
of  a  right  to  deal  with  the  goods  in  himself.  He  indorsed 
that  delivery  ordt^r  over  to  an  agent  no  doubt  for  the  pur- 
pose of  appropriating  them  to  the  persons  who  were  really 
entitled,  but  still  the  fact  of  indorsing  the  delivery  order  to 
the  agent  was  that  he  was  purporting  to  give  a  document  of 
title  to  the  agent.  There  the  defendant  was  held  to  have 
been  guilty  of  a  conversion,  he  having  exercised  dominion 
over  the  goods. 

129]  *The  third  case,  Peek  v.  Larsen  ('),  was  a  case 
where  a  charterparty  containing  certain  stringent  terms  had 
been  entered  into.  A  person  shipped  goods  on  board  a 
vessel  which  was  subject  to  the  charter,  but  without  any 

(1)  18  C.  B.  (N.S.),  403  ;  34  L.  J.  (C.P.),  («)  Law  Rep.,  9  Ex.,  86 ;  8  Eng.  R.,  629. 
146.  (8)  Law  Rep.,  12  Eq.,  378. 
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notice  of  the  charter,  and  it  was  held  there  as  matter  of  fact 
and  law  that  he  was  not  bound  in  any  way  by  the  terms  of 
the  charterparty.  Under  such  circumstances,  either  the' cap- 
tain or  tlie  shipowner  was  bound  to  carry  the  goods  without 
their  being  subject  to  the  charterparty,  or,  at  all  events,  if 
he  refused  to  carry  the  goods  except  subject  to  the  charter- 
party,  he  was  bound  to  return  them  upon  demand.  He  did 
neither,  and  having  refused  to  return  them  upon  demand, 
and  carried  the  goods  away,  he  was  properly  held  liable  as 
a  converter  of  those  goods. 

But  hereunder  the  charterparty  the  shipowner  was  bound 
to  carry  the  goods,  when  they  were  loaded,  from  Cardiff  to 
Bilbao,  and,  looking  at  the  fact  that  the  goods  had  been 
sold  by  the  charterers  to  Messrs.  Ybarra  &  Co.,  he  was  bound 
to  deliver  them  to  them,  and  the  goods  were  carried  in  the 
ship  from  Cardiff  without  the  smallest  intention  of  appro- 
priating those  goods  to  anybody  except  the  plaintiffs,  or  to 
those  who  held  title  under  the  plaintiffs. 

The  only  remaining  question  is,  there  being  a  breach  of 
contract  at  Cardiff  but  no  conversion,  was  there  a  conversion 
at  Bilbao,  or,  if  not,  what  are  the  damages  which  reasonably 
flow  from  the  wrongful  breach  of  contract  at  Cardiff  ?  I  am 
clearly  of  opinion,  for  the  reasons  already  given,  that  there 
was  no  conversion  at  Bilbao.  I  am  equally  clearly  of  opin- 
ion that  there  were  no  damages  which  were-  due  to  the 
breach  of  contract,  and  consequently  that  the  plaintiffs  can 
only  recover  nominal  damages. 

It  is  a  question  of  fact  entirely,  and  I  think  that  there  is 
a  certain  amount  of  difficulty  in  arriving  at  the  true  state  of 
facts  as  they  existed  at  Bilbao,  but,  drawing  the  best  infer- 
ence I  can  from  the  facts  as  proved,  it  appears  to  me  that  on 
the  4th  of  July  the  captain  was  perfectly  ready  to  deliver 
these  goods  to  Messrs.  Ybarra  &  Co.,  who  had  contracted  to 
buy  them  from  the  charterers,  provided  he  got  the  full 
freight,  and  that  the  damage  therefore  has  not  flowed  from 
the  original  breach  of  contract,  but  *has  flowed  from  [130 
the  act  of  Messrs.  Ybarra  &  Co.,  that  act  being,  under  the 
advice  or  under  the  directions  of  the  charterers  themselves, 
wrongly  demanding  that  there  should  be  a  deduction. 

Cotton,  L.J.:  I  wish  to  add  that  a  motion  for  anew 
trial  may  be  necessary  where  a  party  is  dissatisfied  with  the 
judgment  on  the  ground  of  surprise. 

Judgment  for  plaintiffs  ;  damages. 

Solicitors  for  plaintiffs:  Popplestone  &  BeddoeytovY^M- 
ghan,  Newport,  Monmouthshire. 

Solicitors  for  defendants  :  Lyne  &  Holman. 
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[6  Exchequer  Division,  130.] 
Nov.  18,  1879. 

[in  the  court  of  appeal.] 
Swan  v.  Barber. 

Ship — Bill  of  Lading — Nominal  Freight — Cargo  on  Ship*ft  Account — Lien  of  Unpaid 
Vendor — Contract  to  pay  Sum  equivalent  to  suhstafUial  Freig/U — Evidence, 

The  plaintiff,  being  the  owner  of  a  ship  called  the  K.,  loaded  her  with  wheat  at 
P. ;  as  the  cargo  was  taken  on  the  ship's  account,  freight  at  the  nominal  rat«  of  1«. 
per  ton  was  inserted  in  the  bill  of  lading,  which  contained  the  usual  exceptions  of 
perils  of  the  seas.  He  sold  the  cargo  whilst  afloat  to  H.  upon  the  terms  that 
"  freight "  should  be  paid  at  the  rate  of  60».  per  ton.  H.  sold  his  interest  in  the 
cargo,  and  it  ultimately  vested  in  the  defendant,  who  bought  the  cargo  on  the  same 
terms  on  which  it  had  been  sold  to  H.  The  K.  on  her  arrival  was  ordered  to  Y., 
where  she  commenced  to  discharge  her  cargo :  the  defendant  received  it  and  paid 
large  sums  on  account.  The  quantity  delivered  was  less  than  that  mentioned  in  the 
bill  of  lading  by  about  seventy  quarters.  The  plaintiff  claimed  "  freight "  at  the 
rate  of  60*.  per  ton  upon  all  the  cargo  delivered ;  the  defendant  claimed  to  dednct 
£193  on  account  of  short  delivery.  At  the  trial  the  jury  were  of  opinion  that  the 
short  delivery  arose  from  the  excepted  perils,  aud  found  for  the  plaintiff  for  the  total 
sum  claimed  by  him  : 

Held^  that  although  the  plaintiff  might  not  have  a  lien  as  shipowner,  the  cargo  being 
taken  on  ship's  account,  nevertheless  he  had  a  lien  as  unpaid  vendor ;  that  from  the 
defendant's  conduct  a  contract  by  him  might  be  implied  to  pay  freight  at  the  rate 
of  60«.  per  ton  upon  all  cargo  delivered,  and  that  the  finding  of  the  jury  for  the 
plaintiff  was  right. 

By  the  indorsement  on  the  writ  of  summons  the  plaintiff 
claimed  £193  35.  6^?.,  being  tlie  balance  due  on  account  of 
"freight  on  621  tons  8cwt.  1  qr.  22 lbs.  wheat,  ex  the  Koh-i- 
noor,  at  £3  per  ton,"  and  of  **  harbor  dues  on  cargo." 
131]  *The  action  came  on  for  trial  at  the  Norfolk  Win- 
ter Assizes,  1879,  before  Kelly,  C.B.,  when  the  following 
facts  were  proved : 

The  plaintiff  was  the  sole  owner  of  the  bark  Koh-i-noor, 
and  in  the  month  of  December,  1876,  a  cargo  of  wheat  was 
loaded  on  board  of  her  at  Portland,  in  Oregon,  in  the  United 
States,  for  ship's  account.  The  master  signed  bills  of 
lading,  which  stated  that  the  cargo  was  shipped  by  Balfour, 
Guthrie  &  Co.,  of  San  Francisco,  and  consisted  of  11,200 
sacks  of  wheat  "said  to  contain  1,427,222  lbs.,"  to  be  de- 
livered in  good  order  and  condition  "(all  and  every  the  dan- 
gers and  accidents  of  the  seas  and  navigation  of  whatsoever 
nature  or  kind  excepted)  unto  order  or  its  assigns:  freight 
for  the  said  goods  payable  in  cash  without  discount  at  the 
rate  of  one  shilling  sterling  per  ton  of  2,240  lbs.  gross  weight 
delivered."  On  the  26th  of  April,  1879,  during  the  voyage 
to  England,  the  plaintiff  sold  the  cars^o  consisting  of  about 
2,864  qrs.   to  Messrs.  Hamilton,  of  Belfast,  as  per  bill  of 
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lading,  at  the  price  of  655.  per  600  lbs.,  bill  of  lading  weight, 
bags  included,  for  cost  free  on  board  at  place  of  shipment, 
including  freight  and  insurance:  ''freight  for  United  King- 
dom to  be  reckoned  at  605.  per  ton."  Messrs.  Hamilton 
sold  to  Mr.  Leigh,  of  Liverpool,  and  Mr.  Leigh  sold  to 
Messrs.  Moroney,  of  London,  who  were  agents  for  the  de- 
fendant. Except  as  to  the  price  per  500  lbs.,  each  contract 
was  in  the  same  terms,  namely,  tnat  freight  was  to  be  reck- 
oned at  60s.  per  ton,  the  object  being  to  give  the  ultimate 
purchaser  an  extended  period  for  payment  of  at  least  £1,800. 
The  price  of  the  wheat  upon  the  sale  by  Mr.  Leigh  to  Messrs. 
Moroney  was  685.  per  500  lbs.  By  the  invoice  made  out 
from  Messrs.  Moroney  to  the  defendant  it  was  stated  that 
the  price  of  "2,854  m  qrs.  at  685.  per  500  lbs."  was  £9,705 
25.  2d.,  "less  freight  on  637  tons  3  cwt.  0  qr.  6  lbs.  at  6O5. 
U.  K.,  £1,911  95.  2d.,"  the  balance  of  £7,793  135.  being  due 
on  the  7th  of  July,  1877.  The  bill  of  lading  and  policy  of 
insurance  were  handed  to  the  defendant.  During  the  voy- 
age to  England  the  Koh-i  noor  met  with  bad  weather,  which 
caused  her  to  labor  and  strain  and  become  leaky :  the  water 
consequently  got  to  the  cargo.  On  her  arrival  at  Falmouth 
she  was  ordered  to  Yarmouth  to  discharge.  Upon  reaching 
that  port  on  the  16th  of  Maj'',  1877,  part  of  the  cargo  was 
delivered  into  lighters  in  the  Roads  and  the  residue  in  the 
*harbor.  A  good  deal  of  the  cargo  was  damaged  by  [132 
sea- water  owing  to  the  bad  weather  which  the  ship  had  ex- 
perienced, and  other  portions  of  it  were  heated :  many  of 
the  bags  containing  the  wheat  were  rotten  from  the  effects  of 
the  sea-water,  and  in  the  result,  although  all  the  cargo 
taken  into  the  ship,  except  what  had  been  pumped  up  dur- 
ing the  voyage,  was  delivered  to  the  defendant,  there  was  a 
short  delivery  of  several  tons,  if  the  amount  mentioned  in 
the  bill  of  lading  was  actually  put  on  board.  It  was  ulti- 
mately agreed  that  the  weight  of  the  cargo  delivered  was 
621  tons  8  cwt.  1  qr.  22  lbs.  Prior  to  the  completion  of  the 
discharge  two  sums  of  £300  and  £1,000  had  been  paid  on 
account  of  freight,  a  check  for  the  latter  sum  having  been 
sent  by  the  defendant  in  a  letter,  dated  the  31st  of  May,  and 
saying,  *'  We  inclose  check  on  account  of  freight  per  Koh- 
i-noor  ;  please  send  a  stamped  receipt  for  same."  After  the 
delivery  had  been  completed,  an  account  was  made  out 
claiming  "freight  on  621  tons.  8  cwt.  1  qr.  22  lbs.  wheat,  at 
£3  per  ton,  £1,864  45.  lOcZ.,"  and  *' harbor  dues  on  cargo, 
£17  IO5.  7d.  ;"  these  two  sums  making  a  total  of  £1,881 
155.  5d.  Credit  was  given  for  the  two  amounts  of  £300  and 
£1,000,  and  the  balance  alleged  to  be  due  was  £581  155.  5d. 
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The  defendant  at  first  sent  a  check  for  £214  los,  8d,  in  set- 
tlement of  the  claim  for  the  balance  of  freight:  he  claimed 
to  deduct  the  value  of  *'290  sacks  wheat  short  delivered, 
less  freight  as  per  original  invoice  at  £3  per  ton,"  amount- 
ing to  £193  3s,  6^.,  and  also  "half  freight  on  sea-damaged, 
115  tons  17cwt.  1  qr.  27  lbs.,  at  SOs,  per  ton,"  amounting  to 
£173  165.  3d,  The  claim  to  deduct  the  latter  amount  was 
afterwards  withdrawn  by  the  defendant,  and  "full" freight" 
upon  the  sea-damaged  wheat  was  paid  ;  but  as  he  persisted 
in  his  refusal  to  pay  the  sum  of  £193  3^.  6^.,  the  present  ac- 
tion was  brought.  The  defendant,  upon  cross-examination, 
said:  *'I  agree  that  the  output  was  621  tons  odd,  which 
emial  2,784  qrs.:  I  was  to  pay  £3  a  ton  freight  on  that." 

Kelly,  C.B.,  in  summing  up  the  case  to  the  jury,  said  that 
it  seemed  from  the  contract  that  2,854  qrs.  were  shipped  at 
Portland,  but  on  the  voyage  to  England  part  of  the  cargo 
had  heated,  and  part  had  been  damaged  by  sea-water,  so 
that  upon  discharging  the  vessel  at  Yarmouth  the  cargo  was 
found  to  consist  of  only  2,784  qrs.  instead  of  2,854  qrs.:  that 
133]  the  plaintiff  could  not  recover  ^freight  except  for  the 
number  of  quarters  actually  delivered,  but  that  he  was 
entitled  to  recover  to  that  extent  unless  the  defendant  could 
make  out  a  cross-claim  to  that  amount.  But  by  the  bill  of 
lading  perils  of  the  seas  were  excepted,  and  the  question  for 
the  jury  was,  did  the  short  delivery  arise  from  the  excepted 
perils  ?  Unless  the  deficiency  was  thus  caused,  the  defendant 
would  be  entitled  to  a  set-off  against  the  plaintiff ;  bat  if 
it  did,  the  defendant's  only  remedy  was  against  his  under- 
writers. 

The  jury  found  a  verdict  for  the  plaintiff  for  £193  3^.  6d. 
.    The  Exchequer  Division  (Kelly,  C.B.,*and  Pollock,  B..) 
having  refused  an  application  to  set  aside  the  verdict,  the 
defendant  obtained  irom  this  court  a  rule  nisi  on  the  ground 
of  misdirection. 

Buhoer^  Q.C.,  and  W.  GraJiam,  showed  cause  :  It  may  be 
admitted  for  the  plaintiff  that  much  more  than  the  freight 
mentioned  in  the  bill  of  lading  has  been  paid  by  the  defend- 
ant ;  but  this  circumstance  really  tells  very  much  against  him. 
The  plaintiff  had,  at  least,  a  lien  as  unpaid  vendor;  and  it 
is  evident  fix)m  the  defendant's  conduct  that  he  was  en- 
deavoring to  induce  him  to  waive  it.  All  the  "freight'' 
lias  been  paid  except  so  much  as  represents  the  value  of  the 
wheat,  which  the  defendant  alleges  to  have  been  sliipp>ed, 
but  which  was  not  delivered  ;  and,  upon  the  question  of 
short  deliver}^  the  defendant  is  concluded  by  the  finding  of 

0)  Law  Rop.,  5  n.  L,  S95  ;  2  Eng.  R.,  424. 
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the  jury.  It  may  be  true  that  *'  the  vendor  does  not  comply 
with  his  contract  by  the  tender  or  delivery  of  either  more  or 
less  than  the  exact  quantity  contracted  for:"  Benjaminon 
Sales,  bk.  4,  part  2,  ch.  2,  p.  567  (2d  ed.) ;  but  this  doctrine 
must  be  taken  subject  to  the  qualification  mentioned  in  a 
note  to  the  above  quoted  passage:  "The  rule  is  less  rigid 
where  goods  are  ordered  from  a  correspondent,  who  is  an 
agent  for  buying  them;"  for  this  qualification /reZa/id  v. 
Livingstone  (*)  is  cited.  In  the  present  case  the  defendant, 
the  ultimate  purchaser,  was  bound  to  treat  the  plaintiff,  the 
original  seller,  as  his  agent,  and  he  could  only  demand  that 
a  quantity  approaching  that  mentioned  in  the  bill  should  be 
delivered  to  him.  The  plaintiff  merely  claims  freight  upon 
the  number  of  quarters  actually  delivered. 

Finlay^  in  support  of  the  rule :  The  plaintiff,  as  ship- 
owner, can  *recover  only  the  freight  mentioned  in  the  [134 
bill  of  lading:  Keith  v.  Burrows {*). 

[Per  Curiam  :  In  that  case  the  question  was  whether 
the  mortgagee  of  a  ship  upon  taking  possession  could  be  in  a 
better  position  than  the  mortgagor.] 

The  plaintiff  had  no  right  of  action  against  the  defend- 
ant ;  there  was  no  evidence  of  a  contract  by  the  defendant 
to  pay  "freight"  at  the  rate  of  60^.  per  ton  ;  iind  if  there 
had  been,  the  defendant  would  have  been  entitled  to  claim 
against  the  plaintiff  for  short  delivery.  It  is  immaterial 
that  the  defendant  might  have  a  remedy  against  his  under- 
writers. 

Jessel,  M.R.:  When  the  facts  of  the  case  have  been 
fully  ascertained,  it  will  be  found  possible  to  do  substantial 
justice  between  the  parties.  The  action  was  wrongly  framed, 
if  it  be  considered  from  a  technical  point  of  view  ;  but  the 
defect  was  capable  of  amendment.  The  plaintiff  being 
owner  of  the  ship  Koh-i-noor,  loaded  her  at  Portland,  in 
Oregon,  with  a  cargo  of  wheat.  The  master  signed  bills  of 
lading,  but  the  rate  of  freight  therein  stated  was  merely  nom- 
inal, namely,  1^.  per  ton.  The  plaintiff  sold  the  cargo  while 
it  was  still  afloat  to  Hamilton,  upon  the  terms  that  the 
freight  should  be  reckoned  at  60^.  per  ton  ;  the  effect  of  this 
contract  was  that  part  of  the  purchase- money  should  be 
retained  for  a  time,  and  should  be  paid  only  when  the  wheat 
should  have  been  delivered  at  the  port  of  discharge.  The 
I)urcha8er  sold  again,  but  the  new  purchaser  had,  in  effect, 
notice  of  the  terms  of  the  original  sale,  and  he  sold  upon 
similar  terms  at  least  as  to  the  freight  to  a  third  purchaser, 
who  is  the  defendant  in  this  action.     Therefore  a  sum  of 

(»)  Law  Rep.,  6  H.  L.,  896 ;  2  Eng.  R.,  424.     («)  2  App.  Caa,  636 ;  20  Eng.  B.,  145 
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money  waa  kept  in  band  to  be  paid  to  the  original  owner  of 
the  cargo  upon  the  right  delivery  thereof.  But  the  plaintiff, 
38  first  venaor,  had  a  Hen  which  he  waa  entitled  to  enforce. 
The  ship  was  ordered  ronnd  to  Yarmouth  ;  the  defendant 
paid  £1,000  and  invited  the  master  to  complete  the  delivery 
of  the  cargo.  All  the  so-called  freight  has  been  paid  except 
a  small  amount,  but  the  weight  delivered  was  less  than  that 
mentioned  in  the  bill  of  lading,  and  a  quarrel  arose  as  to 
this  short  delivery.  The  plaintiff  said  triat  the  cargo  was 
135]  Miminished  by  reason  of  the  escape  of  wheat  from 
the  bags,  and  that  that  loss  was  occasioned  by  the  excepted 
perils  of  the  seas,  and  as  to  this  the  jury  found  in  favor  of 
the  plaintiff.  It  has  been  contended  before  us  that  the  de- 
fendant did  not  contract  to  pay  the  so-called  freight  at  the 
rate  of  60*.  per  ton ;  but  in  my  opinion,  from  the  defend- 
ant's conduct  a  contract  by  him  may  be  implied  to  pay 
freight  at  that  rate  for  all  the  cargo  capable  of  being  deliv- 
ered, in  consideration  that  the  plaintiff  would  waive  his  lien 
upon  it.  I  think  that  the  finding  of  the  jury  waa  right  and 
ought  not  to  be  disturbed. 

Bkamwell,  L.J.:     In  this  case  as  there  was  no  contract 
of  affreightment,  no  freight  could  be  due.     The  shipowner 
was  the  owner  of  the  caigo,  he  could  not  contract  with  him- 
self.    I  say  nothing  atiout  the  1*.,  it  is  not  material  to  con- 
siderit.     The  plaintiff  wished  to  sell  the  cargo,  and  he  found 
a  purchaser  willing  to  take  it ;  but  then  arose  the  question 
as  to  payment  of  the  carriage  to  England.     If  the  plaintiff 
had  been  the  owner  of  the  cargo  and  another  the  owner  of 
the  ship,  it  wonild  have  been  necessary  for  the  plaintiff  to 
pay  freight.     When  a  contract  is  entered  into  for  the  car- 
riage of  goods  by  sea,  freight  is  only  payable  if  the  cargo 
does  arrive.     In  order  that  the  plaintiff  and  the  purchaser 
from  him  might  be  put  in  the  position  of  the  seller  and  buyer 
of  the  cargo  carried  in  the  vessel  of  a  third  person,  the  pur- 
se-money was  divided  into  two  sums;  one  representing 
value  of  the  cargo  at  the  port  of  shipment,  the  other  the 
t  of  freight  if  it  had  been  earned  in  the  ship  of  another 
ler.     One  of  these  sums  is  paid  as  the  price  of  the  cargo, 
other  remains  in  hand  as  if  it  represented  a  real  freight, 
3  manifest  to  me  that  another  shipowner  would  have  a 
as  to  that  sum,  which  would  be  due  to  him  as  a  pay- 
it  of  freight ;  and  In  point  of  law  no  freight  is  due  to  the 
ntiff,  but  part  of  the  purchase-money  which  is  to  be  taken 
ilace  of  freight  is  due  to  Lim.     I  tiiink  that  there  was 
lence  of  a  short  delivery,  but  it  is  not  necessary  to  decide 
,  because  the  counsel  for  the  plaiutiff  admitted  it.    The 
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defendant  bought  the  cargo  afloat,  and  it  is  his  misfortune 
that  there  is  a  deficiency.  The  policy  of  insurance  was 
handed  to  him  so  that  his  remedy  is  against  the  underwriters. 
The  plain  tiflf  had  *a  lien  for  the  unpaid  balance  of  the  [136 
price  against  the  purchaser  from  him,  and  he  has  the  same 
riglit  against  the  defendant  as  sub-vendee.  The  plaintiff 
would  have  a  right  to  retain  the  goods  until  payment,  and 
he  did  not  lose  that  right  because  the  purchaser  has  sold 
the  goods.  The  plaintiff  being  in  the  position  of  an  unpaid 
vendor  can  maintain  the  action  upon  a  contract,  that  he 
should  give  up  his  lien  and  that  the  defendant  should  pay 
the  balance  oi  the  price  due  for  the  goods  delivered.  The 
plaintiff  is  entitled  to  recover.  It  is  not  necessary  to  refer 
to  any  authority,  and  I  need  only  remark  that  Keith  v.  Bur- 
rows (')  is  not  in  point  against  the  plaintiff. 

Brett,  L.J.:  I  am  of  the  same  opinion.  The  intermedi- 
ate contracts  had  nothing  to  do  with  the  plaintiff  who  had 
sold  to  Hamilton,  and  the  question  is  what  was  Hamilton's 
liability  ?  The  purchase-money  was  divided  into  the  price 
at  the  port  of  shipment  and  that  which  is  called  in  mercan- 
tile language  freight;  it  was  not  *' freight,"  in  the  strict 
sense  of  the  word,  but  it  was  a  quasi  freight.  The  plaintiff, 
having  the  cargo  on  board  his  ship,  had  a  lien  for  the  un- 
paid balance  against  Hamilton ;  it  was  a  lien  as  unpaid 
vendor,  not  as  shipowner.  The  defendant,  however,  had 
notice  of  it,  and  took  delivery  of  the  cargo  ;  his  conduct  is 
conclusive  evidence  of  a  contract  by  him  that  he  would  pay 
the  balance  due  upon  the  wheat  delivered  in  consideration 
of  the  plaintiff  waiving  his  lien.  A  contract  of  that  kind  is 
often  entered  into  and  is  well  known  to  the  law.  It  is  true 
that  this  is  not  a  case  of  real  freight,  but  only  of  quasi 
freight ;  the  difference,  however,  seems  to  me  immaterial. 

JivZe  discharged. 

Solicitors  for  plaintiff :  Storey  &  CowlaTid^  for  Charles 
Diver,  Great  Yarmouth. 

Solicitor  for  defendant:  Oeorge  Lockyer^  for  W.  R. 
Archer,  Lowestoft. 

Q)  2  App.  Gas.,  686;  20  Eng.  R.,  145. 
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[6  Exchequer  DivUiaD,  181] 

Dec.  S,  1879. 

[IN  THE  COURT  OF  APPEAL.] 

137]  *PoTTEB  V.  Cotton  and  Others. 

Praclici — Appiat — 7'riat  &y  Judge  vriiluml  a  Jury — Molion  for  A'cu  Trial. 
Where  nn  action  has  been  tried  by  a  judge  williout  a  jury,  if  ttie  aiiEDCcessfiil 
party  ia  dissatisfied  witli  the  judgment  either  on  the  ground  that  the  judge  has  mis- 
directed himself  as  ti)  the  law,  or  tliat   his  findings  as    bo  the  facts  are  against  (he 
weight  of  eri'jence,  the  proper  mode  of  ohtaiaiog  relief  ia  by  appeal  to  the  Coort  of 


[5  Exchequer  Divirion,  165.] 
March  2,  1880. 

155]    *WiLSON  and  Another  v.  Wallani  and  Others. 


Under  the  Banlmiptcy  Act, 
debtor  vest  in  tiie  trustee  on  hi      _ , 

and  if  there  is  iiu  valid  diselaiaicr  the  triistee  is  personally  liable  for  the 
icg  due  after  his  appointment  and  on  the  coienanla  of  the  lease. 

A  diaclaimer  in  writing  signed  by  the  trUstee'B  solicitor  ia  Dot  a  valid 
"by  writing  nnder  the  hand    of  the  trustee  within  s.  23. 

Per  Stephen,  J. 

The  action  came  on  for  trial  before  Stephen,  J.,  and  a  jury 
in  Middlesex,  when  the  jury  were  discliarged  and  the  qnes- 
tiona  left  to  the  learned  jndge,  and  the  case  was  heard  on 
further  consideration  in  December,  1879.  The  facts  and  ar- 
guments appear  in  the  judgment. 
If.  Matthews,  Q.C.,  and  Home  Payne,  for  the  plaintiffs. 
Ambrose,  Q.C.,  and  M  G.  Man,  for  the  bankrupt's  tms- 
tees,  defendantB. 

h  2,  1880,  The  following  judgment  was  delivered  by 
FiEN,  J,:  Tliis  was  an  action  brought  by  the  land- 
f  a  house.  No.  32  Alfred  Place,  Bedford  Square, 
Wallani,  who  was  the  tenant  under  an  agreement 
be  Sot  it  of  December,  1876;  against  various  persons 
ra  Wallani  liad  sublet,  and  who  need  not  be  raen- 
and  against  Auguste  Dumert  and  Csesar  Demaux, 
re  the  trustees  of  Wallani  under  proceedings  in  the 
)f  Bankruptcy,  by  which  it  was  determined  that 
i's  affairs  should  be  arranged  by  liquidation.     The 
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action  was  brought  to  recover  the  possession  of  the  house, 
arrears  of  rent,  damages  for  non-repair, and  damages  for  use 
and  occupation. 

At  the  trial  it  was  arranged  that  possession  of  the  house 
should  be  given  up  to  the  plaintiffs,  that  £40  should  be 
agreed  upon  as  the  damages  in  respect  of  want  of  repair, 
and  tliat  I  should  decide  on  further  consideration  whether 
Wallani  or  his  trustees  were  *liable  upon  the  cove-  [156 
nant  to  repair  or  for  the  rent,  under  the  following  circum- 
stances: 

On  tlie  23d  of  December,  1876,  the  plaintiffs  let  the  house 
to  Wallani  for  three  years,  with  covenants  to  repair  and 
against  sub-letting,  and  a  proviso  for  re-entry.  On  the  18th 
of  February,  1878,  Wallani's  affairs  were  in  liquidation  and 
a  resolution  was  passed  appointing  Dumert  and  Demaux  his 
trustees.  On  the  5th  of  March,  1878,  the  trustees  (who  had 
previously  put  a  man  named  Boden  in  possession  of  the  house) 
sent  a  check  for  £22  10^.  to  the  plaintiff's  agent  in  payment 
of  a  quarter's  rent  left  unpaid  by  Wallani,  but  due  at  Christ- 
mas, 1877.  In  the  course  of  the  month  of  March,  1878,  a 
sale  was,  by  consent  of  the  plaintiffs,  held  on  the  premises 
by  the  trustees.  The  rent  due  on  the  26th  of  March,  1878, 
was  also  paid  by  the  trustees,  but  no  rent  has  since  that  date 
been  paid.  Wallani  continued  to  live  in  the  house  and 
sublet  parts  of  it  to  various  persons  subsequently  to  March, 
1878.  There  was  no  evidence  that  after  the  payment  of  the 
Lady  Day  rent  the  trustees  interfered  with  the  house  in  any 
way  whatever.  On  the  1st  of  November,  1878,  the  plaintiffs 
issued  a  writ  against  Wallani  and  his  sub-tenants,  but  not 
against  the  trustees.  On  the  12th  of  December,  1878,  the 
plaintiffs'  solicitor  wrote  a  letter  to  the  solicitor  of  the  trus- 
tees, in  which  he  said  :  "My  object  in  writing  is  to  ask  you 
to  elect  on  behalf  of  your  clients,  whether  you  will  disclaim 
the  lease,  otherwise  I  must  apply  at  chambers  to  add  you  as 
defendants:"  and  on  the  20th  of  December  he  repeated  the 
question  in  another  letter.  On  the  24th  of  December  Mr. 
Swaine,  the  solicitor  for  the  trustees,  wrote  to  the  plaintiffs' 
solicitor  the  following  letter : 

'*Dear  Sir, — Re  Wallani, — I  have  seen  my  clients  on  this 
matter.  I  was  under  the  impression  that  the  debtor  had 
made  arrangements  with  his  landlord  for  the  purpose  of 
continuing  as  tenant. 

*'  My  clients  did,  I  believe,  disclaim  the  lease  of  32  Alfred 
Place,  but  if  I  am  mistaken,  please  accept  this  as  such  on 
their  behalf.     Yours  faithfully,  C.  A.  Swaine." 
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On  tile  28th  of  December  two  letters,  sigoed  in  the  name 
of  the  plaintifEs'  Bolicitor  by  his  clerk,  were  addressed,  one 
157]  to  Mr.  *Dumert,  one  of  the  trustees,  saying,  "I  am 
in  receipt  of  your  letter  of  the  24th  inst.,  for  which  I  am 
obliged  ;"  the  other  to  Mr,  Swaine,  saying,  "  I  am  in  receipt 
of  your  letter  disclaiming  lease  of  No.  32  Alfred  Place, 
Bedford  Square,  on  behalf  of  the  trustees  of  the  above  named 
debtor." 

On  the  2d  of  January,  1879,  the  plaintiffs'  solicitor  called 
the  defendants'  solicitor's  attention  to  Rule  28  of  1871,  and 
said  that  the  leave  of  the  court  to  disclaim  their  interest  in 
the  lease  was  necessary.  Further  correspondence  on  the 
Bnbject  took  place,  which  it  is  unnecessary  to  refer  to  spe- 
cifically. The  result  was,  that  the  application  for  leave  to 
disclaim  was  made  on  behalf  of  the  trustees  on  the  27th  of 
January,  1873,  and  was  refused  by  the  court  on  the  18th  of 
February.  1879.  Under  these  circumstances  the  question  is 
whether  Dumert  and  Demaux  or  Wallani  are  liable  upon 
the  covenants  of  the  lease  down  to  the  date  when  the  writ 
was  issued,  and  to  mesne  profits  down  to  the  time  when  pos- 
session was  given  up  by  Wallani. 

The  argument  presented  on  the  part  of  the  plaintiffs  was 
that  the  lease  with  all  liabilities  under  it  was  vested  abso- 
lutely in  the  trustees  by  the  Bankruptcy  Act,  1869,  s.  17, 
subject  to  their  power  to  disclaim,  and  that  they  had  not 
disclaimed  in  the  manner  directed  by  the  statute,  and  so 
continued  liable.  The  argument  on  the  part  of  the  defend- 
ants was,  that  upon  the  true  construction  of  the  Bankruptcy 
Act,  1869,  the  trustees  were  not  liable  unless  they  had  elected 
to  take  the  lease,  that  they  had  not  so  elected,  and  that  even 
if  they  had  it  was  not  open  to  the  plaintiffs  to  say  so  on  the 
pleadings.  The  plaintiffs  alleged  in  reply  that  if  an  election 
was  necessary  the  conduct  of  the  trustees  amounted  to  an 
election  to  take  the  lease,  and  that  that  point  was  open  to 
the  plaintiffs  on  the  pleadings. 

0  appeared  in  person  at  the  trial)  did  not  ap- 
case  came  on  for  further  consideration. 

d  to  consider  these  arguments, 
stion  is  whether  the  Bankruptcy  Act  of  1869 
rupt's  leasehold  properties  in  the  trustee  ab- 
t  to  his  right  of  disclaimer,  or  whether  it  is 
the  trustee  should  elect  to  take  the  lease  in 
lay  become  liable  to  the  burden  of  tlie  cove- 
This   question   has   never,    *I    think,    been 

1  order  to  solve  it  it  is  necessary  to  compare 
ovisions  of  the  present  and  those  of  the  ear- 
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lier  Bankruptcy  Acts  and  to  consider  the  cases  decided 
upon  them. 

Under  tlie  different  acts  relating  to  bankruptcy  down  to 
and  including  6  Geo.  4,  c.  16,  the  commissioners  appointed 
by  the  Lord  Cliancellor  were  authorized  to  seize  the  prop- 
erty of  the  bankrupt  and  assign  it  to  assignees  for  the  bene- 
jit  of  tile  creditors.  It  was  held  by  a  series  of  authorities, 
of  which  Copeland  v.  Stephens  (')  is  perhaps  the  most  dis- 
tinct and  elaborate,  that  an  assignment  made  in  general 
terms  did  not  vest  the  bankrupt's  leaseholds  absolutely  in 
the  assignees,  but  left  in  them  a  power  to  renounce  them  if 
it  was  for  the  interest  of  the  creditors  that  they  should  be 
renounced.  It  should  be  observed,  however,  that  in  that 
case  Lord  EUenborough  is  careful  to  limit  his  language  to 
the  particular  matter  before  him,  which  he  does  in  these 
words  :  '*The  judgment  of  the  court  in  this  case  is  founded 
upon  its  own  special  and  peculiar  facts ;  viz.,  a  general  as- 
signment under  a  commission  of  bankruptcy,  not  accom- 
panied or  followed  by  notice  of  the  existence  of  the  term 
nor  by  any  act  of  acceptance,  entry,  or  possession."  It  must 
also  be  observed  that  the  judgment  proceeds  throughout 
upon  an  inquiry  into  the  question  as  to  what  is  required  in 
order  to  vest  a  term  of  years  in  an  assignee  of  the  term. 
Subsequent  legislation  has  altered  the  whole  scheme  of  the 
law  of  bankruptcy. 

By  1  &  2  Will.  4,  c.  56,  which  first  established  a  court  of 
Bankruptcy,  it  was  enacted  (s.  26)  that  when  any  person 
was  adjudged  a  bankrupt  "all  his  personal  estate  and  effects 
present  and  future  which  by  the  laws  now  in  force  may  be 
assigned  by  commissioners,  acting  in  the  execution  of  a 
commission,  against  sucli  bankrupt  shall  become  absolutely 
vested  in  and  transferred  to  the  assignees  or  assignee  for  the 
time  being  by  virtue  of  their  appointment  without  any  deed 
of  assignment  for  that  purpose,  as  fully  to  all  intents  and 
purposes  as  if  such  estate  and  effects  were  assigned  by  deed 
to  such  assignees  and  the  survivor  of  them." 

By  tlie  Bankruptcy  Act  of  1849  (12  &  13  Vict.  c.  106, 
s.  141)  this  provision  was  re-enacted  in  substance,  but  all  ref- 
erence to  *com missions  of  bankruptcy  and  to  deeds  [159 
of  assignment  was  omitted.  The  operative  words  of  the  sec- 
tion are,  '*A11  his  personal  estate  .  .  .  shall  become  abso- 
lutely vested  in  the  assignees  ...  by  virtue  of  thetjr 
appointment."  Upon  the  earlier  act  it  might  perhaps  have 
been  said  that  the  assignees  were  put  in  the  same  position  by 
their  appointment  as  they  would  have  been  put  in  by  the 

(')  1  B.  &  A.,  593,  60V. 
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execution  of  the  deed  of  assigument,  but  not  in  the  position 
in  which  they  would  have  been  placed  by  acting  under  it. 
The  terms  of  the  act  of  1849  do  not  leave  room  for  this  in- 
terpretation. The  words  vest  the  bankrupt's  leaseholds 
absolutely  in  the  trustees  "by  virtue  of  their  appointment," 
though  s.  145  of  the  act  recognizes  rather  than  creates  the 
necessity  of  an  election  by  the  trustees.  This  view  of  the 
matter  was  taken  by  Vice-Chancellor  Stuart  in  Cartwright 
v.  Olover  (*),  in  which  it  was  decided  that  the  assignees  of 
a  bankrupt,  who  allowed  the  bankrupt  to  remain  in  posses- 
sion of  leasehold  property  and  to  pay  the  rent  to  the  lessor, 
could  make  a  good  title  to  a  purchaser  although  they  had 
done  nothing  amounting  to  an  election  to  accept  the  lease. 
In  his  judgment  on  this  case  the  Vice-Chancellor  says, 
"Nothing  can  be  more  clear  than  that  the  state  of  things 
iipon  which  the  whole  decision  in  Copeland  v.  Stephens  i^) 
proceeded,  viz.,  that  nothing  vested  until  the  power  was  ex- 
ercised, is  no  longer  applicable  to  the  right  of  those  who 
claim  by  assignment  under  assignees  in  bankruptcy,"  and 
he  goes  on  to  treat  of  the  sections  which  deal  with  the  right 
of  election  on  the  part  of  the  assignees  in  bankruptcy  as  a 
sort  of  equivalent  for  the  right  to  refuse  burdensome  prop- 
erty wliich  they  had  been  held  to  possess,  without  any  ex- 
press enactment,  under  the  earlier  system.  This  decision, 
therefore,  seems  to  be  an  authority  for  the  proposition  that 
under  the  Bankruptcy  Act  of  1849  a  bankrupt's  leaseholds 
vested  absolutely  in  his  assignee,  subject  to  the  provisions 
of  that  act  as  to  the  assignee's  power  of  election. 

The  act  of  1869,  32  &  33  Vict.  c.  71,  s.  17,  contains  the 
following  provision:  "Upon  adjudication  the  property  of 
the  bankrupt  shall  vest  in  the  registrar.  On  the  appoint- 
ment of  a  trustee  the  property  shall  forthwith  pass  to  and 
vest  in  the  trustee  appointed."  So  far,  therefore,  as  the 
vesting  of  the  property  in  the  trustee  is  concerned,  the.lan- 
160]  guage  *of  the  act  of  1869  is  as  strong  as  that  of  1849, 
and  is  entirely  different  from  that  of  the  acts  consolidated 
in  1824,  upon  which  Copeland  v.  Stephens  (*)  and  other  cases 
were  decided.  Upon  the  whole  it  appears  clear  that  the 
effect  of  the  provisions  contained  in  the  acts  of  1849  and 
1869  is  to  vest  the  bankrupt's  leaseholds  in  the  trustees  ab- 
solutely, subject  to  the  provisions  contained  in  those  acts  as 
to  election  and  disclaimer. 

The  second  question  is  whether,  taking  into  account  the 
provisions  of  s.  23  of  the  act  of  1869,  this  vesting  makes  the 
trustees  personally  liable  upon  the  covenants  of  the  lease. 

P)  2  Giff.,  620,  626.  («)  1  B.  &  A.,  698. 
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In  order  to  answer  this  question  it  is  necessary  to  compare 
the  provisions  of  the  acts  of  1849  and  1869,  and  to  consider 
the  cases  which  have  been  decided  upon  tlie  act  of  1869. 

First,  I  will  compare  the  two  statutes.  Each  provides  for 
three  possible  cases — the  case  of  tlie  assignee  or  trustee 
taking  the  land,  the  case  of  his  declining  to  take,  and  the 
case  of  his  abstaining  from  either  course.  Neither  statute 
states  explicitly  the  full  consequences  of  either  of  tliese 
three  courses  of  action.  Each  leaves  mucli  to  be  implied. 
First,  as  to  the  act  of  1849.  Sect.  145  of  that  act  provides 
that  if  the  assignee  elects  to  take  the  lease  the  bankrupt  is 
to  be  free  from  the  burden  of  the  covenants,  that  if  the  as- 
signee declines  the  lease  the  bankrupt  shall  be  able  to  free 
himself  from  the  covenants  by  delivering  up  the  lease  to  the 
lessor  within  fourteen  days  after  notice  that  the  assignees 
have  declined,  and  that  if  the  assignee  makes  no  election  on 
being  required  to  do  so  the  lessor  shall  be  at  liberty  to  ap.- 
ply  to  the  court  for  an  order  that  he  shall  elect,  whereupon 
the  court  may  order  the  assignee  to  elect  or  make  such  other 
order  as  may  seem  right.  The  election  to  take  the  lease 
might  be  made  by  conduct,  and  especially  by  taking  posses- 
sion and  doing  acts  of  ownership,  and  various  cases  arose  as 
to  what  amounted  to  a  taking  possession  or  exercising  an 
act  of  ownership.  The  effect  of  all  this  was  that  the  question 
whether  the  bankrupt  was  or  was  not  to  continue  liable  to 
the  lessor  depended  on  the  course  taken  by  the  trustees,  and 
that  the  position  of  the  lessor  depended  upon  the  construc- 
tion to  be  put  upon  the  conduct  of  the  trustees,  a  matter 
which  miglit  raise  questions  of  considerable  difficulty. 

*The  act  of  1869  contains  an  entirely  different  set  [161 
of  provisions,  the  object  of  which  seems  to  me  to  be  to  give 
the  landlord  the  means  of  ascertaining  for  himself  whether 
the  trustees  mean  to  take  to  the  lease  or  not ;  and  to  enable 
the  trustees,  on  the  other  hand,  to  get  rid  of  onerous  prop- 
erty, although  they  may  have  done  acts  which  would  have 
amounted  to  an  election  to  take  it  under  the  act  of  1849. 
Sect.  23  effects  these  objects  by  providing  that  the  trustee 
may  disclaim  by  writing  under  his  hand  any  burdensome 
property,  *'  notwithstanding  he  has  endeavored  to  sell  or  has 
taken  possession  of  such  property  or  exercised  any  act  of 
ownership  in  relation  thereto  ; "  but  by  s.  24  this  right  ceases 
if  the  trustee  declines  or  neglects  to  give  notice  whether 
he  disclaims  or  not  for  twenty-eight  days  after  an  applica- 
tion in  writing  to  make  such  a  statement  has  been  made  to 
him  by  some  person  interested  in  the  property.  The  act 
contains  no  explicit  provision  as  to  the  bankrupt  being  freed 
31  Eno.  Rep.  78 
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from  his  liability  by  the  trustee's  acceptance  of  his  lease,  or 
as  to  his  being  able  to  free  himself  from  it  by  surrendering 
his  lease.  Neither  does  it  contain  any  explicit  provision  as 
to  the  liability  which  is  imposed  upon  the  trustee  either  in 
the  case  of  his  disclaiming  or  in  the  case  of  his  not  disclaim- 
ing the  lease.  It  is  therefore  necessary  to  consider  what 
consequences  follow  apart  from  any  such  express  provision. 

This  matter  has  been  discussed  to  some  extent  in  the  two 
cases  of  In  re  Sneezum^  Ex  parte  Davis  Q),  and  JSkc  parte 
Dressier^  In  re  Solomon  {^\  and  though  neither  of  these 
cases  is  precisely  in  point,  the  two  together  throw  much 
light  on  tlie  subject.  In  the  case  of  In  re  Saeezum  (*)  the 
bankrupt's  trustees  had  carried  on  a  contract  into  which  the. 
bankrupt  had  entered.  After  being  called  upon  to  say 
whether  they  disclaimed  it  or  not  they  returned  no  answer, 
but  continued  to  carry  it  on  so  long  as  they  found  it  profit- 
able. When  they  ceased  to  do  so  they  ceased  to  perform 
it,  and  the  Court  of  Appeal  held,  confirming  the  Chief  Judge 
in  Bankruptcy  and  the  county  court  judge,  that  they  were 
not  liable  either  personally  or  on  behalf  of  the  estate.  It 
will  be  found  on  examining  the  judgments  of  the  Lords  Jus- 
tices that  the  case  decides  that  s.  23  does  not  mean  that  if 
the  trustees  fail  to  disclaim  a  contract  they  thereby  impliedly 
162]  adopt  the  contract,  but*that  its  effect  when  taken  in 
connection  with  other  parts  of  the  act  is  that  if  the  trustees 
do  disclaim  a  contract  it  is  to  be  determined  from  the  date 
of  the  adjudication,  and  that  if  they  do  not  disclaim  they 
may  carry  it  on  as  long  as  they  please  and  discontinue  it 
when  they  think  proper,  the  other  party  being  at  liberty  to 
prove  against  the  estate  as  for  a  debt  for  any  loss  which  he 
may  sustain  by  their  conduct.  This  decision  proceeds  upon 
the  principle  that  the  act  of  1869  leaves  the  earlier  law  unal- 
tered, except  in  those  cases  in  which  the  alteration  is  made 
by  express  words.  The  earlier  law  as  to  a  bankrupt's  con- 
tracts was  that  the  bankrupt  continued  to  be  liable  upon  his 
contracts  notwithstanding  his  bankruptcy,  but  his  assignees 
might  perform  them  in  his  place  if  they  pleased,  and  as  long 
as  they  pleased.  The  express  words  of  s.  31  of  the  act  of 
1869  take  away  the  bankrupt's  liability,  but  the  power  of 
the  assignees  not  being  taken  away  by  express  words,  and 
hot  being  absolutely  inconsistent  with  the  provisions  as  to 
disclaiming,  remains  unaltered. 

In  Ex  parte  Dressier  (*)  the  trustee  took  possession  of  a 
bankrupt's  lease,  and  when  called  upon  to  disclaim  omitted 
to  do  so,  and  it  was  held  that  he  became  personally  liable  to  * 

(')  3  Ch.  D.,  463 ;  18  Eng.  R.,  621.  («)  9  Ch.  D.,  262;  26  Eng.  R.,  84. 
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pay  the  rent.  ThQ  judges  who  decided  the  case  took  the 
same  view  as  to  the  effect  of  the  act  of  1869  as  was  taken  in 
In  re  Sneezum  (*).  They  thought  that  the  earlier  law  was 
unaltered  except  so  far  as  the  express  words  of  the  statute 
altered  it.  But  the  earlier  law  was  that  a  trustee  who  took 
possession  of  the  bankrupt's  lease  became  personally  liable 
upon  the  covenants.     He  therefore  continued  to  be  so. 

Each  of  these  cases  proceeds  on  the  principle  that  the 
scope  of  8.  23  is  not  to  be  extended  by  implication,  and  that 
the  trustee  is  to  have  the  same  rights  and  liabilities  as  the 
assignees  had  before  him,  unless  they  are  altered  by  express 
words. 

The  question,  therefore,  in  the  present  case  is  whether  the 
act  of  1869  contains  any  express  words  whereby  the  neces- 
sity for  the  election  of  the  trustees  to  take  a  lease  as  a  con- 
dition precedent  to  their  liability  on  its  covenants  is  taken 
away.  The  examination  of  the  history  of  the  law  given  in 
the  earlier  part  of  this  judgment  seems  to  me  to  supply  the 
answer.  I  think  that  under  the  *first  set  of  bank-  [163 
ruptcy  laws — those  which  were  consolidated  in  1824— the 
power  of  the  trustees  to  renounce  onerous  leases  arose  from 
the  absence  of  any  legal  enactment  vesting  such  leases  in 
them,  and  from  the  insufficiency  for  that  purpose  (as  ex- 
plained in  Copeland  v.  Stephens  (') )  of  a  general  assignment. 
Under  the  second  set  of  bankruptcy  laws,  including  the  act 
of  1849,  the  property  was  actually  vested  in  them,  but  a 
power  to  elect  whether  they  would  take  it  or  not  was  con- 
firmed by  the  express  words  of  s.  145  of  the  act  of  1849. 
This  act  was  repealed  by  32  &  33  Vict.  c.  83.  Under  the 
third  system  established  by  the  act  of  1869,  the  leases  of  the 
bankrupt  are  vested  absolutely  in  the  trustee,  subject  to  his 
right  of  disclaimer,  but  no  power  of  election  is  given  to  him 
or  recognized  in  him.  It  thus  appears  to  me  that  the  power 
of  election  conferred  by  the  act  of  1849  being  repealed  by 
express  words,  and  the  estate  being  vested  in  the  trustee  by 
tlie  express  words  of  the  act  of  1869,  he  has  no  power  to  get 
rid  of  it,  except  by  following  the  express  words  of  s.  23.  I 
do  not  think  this  view  is  inconsistent  with  the  cases  to  which 
I  have  referred.  They  show  only  that  the  provisions  of  the 
act  of  1869  are  not  to  be  extended  by  implication.  I  do  not 
intend  to  do  so  by  this  judgment.  1  think  that  the  position 
of  the  trustee  has  been  altered  by  express  words,  though  not 
by  words  which  expressly  state  all  the  consequences  of  the 
alteration.  Upon  the  whole  I  hold  that  the  lease  was  vested 
in  the  trustees  on  their  appointment,  and  that  they  are  per- 

(»)  8  Ch.  D.,  463  ;  18  Eng.  R.,  621.  (»)  1  B.  dc  A.,  698. 
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sonally  liable  upon  the  covenants,  unless  they  make  a  valid 
disclaimer.  I  think  Ex  parte  Dressier  (^)  is  an  express 
authority  as  to  their  personal  liability,  assuming  the  lease 
to  be  vested  in  them  ab^olntel3^ 

Did  they,  then,  make  such  a  disclaimer  as  is  required  by 
8.  23  ;  that  is,  did  they,  or  either  of  them,  "  by  writing  under 
his  hand,"  disclaim  such  property?  It  was  alleged  in  argu- 
ment that  the  letter  of  the  24th  of  December  signed  by  the 
solicitor  to  the  trustees  was  such  a  writing,  but  I  am  of 
opinion  that  it  was  not.  It  is  not  under  the  hand  of  either 
of  the  trustees,  even  if  it  were  absolute  in  its  terms,  as  to 
which  I  think  there  may  be  a  doubt.  Several  cases  were 
quoted  on  the  subject,  the  one  most  relied  upon  by  the 
counsel  for  the  defendant  being  Reg.  v.  justices  of 
164]  *Kent{^)^  in  which  case  a  notice  of  appeal  required 
by  statute  to  be  ''in  writing  signed  by  the  person  giving  the 
same  or  his  attorney,"  was  held  to  be  sufficient  when  it  was 
signed  in  the  name  of  the  person  giving  the  notice  by  his 
attorney's  clerk  in  his  presence.  In  that  case,  as  I  under- 
stand the  report,  the  attorney's  clerk  wrote  the  name  of 
Weld,  the  appellant,  by  Weld's  authority.  In  the  present 
case  he  wrote  his  own  name.  I  think  that  to  hold  this  suffi- 
cient would  be  to  modify  the  language  of  s.  23,  by  reading 
for  "  under  his  hand,"  "  under  his  hand  or  under  the  hand 
of  his  agent." 

It  was  also  argued  that  the  letter  of  the  28th  of  December, 
from  the  plaintiflTs  solicitor,  saying,  "I  am  in  receipt  of 
your  letter  disclaiming  lease  of  No.  32  Alfred  Place,  on  be- 
half of  the  trustees  of  the  above  named  bankruptcy,"  was  a 
waiver  of  the  lessor's  right  to  a  more  formal  disclaimer,  and 
In  re  8toIcoe{*)  was  referred  to  upon  this  subject.  I  do  not 
myself  think  that  the  letter  was  more  than  an  acknowledg- 
ment of  the  receipt  of  the  other  letter,  with  a  reference  to  its 
contents  by  way  of  identification.  The  case  of  In  re 
Stokoe{*)  shows  only  that  this  was  a  matter  which  might  be, 
and  which  I  suppose  was,  taken  into  consideration  when 
the  question  of  extending  the  time  for  disclaiming  was  be- 
fore the  court. 

Upon  these  grounds  there  will  be  judgment  for  the  plain- 
tiffs for  £85  (£45  for  rent,  and  £40  for  repairs)  and  costs.  I 
do  not  think  the  plaintiffs  are  entitled  to  recover  anything 
for  mesne  profits,  as  the  trustees  were  not  in  possession  of 
the  house  after  the  lease  was  determined  by  issuing  the 
writ. 

Q)  9  Ch.  D.,  262 ;  26  Eng.  R..  84.  (•)  Law  Rep.,  8  Q.  B„  805. 

O  2  Ch.  D.,  802. 
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The  view  which  I  take  of  the  case  makes  it  unnecessary 
for  me  to  consider  the  other  questions  raised. 

Judgment  for  the  plaintiffs. 

Solicitor  for  plaintiffs  :  C.  F.  TorJce. 
Solicitor  for  defendants:  O.  A,  Swaine. 


[See  Reed  v.  Haroey,  5  Q.  B.  D.,  185.] 


See26Eng.  Rep.,  90  note;  27  id.,  no  apportionment  of  rents  except  by 

790    note ;    Lowrey    v.   Barker,    post,  aCTeement  was  changed  by  Laws  of 

p.  623.  1875,  ch.  542,  under  which  the  right  to 

The  complaint  duly  stated  that  in  rent  follows  the  ownership  of  the  es- 
February  plaintiffs  assignor  rented  cer-  tate  during  the  period  when  it  is  earned 
tain  premises  to  B.  &  Bro. ;  that  in  De-  by  the  property.  The  vendor  and  pur- 
cember  of  the  same  year,  B.  &  Bro.  chaser  of  demised  premises  are  there- 
**  made  an  assignment  of  all  their  ef-  fore  each  entitled  to  the  rent  earned 
fects  to  the  defendant  in  this  action,  during  their  respective  ownerships, 
who  duly  accepted  the.  same/'  that  de-  A  lessee  of  a  receiver  purchased  the 
fend  ant  "as  assignee  entered  into  and  demised  premises  and  took  an  assign- 
occupied  the  premises."  ment    of   the  lease  on  the   11th    day 

Held,  in  an  action  upon  the  cove-  of  June,  at  the  same  time  paying,  un- 

nants  of  the  lease,  that  the  above  alle-  der  protest,   the    rent  for  the  entire 

gations    were    insufficient    to    charge  month  of  June,  which  had  fallen  due 

defendant  as  assignee  of  the  term  or  on  the  first :    Held  that  she  was  enti- 

lease:   Parkhurst  «.   Wolf,   47  N.  Y.  tied  to  restitution  of  such  portion  as 

Supr.  Ct.  E.,  320.  was  earned  after  the  transfer:   Matter 

The  common  law  rule  that  there  is  of  Eddy,  10  Abb.  N.  C,  896. 
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[IN  THE  COURT  OF  APPEAL.] 

*Lewis  V.  Leonard  and  Another.  [165 

Bankruptcy — Bankruptcy  Act,  1876,  m.  49,  125 — Certificate  of  Discharge — Proceedings 

for  Liquidation  by  Arrangement. 

The  defendants  filed  a  petition  for  liquidation  by  arrangement  or  composition  under 
the  Bankruptcy  Act,  1869,  and  at  the  first  meeting  of  creditors  a  resolution  was 
passed  that  the  defendants'  discharge  might  be  e^ranted  on  a  certificate  of  the  com- 
mittee of  inspection  and  trustee  to  that  effect.  At  a  subseqaent  meeting  of  creditors, 
for  the  purpose  of  considering  a  scheme  for  the  settlement  of  the  defendants'  affairs, 
it  was  resolved  that  the  whole  estate  should  be  sold  to  one  of  the  defendants  in  con- 
sideration of  his  payinw  a  dividend  of  Sa.  in  the  pound  secured  by  four  promissory 
notes  payable  at  successive  dates.  The  certificate  of  discharge  was  granted.  The 
plaintiff  was  a  creditor  and  proved  on  the  estate  to  the  full  amount  of  his  debt. 
Three  of  the  promissory  notes  were  paid  to  all  the  creditors  including  the  plaintiff, 
but  default  was  made  in  payment  of  the  fourth  : 

Hetd,  first,  that  the  certificate  of  discharge  was  by  force  of  the  Bankruptcy  Act, 
1869.  ss.  49  and  125,  conclusive  evidence  of  the  validity  of  the  proceedings  under 
the  liquidation,  and  that  the  discharge  was  valid.  Secondly,  that  the  plaintiff  having 
received  and  retained  a  dividend  could  not  be  heard  to  object  to  the  resolutions. 
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[6  Exchequer  Division,  170.] 

March  19,  1880. 

[IN  THE  COURT  OF  APPEAL.] 

170]  *LowREY  V.  Barker  &  Sons. 

Banknmfey  Act,  1869  (32  A  88  Viet,  c,  71),  «».  28,  24— Leone— Disclaimer— Li abiliiy 
oj  Trustee — Implied  Contract  of  Tenancy  by  Use  and  Occupation — Trespass, 

A  trustee  in  bankruptcy  upon  disclaimer  of  a  lease  granted  to  the  bankrupt  does 
not  become  personally  liable  to  the  lessor,  either  upon  an  implied  contract  of  ten- 
ancy,  or  as  a  trespasser,  in  respect  of  the  period  between  the  time  when  his  actual 
occupation  ceases,  and  the  date  when  the  disclaimer  is  executed. 

Qucere  (per  Cockburn,  C.J.,  and  Thesiger,  L.  J.,)  whether  upon  the  execution  of  the 
disclaimer  all  personal  liability  of  the  trustee  ceases  in  respect  of  the  period  during 
which  he  has  had  an  actual  occupation  of  the  demised  hereditaments. 

Appeal  of  the  defendants  from  the  judgment  of  Brett, 
L.  J.,  at  the  trial. 

The  facts  of  the  case  are  suflSciently  stated  in  the  judg- 
ment of  Cotton,  L.J. 

Dec.  8,  1879.  C.  Russell,  Q.C.,  and  H.  Shield,  for  the 
defendants :  At  the  trial  the  Lord  Justice  gave  judgment 
for  the  plaintiff  upon  the  counter-claim,  on  the  ground  that 
by  the  disclaimer  of  the  lease  the  term  originally  granted 
to  the  bankrupts  must  be  deemed  to  have  come  to  an  end 
at  the  date  of  adjudication  ;  it  may  be  admitted  that  the 
remedy  on  the  covenants  of  the  lease  is  gone  ;  but  it  is  con- 
tended that  the  plaintiff,  as  trustee  of  the  estate,  is  liable 
upon  an  implied  contract  for  use  and  occupation  of  the 
manufacturing  premises,  for  he  had  the  enjoyment  of  them 
up  to  the  20th  of  May,  about  which  day  he  disclaimed,  and 
the  intervening  rights  were  not  annihilated.  The  authori- 
ties are  not  inconsistent  with  the  argument  for  the  defend- 
ants. In  re  Sneezum,  Ex  parte  Davis  {'),  was  a  case  of  a 
contract,  and  the  liabilities  depending  upon  a  contract  may 
be  governed  by  different  principles  from  those  regulating 
the  rights  of  the  parties  to  a  lease.  JEx  parte  Llynvi  Co^ 
and  Iron  Co,,  In  re  Hide  i^),  merely  shows  that  upon  the  dis- 
171]  claimer  the  defendants  might  have  had  *some  claim 
against  the  bankrupts'  estate.  Ex  parte  Dressier,  In  re 
Solomon  (*),  establishes  that  if  a  trustee  remains  in  posses- 
sion of  premises  after  he  has  been  called  upon  to  disclaim, 
he  may  become  personally  liable  for  the  rent,  and  Ex  parte 
Brook,  In  re  Rooerts  (*),  is  an  authority  for  the  proposition 
that  upon  a  disclaimer  the  trustee  occupies  the  same  position 

Q)  8  Oh.  D.,  463;  18  Eng.  R.,  621.  (»)  9  Ch.  D.,  262;  26  Eng.  R.,  84. 

O  Law  Rep.,  7  Ch.,  28.  (*)  10  Ch.  D.,  100;  26  Eng.  R.,  648. 
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as  if  he  had  never  had  any  estate  in  the  demised  property.  As 
the  plain tiflf  has  had  the  beneficial  occupation,  it  is  for  him 
to  show  that  he  is  not  liable  to  pay  the  rent:  Ward  v. 
Mason  (*),  Harland  v.  Bromley  (•).  fiy  the  disclaimer  the 
term  does  not  come  to  an  end  for  all  purposes :  Smyth  v. 
NorthX),  Even  if  the  term  ended  for  all  purposes  by  force 
of  the  disclaimer,  and  if  no  contract  can  be  implied,  then 
the  trustee  became  a  trespasser,  and  he  is  liaole  to  pay 
damages  to  the  defendants  on  account  of  his  wrongful 
occupation. 

A.  Wills^  Q.C.,  for  the  plaintiff:  The  intention  of  the 
Legislature  was  that  every  facility  should  be  afforded  to  the 
trustee,  in  order  to  wind  up  the  estate  for  the  benefit  of 
the  creditors,  and  it  would  be  unreasonable  to  hold  that  if  he 
occupies  any  premises  leased  to  the  bankrupt,  in  order  to 
dispose  of  the  property  devolving  upon  him  to  the  best  ad- 
vantage, he  thereby  incurs  a  personal  liability.  Time  ou^ht 
to  be  allowed  to  him  that  he  may  have  a  fair  opportunity 
of  determining  what  course  he  ought  to  adopt. 

H.  Sliield  replied. 

Cur.  adv.  vult. 

March  19, 1880.  The  following  judgments  were  delivered : 
Cotton,  L.J.  (*):  The  question  in  this  appeal  arises  on 
a  counter-claim  put  in  by  the  defendants.  The  plaintiff  is 
trustee  in  bankruptcy  of  the  estate  of  Messrs.  Dixon,  who 
became  bankrupt  on  the  8th  of  October,  1877.  At  the  time 
of  the  bankruptcy  Messrs.  Dixon  held  certain  manufacturing 

E remises  as  tenants  of  the  defendants  under  a  lease  made  in 
[arch,  1874.  The  plaintiff,  after  the  bankruptcy,  for  a  time 
continued  to  occupy  these  *premises,  for  the  purpose  [172 
of  completing  certain  work  in  hand,  and  while  so  in  occupa- 
tion did  work  for  the  defendants.  The  plaintiff  paid  the 
rent  due  on  the  1st  of  January,  1878,  and  after  that  time  he 
in  no  way  used  the  demised  premises,  except  that  till  some 
time  in  January,  1878,  he  kept  there,  and  in  that  month 
sold,  certain  chattels  belonging  to  the  bankrupts'  estate. 
The  quarter's  rent  due  on  the  1st  of  April,  1878,  was  paid, 
not  by  the  plaintiff  but  by  Messrs.  Wilkinson  &  Kendell, 
who  were  creditors  of  the  bankrupts,  and  entitled  by  assign- 
ment to  such  interest  as  the  bankrupts  had  in  certain  ma- 
chinery on  the  premises,  which  under  a  covenant  in  the  lease 
were  at  the  expiration  thereof  to  be  paid  for  by  the  landlord. 
Apparently  some  negotiation  was  going  on  between  the  de- 

(*)  9  Price,  291.  (*)  This  judgment  was  read  by  Thesi- 

(»)  1  Stark.,  456.  ger,  L.J. 

(»)  Law  Rep.,  7  Ex.,  242. 
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fendants  and  Wilkinson  &  Kendell,  with  reference  either  to 
this  machinery  or  to  the  lease  of  the  premises,  and  in  the 
iTieantime  the  plaintiff  retained  the  key ;  but  on  the  20th  of 
May  the  negotiations  between  the  defendants  and  Wilkinson 
&  Kendell  having  come  to  an  end,  the  plaintiff,  under  the 
provisions  of  sect.  23  of  the  Bankruptcy  Act,  1869,  disclaimed 
the  lease  of  the  premises  and  gave  up  the  key  to  tbe  defend- 
ants. The  plaintiff  brought  his  action  for  the  price  of  the 
work  done  for  the  defendants,  and  they  by  counter-claim 
sought  to  recover  rent  from  the  1st  of  April  down  to  the 
time  that  the  key  was  given  up  by  the  plaintiff  to  them. 
Under  sect.  23  of  the  Bankruptcy  Act,  1869,  when  a  dis- 
claimer is  given  the  lease  is  to  be  deemed  to  have  been  sur- 
rendered as  on  the  date  of  the  adjudication,  in  this  case  on 
the  8th  of  October,  1877 ;  and  having  regard  to  the  operation 
of  the  statute  the  trustee  must  be  considered  as  never  having 
had  any  interest  in  the  lease,  and  the  question  is  whether 
or  no,  notwithstanding  that  in  fact  the  lease  existed  down 
to  the  20th  of  May,  and  such  possession  as  he  had  previ- 
ously to  that  day  was  under  the  lease,  he  is  to  be  held 
liable  either  under  an  implied  contract  for  use  and  occupa- 
tion or  as  a  trespasser?  Brett,  L.J.,  before  whom  the  case 
was  heard,  decided  in  favor  of  the  plaintiff  against  the  coun- 
ter-claim ;  hence  the  appeal  to  us. 

I  will  first  deal  with  the  question  whether  the  counter- 
claim can  be  sustained  under  an  implied  contract  by  the 
trustee  in  bankruptcy  to  pay  for  use  and  occupation  of  the 
173]  premises.  Such  use  *and  occupation  as  existed  was 
with  reference  to,  and  under,  the  lease,  and  though  the  sub- 
sequent disclaimer  of  the  trustee  under  the  statute  requires 
us  to  treat  the  lease  as  if  it  never  existed  subsequently  to 
the  bankruptcy,  yet  when  in  fact  the  occupation  has  been 
with  reference  to  an  express  existing  contract,  it  is  not,  in 
my  opinion,  right  to  imply  a  contract  with  reference  to  the 
occupation  which  the  parties  never  could  have  contemplated. 

It  is  a  very  different  question  whether  the  trustee  can  be 
treated  as  a  trespasser.  In  dealing  with  this  part  of  the 
case  I  think  we  must  consider  the  intention  of  the  enact- 
ment which  we  are  considering.  Independently  of  its  oper- 
ation a  trustee  in  bankruptcy,  who  for  the  benefit  of  the 
estate  had  for  a  time  occupied  premises  held  on  lease  by  the 
bankrupt,  would  be  personally  liable  as  tenant,  with  a  right 
of  indemnity  against  the  estate  if  sufficient  for  the  purpose, 
and  the  object  of  the  statute  was  to  relieve  the  trustee  from 
this  personal  liability,  and  the  creditors  from  the  loss  re- 
sulting from  his  claim  for  indemnity.     Moreover,  it  does 
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SO  by  treating  the  lease  as  sarrendered  not  as  from  the  date 
of  the  disclaimer  but  as  from  the  date  of  the  order  of  ad- 
judication, whi^h  points  to  an  intention  entirely  to  relieve 
both  the  trustee  and  the  estate  from  all  liability.  The  case 
of  Ex  parte  Brook  (*)  is  an  authority  that  certain  acts  of 
the  trustee  between  the  adjudication  and  the  disclaimer  are 
to  be  treated  as  wrongful  acts.  But  in  that  case  the  acts 
of  the  trustee  were  the  severance  of  fixtures  belonging  to 
the  landlord,  unless  removed  during  the  existence  of  the 
lease.  Here  the  act  relied  upon  by  the  defendants  was  the 
formal  continuance  of  possession  by  retaining  the  key  with- 
out any  actual  use  of  the  premises  or  dealing  with  any- 
thing thereon.  In  my  opinion  it  would  not  be  right,  in 
consequence  of  the  trustee  subsequently  exercising  the  power 
of  disclaimer  which  he  had  under  the  act,  even  although  he 
has  taken  possession,  to  treat  these  acts  as  wrongful  and 
tortious,  and  sufficient  to  subject  the  trustee  to  a  claim  for 
damages  as  a  trespasser.  The  landlord  might  have  pro- 
tected himself,  if  he  had  thought  fit,  by  exercising  the  power 
given  to  him  by  s.  24  of  calling  on  the  trustee  to  elect  whether 
he  would  disclaim  or  not,  and  if  the  landlord  is  in  fact 
*injured  by  what  is' done,  he  has,  under  the  latter  [174 
part  of  s.  23,  a  right  of  proof  against  the  estate  of  the 
bankrupt. 

Bramwell,  L.J.:  I  am  also  of  opinion  that  the  judg- 
ment should  be  affirmed.  The  question  is  not  whether  the 
plaintiff  could  disclaim  when  he  did.  The  question  is, 
whether  he  is  liable  on  a  contract  to  pay  for  use  and  occu- 
pation. It  is  an  action  of  contract.  There  is  no  express 
contract,  and  the  question  therefore  must  be  whether  there 
is  one  implied.  The  only  ground  for  implying  such  a  con- 
tract is  that  otherwise  the  plaintiff  is  a  trespasser  by  virtue 
of  the  retrospective  operation  of  s.  23.  I  think  that  a  tres- 
pass cannot  be  turned  into  a  contract  in  this  way.  But  that 
is  immaterial,  because  if  the  plaintiff  was  a  trespasser  I 
think  there  ought  to  be  an  amendment  to  enable  the  question 
in  con iroversy  between  the  parties  to  be  tried.  That  question 
is,  whether,  the  lease  being  to  be  deemed  to  be  surrendered  on 
the  day  of  the  adjudication,  the  defendants  are  entitled  to  a 
compensation  for  the  plaintiff's  occupation  of  the  premises 
after  that  period.  Is  the  plaintiff  a  trespasser,  then,  by 
reason  of  such  occupation  ?  I  am  of  opinion  he  is  not.  It 
seems  to  me  impossible  to  hold  that  a  power  of  disclaimer 
given  for  the  benefit  of  the  estate  can  only  be  exercised  on 
the  terms  of  its  trustee  becoming  a  wrongdoer  and  trespasser, 

O  10  Ch.  D.,  100 ;  26  Eng.  R.,  643.  •• 

31  Eng.  Rep.  79 
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nor  can  it  be  possible  to  imply  a  contract  to  pay  for  the  o<y- 
cupation  on  a  quantum  meruit  in  respect  of  an  occupation 
which,  had  there  been  no  disclaimer,  wonl4  have  been  as 
assignee  of  the  lease.  As  to  Ex  parte  Brook  (*)  it  was  not 
necessary  there  for  the  trustee  to  do  what  he  did  in  order  to 
enable  him  to  decide  whether  he  would  take  to  the  lease ; 
the  act  was  not  of  the  character  of  those  so  necessary.  But 
more  or  less  of  an  occupation  is  necessary  for  such  a  pur- 
pose, and  is  contemplated  by  the  statute.  If  the  occupation 
here  was  too  much,  the  defendants  should  have  treated  the 
disclaimer  as  a  nullity,  and  sued  the  plaintiff  as  assignee  of 
the  lease.  It  is  said  to  be  hard  on  the  lessor.  So  it  is,  bub 
it  is  the  hardship  of  all  who  deal  with  those  who  become 
bankrupt. 

TiiESiGER,  L.  J.:  I  agree  with  Cotton,  L.J.,  in  the  conclu- 
175]  sion  *that  the  judgment  appealed  from,  should  be 
affirmed,  and  if  the  reasoning  by  which  that  conclusion  is 
arrived  at  be  limited  to  the  circumstances  of  this  particular 
case  I  assent  to  it,  for  I  am  of  opinion  that  here  there  was 
neither  contract  by  the  plaintiff  to  pay  for  use  and  occupa- 
tion, nor  liability  on  his  part  as  for  a  trespass  in  respect  to 
the  period  to  which  the  counter-claim  relates.  The  actual 
occupation  by  the  plaintiff,  which  ceased  before  the  1st  of 
January,  1878,  was  treated  as  an  occupation  under  the  lease, 
and  for  it  as  such,  payment  was  made  and  accepted ;  and 
there  was  no  subsequent  occupation  by  him,  which  could 
be  held  to  constitute  a  trespass  or  to  raise  the  implication  of 
a  contract.  But  I  desire  to  guard  myself  against  being  sup- 
posed to  lay  down  as  a  general  principle  that  a  trustee  in 
bankruptcy  who,  after  having  had  actual  use  and  occupa- 
tion of  the  bankrupt's  leasehold  premises,  without  payment, 
disclaims  the  property,  is  under  no  personal  liability  (*).  It 
seems  manifestly  unjust  that  the  landlord  should  be  remit- 
ted to  proof  in  the  bankruptcy,  and  should  thus  be  a  sufferer 
over  and  above  the  other  creditors  of  the  bankrupt  in  respect 
of  damage  to  him,  which  even  under  the  powers  given  to 
him  by  s.  24  of  the  Bankruptcy  Act  he  could  not  wholly 
prevent ;  and  which  is  incurred  after  the  bankruptcy  and 
for  the  benefit  of  the  general  body  of  creditors.  On  the 
other  hand,  there  is  no  reason,  as  a  matter  of  justice,  why 
the  bankrupts'  estate  should  not  indemnify  the  trustee  for 
what  he  is  called  upon  to  pay  in  respect  of  an  occupation 
which  he  need  not  and  would  not  have  enjoyed  except  for 
the  purpose  of  increasing  that  estate.  I  see  no  legal  diffi- 
culty in  the  way  of  implying  a  contract  to  pay  in  a  case 

0)  10  Ch.  D.,  fDO  ;  26  En^.  R.,  543.         (>)  See  Wilton  v.  WaUani,  ante,  p.  612. 
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where  the  trustee  alleges  that,  notwithstanding  the  effect  of 
tlie  disclaimer,  he  is  not  a  wrongdoer  and  the  landlord  by 
not  calling  upon  him  to  disclaim  has  in  a  manner  assented 
to  his  occupation  ;  while,  if  such  a  contract  is  not  to  be  im- 
plied, I  do  not  see  why  upon  the  lines  of  the  decision  in  -SJz? 
parte  Brook  {'),  and  as  a  further  solution  of  the  problem 
how  to  adjust  rights  and  liabilities  where  something  is  to  be 
deemed  to  have  been  done  which  has  not  in  fact  or  in  law 
been  done,  the  trustee  should  not  be  deemed  a  trespasser. 
He  has  by  his  own  act  divested  himself  of  any  protection 
nnder  the  lease,  he  has  ex  hypofhesi  no  other  contractual 
*protection,  and  the  section  of  the  act  of  Parliament  [176 
(s.  23)  under  which  he  disclaims,  while  expressly  providing 
that  his  disclaimer  shall  not  be  invalidated  by  his  having 
taken  possession  of  the  property  disclaimed  or  exercised 
any  act  of  ownership  in  relation  thereto,  which  would  have 
been  the  case  under  the  prior  bankruptcy  law,  contains  no 
provision  that  the  liability  of  the  trustee,  which  by  the  gen- 
eral law  as  well  as  the  prior  bankruptcy  law  such  possession 
or  acts  of  ownership  would  have  entailed,  is  in  every  shape 
and  form  to  cease.  The  provision  at  the  end  of  the  section, 
that  "any  person  injured  by  the  operation  of  the  section 
shall  be  deemed  a  creditor  of  the  bankrupt  to  the  extent  of 
such  injury,  and  may  accordingly  prove  the  same  as  a  debt 
under  the  bankruptcy,"  may  perhaps  be  intended  to  include 
the  injury  caused  to  a  landlord  by  the  occupation  of  the 
premises  by  the  trustee  for  the  period  between  the  date  of 
the  adjudication  in  bankruptcy  and  that  of  the  disclaimer, 
and  thus  inferentially  to  exclude  the  liability  of  the  trustee 
for  such  occupation  ;  but  it  is  by  no  means  clear  to  me  that 
it  was  so  intended  or  ought  to  be  so  construed ;  and  I  pre- 
fer to  keep  my  mind  open  upon  this  important  question  for 
some  occasion  when  it  becomes  necessa]^  to  decide  it. 

I  have  the  authority  of  Cockburn,  (5.  J.,  to  say  that  he 
concurs  in  the  judgment  which  I  have  just  delivered. 

Judgment  affirmed. 

Solicitors  for  plaintiff :  Hamlin  &  Orammer. 
Solicitors  for  defendants :    Nelson^  Barr  &  Nelson. 

(»)  10  Ch.  D.,  100;  26  Eng.  R.,  648. 
See  note  to  Wilson  v.  Wallanl,  ante,  p.  621. 
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[6  Exchequer  Division,  177.] 

Feb.  26,  1880. 

[IN  THE  COURT  OF  APPEAL.] 

177]  *HlNCHCLIFFE  V.   BaRWICK. 

Sale  of  Oood» — Sale  of  epecific  Chattel — CondUinru  of  Sale —  Warranty, 

The  plaintiff  bought  a  horse  by  public  auction  at  a  repository  warranted  to  be  a 
good  worker,  subject  to  the  condition  that  **  horses  warranted  good  workers,  whether 
sold  by  private  treaty  or  public  auction,  not  answering  such  warranty  must  be 
returned  before  five  o'clock  of  the  day  after  the  sale ;  shall  then  be  tried  by  a  person 
to  be  appointed  by  the  auctioneer,  and  the  decision  of  such  person  shall  be  finaL" 
The  horse  was  not  returned  within  the  stipulated  time : 

Held^  on  demurrer,  in  an  action  on  the  warranty,  that  the  plaintiff's  only  remedy 
was  under  the  condition,  and  that  he  could  not  maintain  the  action. 

Claim  stated  that  the  defendant  sold  to  the  plaintiff  a 
certain  roan  gelding  called  Dragon  at  the  price  of  £53  JO*., 
warranting  that  the  gelding  was  a  good  worker,  and  the 
plaintiff  bought  the  same  from  the  defendant  on  the  faith  of 
the  warranty ;  that  the  gelding  was  not  at  the  time  of  the 
sale  and  is  not  a  good  worker. 

Defence :  That  the  horse  was  sold  by  the  defendant  to  the 

Elaintiff,  as  belong  the  highest  bidder  for  it  at  a  public  auction 
eld  at  the  Royal  City  Repository,  situate  at  Barbican,  in 
the  city  of  London,  subject  to  certain  printed  conditions  of 
sale,  and  amongst  them  the  following  condition:  '^Horses 
warranted  quiet  in  harness,  or  quiet  to  ride,  or  good  workers, 
or  in  any  other  respect  (whether  sold  by  private  treaty  or 
public  auction),  not  answering  such  warranty  must  be  re- 
turned before  live  o'clock  the  day  after  the  sale,  shall  then 
be  tried  by  a  competent  person  to  be  appointed  by  the 
proprietors  of  this  establishment,  and  the  decision  of  such 
person  shall  be  final ;  the  expenses  of  trial,  viz.,  10*.,  shall 
oe  paid  by  the  party  in  error.  Horses  returned  not  answer- 
ing the  warranty  will  be  charged  for  at  the  rate  of  5  per  cent, 
upon  the  sum  realized  at  sale."  That  even  if  the  horse  was 
warranted  at  the  sale  to  be  a  good  worker,  which  the  defend- 
ant denies,  the  plaintiff  did  not  return  the  horse  before  five 
o'clock  the  day  after  the  sale  in  compliance  with  the  con- 
ditions. 

Demurrer,  on  the  ground  that  the  condition  only  relates 
to  the  return  of  the  horse,  and  does  not  debar  the  purchaser 
from  claiming  damages  for  any  breach  of  warranty. 
178]    *0n  argument  of  the  demurrer  the  Exchequer  Divi- 
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sion  decided  that  the  statement  of  defence  was  an  answer  to 
the  plaintiffs  claim,  and  overruled  the  demurrer. 

The  plaintiff  appealed. 

D.  Seymour^  Q.C.,  and  Bray,  for  the  plaintiff,  in  support 
of  the  demurrer :  The  judgment  of  the  court  below  is  erro- 
neous. The  remedy  given  to  the  purchaser  under  the  con- 
ditions of  sale  is  not  a  substitutional  but  an  additional 
remedy.  The  condition  is  inserted  for  the  protection  of  the 
auctioneer,  the  defendant ;  its  object  is  to  enable  him  safely 
to  pay  the  purchase-money  over  to  the  seller ;  and  to  secure 
this  protection  to  the  auctioneer,  the  condition  provides  for 
two  things,  that  the  horse  shall  be  returned  in  a  certain 
time ;  that  he  shall  be  examined  by  a  person  to  be  named 
by  him,  whose  decision  shall  be  final.  If  the  plaintiff  does 
not  within  the  stipulated  time  return  the  horse,  ne  is  remitted 
to  his  original  right,  and  can  maintain  an  action  for  breach 
of  the  warranty.  If  the  action  were  brought  for  money  had 
and  received  the  horse  must  have  been  returned,  Towers  v. 
Barrett  {^) ;  but  an  action  on  the  warranty  may  be  brought 
without  either  the  horse  being  returned  or  notice  given  of 
the  unsoundness :  Fielder  v.  Starkin  (*).  There  are  no 
words  limiting  the  duration  of  the  warranty,  as  in  Chapman 
V.  Gwyther  (') ;  Bywater  v.  Richardson  (*) ;  Smart  v. 
Hyde  (•). 

[They  also  cited  Head  v.  TattersaU{*)  and  Adam  v. 
Richards  (').  ] 

Charles^  Q.C.,  and  (7.  Hall^  for  the  defendant,  contra^ 
were  not  heard. 

Bramwell,  L.J.:  I  am  of  opinion  that  the  judgment  of 
the  Exchequer  Division  is  right.  The  condition  set  out  in 
the  statement  of  defence  is  informal.  The  words  are  '*  must 
be  returned,"  but  the  condition  does  not  state  what  are  the 
consequences  of  not  returning  the  horse.  The  plaintiff, 
however,  contends  that  although  the  horse  is  not  returned 
he  still  retains  his  remedy  for  a  breach  of  warranty.  If  a 
man  buy  a  horse  or  any  other  thing  *with  a  warranty,  [179 
and  the  warranty  is  broken,  his  only  remedy  is  by  bringing 
an  action  on  the  warranty.  But  here,  by  the  condition,  the 
remedy  of  the  purchaser  is  to  return  the  horse,  and  have 
the  matter  adjudicated  and  determined  in  the  manner 
pointed  out ;  and  I  can  well  understand  that  the  provision 
is  a  useful  one.    If  there  has  been  any  fraud  the  case  is 

(>)  1  T.  R.,  188.  (<)  1  A.  &  E.,  608. 

(«)  1  H.  BL,  17.  (»)  8  M.  A  W.,  728. 

(»)  Law  Rep.,  1  Q.  B.,  468.  (•)  Law  Rep.,  7  Ex.,  7 ;  1  Eng.  R.,  140. 

C)  2  H.  Bl.,  573. 
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taken  out  of  the  contract,  and  then  the  purchaser  does  not 
rely  od  the  warranty.  He  can  bring  his  action  on  the  franda* 
lent  representation.  The  parties,  as  it  were,  say  let  us  have 
no  dimculty  hereafter  with  regard  to  the  sale  of  this  horse. 
I  say  he  is  sound,  but  on  this  condition,  if  it  should  turn 
out  he  is  not  sound  he  must  be  returned  before  five  o'clock 
the  next  day,  and  the  question  must  be  dealt  with  accord- 
ing to  the  printed  condition.  I  think  that  is  a  reasonable 
bargain.     The  demurrer  must  be  overruled. 

Baggallay,  L.  J.:  The  horse  was  sold  by  public  auction 
at  a  repository;  and  the  condition  under  which  he  was 
sold  is  an  entire  condition.  If  a  horse  is  sold  warranted 
sound  or  a  good  worker,  and  after  the  sale  it  appears  that 
he  is  not  sound  or  is  not  a  good  worker,  he  must  be  re- 
turned within  a  certain  time,  tried  by  a  person  to  be  ap- 
pointed by  the  auctioneer,  and  the  decision  of  the  person 
is  to  be  final.  It  appears  to  me,  therefore,  that  the  object 
of  the  condition  was  to  provide  a  ready  mode  of  ascertaining 
and  deciding  between  the  parties  whether  there  was  any 
breach  of  the  warranty,  and  that  such  decision  was  to  be 
final.  I  think  the  judgment  of  the  Exchequer  Division 
right. 

Thesiger,  L.J.:  I  agree  that  the  judgment  of  the  Ex- 
chequer Division  is  right,  and  that  the  demurrer  ought  not 
to  be  allowed.  It  is  well  established  at  law  that,  where  a 
warranty  has  been  given,  the  only  remedy,  if  the  horse 
proves  unsound,  is  an  action  for  breach  of  the  warranty.  A 
buyer  cannot  return  the  horse  unless  there  is  some  special 
bargain  between  the  parties.  But  at  public  sales  by  auction 
at  a  repository,  sales  are  made  between  parties  unknown 
to  one  another,  and  it  is  an  object  at  such  sales  that  the 
dealings  should  be  carried  out  in  such  a  way  as  to  ensure  as 
little  litigation  as  possible.  The  mode  in  which  this  object 
is  carried  out  at  all  horse  repositories  is  that  where  a  war- 
180]  ranty  is  given,  which  is  not  ^complied  with,  the  horse 
is  to  be  returned  within  a  certain  time,  h^  is  examined  by  a 
competent  person,  who  gives  a  final  decision,  and  if  the 
horse  is  found  to  be  unsound  the  auctioneer  takes  him  back, 
and  the  purchaser's  money  is  returned  to  him.  The  conse- 
quence of  this  mode  of  dealing  is  that  few  disputes  occur. 
Searing  in  mind  this  practical  view  of  the  matter,  what  have 
these  parties  agreed  to  ?  The  condition  is  one  framed  by  the 
auctioneer  as  the  condition  on  which  one  man  buys  and 
another  sells — the  buyer  and  seller  stand  on  equal  terms 
within  it.  The  words  are  not  clear,  but  they  are  sufficiently 
intelligible.     They  do  not  say  that  the  horse  may^  but  that 
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he  must  be  returned  within  a  certain  time ;  he  shallhe  tried 
by  a  person  to  be  appointed  by  the  auctioneer,  whose  deci- 
sion shall  be  final.  1  think  these  words  mean  that  the  pur- 
chaser agrees  that  the  return  of  the  horse  in  the  manner 
provided  for  is  to  be  his  only  remedy.  The  construction  is 
reasonable,  and  accords  with  the  practical  view  of  the 
question. 

Judgment  affirmed. 

Solicitors  for  plaintiff :  Torr^  Janeways^  Torr  &  Oribble. 
Solicitors  for  defendant :  Keene  &  Marsland. 

See  10  Eng.  Rep. ,  252  note,  1  Amer.  an  acceptance  after  an  opportunity  of 

Dec,  84-6.  examination  : 

A  vendor,  in  an  executory  contract,  New  York:  Dounq^D.  Dow,64N.  Y., 
impliedly  warrants  tliat  goods  sold  by  411,  distinguishing  Day  «.  Pool,  62  id., 
Lim,  without  an  opportunity  for  inspec-  416  ;  Heydecker  o.  Lombard,  7  Daly, 
tion  on  the  part  of  the  buyer,  shall  be  19  ;  Bock  v.  Healey,  8. id.,  157. 
of  merchantable  quality.  If  when  the  A  steam  yacht  having  been  sold  at 
goods  are  delivered  to  the  buyer  they  auction  as  in  perfect  running  order,  in  an 
are  unmerchantable  and  unfit  for  use,  action  brought  for  the  purchase- money, 
the  buyer  may  return,  or  offer  to  return  it  was  error  to  charge  that  if  defendant 
them,  without  unnecessary  delay,  and  accepted  the  boat,  that  was  his  own 
rescind  the  contract :  construction  of  what  was  perfect  run- 
Iowa  :  Hirshhorn  17.  Stewart,  49  ning  order,  and  he  would  be  bound  by 
Iowa,  418.  that    construction:    Ancrum  i).  Weh- 

Eansas  :  Bigger  fi.  Bovard,  20Ean8.,  man,  US.  C,  158. 

204.  Plaintiffs  were  the   consignees  for 

And  if  the  goods,  on  being  returned  sale  of  a  cargo  of  oats,  consisting  of  up- 
to  the  vendor,  are  injured  or  damaged  wards  of  6,000  bushels,  imported  from 
without  any  fault  or  negligence  on  the  New  York  by  parties  residing  at  Corn- 
part  of  the  buyer,  such  injury  does  not  wallis.  The  oats  were  stow^  in  bulk 
Srevent  a  rescission  of  the  contract :  on  board  a  vessel  lying  at  the  market 
>igger  x>.  Bovard,  20  Kans.,  204.  wharf.     Plaintiffs  had  engaged  an  auc- 

VVhere  a  plaintiff,  upon  discovering  tioneer  to  sell  the  cargo  at  auction,  and 

that  certain  oil  that  ]iad  been  delivered  a  sale  had   been  advertised.     Subse- 

to  him,  under  an  executory  contract  of  quent  to  this,  one  of  the  defendants 

sale,  was  of  a  quality  inferior  to  that  called  upon  plaintiffs  and  made  some 

called  for  by  the  contract,  notified  de-  general  inquiries  in  regard  to  the  char- 

fendants  of  the  fact  and  asked  for  di-  acter  of  the  oats,  their  color  and  weight, 

rections  about  it,  and  was  told  to  do  and  finally  agreed  to  take  them  off 

everything  that  the  claim  might  be  plaintiffs'  hands.     There  was  no  sale 

well  established  against  whom  it  might  by  sample,  and  no  stipulation  on  the 

concern  :  Ueld,  that  this  did  not  amount  part  of  the  vendors,  whose  conduct  was 

to  an  offer  to  return  the  oil  and  a  re-  fair  and  open,  that  the  oats  were  fit  for 

fusal  to  accept  it  :  Heydecker  r.  Lorn-  any  particular  purpose.      Defendants, 

bard,  7  Daly,  19.  on  the  evening  before  the  appointed 

The  rule  that  one  who  contracts  to  sell  day  of  sale,  intervened  as  purchasers, 
property,  impliedly  agrees  to  deliver  a  and  gave  the  auctioneer  instructions 
merchantable  article,  does  not  apply  to  under  which  he  acted,  after  a  large 
slops  from  a  distillery :  Holden  li.  quantity  of  the  oats  (some  1 ,500  bush- 
Clancy,  41  How.  Pr.,  1,  58  Barb.,  590  :  els)  had  been  disposed  of,  the  balance 
Wilson  T>.  Dunville,  L.  K.,  4  Ir.,  249.  remaining  in  the  vessel's  hold  were 

In  an  executory  contract  to  sell  and  discovered  to  be  musty, 

deliver  an  article  of  merchandise,  the  To  an  action  for  the  unpaid  balance 

implied  warranty  that  it  shall  be  mer-  of    the    purchase -money,    defendants 

chantable,  will  not  ordinarily  survive  pleaded,  substantially,  that   the   con- 
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tract  was  for  a  cargo  of  merchantable  to  be  worth  more  than  the  price  paid 
oats,  beiDg  in  the  hold  of  the  vessel  for  it,  and  at  the  same  time  exhibits  a 
and  incapable  of  inspection,  a  verdict  sample  of  gin  which  is  of  a  good  qoal- 
having  been  foand  for  defendants  :  itj,  the  vendee  is  entitled  to  a  reasona- 
Held,  that  the  nature  of  the  transaction  ble  time  to  examine  the  gin  after  its 
precluded  the  idea  that  a  merchantable  arrival,  and  mav,  if  it  proves  to  be  in- 
character  was  an  understood  condition  f  erior  to  the  sample  and  of  poor  quality, 
of  the  contract.  Both  parties  had  set  up  the  damages  arising  from  the 
equal  opportunities  of  inspecting  the  breach  of  warranty  as  a  defence  to  an 
cargo,  and  the  vendors  sold,  and  the  action  brought  to  recover  its  price,  al- 
buyers  bought,  the  specific  visible  though  he  has  not  returned  or  offered 
thing.  to  return  the  gin,  but  has  retained  and 

The  rule  for  a  new  trial  was,  there-  used  the  same :  Marshuetz  i?.  McGreevj, 

fore,  made  absolute :  Fraser  v.  Salter,  23  Hun,  409. 

1  Nova  Scotia  Dec. ,  24.  It  is  enough  if  the  vendor  of  goods 

There  is  no  implied  warranty  of  the  is  notified  of  defects  within  such  time 

quality  of  goods,  which  have  been  In  as  is  not  unreasonable  under  the  cir- 

existence  and  in  H\\e  vendee's  custody  cumstances :      Henkel  u.  Welsh,     41 

for  some  time  before  the  sale,  and  are  Mich.,  664. 

in  his  custody  at  the  time  of  sale  :  Doo-  As  to  what,  under  the  circumstances, 
ley  V.  Galligher,  3  Hughes,  214  ;  Ma-  constitutes  a  reasonable  time  for  re- 
son  V.  Chappell,  15  G rattan  (Va.),  572.  scinding  a  contract,  is  a  question  of  law 

Where  the  contract  for  the  sale  and  for  the  court :   Hirshhom  ».  Stewart, 

delivery  of  goods,  wares,  and  merchan-  49  Iowa,  418. 

dise  is  executory,  and  there  is  no  ex-  Evidence  is  admissible  that,  under 

press  warranty,  the  vendee  must  exam-  mercantile  usage,  the  proper  storage 

ine  the  article  furnished  as  soon  after  of  herring  on  receiving  it,  without  im- 

he  has  accepted  the  same  as  practica-  mediate  examination,  does  not  waive 

ble  ;    and  in  case   it  does   not  corre-  objections  to  its   quality  or  variance 

spend  with  the  contract,  he  must  im-  from  the  order  given  for  it :  Henkel  c. 

mediately  return,    or  offer  to  return,  Welsh,  41  Mich.,  664. 

it  to  the  vendor,  or  at  least  notify  him  Notice  of  defects  in  merchandise  may 

of  the  defects,  and  if  he  fails  so  to  do  properly  be  g^ven  to  the  agent  or  bro- 

he  will  be  presumed  to  have  accepted  ker  through  whom  the  sale  has  been 

it  in  full  performance  of  the  contract,  made. 

and  waives  any  claim  for  damages  he  An  agency  for  making  a  sale  is  pre- 

may  have  by  reason  of  the  breach.  sumed   to  last  till   the  transaction  is 

Where,  upon  a  sale  of  a  large  quan-  completed  :  Henkel  v.  Welsh,  41  Mich., 

tity  of  butter,  it  was  shown,  upon  the  604. 

part  of  the  defendant,  that  when  the  Where    a  written    warranty   given 

plaintiff  first  offered  the  butter  for  sale  upon  the  sale  of  a  threshing  machine 

he  stated  that  it  was  "good,  excellent  provided  that  if,  upon  notice  of  defects 

butter:"  in  the  machine,  tne  sellers  failed  to 

Held,  that  this  statement  was  merely  make  it  do  good  work  it  should  be  re- 
descriptive  of  the  quality  of  the  article  turned  by  the  buyer,  and  the  payments 
proposed  to  be  sold,  but  not  amounting  would  be  refunded  or  another  machine 
to  a  warranty.  furnished  which  would  work  satisfac- 

Held,  also,  that  even  if  an  express  torily  ;  it  was  held,  that  an  offer  by  the 
warranty  could  be  predicated  upon  the  purchaser  to  return  the  machine,  coup- 
representations  made  respecting  the  led  with  a  demand  for  the  return  of  his 
butter,  it  would,  in  this  case,  only  go  notes,  was  not  such  a  compliance  with 
to  the  extent  that  the  article  itself  the  contract  as  would  authorize  him  to 
was  of  a  particular  kind  or  quality,  and  claim  a  rescission  of  the  contract  of 
not  that  it  was  fit  and  suitable  for  the  sale  :  Pitts'  Son,  etc.,  v.  Spitznogle,  54 
use  to  which  the  defendant  applied  it :  Iowa,  36. 

Greenthal  v.  Schneider,  52  How.  Pr.,  Where  plaintiff  claimed  damages  for 

133,  Gen.  T.  Com.  Pleas.  the  bad  quality  of  lumber  sawed  in 

Where,  upon  an  executory  contract  consequence  of  defective   machinery, 

for  the  sale  of  a  cask  of  gin,  the  vendor  it  was  held,  that  the  damages  must  be 

represents  it  to  be  of  good  quality  and  confined  to  the  sawing  for  a  reasonable 
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time  after  plaintiff  had  an  opportunity  and  he  ased  it  and  tested  its  qualities, 

of  judging  of  the  defects  and  notifying  and  he  purchased  the  specific  article 

defendants  to  have    them  remedied  :  well  knowing  what  it  was,  as  the  one 

Morrow  v.  Watrous,  2  Pugsl.  &  Burb.  he  wished  to  apply  to  his  crops,  all  that 

(New  Brunsw.),  509.  he  required  being  that  it  should  be  up  to 

The  law  does  not  imply  a  warranty,  the  former  standard  of  analysis  of  that 

where  a  party  selects  a  specific  article,  specific  article  and  of  the  standard  in 

that  it   will   answer  the  purpose  for  preparation  for  drilling ;  he  did  not  ask 

which  it  is  bought:  Walker  v.  Pue,  57  any  guaranty  that  the  article  would  pro- 

Md.,  155.  duce  a  good  crop,  nor  was  any  such 

If  a  purchaser  inspects  for  himself  warranty  given :  Walker  v.   Pue,   57 

the  specific  article  sold  and  there  is  no  Md.,  155. 

express  warranty,  and  the  seller  is  In  an  action  for  goods  sold  and  de- 
guilty  of  no  fraud  and  is  not  himself  livered,  evidence  of  a  usage  of  trade, 
the  manufacturer  of  the  article,  and  which  gives  the  purchaser  a  right  to 
the  particular  use  which  is  to  be  made  revoke  the  contract  when  the  article 
of  it  is  not  communicated  by  the  pur-  which  appears  to  be  good  is  sold  as 
chaser  at  the  time  of  the  sale,  there  is  good,  but  turns  out  to  be  rotten  and 
DO  implied  warranty  on  the  part  of  the  nearly  worthless,  is  not  admissible  un- 
seller  that  the  article  is  reasonably  fit  der  an  answer  which  does  not  allege 
for  the  purpose  to  which  it  is  to  be  ap-  that  the  sale  had  been  revoked  :  Hight 
plied,  although  the  seller  supposes  that  v.  Bacon,  126  Mass.,  10. 
the  purchaser  intends  to  use  it  for  the  Where  a  dealer  sells  an  article,  de- 
purpose  for  which  he,  in  fact,  buys  it :  scribing  it  by  the  name  of  an  article  of 
Hight  V.  Bacon,  126  Mass.,  10.  commerce,  the  identity  of  which  is  not 

W.  sued  P.  on  a  note  given  by  him  known  to  the  purchaser,  this  consti- 

for  three  tons  of  a  fertilizer  bought  by  tutes  a  warranty  that  the  article  sold  is 

P.  and  delivered  to  and  used  by  him,  that  described  :   White  v.   Miller,   71 

prior  to  the  execution  of  the  note.     This  N.  Y.,  118.                                • 

note  was  not  paid  at  maturity,  and  P.  Upon  the  sale  of  seeds  by  the  grower, 

obtained  an  extension,  and  it  appeared  a  warranty  is  implied  that  they  are  free 

that,  when  the  extension  was  obtained,  from  any  latent  defect  arising  from  im- 

P.  said  he  would  pay  it,  but  nothing  proper  cultivation  :  White  v.  Miller,  71 

intimating    any   breach   of   warranty.  N.  Y.,  118. 

The  defence  of  P.  was  failure  of  con-  W^here  an  article  is  contracted  for  of 
sideration,  and  breach  of  an  alleged  a  manufacturer  to  be  used  in  a  particu- 
warranty  given  to  him  at  the  time  of  lar  manufacture,  there  is  an  implied 
the  purchase  by  the  agent  for  the  sale  warranty  that  it  shall  be  suitable  for 
of  the  fertilizer,  that  it  would  keep  up  the  purpose  :  Ulrich  v.  Stroher,  13 
to  its  former  standard  in  analysis  and  Phila.  Rep.,  199,  84  Leg.  Int.,  132, 
preparation  for  drilling — there  having  Com.  PI.,  Biddle,  J.;  Thomas  t7.  Simp- 
been  a  previous  sale  to  P.  of  this  fer-  son,  80  N.  C,  4. 

tilizer,  application  of  the  fertilizer  by  See  Wilson  v.  Dunville,  L.  R.,  4  Ir., 

him  to  his  cn)p3,  and  a  certificate  from  249. 

him  that  it  was  satisfactory.  And  as  Goods  ordered  of  a  manufacturer  for 
the  agent  was  about  to  take  P.'s  oi*der,  a  particular  purpose  are  impliedly  war- 
P.  said  to  him  that  he  did  not  want  the  Vanted  fit  for  that  purpose.  But  the 
fertilizer  unless  it  would  drill  all  right,  manufacturer  is  not  bound  to  furnish 
and  the  agent  replied,  you  need  not  the  best  goods  of  the  kind  that  are  or 
fear,  it  will  do  that.  After  using  the  can  be  made,  but  only  such  as  are 
fertilizer,  P.  had  a  bad  crop.  No  evi-  usually  made  and  used,  such  as  are  rea- 
dence  was  offered  by  P.  tending  to  sonably  fit  for  the  purpose.  Thus, 
prove  a  different  standard  of  analysis,  where  it  appeared  that  gas-meters  fur- 
but  it  was  proved  that  the  fertilizer  nished  by  manufacturer  on  a  general 
was  invariably  prepared  in  the  same  order  worked  as  accurately  and  well 
way,  by  the  same  formula,  and  in  the  and  lasted  as  long  as  the  meters  of 
same  proportions  of  ingredients  :  other  reputable  makers,  but  did  not 

Held,  that  the  defence  was  not  good,  work  as  accurately  and  well  or  last  as 

as  P.  did  not  purchase  an  article  un-  long  as  the  meters  of  certain  English 

known  to  him ;  it  was  on  the  market,  and   perhaps  certain  other  Americau 

31  Eng.  Rep.  30 


634                                    EXCHEQUER  DIVISTOK.  [VoL  V. 

1880                                           Hinchcliffe  v.  Barwick. 

makers,  it  was  held  that  the  meters  for  the  purpose  for  which  they  knew  it 

were  of  the  kind  and  quality  required  was    intended  :    Morrow    v.   VVatrons, 

by  the  order  :  Harris  Brothers «.  Waite,  etc.,  2  Pugsl.  &  Burb.  (New  Brunsw.), 

51  Vt.,  481.  509  ;  Thomas  «.  Simpson,  80  N.  C,  4. 

An  iron  founder  contracted  to  make  See  Wilson  v.  Dunville,  L.  R.,  4  Ir., 

and  supply  certain  cast  iron  stills,  the  249. 

contract  bearing  that  they  were  "  to  be  The  vendor  of  an  article  for  a  partic- 
first  class  casting  of  Scotch  iron  of  best  ular  purpose  does  not  impliedly  war- 
quality."  The  stills  were  to  be  used  in  rant  it  against  latent  defects  unknown 
the  distillation  of  rosin  oil,  which  in-  to  him,  and  which  have  been  produced 
volved  the  application  of  great  heat,  by  the  unskilfulness  of  the  manufact- 
There  was  no  express  reference  in  the  urer  or  previous  owner,  without  bis 
contract  to  the  purpose  for  which  the  knowledge  or  fault,  except  where  the 
stills  were  purchased,  but  the  iron  sale  is  of  itself  equivalent  to  a  positive 
founder  visited  the  oil  works  before  affirmation  that  the  article  has  certain 
entering  into  the  contract,  and  had  an  inherent  qualities  inconsistent  with  the 
opportunity  of    seeing  what   was    re-  alleged  defects. 

quired.  The  still  became  useless  after  Thus,  when  defendant  sold  to  plain- 
having  been  three  months  in  operation  tiff  a  shaft  for  the  purpose  of  drawing 
— the  ordinary  life  of  a  still  in  the  machinery,  and  defendant  was  not  the 
manufacture  of  rosin  oil  being  three  maker  of  the  shaft  but  had  tamed  and 
years.  The  oil  manufacturer  raised  an  prepared  it  for  the  pulleys,  and  the 
action  of  damages  for  breach  of  con-  shaft  afterward  broke  by  reason  of  a 
tract.  He  admitted  that  the  stills  were  defect  in  the  original  manufacture,  not 
"first  class  castings  of  Scotch  iron  of  caused  by  defendant,  and  not  discover- 
best  quality,"  if  no  special  purpose  had  able  by  any  ordinary  inspection  or  ex- 
been  in  view,  amination  —  held,    that  there   was  no 

HeJd,  that  the  defender  was  liable,  implied  warranty,  and  that  defendant 

as  having*  failed  to  supply  iron  castings  was  not   liable:   Bragg  u.  Morrill,  49 

of  a  quality  suitable  for  the  distillation  Verm.,  45  ;  S.  C,  24  Amer.  Rep.,  102, 

of  rosin  oil  :  Fleming  d.  Airdrie  Iron  104  note ;  Thomas  v.  Simpson,  80  N. 

Co.,  19  Scot.  L.  Repr.,  405.  C,  4. 

Where  a  machine  is  ordered  from  a  See  Wilson  ©.  Dunville,  L.  R.,  4  Ir., 

manufacturer  for  a  specific  and  under-  249. 

stood  purpose,  it  is  impliedly  agreed  Defendants    ordered  of   plaintiff,  a 

that  such  machine,  when  constructed,  dealer  in,  hut  not  a  manufacturer  of, 

shall  be  reasonably  fit  for  such  pur-  iron,  ten  tons  of  •*  XX  pipe  iron."  to  be 

pose;  and  if  upon  trial  within  a  rea  used  in  the  manufacture  of  castings  for 

sonable    time    it    proves    unfit,    the  farming  implements,   which   required 

purchaser  may  return  the  machine  and  soft,  tough  iron.     Plaintiff  forwarded 

rescind  the  contract.     Mere  receipt  of  iron  of  the  brand  specified  and  billed 

the  machine  is  not  such  an  acceptance  it  as  such,  which  was  accepted  by  de- 

thereof  as  debars  the  purchaser  from  fendant,  without  testing,  and  a  large 

this  right ;   neither  is  this   right  de-  portion  used,  when  it  was  discovered 

stroved  by  the  fact  that  in  the  contract  to  be  hard  and  brittle,  and  unfit  for  the 

for  the  machine  the  manufacturer,  in  required  purpose.     In  an  action  upon 

writing,  agreed  that  it  should  be  well  a  note  given  for  the  purchase-money, 

made  and  of  good   material,  and  that  w^ierein  defendant  set  up  as  a  counter- 

with  proper  management  it  would  do  claim  the  damages   sustained   by  the 

the   work   intended:   Graver  v.  Horn-  use  of  the  iron  :  held,  that  there  was  a 

burg,  26  Kans.,  94.  a  warranty  of  the  character  of  the  iron 

Where  a  party  orders  an  ascertained  as  **  XX  pipe  iron,"  but  not  as  to  any 
article,  there  is  no  implied  warranty  certain  quality  of  that  brand,  as  plain- 
that  it  is  fit  for  the  purpose  for  which  tiff  could  not  be  presumed  to  know  the 
he  ordered  it.  The  rule,  however,  is  precise  quality  of  every  lot  bought  and 
otherwise  where  the  article  is  not  as-  sold  by  him,  and  that  plaintiff,  in  the 
certained  and  where  plaintiff  ordered  absence  of  fraud,  was  only  bound  to  de- 
machinery  from  defendants  :  Held,  liver  iron  of  the  specified  brand  ;  that 
that  the  latter  was  bound  to  supply  it  was  not  enough  that  plaintiff  knew 
such  machinery  as  was  reasonably  fit  the, purpose  for  which  it  was  required 
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to  biod  him  to  deliver  the  qualilj  re-  chase  is  made  from  him  of  a  specific 

quired,  defendant  should  have  executed  and  completed  article,  he  is  to  be  re- 

a  specific  warranty,  which  would  have  garded  as  a  dealer,  and  his  liability 

survived  the    acceptance :  Dounce  v.  determined  accordingly. 

Dow,  64  N.  Y.,  411.  While,  when  a  dealer  sells  to  a  con- 

At  a  quarry  two  kinds  of  rock  were  sumer  food    for    immediate  domestic 

sold,  one    of    which   was    known    as  consumption,  there  may  be  an  implied 

"clean  "and  the  other  as  "black  "rock,  warranty  that  such  food  is  sound  and 

The  two  kinds  were  similar  in  appear-  wholesome  ;    yet,   such  warranty  ex- 

ance,  were  both  adapted  for  building  ists  only  when  such  food  is  purchased 

purposes,  and  were  sold  at  the  same  for  human  consumption,  and  does  not 

price,  but  the  "  black"  rock  was  apt  to  exist  where  it  is  boaght  and  used  for 

become    discolored    by    exposure    to  the  feeding  of  the  stock  alone  :  Lukens 

weather,  and  could  not  therefore  be  «.  Freiund,  25  Alb.  L.  J.,  302,  Sup.  Ct., 

used  for  the  fronts  of  houses.     A  cus-  Kans. 

tomer  ordered  "  clean  rock"  from  the  Gains  prevented  as  well  as  losses 
quarry,  and  used  it  for  building  part  sustained  may  be  recovered  as  damages 
of  the  front  of  a  villa.  Thereafter  he  for  a  breach  of  contract,  where  they 
ordered  further  supplies  from  the  can  be  rendered  reasonably  certain  by 
quarry  on  several  occasions  without  evidence,  and  have  naturaJIy  resulted 
specifying  that  it  should  be  "clean"  from  the  breach, 
rock,  and  was  supplied  with  the  "  run  Also  held,  that  the  proper  measure 
of  the  quarry,"  including  a  quantity  of  of  damages  was  the  difference  in  value 
•*  black"  rock,  with  part  of  which  he  between  the  crop  raised  from  the  de- 
finished  the  front  of  the  house,  and  fective  seed  and  a  crop  of  Bristol  cab- 
which  became  discolored  by  exposure  bage,  such  as  would  ordinarily  have 
to  the  weather.  been   produced  that  year  :    Whit©  v. 

Held,  that  as  the  stone  supplied  to  Miller,  71  N.  Y.,  118  ;   8.  C,  78  N.  Y., 

him  was  good  building  material,  and  893. 

had  not  been  sold  to  him  for  any  par-  Where  the  purchaser  mixed  the  ar- 
ticular or  specified  purpose,  he  was  not  tide  purchased  with  timothy  seed,  and 
entitled  to  damages  in  respect  of  breach  then  sowed  the  mixture  ;  held,  that 
of  contract  by  the  owners  of  the  quarry  :  the  measure  of  damages  was  the  differ- 
Straiton  Oil  Co.  v.  Sanderson,  19  Scott,  ence  in  value  between  pure  clover  seed 
L.  Repr..  700.  and  the  seed  actually  sown,  and  the 

F.,  a  farmer,  bought  of  L.,  a  miller,  difference  in  the  value  of  the  land  be- 

a  sack  of  bran  for  the  purpose  of  feed  fore  and  after  the  sowing:  Fox  v.  Ev- 

ing  his  cows.     Accidentally,  and  with-  eraon,  15  N.  Y.  W^eekly  Dig.,  225. 

out  any  negligence  on  the  part  of  L.,  A   purchaser  of  an   article  has  no 

but  before  removal  from  the  mill,  two  right  to   proceed,  without  inquiry  or 

copper  clasps  fell  into  the  bran,  were  examination,  and  use  it,  relying  upon 

thereafter  swallowed    by  one   of   F.'s  a   warranty   which    only  goes   to  the 

cows,  and  lodging,  one  in  her  paunch  character  of  the  article  and  not  to  the 

and  one  in  her  stomach,  poisoned  and  effect  of  using  it,  and  then  hold  the  ven- 

killed  her.     The  bran  was  not  manu-  dor  responsible  for  the  remote  conse- 

facture<l  for  F.,  or  upon  any  contract  quences  of    his  own   action  :    Fox   v, 

with  him,  but  was  simply  sold  out  of  a  Everson,  15  N.  Y.  Weekly  Dig.,  225. 

quantity  then  on  hand  belonging  to  L. ,  Where  an   article    bought  as   pure 

and  could  have  been  inspected  by  F.  at  clover  seed,  and  so  warranted  by  the 

the  time  of  purchase  if  he  had  desired,  vendor,  turned   out  to  be  mixed  with 

Held,  that  in  the  absence  of  express  plantain  seed,  and  the  purchaser  used 

warranty,  F.  could  not  recover  for  the  it  without  examination  :    Held,  that  if 

loss  of  his  cow.  the  plantain  seed  was  so  plainly  visi- 

When  an  article  is  ordered  from  a  ble  that  a   farmer  examining,  with  a 

manufacturer    to    be    by  him   manu-  view  to  purchasing  it  for  use,  could 

factured  for  a  specific  and  understood  have  discovered  it  on  a  fair  examina- 

pnrpose,  there  is  in  some  cases  an  im-  tion,  the  purchaser  could  not  recover  of 

plied  warranty  that  the  article  when  the  vendor,   and  this  question  should 

manufactured  will  be  reasonably  fit  for  have  been  left  to  the  jury  :  Fox  v,  Ev- 

the  purpose  intended,  yet  when  a  pur-  erson,  15  N.  Y.  Weekly  Dig.,  225. 
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[5  Exchequer  Division,  180.] 

Feb.  18,  1880. 

[IN  THE  COURT  OF  APPEAL.] 

Myers  v.  Defries  and  Others.    (No.  2.) 

Practice — Costa — "EvetU" — Several  Caiue»  of  Action — Ruleit  of  Hilary   Term,  1858, 
No.  62 — Rules  o/tfie  Supreme  Courts  1875,  Order  lV,  rule  1. 

When  in  the  same  action  the  jury  find  for  the  plaintiff  with  damages  as  to  one 
cause  of  action  and  for  the  defendant  as  to  other  and  distinct  causes  of  action,  the 
word  "  event''  in  the  proviso  to  Rules  of  the  Supreme  Court,  1876,  Order  lv,  rule  1, 
must  be  read  distributively,  and  the  defendant  is  entitled  to  tax  his  costs  of  the 
issues  found  for  him,  provided  no  order  otherwise  is  mode  by  the  jud^  who  tried 
the  case  or  by  the  court. 

Judgment  of  the  Exchequer  Division  (anie,  p.  687)  affirmed. 

Appeal  by  the  plaintiflf  from  an  order  of  Pollock  and 
Huddleston,  BB.,  dismissing  an  application  to  review  the 
taxation  of  the  defendants'  costs. 

181]  *The  facts  of  the  case  are  stated  in  the  judgment 
of  the  Exchequer  Division  (').  It  will  be  sufficient  here  to 
mention  that  the  plaintiff  sued  the  defendants  for  malicious 
proceedings  in  bankruptcy  ;  for  libel  and  slander ;  for  tres- 
pass, and  conspiracy.  At  the  second  trial,  which  took  place 
before  a  jury,  tlie  finding  was  entered  for  the  plaintiff  with 
one  farthing  damages  as  to  the  claim  for  libel,  and  for  the 
defendants  as  to  all  the  other  issues.  The  Exchequer  Divi- 
sion held  that  the  defendants  were  entitled  to  the  co3ts  of 
the  issues  found  for  them  (*).  It  had  been  previously 
ordered  by  the  Exchequer  Division  and  by  the  Court  of 
Appeal  that  the  plaintiff  should  have  no  costs  of  the  ac- 
tion o. 

Feb.  17,  18.  Murphy,  Q.C.,  and  TT.  H.  Clay,  for  the 
plaintiff:  First,  the  ''event"  of  the  second  trial  is  in  favor 
of  the  plaintiff  according  to  Order  LV.  He  has  obtained  a 
finding  of  the  jury  for  some  amount  of  damages,  and  judg- 
ment has  been  entered  for  him  ;  whereas  the  defendants,  from 
the  very  nature  of  the  case,  have  recovered  nothing.  That 
party  wins  the  event  to  whom  some  amount  is  awarded : 
Chatjield  v.  Sedgwick  (•). 

Secondly,  if  the  "event"  of  the  trial  is  not  in  favor  of  the 
plaintiff,  nevertheless  it  is  not  wholly  in  favor  of  the  dtJfend- 
ants  ;  for  they  have  failed  as  to  one  of  the  causes  of  action 
alleged  against  them  ;  and  it  is  contended  for  the  plaintiff 
that  in  the  proviso  of  Order  LV,  the  word  "event"  means 

(')  Ani£,  p.  537.  (*)  4  Ex.  D.,  176.  (»)  4  C.  P.  D.,  469. 
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the  whole  event,  and  that  in  order  to  entitle  a  party  to  the 
costa  he  must  succeed  as  to  each  of  the  causes  of  action. 
The  "event"  is  the  result  of  all  the  proceedings  incidental 
to  the  litigation :  Field  v.  Great  NortJiern  Ry,  Go.  (*). 
Upon  taxation  the  master  followed  the  practice  existing  be- 
fore the  Judicature  Acts,  1873,  1875.  This  practice  was 
regulated  by  the  Cominon  Law  Procedure  Act,  1852,  s.  81, 
and  by  the  Rules  of  Hilary  Term,  1853,  No.  62,  and  pursu- 
ant to  it  the  costs  of  an  issue  followed  the  finding  thereon. 
But  all  provisions  as  to  costs  contained  in  former  statutes 
are  now  abolished,  Oarnett  v.  Bradley  (') ;  and  the  rules 
which  govern  the  apportionment  of  costs  are  now  no  longer 
in  force:  Ex  parte  *  Mercers^  Co,  (').  The  court  be-  [182 
low  were  of  opinion  that  the  old  statutes  and  practice  as  to 
costs  had  been  swept  away,  but  they  held  that  the  word 
*' event"  must  be  read  distributively.  This  construction  is 
erroneous;  the  word  must  be  taken  to  mean  *'the  result  of 
the  action,"  an  interpretation  supported  by  the  construction 
which  has  been  put  upon  the  language  of  orders  of  refer- 
ence :  for  instance,  where  the  costs  of  the  award  and  of  the 
reference  are  to  abide  the  event  of  an  award,  if  the  award  be 
partly  in  favor 'of  one  party  and  partly  in  favor  of  the  other, 
though  there  be  a  substantial  balance  in  favor  of  one,  each 
party  must  bear  his  own  costs:  Oribble  v.  Buchanan {^). 
A  similar  principle  has  been  followed  where  the  costs  of  the 
action  and  of  a  reference  and  award  were  to  abide  the  event 
of  the  award,  Boodle  v.  Dames  (*) ;  and  where  the  costs  of 
an  action  and  of  a  suit  in  equity  were  to  abide  the  award  : 
Reeves  v.  M'Gregor  (*).  No  hardship  is  inflicted  upon  the 
defendants  by  the  construction  contended  for  by  the  plain- 
tiff ;  the  proper  course  was  to  apply  to  the  judge  at  the  trial 
for  their  costs,  and  if  they  had  done  so  the  plaintiff  might 
have  shown  good  cause  why  they  should  not  have  them. 
No  doubt  "issues  "  are  mentioned  in  Order  xxvi  and  Order 
XXXVI,  rules  26,  27  and  29 ;  but  the  issues  there  mentioned 
are  those  which  a  judge  has  power  to  direct,  and  they  are 
not  such  "issues"  of  law  or  fact  as  formerly  existed. 
"Issues"  in  the  old  sense  of  the  word  have  ceased  to  exist, 
leaving  costs  to  be  dealt  with  at  the  discretion  of  the  court 
or  judge.  No  fair  reason  can  be  assigned  why  the  word 
"event"  should  be  read  distributively,  and  the  decision 
in  the  Exchequer  Division  was  evidently  based  upon  the 


Q)  8  Ex.  D.,  261. 

(«)  8  App.  Caa.,  944. 

(»)  10  Ch.  D.,  481 ;  27  Eng.  K,  47. 


(«)  18  C.  B.,  691 ;  26  L.  J.  (C.P.),  24. 
(»)  8  A.  A  E.,  200. 
(«)  9  A.  <fe  E.,  676. 
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supposed  hardship  of  the  construction  contended  for  by  the 
plain  tiflf. 

Thirdly,  the  defendants  have  estopped  themselves  from 
applying  for  the  costs  of  the  issues  found  in  their  favor ; 
they  have  already  obtained  an  order  depriving  the  plaintiff 
of  costs  (') ;  the  question  of  costs  was  then  disposed  of.  The 
point  in  dispute  is  res  judicata^  and  the  plaintiff  ought 
not  to  be  liable  to  any  costs. 

Oates^  Q.C.,  and  Edward  Pollock^  for  the  defendants. 
183]    *[Bramwell,  L.J.:    We  do  not  require  any  argu- 
ment as  to  the  plaintiff's  third  contention:  it  is  clearly  un- 
sustainable.] 

It  was  intended  by  the  Legislature  to  preserve  the  prac- 
tice and  principles  formerly  existing  as  to  the  taxation  of 
costs  :  Rules  of  the  Supreme  Court  (Costs),  No.  28,  Special 
Allowances  and  General  Provisions.  The  issues  must  be 
dealt  with  distributively.  Blake  v.  Appleyardi^)  relates  to 
a  counter-claim  ;  it  is  nevertheless  a  strong  authority  for 
the  defendants.  They  do  not  claim  the  costs  of  the  action, 
but  only  the  costs  of  the  issues  found  in  their  favor ;  and  to 
these  they  are  without  doubt  entitled :  HalUman  v.  Price  ('). 
Under  the  former  practice  of  the  Court  of  Chancery,  when  a 
bill  was  partly  dismissed  but  the  plaintiff  succeeded  as  to 
part  of  his  claim,  the  costs  might  be  apportioned  :  Attorney- 
(jreneral  v.  Lord  Carington  (*).  It  is  incorrect  to  argue  that 
issues  are  abolished  ;  they  still  remain.  It  has  been  con- 
tended for  the  plaintiff  that  in  the  proviso  of  Order  lv, 
''event"  means  the  whole  event;  but  the  judgment  in  an 
action  in  which  a  claim  and  a  counter-claim  are  pleaded  is 
but  one  event,  and  yet  the  defendant,  if  he  succeeds  as  to 
the  counter-claim,  is  entitled  to  his  costs.  In  Saner  v.  Bil- 
ton  (•)  the  plaintiff's  claim  and  the  defendant's  counter-claim 
were  both  dismissed  with  costs,  and  it  was  held  that  the 
plaintiff  must  pay  to  the  defendant  the  general  costs  of  the 
action,  and  that  the  defendant  must  pay  to  the  plaintiff  only 
the  amount  by  which  the  costs  had  been  increased  by  rea- 
son of  the  counter-claim.  It  is  the  defendants  who  have 
substantially  succeeded  at  the  trial :  Kelcey  v.  Stupples  (*). 
No  case  precisely  in  point  is  to  be  found  ;  but  the  principle 
contended  for  by  the  defendants  is  supported  by  the  judg- 
ment of  this  court  in  Berdan  v.  Greenwood  (^).  It  appears 
to  be  there  assumed  that  issues  may  be  found  for  each 

0)  4  Ex.  D.,  176.  if)  11  Ch,  D.,  416;  27  Ensr.  R.,  645. 

(«)  3  Ex,  D.,  196.  («)  1  H.  A  C,  576,  per  Pollock,  C.B. 

(»)  41  L.  T.  (N.S.),  627.  (')  8   Ex.   D.,   251,   at  p.   267;    onto, 

0)  6  Beav.,  454,  at  p.  468.  p.  247. 
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party,  and  the  costs  taxed  accordingly.  Gole^  Marchant 
&  Co.  V.  Firth  and  Another  (*)  is  an  authority  for  the  de- 
fendants. Davidson  v.  Oray^  Barrow  &Co.{^)  is  only  to. 
be  explained  upon  the  ground  that  the  general  finding  was 
erroneous,  and  that  the  finding  ought  to  have  been  entered 
*distributively.  The  word  "event"  in  the  proviso  [184 
means  the  result  of  each  separate  causa  of  action. 

Murphy,  Q.C.,  in  reply:  Saner  v.  Biltoni^)  is  not  in 
point,  for  the  proviso  in  Order  lv  relates  to  trials  before  a 
jury;  moreover  the  plaintiff  had  totally  failed  to  prove  his 
case.  It  is  to  be  recollected  that  the  judgment  in  the  ac- 
tion, when  drawn  up,  is  single,  at  least  in  point  of  form ; 
and  upon  the  judgment  the  plaintiff  appears  as  the  success- 
ful party.  The  costs  of  issues  are  created  by  statute ;  all 
statutes  as  to  costs  are  abolished  by  the  Judicature  Acts, 
1873,  1875,  and  the  costs  of  issues  are  not  reintroduced  by 
the  proviso  in  Order  lv. 

Bramwell,  L.J.:  I  think  that  the  judgment  of  the  Ex- 
chequer Division  must  be  affirmed.  Order  lv  is  unfortu- 
nate in  its  language,  and  it  may  be  expedient  to  annul  it  and 
to  substitute  in  its  place  provisions  expressed  in  clearer 
terms.  The  difficulty  of  construing  the  order  is  increased 
by  the  circumstance,  that  most  probably  a  case  like  the 
present  was  not  contemplated  by  those  who  framed  it.  In- 
dependently of  the  decision  of  the  House  of  Lords  in  Oar- 
nett  V.  Bradley  {%  I  quite  agree  that  the  old  law  as  to  costs 
is  gone ;  but  we  may  look  upon  it  as  a  guide,  for  the  former 
rules  as  to  apportioning  the  liability  for  costs  were  in  them- 
selves reasonable  and  ought  to  be  followed  wherever  it  is 
practicable.  It  has  been  contended  by  the  counsel  for  the 
plaintiff  that  the  proviso  in  Order  lv  applies  only  where  the 
result  of  the  trial  is  wholly  in  favor  of  one  of  tne  parties  ;  • 
and  further  it  has  been  argued  that  the  result  is  in  the  plain- 
tiff's favor,  because  he  has  obtained  by  way  of  damages  one 
farthing,  which  he  is  entitled  to  receive  from  the  defendants, 
whereas  the  latter  have  recovered'nothing.  In  this  view  the 
the  proviso  would  have  an  unreasonable  operation.  A  plain- 
tiff may  rely  upon  two  causes  of  action  ;  ne  may  fail  in  one, 
and  succeed  in  the  other :  is  it  just  that  the  defendant  should 
be  obliged  to  bear  the  expense  of  resisting  an  unrighteous 
claim,  because  the  plaintiff  maybe  able  to  prove  that  he  has 
a  valid  claim  for  a  trumpery  amount  i  The  objection  to  this 
unreasonable  construction  of  the  rule  is  not  taken  away  by 

(•)  40  L.  T.  (N.S.),  861,  at  p.  857,  per        («)  See  note  at  end  of  case. 
KeUy,  C.  B.  («)  11  Ch.  D.,  416  ;  27  Eng.  R,  646. 

(4)  8  App.  Gas,,  944. 


640  EXCHEQUER  DIVISION.  [Vol.  V. 

1880  Myers  v.  Defries. 

1851  the  circumstance,  that  upon  good  cause  being  *shown 
the  judge  mav,  in  his  discretion,  direct  that  the  costs  shall 
be  borne  by  tne  party  who  has  caused  the  unnecessary  and 
perhaps  vexatious  litigation ;  it  is  bad  legislation  to  lay 
down  an  unreasonable  rule,  and  then  to  give  power  to  amend 
it.  I  think  that  the  construction  suggested  on  behalf  of  the 
defendants  is  fair  a/id  ought  to  be  adopted.  "Event" 
means  not  merely  the  finding  of  the  jury,  but  the  event  of 
the  cause.  If  the  plaintiff  relies  upon  several  grounds  of 
suit,  there  may  be  several  ''events,"  and  in  my  opinion 
"event"  may  be  read  as  a  noTnen  collectivum.  Suppose 
that  the  word  "result"  had  been  used:  could  it  be  success- 
fully contended  that  a  defendant  is  entitled  to  no  costs  upon 
the  causes  of  action  as  to  which  he  has  succeeded,  because 
he  has  failed  as  to  others  %  Must  there  have  been  a  wholly 
one-sided  "result"  in  his  favor  in  order  to  entitle  him  to 
any  costs?  I  certainly  think  not.  The  meaning  to  be 
ascribed  to  the  proviso  of  Order  LV,  as  it  stands,  is  that 
where  there  are  several  events,  costs  shall  follow  the  events 
respectively.  The  question  remains,  who  shall  recover  the 
general  costs  of  the  cause?  The  plaintiff  will  be  entitled  to 
recover  all  those  costs  which  have  been  incurred  in  produc- 
ing the  result  in  his  favor ;  the  defendants  will  get  all  costs 
of  resisting  those  parts  of  the  plaintiff's  claim  which  have 
been  defeated.  Upon  this  view  the  plaintiff,  if  he  is  not  de- 
prived of  his  costs  either  by  order  of  the  judge  or  under  the 
County  Courts  Act,  will  still  be  entitled  to  the  general  costs 
of  the  cause,  from  which  must  be  deducted  the  costs  of  the 
portions  of  his  claim,  as  to  which  the  defendants  have  suc- 
ceeded. The  items  to  be  allowed  to  each  party  can  be  ascer- 
tained without  much  difficulty  by  the  master  upon  taxation. 
The  principle  which  I  have  endeavored  to  lay  down  is  much 
more  reasonable  than  that  contended  for  by  the  counsel  for 
the  plaintiff. 

Baggallay,  L.J.:  lam  of  the  same  opinion.  I  feel  no 
doubt  as  to  the  true  construction  of  the  orders  and  rules 
which  have  been  cited  before  us.  It  has  been  argued  that 
the  event  of  the  trial  is  in  favor  of  the  plaintiff.  I  cannot 
assent  to  that,  even  although  only  one  judgment  might  have 
been  entered.  The  plaintiff  relied  upon  three  causes  of  action: 
he  succeeded  as  to  one,  but  failed  as  to  the  other  two  ;  if  the 
"event"  means  the  result  of  the  trial,  that  result  is  not 
186]  favorable  to  either  party.  It  has  been  also  ^contended 
the  word  "event"  means  the  whole  result,  and  that  a  de- 
fendant can  be  entitled  to  costs  only  when  he  has  succeeded 
as  to  every  cause  of  action  relied  on  by  the  plaintiff.     I  can- 
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not  agree  to  this :  when  a  statement  of  claim  sets  forth  sev- 
eral causes  of  action,  they  may  be  dealt  with  separately  as 
regards  tl)e  question  of  costs.  The  present  practice  as  to 
joining  several  causes  of  action  is  regulated  by  Rules  of  the 
Supreme  Court,  Order  xvii,  and  by  the  first  rule  of  that 
order  where  a  plaintiff  has  joined  several  causes  of  action 
which  cannot  be  conveniently  disposed  of  together,  a  judge 
may  order  them  to  be  tried  separately.  It  is  a  mere  matter 
of  convenience  whether  distinct  causes  of  action  shall  be 
tried  together,  and  if  separate  trials  had  been  directed  of  the 
grievances  alleged  by  the  plaintiff,  the  defendants  would 
have  had  the  costs  of  those  issues  upon  which  they  suc- 
ceeded. And  if  the  plaintiff  had  brought  separate  actions 
for  malicious  proceedings  in  bankruptcy  and  for  trespass, 
the  defendants  would  have  been  entitled  to  the  costs.  It 
seems  to  be,  therefore,  that  the  costs  must  be  taxed  accord- 
ing to  the  former  practice  of  the  courts  of  common  law,  and 
that  they  must  be  distributed  according  to  the  ''event"  of 
the  respective  issues.  If  a  mistake  be  made  by  the  master 
as  to  a  matter  of  principle,  his  taxation  may  be  reviewed ; 
but  iu)w  we  have  only  to  lay  down  a  rule  to  be  followed, 
where  each  party  has  succeeded  upon  one  or  more  of  the 
issues.  I  quite  agree  that  No.  62  of  the  Rules  of  Hilary 
Term,  1853,  has  been  abolished  ;  we  may,  however,  looK 
upon  it  as  a  guide  in  determining  the  question  before  us. 

Thesiger,  If.  J. :  In  this  case  the  plaintiff  claimed  damages 
in  respect  of  three  distinct  causes  of  action,  namely,  mali- 
cious proceedings  in  bankruptcy,  libel  and  slander,  and  tres- 
pass. Upon  the  first  trial  the  plaintiff  succeeded  in  obtaining 
damages  for  a  substantial  amount,  but  the  finding  of  the  jury 
being  deemed  unsatisfactory,  a  new  trial  was  ordered.  At 
the  second  trial  the  plaintiii  obtained  a  finding  in  his  favor 
as  to  the  claim  for  libel,  the  damages  being  assessed  at  one 
farthing  ;  but  the  jury  found  for  the  defendants  as  to  the 
other  causes  of  action.  A  motion  being  made  to  deprive  the 
plaintiff  of  costs,  this  court  held  upon  appeal  that  there  was 
jurisdiction  in  the  divisional  court  to  order  that  they 
should  not  be  taxed  in  his  favor.  The  defendants  then 
♦claimed  the  costs  of  the  issues  found  by  the  jury  in  [187 
their  favor,  and  the  master  considered  that  tney  were  enti- 
tled to  them,  and  the  Exchequer  Division  affirmed  this 
view(*).  lam  of  opinion  that  the  judgment  of  the  court 
below  was  right. 

I  will  briefly  allude  to  the  practice  as  to  costs  followed  in 
the  courts  of  common  law  before  the  Supreme  Court  of  Ju- 

0)  Ante,  p.  637. 
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dicature  Acts,  1873,  1875.  Under  the  Common  Law  Proce- 
dure Act,  1852,  8.  41,  except  replevin  and  ejectment,  causes 
of  action,  by  and  against  the  same  parties  in  the  same 
rights,  might  be  joined  in  the  same  suit.  Pursuant  to  the 
provisions  of  that  and  other  statutes,  the  defendant  might, 
as  regards  some  defences  without  and  others  with  leave, 
plead  several  defences.  The  plaintiff,  if  he  succeeded  as  to 
any  of  the  causes  of  action  alleged  by  him,  was  entitled  to 
the  general  costs  of  the  cause,  although  this  right,  if  the 
damages  recovered  were  small,  was  controlled  to  some  ex- 
tent by  certain  statutes,  such  as  43  Eliz.  c.  6,  s.  2;  21  Jac.  1, 
c.  16,  s.  6  ;  3  &  4  Vict.  c.  24,  s.  2  ;  and  the  statutes  relating 
to  the  county  courts,  the  most  recent  of  which  was  the 
County  Courts  Act,  1867  (30  &  31  Vict.  o.  142),  s.  6.  The 
defendant,  however,  was  entitled  to  all  the  costs  of  the  issues 
as  to  which  he  obtained  the  verdict.  The  expression  ''to 
follow  the  event,"  or  ''to  abide  the  event,"  was,  in  regard 
to  costs,  an  expression  in  common  use  in  agreements  of  ref- 
erence ;  and  when  costs  of  the  cause  were  expressed  to 
follow  or  abide  the  event,  they  would. have  been  distributed 
in  the  manner  I  have  described. 

Under  the  Supreme  Court  of  Judicature  Acts,  1873,  1875, 
the  power  conferred  upon  a  plaintiff  of  joining  distinct  causes 
of  action  is  regulated  by  Order  xvii,  and  it  may  be  remarked 
that  the  rules  of  that  order  certainly  do  not  limit  the  right 
previously  existing  under  the  Common  Law  Procedure  Act, 
1852.  Again  issues  may  have  been  done  away  with  in  the 
old  sense  of  the  word  strictly  used ;  but  in  a  very  similar 
sense  they  still  remain.  Their  existence  is  clearly  contem- 
plated by  Order  xix,  rules  18,  21 ;  Order  xxvi,  and  Order, 
xxxvi,  rules  26,  27,  29.  No  doubt,  before  the  Judicature 
Acts,  1873, 1875,  besides  issues  occurring  in  an  action  at  com- 
mon law,  there  were  issues  which  did  not  so  arise :  as  for 
instance,  issues  of  interpleader,  and  issues  directed  by  the 
Court  of  Chancery  and  by  the  Court  of  Probate  under  20  & 
188]  *21  Vict.  c.  77,  s.  35 ;  but  the  orders,  which  I  have 
mentioned,  clearly  relate  to  issues  arising  in  an  action 
brought  in  the  High  Court.  This  being  so,  it  is  reasonable 
to  suppose  that  the  Legislature  would  leave  unaltered  a 
practice  as  to  the  taxation  of  costs  upon  issues  arising  in  an 
action  where  it  did  not  appear  that  the  practice  required 
to  be  amended.  Now,  by  Order  LV,  the  practice  as  to  costs 
formerly  prevailing  in  the  Court  of  Chancery  is  introduced 
into  the  Common  Law  Divisions  of  the  High  Court,  and  they 
are  placed  in  the  discretion  of  the  court,  but  subject  to  the 
proviso  as  to  trials  by  a  jury,  which  directs  that  unless  the 
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judge  or  court  shall  otherwise  order,  costs  shall  follow  the 
event.  This  proviso  may  be  construed  in  more  modes  than 
one.  It  may  be  argued  that  if  the  plaintiff  succeeds  as  to 
any  part  of  his  claim,  he  is  entitled  to  all  the  costs,  although 
he  has  failed  as  to  material  portions  of  his  claim ;  and  it 
may  also  be  argued  that  if  each  party  partly  succeeds, 
neither  is  to  have  any  costs.  Either  of  tnese  contentions  if 
acceded  to  would  be  sufficient  to  deprive  the  defendants  of 
their  costs:  bat  I  cannot  think  that  either  is  right.  It  ap- 
pears to  me  more  reasonable  to  give  to  the  language  used  the 
meaning  which  it  bore  prior  to  the  Judicature  Acts.  The 
'* event"  of  an  action  is  complex,  and  the  word,  as  used  in 
the  proviso  to  Order  LV,  may  be  read  distributively:  it  must 
be  so  read  as  regards  distinct  causes  of  action  according  to 
the  view  of  the  Exchequer  Division  {')  and,  in  my  opinion, 
the  general  costs  of  the  cause  follow  tiie  judgment,  but  the 
costs  of  the  particular  issues  must  be  respectively  taxed  in 
favor  of  the  party  who  has  succeeded  on  them.  I  am  glad  to 
know  that  this  view  is  in  accordance  with  the  practice  which 
has  been  followed,  and  that  it  is  to  some  extent  supported 
by  the  authorities  decided,  since  the  Judicature  Acts.  In 
Blake  v.  Appleyard  (')  it  was  held  that  although  a  plaintiff 
might  be  entitled  to  the  costs  of  the  cause  generally,  yet 
the  defendant  was  entitled  to  the  costs  of  his  counter-claim. 
In  Davidson  v.  Gray,  Barrow  &  Co.  (*)  it  seems  to  have 
been  considered  that  although  the  finding  was  in  favor  of 
the  plaintiff,  the  defendants  ought  to  have  the  costs  of  the 
counter-claim  upon  which  they  substantially  succeeded. 
The  language  of  the  judgment  of  this  court  in  Berdan  v. 
Oreenwood{*)  is  not  ^decisive  as  to  the  present  ques-  [189 
tion ;  but  it  may  be  cited  as  further  lUbstrating  the  view 
which  has  been  hitherto  taken. 

I  am  of  opinion  that  the  decision  of  the  Exchequer  Divi- 
sion was  right  and  ought  to  be  affirmed. 

Appeal  dismissed  (*). 


Solicitors  for  plaintiff:  G.  S.  <fe  ff.  Brandon. 
Solicitor  for  defendants :  J.  Hands. 


(0  Ante,  p.  637. 

O  8  Ex.  D.,  196. 

(')  See  note  at  end  cf  case. 

{*)  8  Ex.  D.,  2ril,  at  p.  257 ;  ante,  p.  249. 

(*)  Davidson  v.GRAY,BAnROw&  Co. 
Action  to  recover  £51  due  for  freight. 
The  defendaDts  having  paid  £41  2h.  lid. 
into  court  admitted  by  their  defence 
the  plaintiff's  claim  for  £51,  but  claimed 


bj  way  of  counter-claim  the  sum  of 
£9  lis.  Id.  for  injury  to  the  cargo. 
The  action  having  been  remitted  to 
Westminster  County  Court  for  trial 
under  19  &  20  Vict.  c.  108,  s.  26,  the 
registrar  certified  the  result  to  be  a 
finding  for  the  plaintiff  for  16tf.  The 
plaintiff  got  from  a  master  a  judgment 
signed  for  that  sum  with  costs. 
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[6  Exchequer  Division,  190.1 
March  9,  1880. 

190]  *AsiiENDEN  V.  The  London,  Brighton  and  South 

Coast  Railway  Company. 

Railway  Company — Railway  and  Canal  Traffic  Act,  1864  (17  <1&  18  VicL  c.  81),  *.  7 — 

Notice — Limiting  Liability — Reasonable  Conditions, 

A  condition  that  a  railway  company  will  not  be  liable  "  in  any  case  "  for  loss  or 
damage  to  a  horse  or  dog  above  certain  specified  values  delivered  to  them  for  car- 
ria£:e  unless  the  value  is  declared,  is  not  just  and  reasonable  within  sect  7  of  the 
Railway  and  Canal  Traffic  Act,  1854,  as  it  is  in  its  terms- unconditional,  and  would,  if 
valid,  protect  the  company  even  in  case  of  the  negligence  or  wilful  misconduct  of 
their  servants. 

The  case  of  Harrinon  v.  London,  Brighton  and  South  Coast  Ry.  Co.  (2  B.  A  S.,  122; 
81  L.  J.  (Q.B.).  113),  deciding  that  sucli  a  condition  is  reasonable,  is  overruled  by 
Peek  V.  North  Staffordshire  Ry.  Co.  (10  H.  L.  C,  478 ;  32  L.  J.  (Q.B.),  241). 

Special  case  stated  in  an  action  tried  at  the  county  conrt 
of  Sussex,  holden  at  Brigliton,  from  which  the  following 
facts  appeared : 

The  plaintiff  delivered  an  Italian  greyhound  to  the  defend- 
ants' servants  at  the  Brighton  station  to  be  conveyed  by  the 
defendants  on  their  railway  to  Norwood  Junction,  and  from 
thence  by  the  London,  Chatham  and  Dover  Railway  Com- 
pany to  Kochester,  and  at  the  same  time  the  plaintiff  signed 

Application  was  made  to  the  master  the  plaintiff,  bat  the  defendants  had 

by  the  defendants  to  tax  the  costs  ac-  established  all  the  rest  of  their  coun- 

cording  to  the  issues,  of  which  they  ter-claim.                   Motion  granted. 

contended  that  they  had  won  all  those  The  plaintiff  appealed, 

raised  bj  the  counter-claim,  and  tW.  ^    .-^  „     ^     ^  p^j^    ,      ^ 

the  pla.nti£E8  claim  bemg  admitted  ,^i^tlfl.  contended  that  «i  the  pUIn- 

there    was   no   issue    found    for   the  Jjg  ^^  'recovered  16*.  more  thaS  the 

^  The  master  declined  so  to  tax  upon  jnTe^Lste*^  into  court,  he  was  entitled 

the  certificate  as  it  stood,  but  stayed  t    a    tr  r    ^  ^ 

the   taxation    to    enable    the    defend-  «'•  ^-  McLeod,  for  the  defendants. 

ants  to  apply  to  the  court  to  have  the  The  Court  (Brett,  Cotton,  and  The- 

certificate  amended  by  distributing  the  siger,   L.JJ.,)  held  that    the    Queen's 

findings  upon  the  issues.  Bench  Division  in  its  discretion  might 

w«i*«    *r      y  Hm      -r    A    -tr  T    J  *  dlrcct  the  registrar  to  glve  a  now  cer- 

1879.  March  17.     J.  A.  McLeod,  for  ^ificate ;    that    the    defendants  would 

the  defendants,  moved  accordmgly.  ^^ve  been  entitled  to  the  costs  of  the 

BuckniU,  for  the  plaintiff.  counter-claim  if  there  had  been  a  spe- 

The  Court   (Cockburn,    C.J.,   and  cific  finding,  and  that  the  course  taken 

Mellor,  J..)  were  of  opinion  that  a  ma-  ^^  *^e  Q"«e»  s  B^^^ch  Division  was  rear 

terial  issue  having  been  decided  in  the  sonable. 

defendants'     favor,     an     opportunity  Appeal  dismissed. 

ought  to  be  afforded  them  of  obtaining  Solicitors    for    plaintiff  :   Ingledew, 

their  costs  upon  it.     The  general  con-  Incs  db  Greening. 

elusion  as  to  the  sum  of  1G«.  was  for  Solicitor  for  defendants  :  TFf».  Beck. 


See  29  Eng.  Rep.,  780  note. 
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a  printed  ticket  in  the  form  required  by  the  defendants  to 
be  signed  by  persons  sending  dogs  by  their  railway.  The 
ticket  contained  the  following  conditions: 

''Received  the  annexed  ticket,  subject  to  the  following 
conditions :  The  company  will  not  be  liable,  in  any  case, 
for  loss  or  damage  to  any  horse,  or  other  animal,  above  the 
value  of  £40  or  any  dog  above  the  value  of  £5,  unless  a  dec- 
laration of  its  value,  signed  by  the  owner  or  his  agent  at  the 
time  of  booking,  shall  have  been  given  to  them ;  and  by 
such  declaration  the  owner  shall  be  bound,  the  company  not 
being  in  any  event  liable  to  any  greater  amount  than  the 
value  so  declared.  The  company  will  in  no  case  be  liable 
for  injury  to  any  horse,  or  other  animal,  or  dog,  of  whatever 
value,  where  such  injury  arises  wholly  or  partially  from  fear 
or  restiveness.  If  the  declared  value  of  any  horse  or  other 
animal  exceed  £40,  or  any  dog  £5,  the  price  of  conveyance 
will,  in  addition  to  the  regular  fare,  be  after  the  rate  of  2^ 
per  *cent.,  or  6rf.  per  pound,  upon  the  declared  value  [191 
above  £40,  whatever  may  be  the  amount  of  such  value,  and 
for  whatever  distance  the  horse  or  other  animal  is  to  be 
carried." 

No  declaration  of  the  value  of  the  dog  was  made,  and  no 
additional  fare  was  paid  by  the  plaintiff. 

During  the  transit  the  dog  was  lost  without  any  neglect 
or  default  on  the  part  of  the  defendants  or  the  London,  Chat- 
ham and  Dover  Railway  Company.  The  county  court  judge, 
however,  was  of  opinion  that  the  conditions  on  the  ticket 
were  unjust  and  unreasonable,  and  gave  judgment  for  the 
plaintiff  for  £10  10^. 

The  question  for  the  opinion  of  the  court  was  whether  the 
plaintiff  was  entitled  to  recover  in  the  action. 

June  13,  1879  ;  Mar.  2,  1880.  Lopes,  for  the  defendants : 
The  condition  is  the  same  as  that  which  in  Harrison  v.  Jjon- 
don,  BrigJdon  and  South  Coast  Ry.  Co,  (*)  was  held  to  be 
reasonable,  and  that  decision  is  not  affected  by  Peek  v.  North 
Sioffordshire  Ry.  Co,  ("). 

Fillan,  for  the  plaintiff  :  The  decision  in  Peek  v.  North 
Staffordshire  Ry,  Co,  (*)  turns  upon  this,  that  a  notice  sim- 
ilar to  the  one  in  this  case  covers  all  negligence,  or  even 
fraud  or  dishonesty,  on  the  part  of  the  carrier,  and  the 
former  case  of  Harrison  v.  London,  Brighton  and  South 
Coast  Ry,  Co.  (')  is  in  effect  though  not  in  terms  overruled. 

Lopes,  in  reply:  Even  if  the  plaintiff's  contention  as  to 
the  condition  is  correct,  there  is  here  an  alternative  offered, 

(')  2 B.  <fe  S.,  122 ;  8 XL.  J. (Q.B.),  118.      («)  10  H.  L.  C,  478 ;  82  L.  J.  (Q.B.),  241. 
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since  the  defendants  will  carry  uninsured  animals  at  their 
ordinary  rate,  or  will  insure  at  the  rates  mentioned  in  the 
condition.  Lewis  v.  Oreat  Western  Ry.  Co,  (*)  is  an  author- 
ity that  in  such  case  a  condition  exempting  the  railway  com- 
pany from  liability  when  carrying  at  the  lower  rate  is 
reasonable.  Further,  in  Peek  v.  North  Staffordshire  Ry. 
Co,C\  the  condition  applied  to  all  marbles  independently 
of  their  value,  here  the  condition  only  applies  to  dogs  above 
the  value  named. 

Cur.  adv.  tuU. 

192]  *March  9.  The  following  judgments  were  delivered : 
Kelly,  C.B.:  In  this  case  I  am  of  opinion  that  the  plain- 
tiflf  is  entitled  to  the  judgment  of  the  court.  The  case  is 
simply  this.  The  plaintiff  delivered  a  dog  to  the  defend- 
ants to  be  conveyed  by  them,  and  on  receipt  of  the  dog  in 
the  usual  way  a  ticket  was  delivered  to  the  plaintiff,  con- 
taining an  agreement  upon  the  terms  of  which  depends  the 
answer  to  the  question  whether  the  plaintiff  is  entitled  to 
recover  in  this  action  or  not.  If  it  is  a  reasonable  agreement 
the  defendants  are  entitled  to  succeed,  but  if  it  is  not  the 
plaintiff  is  entitled  to  our  judgment.  The  question  whether 
It  is  a  reasonable  agreement  depends  on  the  terms  used.  If 
they  are  absolute  and  unconditional  to  the  effect  that  tlie 
company  shall  not  be  liable  in  any  event,  it  is  clear  on  the 
authority  of  Peek  v.  North  Staffordshire  Ry.  Co.  ('),  that 
the  plaintiff  is  entitled  to  recover.  The  question  therefore 
is  whether  the  agreement  when  fairly  construed  is,  in  its 
terms,  absolute  and  unconditional,  or  whether  certain  qual- 
ifications or  exceptions  such  as  that  the  company  are  to  be 
liable  only  in  case  of  gross  negligence,  or  for  the  wilful  mis- 
conduct or  felony  of  their  servants,  are  to  be  read  as  included 
in  this  agreement.  If  a  few  words  had  been  added  import- 
ing those  qualifications,  this  would  have  been  a  lawful 
agreement.  In  the  absence  of  those  words,  I  think  the 
agreement  is  clearly  unreasonable,  because  it  provides  not 
only  for  the  accident  that  occurred  without  negligence  but 
is  absolute  in  its  terms  that,  in  no  case,  shall  the  company 
be  liable.  Under  these  circumstances  without  going  into 
the  decisions  or  the  conflict  of  opinion  that  there  has  been, 
it  is  sufficient  for  me  to  say  that  on  the  authority  of  Peek  v. 
North  Staffordshire  Ry.  Co.  (")  and  on  the  construction  of 
this  agreement  it  is  unreasonable  and  not  binding  on  the 
plaintiff. 

My  Brother  Hawkins  has  shown  me  a  judgment  which  he 
has  prepared,  going  more  into  detail  Hian  I  have  done,  and 

(»)  8  Q.  B.  D.,  195;  28  Eng.  R.,  173.        («)  10  11.  L.  C,  478;  32  L.  J.  (Q.B.),  241. 
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with  which  I  entirely  agree,  but  at  the  same  time  I  desire  to 
limit  my  judgment  to  the  simple  question,  on  which  I  have 
already  given  an  opinion,  whether  this  agreement  is  or  is  not, 
on  the  authority  of  the  cases  cited  to  us,  a  reasonable  one. 
I  am  of  opinion  that  it  is  not,  and  that  our  judgment  should 
be  for  the  plain tiflf. 

♦Hawkins,  J.:  This  action  was  brought  in  the  [193 
county  court  at  Brighton,  to  recover  from  the  defendants 
the  sum  of  £10  IOjp.  the  value  of  an  Italian  greyhound  in- 
trusted by  the  plaintiff  to  their  care  to  be  carried  by  them 
as  common  carriers  from  Brighton  to  Rochester  (bjr  their 
own  and  the  London,  Chatham  and  Dover  lines  of  railway), 
and  which  during  its  transit,  without  any  negligence  or  de- 
fault of  the  defendants  or  their  servants,  was  accidentally 
lost.  The  defendants  denied  their  liability  upon  the  ground 
that  the  dog  was  carried  by  them  upon  a  special  contract ; 
which,  under  17  &  18  Vict.  c.  31  (the  Railway  and  Canal 
TraflGic  Act,  1864),  was  effectual  to  protect  them,  at  least 
from  the  loss  which  actually  happened.  The  facts  are  so 
clearly  stated  in  the  special  case,  that  I  do  not  think  it 
necessary  to  repeat  them.  The  matter  was  argued  before 
us  with  great  ability.  On  the  part  of  the  plaintiff  by  Mr. 
Pillan,  who,  admitting  that -Harr/^oTi  v.  London^  Brighton 
and  South  Coast  Ry,  Co,  (in  the  Exchequer  Chamber)  ('), 
was  in  point  against  his  case,  contended  that  that  authority 
was  virtually  overruled  in  the  House  of  Lords  by  Peek  v. 
North  Staffordshire  Ry.  Co.  (").  On  the  other  hand  Mr. 
Lopes  contended  that  Harrison^ s  Case{*)  still  remained  law ; 
and  in  support  of  this  contention  he  cited  the  recent  case  of 
Lewis  V.  Great  Western  Ry,  Co,  ("). 

After  a  careful  consideration  1  am  of  opinion  that  the 
plaintiff  is  entitled  to  our  judgment.  There  can  be  no  ques- 
tion that  the  contract  under  which  the  dog  was  delivered 
to  and  received  by  the  defendant  was — if  just  and  reasonable 
— in  its  terms  sufficient  to  exempt  them  from  all  liability  for 
its  loss ;  no  matter  how  that  loss  was.  occasioned ;  for  its 
value  (being  above  £5)  was  not  declared,  and  no  increase  of 
the  ordinary  price  for  the  carriage  of  dogs  above  the  value* 
of  £5  was  either  demanded  or  paid.  The  plaintiff,  however, 
alleges  that  the  contract  is  not  a  just  and  reasonable  one, 
so  as  to  satisfy  the  requirements  of  17  &  18  Vict.  c.  31,  s.  7. 
Whether  it  is  or  is  not  is  the  sole  question  we  have  to  de- 
termine. To  me  it  seems  that  this  question  is  concluded  by 
the  case  of  Peek  v.  North  Staffordshire  Ry.  Co.  (")  above 

0)  2  B.  <k  S.,  122 ;  31  L.  J.  (Q.B.),  118.      («)  10  H.  L.  C,  478 ;  82  L.  J.  (Q.B.),  241. 

(»)  3  Q.  B.  D.,  196;  28  Eng.  R.,  178. 
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194  *ref erred  to,  where  it  was  expressly  held  that  a  condi- 
tion exempting  the  company  from  responsibility  for  injary, 
however  caused,  without  limitation  or  exception,  was  neither 
just  nor  reasonable;  for  such  a  condition  would,  if  valid, 
exempt  them  from  liability  for  loss  or  damage  happening 
through  the  grossest,  most  culpable  negligence,  or  even  wil- 
ful misconduct.  In  my  opinion  the  condition  relied  on  by 
the  now  defendants  that  they  will  not  be  liable  "  in  any 
case"  unless  a  declaration  of  value  is  signed  and  delivered 
to  them  at  the  time  of  booking (*)  would  equally  in  the 
absence  of  such  declaration  cover  every  loss  however  occa- 
sioned. The  case  of  Peek  v.  North  Staffordshire  Ry.  Co,  (*) 
is  therefore  decisive  against  the  defendants,  and  being  a  de- 
cision of  the  House  of  Lords,  we  are  absolutely  bound  by  it. 
Harrison  v.  London^  Brighton  and  South  Coast  Ry,  Co.  (*) 
must  therefore,  so  far  as  it  affects  the  question  before  us  be 
considered  as  virtually  overruled. 

Had  the  defendants  by  their  conditions  stipulated,  as 
they  easily  might  in  a  very  few  words,  simply  that  they 
would  not  be  responsible  for  loss  resulting  from  mere  acci- 
dent without  neglect  or  default ;  such  restriction  of  their 
common  law' liability  would  have  been  both  just  and  reason- 
able, and  if  embodied  in  a  signed  contract,  would  have  pro- 
tected them  against  liability  for  the  loss  which  occurred. 
We  are  not  at  liberty,  however,  to  set  aside  as  null  and 
void,  and  exclude  from  our  consideration  so  much  of  the 
condition  as  covers  loss  or  damage  by  neglect  or  default, 
and  apply  it,  as  it  might  by  a  very  slight  alteration  in  its 
language  have  been  applied,  to  mere  accidental  loss  or  in- 
jury, for  that  would  be  to  turn  an  unreasonable  into  a  rea- 
sonable contract.  We  are  bound  to  construe  the  contract 
as  we  would  have  done  at  the  moment  it  was  made,  without 
regard  to  subsequent  events,  and  so  construing  it,  it  is  clear 
that  it  was,  as  the  law  is  now  settled,  unreasonable,  for  it 
was  framed  to  cover  every  loss,  even  though  occasioned 
195]  *by  the  wilful  misconduct  of  the  defendants  or  their 
servants. 

The  case  of  Lewis  v.  Oreat  Western  Ry.  Co,  (*)  does  not  in 
the  least  degree  militate  against  this  view.  There  it  was 
held  that  a  contract  on  the  part  of  the  company  to  carry 

(*)  It  is  to  be  observed  that  by  the  con-  for  "  upon  the  declared  yalue  abore  £40." 

dition  as  stated  in  the  special  case,  though  (Note  to  the  written  judgment  of  Haw- 

the  company  require  a  declaration  when  kins,  J.) 

the  value  of  the  dog  is  above  £6,  no  ad-  («)  10  H.  L.  C,  473;  32  L.  J.  (Q.B.). 

ditional  price  for  conveyance  of  dogs  be-  241. 

.    tween  the  value  of  £5  and £40  is  required,  (*)  2  B.  A  S.,  122 ;  81  L.  J.  (Q.B.),  US. 

the  2i  per  centage  being  only  stipulated  (*)  3  Q.  B.  D.,  195;  28  Eng.  R.,  178. 
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cheeses  at  a  lower  than  the  ordinary  rate  of  carriage,  on  con- 
dition that  the  company  should  not  be  liable  for  loss  arising 
from  any  cause,  except  the  wilful  misconduct  of  their  ser- 
vants, was  a  just  and  reasonable  contract,  for  a  consideration 
in  the  shape  of  a  lower  tariff  was  offered  to  the  sender  of  the 
goods  as  an  inducement  to  him  to  limit  his  common  law 
right,  and  he  had  the  option  to  send  them  at  the  ordinary 
rate  of  carriage,  holding  the  defendants  to  their  ordinary 
liability  as  carriers,  or  at  a  lower  rate  of  carriage,  taking 
upon  himself  the  risk  of  injury  happening  to  his  goods  in 
the  course  of  their  transit  through  any  neglect  or  default  of 
the  company  or  their  servants  not  amounting  to  wilful  mis- 
conduct. Here  no  such  inducement  or  option  was  offered. 
Moreover,  in  that  case  loss  occasioned  by  wilful  misconduct 
of  the  defendants'  servants  was  expressly  excepted  from  the 
condition,  which  is  not  the  case  in  the  contract  now  under 
consideration. 

My  opinion  therefore  is,  that  the  county  court  judge  was 
right  in  his  decision.  The  judgment  entered  for  the  plain- 
tiff will,  therefore,  stand  confirmed,  with  costs. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff:  Smithy  Favodon  &  Son^  for  Lamb 
&  Evett,  Brighton. 
Solicitors  for  defendants :  Norton^  Rose,  Norton  &  Brewer 

See  30  Eng.  Rep.,  677.  specially    pleaded:     Halliday    t>,     St. 

It'  a  shipper  receives  a  bill  of  lading  Louis,  etc.,  74  Mo.,  159. 
at  tiie  time  the  shipment  is  made,  and  If  a  common  carrier  desires  to  free 
does  not  object  to  its  terms  either  then  himself  from  responsibility  for  his  own 
or  at  any  time  before  it  .is  too  late  to  negligence,  he  must  express  this  inten- 
reclaim  the  property,  in  the  absence  of  tion  in  his  contract  in  explicit  language, 
fraud  or  mistake,  he  is  bound  by  it ;  It  should  not  be  left  to  inference,  argu- 
and  it  does  not  matter  that  he  did  not  ment  or  construction  from  general  Ian- 
read  it  or  know  its  contents.  It  was  guage  :  Nicholas  v.  N.  Y.  Central,  15 
his  duty  to  have  informed  himself.     In  Weekly  Dig.,  20. 

such  case,  evidence  of  a  prior  verbal        In  the  absence  of  express  contract  or 

agreement  as  to  the  transaction  is  inad-  special  circumstances,  making  it   the 

missible :   O' Bryan  9.  Kinney,  74  Mo.,  duty   of  a  connecting  carrier   to  con- 

125.  tinue  the  transportation  of  cattle  in  the 

Where  the  contract  of  a  common  same  cars  in  which  they  are  delivered 
carrier  contemplates  the  employment  to  him,  he  has  the  right  to  unload  for 
of  a  connecting  carrier  to  complete  the  the  purpose  of  transferring  them  to  his 
transportation,  the  mere  reception  of  own  cars,  provided  this  is  done  with- 
the  property  by  the  latter  will  create  out  unnecessary  delay.  The  fact  that 
sufficient  privity  between  it  and  the  a  contract  for  the  transportation  of  cat- 
shipper  to  enable  him  to  maintain  an  tie  by  rail  provides  that  the  owner 
action  against  it  on  the  contract,  and  shall  be  entitled  to  pass,  free  of  charge, 
in  such  case  the  connecting  carrier  will  on  the  train  with  the  cattle  to  take  care 
be  entitled  to  the  benefit  of  all  valid  of  them,  and  that  the  cattle  are  to  be 
limitations  upon  the  carrier's  liability  fed,  watered,  loaded  and  unloaded  by 
provided  in  the  contract ;  but  in  order  him  at  his  own  risk,  does  not  confer  on 
to  avail  itself  of  them,  they  must  be  him  the  right  to  decide  when,  where. 


660                                     EXCHEQUER  DIVISION.  [VoL  V. 

18S0  Ashenden  v.  London  and  Brighton  Riulway  Ck>. 

and  under  what  circumstances  the  load-  erpool,  nnder  through  contract  with 
ing  and  unloading  shall  take  place  ;  certain  despatch  companies  and  steam- 
but  rather  imposes  on  him  the  duty  of  boat  companies,  the  former  contracting 
loading  wherever  and  whenever  the  ex-  to  carry  the  cotton  to  Jersey  City.  The 
igencies  of  the  transportation  may,  in  bills  of  lading  contained  clauses  to  the 
the  judgment  of  the  railroad  company,  effect  that  the  respective  companies 
render  it  necessary :  McAllister  «.  Chi-  "and  their  connections"  should  not 
cago,  etc.,  74  Mo.,  3ol.  be  liable  for  loss  or  damage  by  fire  to 

A  stock  release,  which  provides  for  the  property  while  in  transit,  or  while 
the  release  of  the  carrier  from  all  lia-  in  deposit  or  places  of  transhipment,  or 
bility  for  injuries  which  the  animals  at  depots  or  landings  at  points  of  de- 
may  receive  in  consequence  of  the  neg-  livery.  Defendant's  road  formed  part 
ligence  of  the  carrier's  servants,  or  in  of  a  continuous  line  of  railroad  from 
consequence  of  insecurity  of  cars,  ex-  Memphis  to  New  York,  and  as  inter- 
empts  the  carrier  from  liability  for  mediate  carrier  it  received  the  cotton 
injury  to  the  animals  in  consequence  of  for  transportation  over  its  line  and  car- 
a  defective  door  in  the  car  in  which  ried  it  to  Jersey  City  where  a  portion  of 
they  are  transported :  Wilson  t;.  N.  Y.  it,  then  in  its  freight  house,  was  de- 
Central,  15  Weekly  Dig.,  7.  strayed  by  fire.     Defendant  was  not  a 

A  contract  between   A.,  a  despatch  member  of  either  of  the  despatch  oom- 

company,  and  B.,  a  railroad  company,  panies,  and  the  latter  were  not  owners 

whose  road,  in  connection  with  those  of  of  any  of  the  railroads  over  which  the 

other  companies,   forms  a  continuous  cotton  was  transported,  but  used  them 

line,  stipulated  that  B.  should  "receive,  in  the  performance  of  their  contracts, 

load  and  unload,  deliver  and  way-bill,"  In  an  action  to  recover  for   the   loss, 

all  freight  sent  to  it  by  A. ,  at  such  rates  held,   that  defendant  was  entitled  to 

for  transportation  as  may  be  established  the  benefit  of  the  restrictive  clauses  in 

by  the  railroad  companies,  and  should,  the  bills  of  lading,  and  was  not  liable 

while  assuming  all  the  risks  of  a  com-  unless  the  fire  resulted  from  its  ne^li- 

mon  carrier,   pay  for  all  damages  to  gence ;  it  was  incumbent  on  the  plain- 

or  loss  of  property  while  on  its  road  or  tiff,  in  order  to  avoid  the  effects  of  the 

in  its  possession.     A  similar  contract  exemption,  to  show  that  the  fire  was 

was  entered   into  by  A.  with  each  of  the  result  of  defendant's  negligence,  or 

the  other  companies,   between  which  that  the  loss  resulted  from  some  breach 

there    was    an   arrangement  that   the  of  duty  which  contributed  to  the  loss, 

amount  charged  for  the  through  freight  It  appeared  that  the  fire  was  first 

should   be  divided  between   them  ac-  discoveredin  the  roof  of  the  defendant's 

cording  to  the  length  of  their  respect-  passenger    depot.      No    evidence   was 

ive  roads  ;  that  each  company  should  given  as  to  its  origin,  nor  did  it  appear 

pay  for  losses  occurring  on  its  road  ;  that  any  of  defendant's  employes  had 

and  that  on  such  freight  the  last  carrier  or  might  have  had  any  knowledge  ou 

should  collect  the  charges   from  the  that  subject.  There  was  a  navigable  slip 

consignee,  deduct  its  share  thereof,  ac-  eighty  feet  wide  between  the  passenger 

count  in  the  same  way  to  the  next  com-  and  the  freight  depot.  The  latter  was  of 

pany,  and  so  on   to  the   first.     Settle-  wood,  of  like  character  with  the  build- 

ments    were    made     by    the    railroad  ings  in  ordinary  use  for  like  purposes 

companies  periodically,  upon  account-  at  that  point.     There  was  a  high  wind 

ings  between  them,  and   each   settled  which  carried  the  flames  and  cinders, 

separately  with  A.    Held,  1.  That  B.  by  and  so   communicated  the  fire  to  the 

its  agreement  with  A.  incurred  neither  freight  house.     Held,  that  the  evidence 

an  obligation  to  carry  freight  beyond  failed  to  show  any  negligence  on  the 

its  own  road,  nor  a  liability  for  the  part  of  defendant ;  and  that  the  trial 

negligence  of  either  of  the  other  com-  court  was  justified  in  refusing  to  submit 

panies.     2^.  That  the  arrangement  be-  that  question  to  the  jury, 

tween  the  railroad  companies  did  not  It  appeared  that  the  way-bills  of  the 

make  them  partners  inter  e^e  as  to  despatch     companies     consi^ed     the 

third  persons  :    Insurance  Co.  v.   Rail-  property  to  their  agents  in  New  York, 

road  Co.,  104  U.  S.  H.,  146.  The  uniform  course  of  business   be- 

Plaintiff  shipped  at  Memphis  various  tween   the   defen4&nt  and  those  oom- 

lots  of  cotton  for  transportation  to  Liv-  panies  had  been  for  defendant,  on  ar- 


Vol.  v.]  EXCHEQUER  DIVISION.  651 

Attorney-General  v.  Metropolitan  Railway  Co.  1880 

rival  of  property,  to  give  notice  thereof  urging  said  agent  to  obtain  the  permits, 
to  the  agent  named  in  the  way-bill,  was  unable  to  get  rid  of  the  cotton, 
whose  duty  it  then  was  to  obtain  a  per-  Held,  that  assuming  there  was  an  un- 
mit  from  the  steamship  company  for  reasonable  detention  of  the  cotton,  de- 
delivery  to  the  latter,  and  to  deliver  fendant  was  not  responsible  for  the 
the  permit  to  defendant ;  on  receipt  delay  and  delivery  ;  that  it  ftilly  dis- 
thereof  the  latter  would  deliver  the  charged  its  duty  where  it  gave  prompt 
goods  on  lighters  to  the  proper  vessel,  notice  of  arrival,  and  held  itself  ready 
On  arrival  of  the  cotton  in  question  to  deliver  as  soon  as  the  permits  were 
prompt  notice  was  given  to  the  proper  obtained  :  Whitworth  v.  Erie,  etc.,  87 
agent,  but  permits  were  not  obtained, .  N.  Y.,  413. 
and  defendant,   although  persistently 


[6  Exchequer  Division,  199.] 
March  18,  1880. 

[in  the  court  of  appeal.] 
*The  Tunbridge  Wells  Local  Board  v.  Arkroyd.  [199 

Public  Health  Act,  1876  (88  <fr  89  Viet.  e.  66).  m.  150,  179,  180,  267— XocaZ  Board— 
Expenae  of  paving  Street — Award — Liability  of  Frontager  not  a  party  to  Arbi- 
tration. 

An  award  in  an  arbitration  under  the  Pnblic  Health  Act,  1876,  between  one  of 
several  frontagers  called  upon  to  pay  the  expense  of  paving  a  street  and  an  urban 
authority,  by  which  the  arbitrator  has  altered  not  merely  the  assessment  upon  the 
particular  frontager,  but  the  assessment  in  regard  to  all  the  frontagers,  is  not  binding 
upon  any  frontager  not  a  party  to  the  arbitration,  so  as  to  entitle  the  urban  anthor- 
ity  to  recover  from  him  the  sum  which  would  be  due  from  him  on  the  footing  of  the 
altered  assessment. 


[5  Exchequer  Division,  218.] 

Jan.  28,  1880. 

[IN  THE  COURT  OF  APPEAL.] 

*TnE  Attorney-General  v.  The  Metropolitan    [218 

District  Railway  Company. 

Practi^^ — Evidence  by  Affidavit  or  Orally — Rules  of  Equity  Exchequer ^  lAth  March, 

1866,  X.  2,  8. 

An  information  was  filed  on  the  equity  side  of  the  Exchequer  Division  to  recover 
passenpjer  duty  from  a  railway  company,  the  question  in  dispute  being  whether  cer- 
tiiin  trains  run  by  the  company  were  cheap  trains,  within  the  meaning  of  the  act 
exemptiD(7  from  passenger  duty  the  fares  for  the  conveyance  of  passengers  at  fares 
not  exceeding  one  penny  per  mile  by  cheap  trains.  The  company  applied  to  have 
the  evidence  taken  orally : 

//<?/</,  reversing  the  decision  of  the  Exchequer  Division,  that  the  evidence  ought 
to  be  taken  orally,  as  it  was  desirable  that  in  such  a  case  the  court  should  be  able 
to  obtain  immediate  information  and  explanations  by  putting  questions  to  the 
witnesses. 
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[6  Exchequer  Division,  227.] 

Feb.  18,  26,  1880. 

[IN  THE  COURT  OF  APPEAL.] 

227J  *TnE  Alina. 

Brown  v.  The  Alina. 

Admiralty  Jurindiction  of  County  Courts — Breach  of  Charterparty — County  Courlt 
Admiralty  Jnrixdiction  Act,  1868  (31  db  32  Vict.  c.  71),  ».  S— County  Courts  Admi- 
ralty Jurisdiction  Amendment  Act,  1869  (32  <£r  83  Vict,  c,  51),  «.  2. 

The  2d  section  of  the  County  Courts  Admiralty  Jurisdiction  Amendment  Act, 
1869,  ^ves  the  county  courts  jurisdiction  in  cases  of  claims  arising  out  of  charter- 
parties  or  other  agreements  for  the  use  or  hire  of  ships,  although  the  Court  of  Admi- 
ralty may  have  no  original  jurisdiction  in  such  cases. 

Caryo  ex  Argog  (Law  Rep.,  5  P.  C,  134)  followed. 

Simpson  v.  Bhtes  (Law  R^p.,  7  C.  P.,  290)  and  Ounnestad  v.  Price  (Law  Rep.,  10 
Ex.,  66)  disapproved. 

This  was  an  appeal  from  an  order  of  the  Divisional  Court 
consisting  of  Kelly,  C.B.,  and  Stephen,  J.,  granting  a  writ 
228]  of  ^prohibition  to  the  judge  of  the  county  court  of 
Yarmouth  against  further  proceedings  in  an  action  against 
the  Russian  ship  Alina. 

The  action  in  the  county  court  was  commenced  on  the  28th 
of  October,  1879,  by  H.  Brown  &  Co.  against  the  Alina  for 
breach  of  a  charterparty  signed  by  the  master  of  the  Alina, 
by  which  the  ship  was  to  proceed  to  Cronstadt,  there  load  a 
cargo  of  timber,  and  proceed  to  a  port  in  England  and  de- 
liver the  cargo  for  freight.  The  plaintiffs  alleged  that  the 
vessel  proceeded  to  Cronstadt,  but  the  master  refused  to  take 
on  board  the  cargo  provided  by  the  plaintiffs,  who  were  con- 
sequently obliged  to  charter  another  ship ;  and  they  laid 
their  damages  at  £300. 

An  appearance  was  entered  on  behalf  of  the  master.  The 
ship  was  arrested  on  the  1st  of  November,  1879,  and  still 
remained  under  arrest. 

The  defendant  applied  to  Denman,  J.,  in  chambers  for  a 
writ  of  prohibition  to  restrain  the  county  court  from  pro- 
ceeding in  the  action,  and  his  lordship  granted  the  writ 
The  plaintiffs  then  appealed  to  a  Divisional  Court  of  the 
Court  of  Exchequer. 

The  case  was  heard  before  Kelly,  C.B.,  and  Stephen,  J., 
on  the  20th  of  December,  1879,  and  the  court  affirmed  the 
decision  of  Denman,  J. 

The  plaintiffs  appealed  from  this  decision  to  the  Court  of 
Appeal. 
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Cohen^  Q.C.,  and  Aspinall^  for  the  plaintiffs :  The  ques- 
tion turns  entirely  upon  the  construction  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868  (31  &  32  Vict, 
c.  71),  and  the  County  Courts  Admiralty  Jurisdiction 
Amendment  Act,  1869  (32  &  33  Vict.  c.  61),  s.  2.  The  3d 
section  of  31  &  32  Vict.  c.  71,  gives  jurisdiction  to  the  county 
courts  in  certain  matters,  in  the  aot  referred  to  as  admiralty 
causes,  namely,  claims  for  salvage,  towage,  necessaries, 
wages,  damage  to  cargo,  and  damage  from  collision,  where 
the  claim  does  not  exceed  a  certain  amount.  In  the  26th 
section  a  power  of  appeal  is  reserved  to  the  Court  of  Admi- 
ralty, and  by  the  6th  section  the  Court  of  Admiralty  may 
on  motion  by  any  party  to  an  admiralty  cause  pending  in  a 
county  court  transfer  the  cause  to  the  Court  or  Admiralty. 
Then,  by  the  2d  section  of  32  &  33  Vict.  c.  61,  the  jurisdic- 
tion of  the  *county  courts  was  enlarged,  and  it  was  [229 
enacted  that  the  county  courts  should  have  jurisdiction  to 
try  causes,  '*  As  to  any  claim  arising  out  of  an  agreement 
made  in  relation  to  the  use  or  hire  of  any  ship,  or  in  relation 
to  the  carriage  of  goods  in  any  ship,  and  also  any  claim  in 
tort  in  respect  of  goods  carried  in  any  ship  provided  the 
amount  does  not  exceed  £300."  This  section  enlarged  the 
admiralty  jurisdiction  of  the  county  courts,  so  that  tneyare 
now  able  to  entertain  causes  arising  out  of  breach  of  char- 
terparties,  although  such  causes  are  not  within  the  class  of 
admiralty  causes  referred  to  in  the  act  of  1868,  and  are  not 
originally  cognizable  by  the  High  Court  of  Admiralty.  There 
have  been  conflicting  decisions  upon  this  question.  In 
Simpson  v.  Blues  (*)  the  Court  of  Common  Pleas  held  that 
the  latter  act  was  not  to  be  construed  so  as  to  confer  juris- 
diction on  the  county  courts  in  causes  other  than  '* admi- 
ralty causes"  within  the  definition  of  the  act  of  1868,  and 
that  decision  was  followed  in  Ounnestad  v.  Price  C).  But 
in  The  Cargo  ex  Argos  (*)  the  Privy  Council  held  that  the 
words  of  the  act  of  1869  were  unambiguous,  and  gave  juris- 
diction to  the  county  courts  in  causes  arising  out  of  charter- 
parties,  even  though  the  Admiralty  Court  had  no  original 
jurisdiction  in  them.  This  decision  is  in  accordance  with  the 
true  construction  of  the  act.  There  is  nothing  ambiguous 
in  the  words  of  the  section,  nor  does  this  interpretation  of  it 
lead  to  any  absurd  result.  There  is  nothing  absurd  in  sup- 
posing that  the  Legislature  intended  to  give  the  county 
court  jurisdiction  over  a  larger  class  of  cases,  accompanied 
as  it  is  by  the  power  of  proceedings  in  rem^  than  are  enjoyed 

(«)  Law  Rep.,  7  C.  P.,  290.  (»)  Law  Rep.,  6  P.  C,  184;  8  Eng.  R., 

(«)  Law  Rep.,  10  Ex.,  66.  103. 
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by  the  Admiralty  Court,  provided  the  matters  in  dispute  are 
of  small  amount.  Jurisdiction  in  matters  arising  out  of 
charterparties  was  originally  claimed  and  exercised  by  the 
Admiralty  Court,  although  that  exercise  was  so  constantly 
resisted  by  the  common  law  courts  that  by  degrees  it  was 
abandoned :  Abbott  on  Shipping,  p.  116 ;  De  Lomo  v. 
Boit{')\  The  Volunteer  (^)  \  JKent's  Commentaries,  vol.  1, 
p.  368  ;  Parson's  Law  of  Shipping,  vol.  2,  p.  174.  There  is 
nothing  unreasonable  in  its  being  now  partially  restored. 
230]  *  Her  Schelly  Q.C.,  and  Wood  Hill^  for  the  respond- 
ent :  The  reasoning  in  the  judgments  in  Simpson  v.  Blues  (') 
and  Ounnestad  v.  Price  (*)  is  conclusive.  The  construction 
contended  for  by  the  plaintiffs  would  lead  to  strange  anoma- 
lies, namely,  that  the  inferior  court  would  have  a  wider 
jurisdiction  than  the  superior  court  to  which  an  appeal  lies, 
that  the  Appellate  Court  would  have  an  appellate  jurisdic- 
tion where  it  has  no  original  jurisdiction,  and  that  it  would 
be  able  to  acquire  a  jurisdiction  in  cases  in  which  it  had  no 
original  jurisdiction  by  transferring  causes  from  the  county 
court.  It  is  also  unreasonable  to  suppose  that  the  Legisla- 
ture intended  to  give  to  the  county  court  the  power  of  arrest- 
ing the  ship,  which  follows  upon  the  admiralty  jurisdiction, 
and  on  the  other  hand  to  deprive  the  parties  of  the  benefit 
of  a  jury,  without  express  words  to  that  effect.  The  words 
of  the  act  of  1869  are  in  themselves  ambiguous,  for  the  ex- 
pression ''in  relation  to  the  use  or  hire  of  a  ship"  are  so 
wide  that  they  must  have  some  kind  of  qualification,  and 
the  true  interpretation  must  be  sought  by  reading  the  two 
acts  together,  and  finding  from  them  the  intention  of  the 
Legislature.  The  reasonable  qualification  is  that  the  claim 
must  arise  in  any  cause  now  cognizable  by  the  Court  of  Ad- 
miralty :  The  St.  Cloud  C). 

Jessel,  M.R.:  The  question  which  we  have  to  decide 
cannot  be  treated  as  an  easy  one,  inasmuch  as  it  has  given 
rise  to  such  a  conflict  of  decisions ;  but  when  we  apply  to 
this  clause  in  the  act  of  Parliament  the  well  established  rules 
of  construction,  I  must  say,  speaking  for  myself  alone,  that 
it  does  not  appear  to  me  to  be  so  very  difficult  a  question  as 
to  have  necessarily  caused  so  much  conflict  of  opinion.  The 
rule  of  construction,  as  laid  down  in  all  the  cases,  and 
notably  in  the  House  of  Lords,  is  this,  that  where  you  have 
plain  terms  used  in  the  enacting  part  of  an  act  of  Parlia- 
ment, nothing  less   than  manifest  absurdity  will  enable  a 

0)  2  Gallison  (Amer.),  398.  (»)  Law  Rep.,  7  C.  P..  290. 

(«)  1  Sumner  (Amer.),  561.  (*)  Law  Rep.,  10  Ex.,  65. 

(*)  Bro.  <fe  Lush.,  4. 
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court  to  say  that  the  ordinary  and  natural  meaning  of  the 
terms  is  not  the  true  meaning.  Where  there  are  two  or 
more  readings  possible,  that  is,  where  there  is  ambiguity, 
there  of  course  you  let  in  arguments  of  much  less  strength  ; 
in  such  caaes  arguments  as  to  *inconvenience,  and  [231 
arguments  as  to  the  more  useful  or  more  likely  interpreta- 
tion, may  be  fairly  considered.  Therefore  it  appears  to  me 
that  we  must  first  determine  whether  the  words  are  in  them- 
selves unambiguous,  and  if  we  arrive  at  that  conclusion,  then 
whether  there  is  any  such  manifest  absurdity  as  will  enable 
a  court  of  construction  to  say  that  the  natural  meaning  of 
the  words  could  not  possibly  be  the  meaning  intended  by 
the  Legislature  to  be  put  upon  them. 

Now,  first  of  all  as  to  the  words  themselves.  The  act  is 
called  "An  Act  to  amend  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  and  to  give  jurisdiction  in  certain 
maritime  causes."  If  you  judge  by  the  title,  it  certainly 
extends  to  giving  fresh  jurisdiction  in  certain  maritime 
causes.  The  2d  section  is  as  follows :  '*  Any  county  court 
appointed  or  to  be  appointed  to  have  admiralty  jurisdiction 
shall  have  jurisdiction,  and  all  powers  and  authorities  relat- 
ing thereto,  to  try  and  determine  the  following  causes  : — as 
to  any  claim  arising  out  of  any  agreement  made  in  relation 
to  the  use  or  hire  of  any  ship,  or  in  relation  to  the  carriage 
of  goods  in  any  ship,  and  also  as  to  any  claim  in  tort  m 
respect  of  goods  carried  in  any  ship,  provided  the  amount 
claimed  does  not  exceed  £300."  1  am  at  a  loss  to  see  any 
ambiguity  in  those  words.  An  agreement  in  relation  to  the 
use  or  hire  of  a  ship  must  include  a  charterparty.  It  would 
be  diflGicult  to  define  a  charterparty  otherwise  than  as  coming 
within  those  ternw.  In  fact,  it  is  very  often  so  defined.  1 
see  no  doubt  or  diflGiculty,  as  far  as  I  am  concerned,  in  read- 
ing the  words  in  their  proper  sense,  and  they  do  appear  to 
me  to  be  quite  clear.  I  am  very  glad  on  this  point  at  all 
events  to  see  that,  with  one  exception,  the  judgments  of  all 
the  judges  who  have  given  an  opinion  or  decision  upon  this 
section  are  unanimous,  though  the  exception  is  one  of  great 
weight  and  importance. 

In  the  case  of  Simpson  v.  Blues  (*),  where  there  were  four 
jndges,  Justices  Willes,  Byles,  Brett  and  Q-rove,  no  one 
alleged,  although  something  of  that  kind  had  fallen  from 
Justice  Willes  on  a  previous  occasion,  that  the  words  were 
anything  but  clear  in  themselves,  and  the  ground  of  the  de- 
cision was  totally  different.  In  the  case  in  the  Privy  Coun- 
cil again.    The  Cargo  ex  Argos  ('),  *we  have  four    [232 

(>)  Law  Rep.,  7  C.  P.,  290.  («)  Law  Rep.,  6  P.  C,  134;  8  Eng.  R.,  103. 
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judges  present,  being  the  four  ordinary  judges  of  the  Privy 
Council,  and  all  four  agreed  that  the  words  were  clear. 
Then  when  the  case  came  again  before  a  common  law  court, 
in  Ounnestad  v.  Price  (*),  there  were  only  two  judges  present, 
Baron  Cleasby  and  Baron  Bramwell.  Baron  Cleasby  does  not 
state  the  words  to  be  otherwise  than  clear  in  themselves,  but 
I  admit  that  Baron  Bramwell  does,  and  he  says  that  he  con- 
siders them  ambiguous.  Now,  therefore,  we  have  only  one 
judge  who  considers  them  ambiguous.  Whether  or  not  they 
are  ambiguous  is  a  question  of  course  not  to  be  lightly 
passed  over  with  the  opinion  of  Baron  Bramwell  the  other 
way,  and  therefore  I  wish  to  say  a  word  or  two  on  the 
grounds  which  induced  him  to  think  them  ambiguous. 

He  says  this:  ''The  words  are  'claim  arising  out  of  any 
agreement  in  reference  to  the  use  or  hire  of  any  ship,'  not 
'claim  arising  out  of  any  agreement  for  the  use  or  nire  of 
any  ship.'  I  cannot  think  that  the  enactment  is  in  plain 
and  intelligible  language  free  from  ambiguity.  If  I  found 
the  words  without  anything  to  control  them  or  guide  me  in 
their  interpretation  I  should  say  they  included  the  cases  be- 
fore us  and  much  more.  But  as  it  is,  I  declare  I  do  not 
know  what  they  mean  or  were  intended  to  mean.  A  charter- 
party  is  not  an  agreement  for  the  use  or  hire  of  a  ship,  but 
It  is  said  to  be  included  in  the  words  'claim  arising  out  of 
anjr  agreement  made  with  reference  to  the  use  or  hire  of  any 
ship.'  Would  that  include  a  shipbroker's  claim  for  finding 
a  charter  ?"  Then  he  says  :  "Take  the  next  words,  '  Claim 
arising  out  of  any  agreement  in  relation  to  the  carriage  of 
goods  in  any  ship,'  does  that  include  a  claim  on  a  policy  of 
insurance?  Some  restriction  must  be  put  upon  the  words." 
Now  it  appears  to  me  first  of  all  that  there  is  some  slip 
about  the  charterparty.  A  charterparty  certainly  is  an 
agreement  for  the  use  or  hire  of  a  ship,  and  consequently 
the  ambiguity  which  the  learned  Baron  is  there  speaking  of 
is  one  of  his  own  creating.  He  does  not  doubt  for  a  moment 
that  a  charterparty  would  be  included  under  the  terms ; 
what  he  doubts  is  whether  something  else  not  before  him 
would  be  included  under  the  terms.  Therefore  there  was  no 
233]  ambiguity  *as  regards  the  case  then  to  be  decided; 
the  words  did  include  it.  The  supposed  ambiguity  relates 
to  something  totally  different — a  shipbroker's  claim  for 
finding  a  charter  or  a  claim  on  a  policy  of  insurance.  It 
will  be  time  enough,  therefore,  to  consider  whether  or  not 
those  things  are  included  in  the  words  when  the  case  arises. 
But  when  you  come  really  to  examine  Baron  Bramwell's 

(»)  Law  Rep.,  10  Ex.,  66. 
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opinion,  he  does  not  dispute  that  the  words  will  include  a 
charterparty,  subject  to  the  correction  which  I  have  ven- 
tured to  make  in  his  definition  of  the  term  charterparty.  So 
that  one  may  consider  substantially  that  all  the  judges  are 
agreed  that  the  words  are  clear. 

Well,  now,  if  the  words  are  clear  are  there  other  words  in 
tlie  act  of  Parliament  to  sliow  that  they  have  a  different 
meaning?  That  is  not  suggested,  but  what  is  suggested  is 
that  by  reason  of  the  literal  interpretation  of  the  3d  section 
great  inconvenience  will  follow,  great  alteration  of  the  law 
will  be  made,  and  that  those  inconveniences  are  such  as 
should  induce  the  court  to  control  the  plain  meaning  of  the 
words. 

Now,  unless  those  inconveniences  amount  to  manifest 
absurdity,  it  appears  to  me  the  law  does  not  allow  any  such 
control  to  be  exercised  over  the  plain  words  of  an  enactment 
by  a  court  of  construction,  and  consequently  that  the  judg- 
ments given  by  the  Court  of  Common  Pleas,  and  with  one 
exception  again  the  judgments  given  by  the  Court  of  Ex- 
chequer, could  not  be  supported  in  point  of  law,  because  all 
that  was  relied  upon  was  inconvenience.  But  I  again  admit 
that  there  is  the  exception  in  the  case  of  Baron  Bramwell. 
He  does  put  it  on  what  appears  to  me  a  true  legal  ground, 
manifest  absurdity — and  it  only  remains  for  me  to  consider 
whether  there  is  any  such  manifest  absurdity.  That  I  am 
not  misinterpreting  the  reasons  given  in  the  judgment  in  the 
Common  Pleas  is  plain,  I  think,  from  a  very  few  words  of 
the  judgment  itself.  I  nowhere  find  in  the  elaborate  judg- 
ment delivered  by  Mr.  Justice  Brett  anything  like  the  word 
•'absurdity,"  or  words  equivalent  to  it  in  any  shape  or  way. 
What  he  says  at  page  296  is  this:  *' These  considerations 
lead,  we  think,  to  the  conclusion  that  we  ought  not  so  to 
construe  the  words  of  these  County  Court  Acts  as  to  create 
this  large  novel  and  inconvenient  jurisdiction,  when  we  find 
from  the  context  that  the  *general  intention  was  only  [234 
to  distribute  the  admiralty  jurisdiction  by  allowing  suits  of 
limited  amount  to  be  instituted  in  inferior  courts."  And 
when  we  look  in  detail  into  his  reasons,  his  reasons  are  these. 
First  he  says :  "  The  Admiralty  Court  is  the  Court  of  Appeal, 
and  it  has  no  jurisdiction  to  entertain  these  causes  in  the  first 
instance."  Kow  to  my  mind  that  is  not  a  good  reason  either 
on  the  ground  of  inconvenience  or  otherwise.  It  has  fre- 
quently happened  that  the  Court  of  Appeal  has  no  original 
jurisdiction,  and  it  has  not  unfrequently  happened  that  even 
when  the  Court  of  Appeal  has  an  original  jurisdiction  of  its 
own,  it  has  no  original  jurisdiction  in  respect  of  the  matters 
31  ExG.  Hep,  83 
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as  to  which  the  appeal  is  given,  nor  is  there  in  that  respect 
any  argument  from  inconvenience,  because  the  Court  of 
Appeal  may  be  a  very  good  Court  of  Appeal  and  not  a  good 
court  of  original  jurisdiction. 

Then  the  next  ground  is  this,  that  there  is  a  power  of 
transfer  in  different  cases  from  the  county  court  to  the  Ad- 
miralty Court.  Well  I  will  assume  for  this  purpose  that 
the  power  of  transfer  applies  to  these  particular  cases.  Then 
it  is  said  that  the  result  will  be  to  give  to  the  then  Admi- 
ralty Court,  at  its  will  and  pleasure,  a  new  jurisdiction,  which 
it  did  not  possess  at  the  time  the  act  passed.  I  am  not  very 
much  impressed  by  that  argument.  In  the  first  place,  it  is 
not  to  be  presumed  that  the  Admiralty  Court  will  transfer 
causes,  except  in  the  case  in  which  the  Legislature  intended 
the  causes  to  be  transferred — cases  of  such  peculiar  diffi- 
culty that  they  ought  to  be  tried  in  the  first  instance  by  the 
Admiralty  Court,  and,  therefore,  there  will  be  noarrogation 
of  jurisdiction,  except  where  it  was  conferred  by  the  Legis- 
lature. Then  it  is  said,  why  confer  that  jurisdiction  on  the 
Admiralty  Court?  I  do  not  know  that  there  is  any  objec- 
tion to  it.  When  the  act  was  passed  the  Admiralty  Court 
took  evidence,  and  conducted  its  proceedings  very  much  in 
the  same  way  as  the  common  law  courts.  There  might  be 
some  trifling  differences,  but  substantially  justice  was  admin- 
istered very  much  in  the  same  way.  What  inconvenience 
would  arise  by  giving  this  jurisdiction  to  the  Admiralty 
Court?  The  only  suggestion  we  have  heard  is  that  the 
plaintiff  might  not  get  a  jury  or  the  defendant  might  not ; 
but  the  answer  was  very  simple.  It  does  not  follow  that 
235]  that  was  considered  *an  evil  by  the  Legislature. 
We  know  perfectly  well  that  by  the  comparatively  recent 
Judicature  Act,  that  "very  option  is  given  to  a  plaintiff  of 
going  to  a  Division  where  there  is  no  jury,  instead  of  to  a 
Division  where  there  is  a  jury. 

Therefore,  I  cannot  see  that  there  is  any  strong  argument 
to  be  adduced  from"  the  Legislature  having  done  that  par- 
tially only  which  it  has  since  done  to  a  very  great  extent. 

Those  are  two  objections.  The  third  objection  is  this, 
that  looking  at  the  3d  section  of  the  Amendment  Act,  the 
jurisdiction  is  conferred  on  the  county  court  to  proceed  in 
rem^  thereby  enabling  the  county  court  to  arrest  a  ship  in 
cases  where,  before  the  passing  of  the  act,  the  ship  could 
not  be' arrested.  Well,  there  again  I  am  at  a  loss  to  see  the 
inconvenience.  It  might  have  been  considered  by  the  Legis- 
lature to  be  of  very  great  importance  that  in  these  cases, 
you  should  have  the  power  to  arrest  a  ship.     Inconsistency 
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tliere  is,  and  that  is  really  a  part  of  the  argument.  It  is 
inconsistent  that  the  county  court  can  arrest  the  ship  where 
tlie  claim  is  for  the  smaller  amount,  and  the  Admiralty 
Court  or  the  common  law  court  cannot  arrest  a  ship  where 
the  claim  is  for  the  larger  amount ;  yet,  although  it  is  in 
one  sense  an  inconsistency,  in  another  sense  it  is  not.  It 
may  be  the  view  of  the  Legislature  that  additional  remedies 
are  to  be  given  in  cases  of  claims  for  small  amounts,  or  of  a 
peculiar  character  relating  to  ships,  which  are  not  given  in 
cases  of  larger  amounts  or  of  an  ordinary  character  not  rtilat- 
ing  to  ships.  The  remedy  to  the  seamen  for  their  wages, 
for  instance,  is  different  from  the  remedy  of  domestic  ser- 
vants for  their  wages,  and  it  does  not  at  all  follow  that  all 
that  was  not  contemplated  by  the  Legislature,  and  I  again 
am  at  a  loss  to  see  the  great  inconvenience. 

Well,  then,  it  was  said  that  charterers  and  shipowners 
of  smaller  vessels  would  be  at  a  disadvantage,  because  their 
ships  would  be  liable  to  arrest.  Of  course,  one  answer  would 
be,  that  if  the  amounts  claimed  were  small  the  amount  of 
bail  would  be  small,  and  the  inconvenience,  therefore,  as  far 
as  they  are  concerned,  would  not  be  the  subject  of  very 
grave  consideration. 

I  have  gone  through  all  these  reasons,  because  it  does  not 
appear  to  me  that  the  case  is  made  out  even  as  to  great  in-  ' 
convenience,  but  I  am  also  of  opinion  that  even  if  it  were 
made  out  *it  would  not  be  sufficient  to  enable  us  to    [236 
control  the  plain  words  of  the  act  of  Parliament. 

Now,  in  Ounnestfld  v.  Price  (*)  Baron  Cleasby  does  not 
really  take  any  new  ground  which  had  not  been  already 
considered;  but  Baron  Bi-amwell  does,  he  says:  "Shortly, 
the  objections  are,  that  on  the  construction  contended  for  by 
the  defendants  the  county  court  has  admiralty  jurisdiction 
in  cases  in  which  the  Admiralty  Court  has  no  original  juris- 
diction;'^ that  I  have  dealt  with — "that  the  High  Court 
would  have  an  appellate  jurisdiction  where  it  has  not  an 
original  jurisdiction  ;"  that  I  have  dealt  with  ;  "that  there 
could  be  transferred  to  it  from  the  county  court  causes  which 
it  could  not  originally  entertain,  and  so  it  could  hear  and 
decide  cases  not  properly  within  its  own  jurisdiction  or  that 
of  the  county  court."  That,  I  have  dealt  with.  "  To  these 
objections  are  to  be  added,  not  as  aiding  the  construction  of 
the  statute,  but  helping  to  the  probable  intention  of  the 
Legislature,  the  objections  so  forcibly  stated  in  the  judgment 
of  the  Common  rleas,  to  the  admiralty  procedure  being 
applied  to  such  cases  as  those  in  question."     Therefore,  ac- 

(')  Law  Rep.,  10  Ex.,  66,  at  p.  78. 
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cording  to  Baron  Bramwell,  those  last  objections  are  not 
sufficient — with  which  I  cordially  concur.  We  have  only 
got  the  remaining  three,  therefore,  and  what  does  he  say  is 
the  effect  of  the  three.  He  says  as  to  the  limited  construc- 
tion, that  is,  confining  it  to  admiralty  causes,  "With  great 
respect  it  seems  to  me  a  meaning  may  be  given  to  the  words 
without  the  admittedly  preposterous  consequences  the  de- 
fendants contend  for;"  and  he  says  further,  "This  con- 
struction gives  a  meaning  to  the  words  without  the  absurd 
consequences  which  would  follow  on  the  defendants'  con- 
struction." Consequently,  he  alone  comes  to  the  conclusion 
that  those  three  consequences  I  have  mentioned  are  so  pre- 

Eosterous  and  so  manifestly  absurd  that  they  could  not 
ave  been  in  the  intention  of  the  Legislature. 
Now,  with  the  greatest  possible  respect  for  Lord  Justice 
Bramwell,  and  no  one  entertains  a  greater  respect  for  him 
than  I  do,  it  shows  how  these  different  consequences  strike 
different  minds.  Not  only  do  they  not  appear  to  me  to  be 
either  absurd  or  preposterous,  but  I  cannot  see  any  objec- 
tion to  them  at  all,  I  cannot  see  any  objection  on  the  ground 
237]  that  the  Appeal  Court  has  no  original  *jurisdiction 
over  the  same  subject-matter.  I  cannot  see  any  objection 
on  the  ground  that  the  county  court  should  have  admiralty 
jurisdiction  where  the  Court  of  Admiralty  has  no  jurisdiction, 
nor  can  I  see  any  objection  on  the  ground,  which  is  the  third 
and  only  one  rentaining,  that  the  Court  of  Admiralty  should 
transfer  to  itself  especially  difficult  caxises  relating  to  mari- 
time matters,  though  the  court  itself  had  no  original  juris- 
diction to  deal  with  such  a  cause. 

That  being  my  opinion,  it  appears  to  me  there  is  no  ab- 
surdity and  nothing  preposterous  in  these  consequences  to 
induce  us  to  overrule  or  control  the  plain  meaning  of  the  act 
of  Parliament.  It  does  therefore  lead  me  to  the  conclusion 
that  the  decision  of  the  Privy  Council  is  the  correct  decision, 
and  consequently  that  we  should  allow  this  appeal. 

James,  L.  J.:  It  appears  to  me  that  everything  that  could 
be  said  has  been  said  in  the  judgments  we  have  heard  read 
with  the  addition  made  by  the  Master  of  the  Rolls.  All  I 
can  say  is  that  having  considered  everything,  I  do  most  en- 
tirely adopt  the  language  of  the  judgment  of  the  Privy 
Council,  as  it  seems  to  me  disposing  of  almost  the  whole  of 
the  case. 

The  only  thing  that  I  shall  say  in  addition  to  that  is  that 
it  does  appear  to  me  that  if  you  construe  this  last  act,  which 
is  the  act  before  us,  irrespective  of  the  3d  section,  merely 
considering  it  as  a  question  of  ordinary  jurisdiction  to  be 
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exercised  by  the  county  court,  there  could  not  have  been, 
as  it  seems  to  me,  the  shadow  of  a  doubt  as  to  the  meaning 
of  the  Ist  and  2d  sections;  that  is  to  say,  supposing  there 
had  not  been  the  3d  section  giving  the  power  of  proceeding 
in  rem^  it  would  have  been  the  merest  matter  of  course  to 
have  held  that  the  county  court  had  the  ordinary  power  of 
a  county  court  to  deal  with  the  claims  in  question  in  its 
ordinary  jurisdiction.  Well,  if  that  was  so — if  that  was  the 
meaning  of  the  act  of  Parliament  irrespective  of  that  3d  sec- 
tion, is  it  inconsistent  with  the  ordinary  rules  of  construc- 
tion of  an  act  of  Parliament  to  say  that  a  clause  saying  in 
so  many  words,  "In  all  the  cases  aforesaid  the  court  shall 
have  jurisdiction  in  rem^^^  is  to  be  held  to  take  away  the 
jurisdiction  in  cases  which  it  had  in  the  plainest  terms  given 
It  ?  Is  it  not,  on  the  *contrary,  as  if  in  order  to  re-  [238 
move  all  doubt  the  Legislature  had  said,  ''Though you  may 
think  we  could  not  have  meant  it  we  do  in  so  many  words 
say  that  in  every  one  of  these  cases  the  county  court  shall 
have  jurisdiction  in  rem,^^  It  is  said  that  because  they  say 
in  those  cases  the  court  shall  have  jurisdiction  in  rem^  that 
is  to  cut  down  the  cases  in  which  jurisdiction  is  given.  If 
it  had  been  intended  to  have  said  merely  that  the  county 
court  shall  have  the  jurisdiction  of  the  Court  of  Admiralty, 
in  those  particular  cases  it  appears  to  me  it  would  have  said 
so  in  so  many  words  ;  that  is  to  say,  the  act  being  an  act  to 
amend  a  former  act  and  to  give  jurisdiction  in  certain  mari- 
time cases,  the  first  section  would  have  said  that  the  court 
should  have  such  jurisdiction  as  the  Court  of  Admiralty 
possesses  in  the  following  matters,  and  then  the  whole  thing 
would  have  been  made  quite  clear.  It  seems  to  me  that  the 
Legislature  intentionally  did  not  do  so,  but  gave  jurisdic- 
tion in  certain  matters,  and  then  went  on  to  give  the  partic- 
ular remedy  of  the  Court  of  Admiralty  in  all  the  cases  in 
which  it  had  so  given  jurisdiction. 

I  only  add  these  few  words  to  what  I  have  said  before, 
namely,  that  I  adopt  as  my  judgment  from  the  beginning  to 
the  end,  the  judgment  of  the  Privy  Council. 

Cotton,  .  L.  J. :  If  there  had  not  been  such  a  difference 
between  the  different  judges  and  different  courts  before  whom 
this  question  has  come,  probably  I  should  have  contented 
myself  by  saying,  that,  in  my  opinion,  the  judgment  of  the 
Privy  Council  in  the  case  referred  to  exhausts  the  matter, 
and  is  the  correct  decision,  but  I  think  it  not  right  so  to 
leave  the  case.  What  we  have  to  consider  in  this  case  as 
the  primary  question,  is,  whether  or  no  the  1st  sub-section 
of  the  2d  section  of  the  act  of  1869,  does  or  does  not  clearly 
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include  the  action  which  has  been  commenced  in  the  county 
court.  The  words  seem  simple  enough,  "that  the  county 
court  shall  have  power  and  authority  to  try  and  determine 
the  following  causes :  As  to  any  claim  arising  out  of  any 
agreement  made  in  relation  to  the  use  or  hire  of  any  ship." 
We  must  consider  whether  there  is  any  ambiguity  In  those 
words,  without  reference  to  the  question  what  will  be  the 
consequence  of  holding  that  they  do  or  do  not  include  a 
239]  particular  cause  of  action.  It  has  *been  said,  that  a 
charterparty  is  not  a  contract  for  the  use  or  hire  of  a  ship. 
In  some  cases  the  person  who  enters  into  the  charterparty 
becomes,  for  the  time  being,  the  lessee  of  the  ship.  But  it 
is  quite  sufficient  to  refer  to  the  well  recognized  authority 
of  "AbbotJ;  on  Shipping,"  for  the  purpose  of  showing  that 
those  words  do  aptly  refer  to  and  include  a  charterparty. 
Because  what  the  learned  author  says  is  this  (') :  "A  trading 
ship  is  employed  by  virtue  of  two  distinct  species  of  con- 
tract, first,  the  contract  by  which  an  entire  ship,  or  at  least 
the  principal  part  thereof,  is  let  for  a  determined  voyage  to 
one  or  more  places.  This  is  usually  done  by  a  written  in- 
strument called  a  charterparty."  So  that  he  does  refer  to  it 
as  a  contract  for  the  letting  of  a  ship,  and  no  one  can  for  a 
moment  say  that  when  it  applies  to  the  whole  of  the  ship 
it  is  not  a  contract  for  the  use  of  a  ship,  or  where  it  does 
not  apply  to  the  whole  of  the  ship  it  is  not  a  contract  for  the 
use  of  a  part  of  a  ship.  That  being  so,  here  are  words  which, 
as  regards  the  particular  section  with  which  we  have  to  deal, 
have  in  themselves  no  ambiguity  at  all,  and  do  aptly  refer  to 
an  action  arising  in  respect  of  a  claim  on  a  charterparty. 

But  then  it  is  sought  to  restrict  this  by  saying  that  it 
means  any  claim  in  which  the  Court  of  Admiralty  has  juris- 
diction. I  asked  Mr.  Herschell  whether  he  could  point  out 
any  claim  arising  on  a  charterparty  in  which  the  Court  of 
Admiralty  had  jurisdiction  ?  He  said,  No,  except  a  matter 
which  would  come  within  the  second  part  of  this  clause, 
''or  an  agreement  in  relation  to  the  carriage  of  goods  in  any 
ship."  So  that  practically,  the  argument  comes  to  this,  that 
we  must  disregard  and  give  no  effect  whatever  to  the  first 
words  of  this  sub-section.  In  my  opinion  no  sufficient  rea- 
son has  been  given  to  justify  us  in  disregarding  these  words 
or  declining  to  give  them  their  natural  meaning.  After  what 
has  been  already  said,  I  will  refer  to  two  only  of  the 
points  pressed  upon  us.  It  has  been  said  that  this  comes 
within  an  act  which  transfers  to  the  county  courts  admi- 
ralty jurisdiction,  and    therefore  we  ought  to  restrict  the 

Q)  11  ed.,  p.  100. 
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power  given  by  this  section  to  powers  which  the  Court  of 
Admiralty  has.  We  must  consider  here  how  and  when  this 
power  was  given.  It  was  not  given  in  the*original  [240 
act,  and  although  this  subsequent  act  is  an  act  which  is  to 
be  read  as  part  of  the  first  act,  yet  it  is  in  fact  a  subsequent 
act  giving  additional  power  to  the  county  courts.  This  gets 
rid  of  a  great  deal  of  the  argument  adduced  by  the  respond- 
ents. Parliament  had  given  by  the  first  act,  some  part  of 
the  admiralty  jurisdiction  to  the  county  court,  and  here  it 
does  not  in  terms  say  it  gives  such  jurisdiction  in  this  mat- 
ter as  the  Court  of  Admiralty  had,  but  having  given  to  the 
county  court  certain  admiralty  jurisdiction,  with  a  power 
to  transfer  cases  to  the  Court  of  Admiralty,  and  with  power 
to  appeal  to  the  Court  of  Admiralty,  it  thinks  fit  to  give  the 
county  court  this  additional  power,  not  altering  the  power 
of  appeal  or  the  power  of  transfer.  It  only  comes  to  this  that 
Parliament,  having  given  certain  admiralty  jurisdiction  to 
the  county  court  and  giving  it  this  additional  power  in  mat- 
ters or  contracts  relating  to  the  use  or  hire  of  ships,  still  left 
a  power  of  transfer  to  the  Court  of  Admiralty  and  still  left 
the  appeal  to  the  Court  of  Admiralty.  Therefore  assuming 
tcfr  the  purpose  of  my  judgment,  that,  as  regards  this  par- 
ticular cause  of  action  there  would  be  a  power  of  transfer  to 
the  Admiralty  Court,  and  that  there  is  in  cases  like  this,  an 
appeal  to  the  Admiralty  Court — although  it  must  not  be  con- 
sidered that  I  express  an  opinion  that  it  is  so,  that  question 
not  being  now  before  us — but  taking  the  argument  as  in 
favor  of  the  prohibition  most  strongly,  and  assuming  that 
there  would  be  such  a  power  of  transfer  and  of  appeal  to 
the  Court  of  Admiralty,  the  supposed  difficulty,  when  the 
terms  and  circumstances  under  which  the  act  was  passed  are 
considered,  does  not  in  my  opinion  justify  us  in  declining  to 
give  effect  to  the  words  of  the  later  act. 

The  only  other  point  which  I  mention  is  this,  that,  ac- 
cording to  our  decision,  there  will  be  a  lien  practically  on 
the  ship  in  respect  of  a  similar  claim  of  a  limited  amount 
when  there  is  no  such  right  in  respect  of  similar  claims  of  a 
greater  amount ;  but  it  only  comes  to  this  that  Parliament 
has  thought  fit  to  pass  an  act  which,  according  to  its  true 
construction,  does  give  that  right ;  and  if  that  is  so,  it  is  the 
duty  of  this  court  to  cut  down  the  enactment,  because  the 
act  has  done  something  which  may  be  thought  inconsistent 
with  the  law  not  having  been  altered  as  regards  claims  of 
*a  larger  amount?  In  my  opinion,  no  such  consid-  [241 
erations  ought  to  induce  us  to  say  that  effect  is  not  to  be 
given  to  the  clear  words  of  an  act  of  Parliament. 
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James,  L.J.:  It  may  not  be  inconvenient  to  add  this  with 
regard  to  one  point.  A  great  deal  has  been  said  about  the 
power  of  transferring  to  the  Court  of  Admiralty  ;  but  when 
the  Court  of  Admiralty  sits  as  an  appeal  court  its  decision 
is  final ;  but  where  the  matter  is  transferred  to  it,  it  is  trans- 
ferred subject  to  an  appeal  to  the  High  Court  of  Justice. 

Appeal  allowed. 

Solicitors  for  plaintiffs  :  Coote  &  Diver^  Yarmouth. 
Solicitors  for  defendants  :  T,  Cooper  <6  Co, 

See  29  Eng.  Rep.,  842. 


[6  Exchequer  Division,  247.] 
March  9,  1880. 

247]     *The  Attoeney-General  v.  The  London  and 

North  Western  Railway  Company. 

FCeverwe — Railway  PoMenger  Duty — 5  <fe  6  Viet.  e.  79,  «.  2 — Sum  charged  <w  Fare — 
Sum  charged  to  cover  t?ie  Oovertwient  Duty,  or  for  eztra  Accommodation. 

By  5  A  6  Vict.  c.  79,  a  duty  at  the  rate  of  £5  per  cent,  is  payable  upon  all  sums 
received  or  charged  for  the  hire,  fare,  or  conveyance  of  passengfers  upon  any  railnray. 
A  local  act  fixed  the  minimum  rates  to  be  charged  by  the  defendants  ''for 'the  con- 
veyance of  passengers  along  the  said  railwa}^  including  the  tolls  for  the  use  of  the 
railway,  and  of  carriages,  and  for  locomotive  power,  and.  every  other  expense  inci- 
dental to  such  conveyance  as  aforesaid,  except  government  duty."  In  order  to 
cover  the  duty  of  £5  per  cent.,  the  defendants  required  passengers  to  pay  in  addition 
to  the  sum,  whether  maximum  or  otherwise,  nominally  charged  for  fare  a  further  sum 
of  five  per  cent. : 

Held,  that  the  duty  was  payable  on  the  entire  amount  received  by  the  defendants, 
and  not  merely  on  the  amount  nominally  charged  for  fare. 

Semble,  that  the  duty  would  be  so  payable,  although  the  amount  received  exceeded 
that  which  the  defendants  were  lawfully  entitled  to  charge. 

Qiicere,  whether  the  company  were  entitled  to  add  the  five  per  cent  to  their  fares 
to  cover  the  government  duty. 

The  defendants  provided  sleeping  saloon  carriages  available  for  first  class  passen- 
gers on  payment  of  a  special  charge  in  addition  to  the  ordinary  fare,  and  provided 
with  sleeping  accommodation,  a  lavatory,  and  other  conveniences.  When  the  car- 
riages arrived  at  their  destination  they  were  put  into  a  siding  where  the  passengers 
could  remain  until  the  morning,  and  a  special  servant  was  employed  to  wait  upon 
them,  to  call  them  when  they  wished,  and  to  bring  them  hot  water  when  they  were 
called : 

Meld,  that  the  accommodation  so  provided  was  incidental  to  the  conyeyance  of 
passengers,  and  therefore  the  extra  charge  was  a  fare,  on  which  duty  was  payable, 
within  the  meaning  of  6  <&  6  Vict.  c.   79. 
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[5  Exchequer  Dirisiorj,  254.) 
Dec.  10,  187'J. 

*FiKCii  and  Another  v.  The  Great  Westerx       [254 

Railway  Company. 

Jiiffhl  of  IV^v — Award  under  IncloKure  Act — ETilargeninU  of  Utter  of  Way. 

Wliere  there  is  an  express  j^rant  of  a  private  rij^ht  of  wa}*  to  a  particular  place  to  the 
unrestricted  use  of  which  the  grantee  of  tlie  rijrht  of  way  is  entitled,  the  ^rant  is  not 
to  be  restricted  to  .access  to  the  land  for  purposes  for  which  access  would  be  required 
at  the  time  of  the  grant. 

By  an  inclosure  award  a  road  was  set  out  as  a  carriage  road  and  driftway  from  a 
highway  to  certain  of  the  inclosed  lands.  The  defendants,  a  railway  company,  ac- 
quired some  of  tliese  lands,  and  built  a  cattle  pen  tliereon  adjoining  their  railway, 
and  used  the  road  for  tlie  passage  to  and  from  the  higliway  of  cattle  that  were  to  be 
or  had  been  conveyed  on  tJieir  railway,  such  user  being  much  greater  than  the  user 
at  the  time  of  the  grant,  which  was  exclusively  for  agricultural  purposes  : 

Held^  that  this  wa.s  a  lawful  user  on  their  part,  and  that  ihey  were  not  restricted 
to  the  user  which  existed  at  the  time  of  the  grant. 

Special  case,  from  which  the  following  facts  appeared. 

The  claim  in  the  action  was  for  damages  for  trespasses 
alleged  to  have  been  committed  by  the  defendants  on  certain 
lands  of  the  plaintiflFs,  known  as  Broadmead  Drove  or  Fisher- 
ton  Drove,  in  the  parish  of  Pisherton-Anger,  in  the  county 
of  Wilts,  a^nd  for  an  injunction  to  restrain  the  defendants 
from  committing  further  trespasses  of  a  like  nature. 

In  the  year  1790  certain  open  and  common  lands  in  the 
parishes  of  Berwick  St.  James,  and  Fisherton-Anger,  in 
the  county  of  Wilts,  were  inclosed  under  an  act  29  Geo.  3, 
c.  xlii.  The  commissioners  allotted  certain  roads,  and 
among  others  the  following:  "One  other  private  carriage 
road  and  driftway  of  the  brefidth  of  twenty  feet,  called 
Broadmead  Drove,  branching  out  of  the  turnpike  road  lead- 
ing from  Salisbury  towards  Wilton,  at  or  near  the  northwest 
corner  of  Churchfield,  and  extending  from  thence  in  a  south- 
ward direction  by  the  west  side  of  Churchfield  over  an  allot- 
ment hereinafter  described,  and  awarded  to  the  said  James 
Lord  Malmesbury,  to  a  small  old  inclosed  meadow  belong- 
ing to  the  said  James  Lord  Malmesbury,  called  Spring  Ditch 
Close,  and  then  turning  westwards  and  continuing  over  the 
same  allotment  to  the  said  James  Lord  Malmesbury,  to  the 
east  corner  of  an  old  inclosed  meadow  belonging  to  James 
Feltham,  which  *said  road  or  way  we  the  said  com-  [255 
mlssioners  do  hereby  award,  order,  and  appoint,  shall  forever 
hereafter  remain  a  private  carriage  road  and  driftway  for  the 
use  of  the  respective  owners  and  occupiers  for  the  time  be- 
ing of  the  allotment  over  which  the  same  passes,  and  of  sev- 
31  Eng.  Rep.  84 
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eral  old  inclosed  meadows  and  woodlands  belonging  to  the 
said  James  Lord  Malmesbury,  a  meadow  called  Broadmead 
belonging  to  William  Hayter,  Esquire,  and  the  said  inclosed 
meadow  belonging  to  James  Feltham  to  which  the  same 
road  leads." 

The  freehold  of  the  land  over  which  the  last  mentioned 
private  carriage  road  and  driftway  passed  became  vested  in 
the  plaintiflfs. 

An  allotment  on  the  east  side  of  Broadmead  Drove  con- 
taining 4a.  1r.  Up.  was,  inter  alia,  allotted  to  James  Lord 
Malmesbury.  The  defendants  became  possessed  in  fee 
simple  under  their  statutory  powers  for  the  purposes  of  their 
"undertaking  of  a  small  portion  of  the  above  mentioned  allot- 
ment of  4a.  1r.  Up.  from  the  successors  in  title  of  William 
Hayter,  who  had  obtained  the  same  by  exchange  with  Lord 
Malmesbury,  and  on  it  they  erected  a  cattle  pen. 

The  cattle  pen  had  been  used  by  the  defendants  for  some 
time  past  for  the  purpose  of  collecting  cattle  conveyed  to 
that  spot  by  them  as  carriers  on  their  railway,  or  else  to  be 
conveyed   thence  by  them  in  a  similar  manner.     For  this 

Eurpose  cattle  were  driven  from  the  cattle  pen  along  the 
►rove  to  the  highway,  and  also  from  the  highway  along  the 
Drove  to  the  cattle  pen. 

No  public  road  exists  from  the  cattle  pen  to  the  highway; 
but  before  any  land  was  acquired  by  the  defendants  it  had 
been  the  undisputed  practice  for  many  years  for  owners  and 
occupiers  of  the  lands  lying  on  either  side  of  the  Drove  (in- 
cluding the  lands  now  belonging  to  the  defendants)  to  drive 
as  of  right  along  the  Drove  cattle  to  be  pastured  upon,  or 
that  had  been  pastured  upon  such  lands,  and  carts  loaded 
with  agricultural  produce,  fodder,  and  manure,  that  had 
been  produced  upon  or  were  reqiiired  for  use  upon  such  lands 
to  and  from  the  turnpike  road.  All  rights  of  the  formf^r 
owners  and  occupiers  of  the  lands  of  the  defendants  arising 
out  of  such  ownership  and  occupation  became  vested  in  the 
defendants. 

The  plaintiflfs  were  owners  of  a  large  lunatic  asylum  close 
256]  to  *the  Drove,  and  the  traffic  occasioned  by  the  de- 
fendants so  driving  cattle  on  the  Drove  was  accompanied  by 
much  noitje,  which  was  heard  in  the  asylum. 

The  plaintiffs  and  their  predecessors  in  title  always  re- 
paired the  Drove  at  their  own  expense,  and  were  put  to  ex- 
pense in  keeping  it  in  repair,  on  account  of  the  use  made  of 
it  by  the  defendants  as  above  mentioned. 

The  plaintiffs  contended  that  by  the  terms  of  the  award 
the  Drove  could  not  be  lawfully  used  except  as  a  private 
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carriage  road  and  driftway  by  the  owners  and  occupiers  of 
the  lands  therein  described  as  the  allotment  over  which  the 
road  passes,  the  several  old  inclosed  meadows  and  wood- 
lands belonging  to  James  Lord  Malmesbury,  the  meadow 
called  Broadmead,  at  the  date  of  the  award,  and  the  inclosed 
meadow  at  that  time  belonging  to  James  Feltham. 

The  question  for  the  opinion  of  the  court  was :  Whether 
the  defendants  were  entitled  under  the  award  or  otherwise 
to  use  the  Drove  for  the  purpose  of  driving  cattle  thereon, 
between  the  cattle  pen  and  the  highway,  which  cattle  they 
Lad  conveyed  or  were  about  to  convey  on  their  railway. 

1879.  Dec.  1.  A.  Charles^  Q.C.  {Bromley^  with  him), 
argued  for  the  plaintiffs,  and 

Her  Schelly  Q.C.  {Medd  with  him),  for  the  defendants. 
The  arguments  and  cases  cases  cited  appear  in  the  consid- 
ered judgment  of  tlie  court. 

Cur.  adv.  vult. 

Dec.  10.  The  judgment  of  the  Court  (Kelly,  C.B.,  and 
Stephen,  J.)  was  delivered  by 

Stephen,  J.:  This  was  a  special  case  argued  before  us 
on  the  1st  instant.  The  material  facts  were  as  follows:  A 
highway  runs  from  Salisbury  to  Wilton.  The  plaintiffs  are 
the  owners  of  certain  closes  on  the  south  side  of  this  high- 
way, and  also  of  the  soil  of  a  drove  called  Broadmead  Drove, 
which  separates  two  of  those  closes. 

The  Great  Western  Railway  runs  parallel  to  the  high 
road  and  to  the  south  of  the  closes  above  mentioned.  Broad- 
mead Drove  runs  to  and  across  the  railway,  and  thence  con- 
tinues its  course  in  *a  westerly  direction  to  other  [257 
closes  which  need  not  be  mentioned.  At  the  point  of  junc- 
tion between  the  Broadmead  Drove  and  the  railway,  the 
company  have  constructed  a  cattle  pen  on  land  taken  by 
them  under  their  parliamentary  powers,  which  land  was 
formerly  part  of  a  meadow  containing  rather  more  than  four 
acres  belonging  to  Mr.  William  Hayter.  The  company  are 
in  the  habit  of  driving  cattle  from  all  parts  of  the  neighbor- 
hood to  this  pen,  and  of  collecting  cattle  brought  by  the 
railway  from  all  parts  of  their  system,  and  driving  such 
cattle  along  Broadmead  Drove  to  the  high  road  and  thence 
to  other  places  in  the  neighborhood.  The  question  is, 
Mrhether  they  are  entitled  to  use  the  Drove  in  this  manner, 
under  the  following  circumstances : 

Before  1790  all  the  land  in  question  was  common  field. 
In  1790  an  inclosure  award  was  made  whereby,  after  recitals 
as  to  their  authority  and  proceedings,  the  commissioners  set 
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out  certain  roads  in  the  following  words:  "We  have  set 
out  and  appointed,  and  by  this  our  award  do  set  out  and 
appoint,  the  several  roads  and  ways  in,  through,  and  over, 
or  by  the  sides  of,  the  new  inclosures  or  allotments  to  be 
made  by  virtue  of  the  said  act,  in  such  directions  and  of 
such  breadths  as  are  hereinafter  mentioned  apd  particularly 
described  (that  is  to  say),  (6.)  One  other  private  carriage 
road  and  driftway  of  the  breadth  of  twenty  feet  called 
Broadmead  Drove"  (then  follow  the  abuttals),  ''  which  said 
road  or  way  we,  the  said  commissioners,  do  hereby  award, 
order,  and  appoint  shall  forever  hereafter  remain  a  private 
carriage  road  and  driftway  for  the  use  of  the  respective 
owners  and  occupiers  for  the  time  being  of  the  allotment 
over  which  the  same  passes  and  several  old  inclosed  meadows 
and  woodlands,"  one  of  which  was  the  field  of  about  four 
acres  in  extent  already  referred  to. 

There  seems  to  be  no  doubt  that  at  the  time  of  the  award 
the  driftway  in  question  served  merely  as  a  mode  of  access 
to  a  few  meadows  used  exclusively  for  agricultural  purposes. 
The  Great  Western  Railway  now  passes  through  some  of 
these  meadows,  and  the  cattle  pen  already  mentioned  is  in 
one  of  them.  The  result,  of  course,  is  that  probably  thou- 
sands of  cattle  pass  along  the  driftway  for  every  one  that 
passed  when  the  award  was  made,  and  the  question  is 
whether  such  a  user  of  the  way  allotted  by  the  award  can 
be  justified. 

258]  *Upon  the  whole  we  are  of  opinion  that  it  can  be 
justified,  that  the  right  of  way  is  general  in  its  terms,  and 
that  though  the  altered  circumstances  of  the  land  have 
greatly  increased  the  traffic  on  the  road,  that  circumstance 
does  not  affect  the  right  of  the  Great  Western  Railway  as 
owners  and  occupiers  for  the  time  being  to  make  use  of  it  in 
the  manner  above  described. 

We  have  not  arrived  at  this  conclusion  without  some  diffi- 
culty, as  the  authorities  which  bear  upon  it  are  many,  and 
some  of  them  may  not  be  altogether  consistent. 

The  view  presented  to  us  on  behalf  of  the  plaintiffs  was 
that  the  provisions  in  the  award  gave  the  owners  and  occu- 
piers for  the  time  being  a  right  to  use  the  private  way  as  a 
driftway  for  bringing  cattle  to  and  from  the  different  closes 
w^hich  it  traverses,  and  for  no  other  purpose.  That  is  to 
say,  the  defendants'  land  having  been  agricultural  land  at 
the  time  when  the  act  passed,  the  road  to  it  can  still  be  used 
only  to  the  extent  to  which,  and  in  the  same  manner  as  it 
was  used  while  the  land  was  agricultural  land,  although  the 
land  was  awarded  to  the  predecessors  of  the  company  with- 
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ont  any  particular  description,  or  limitation,  or  qualification. 
In  support  of  this  view  reference  was  made  to  the  following 
authorities:  1  Rolle's  Abridgment,  fol.  391,  pi.  3;  Howell 
V.  Kl7ig{\  Lawton  v.  Wardi^)^  Allan v,  Oommei^\  Skull  v. 
Olenister{^\  and  Williams  v.  James  {^),  All  these  authori- 
ties, except  Allan  v.  Oomme  and  Skull  v.  Olenister^  refer 
to  cases  of  prescription,  and  may  be  said  to  establish  the 
proposition  that  where  there  is  a  right  of  way  proved  by 
user,  the  extent  of  the  right  must  be  measured  by  the  ex- 
tent of  the  user.  The  strongest  and  the  most  recent  case  of 
this  kind  is  Wimbledon  and  Putney  Commons  Conservators 
V.  Dixon  ("),  in  which  it  was  held  that  immemorial  user  of  a 
way  over  Wimbledon  Common  for  agricultural  purposes  did 
not  authorize  its  use  for  the  purpose  of  carting  building  ma- 
terials to  a  place  on  which  houses  were  to  be  erected. 

Of  the  cases  which  were  mentioned,  two  were  cases  of  ex- 
press grants,  namely,  Allans.  Oomme  i^)  and  Skull  v.  Olen- 
ister  (*).  *The6e  require  examination,  as  their  con-  [259 
sistency  with  authorities  referred  to  on  the  other  side  is  not 
immediately  apparent,  though  we  do  not  say  that  they  are 
really  inconsistent.  In  Allan  v.  Oomme  {^)  there  was  re- 
served to  the  occupiers  of  a  certain  tenement ''a  right  of 
way  and  passage  over  the  said  close  to  the  stable  and  loft 
over  the  same,  and  the  space  and  opening  under  the  said 
loft,  and  then  used  as  a  woodhouse."  The  court  held  that 
the  meaning  of  this  reservation  was,  that  the  defendant 
should  be  "confined  to  the  use  of  the  way  to  a  place  which 
should  be  in  the  same  predicament  as  it  was  at  the  time  of 
making  the  deed."  They  did  not,  indeed,  consider  that 
the  right  of  way  depended  on  the  space  being  used  as  a 
woodhouse,  but  they  thought  it  must  be  used  "for  pur- 
poses which  were  compatible  with  the  ground  being  open, 
and  that  if  any  buildings  were  erected  upon  it"  (which 
happened),  "it  was  no  longer  to  be  considered  as  open  for 
the  purpose  of  this  deed." 

In  Henning  v.  Burnet i^\  Parke,  B.,  said:  "In  Allan  v. 
Oomme  (')  a  more  strict  rule  was  laid  down  than  I  should 
have  been  disposed  to  adopt;  for  it  was  said  that  the  de- 
fendant was  confined  to  the  use  of  the  way  to  a  place  which 
should  be  in  the  same  predicament  as  it  was  at  the  time  of 
making  the  deed.  No  doubt  if  a  right  of  way  be  granted 
for  the  purpose  of  being  used  as  a  way  to  a  cottage,  and  the 

(')  1  Mod,  190.  (*)  16  C.  B.  (N.S.).  81. 

(«)  1  Ld.  llnvm,.  76.  C)  Law  Rep.,  2  C.  P.,  577. 

(»)  11  Ad.  &'E.,759.  («)  1  Ch.  !>.,  862;  15  Eng.  R.,  783. 

(^  8  Ex.,  187,  at  p.  192. 
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cottage  18  changed  into  a  tanyard,  the  right  of  way  ceases ; 
but  if  there  is  a  general  grant  of  all  ways  to  a  cottage,  the 
right  is  not  lost  by  reason  of  the  cottage  being  altered." 
Tliis  is  quoted  with  approval  by  Malins,  V.C.,  in  United 
Land  Co,  v.  Or  eat  Eastern  Ry.  Co,  (*). 

It  seems  to  us  upon  the  whole  that  the  proper  view  to 
take  of  Allan  v.  Oommei^)  is  that  it  establishes  no  general 
principle,  but  turns  on  the  construction  of  the  particular 
deed  referred  to — a  deed  bearing  no  resemblance  to  the  grant 
in  the  present  case. 

In  the  case  of  Skull  v.  Olenister  (*),  a  plot  of  land  was 
granted  to  Wheeler,  "  together  with  a  right  of  way  and  pas- 
sage "  over  a  certain  new  road  to  certain  other  roads.  Glen- 
ister  bought  land  adjoining  Wheeler's  close,  but  having  no 
communication  with  the  new  road.  He  afterwards  became 
260]  the  tenant  of  Wheeler's  close,  *and,  wishing  to  build 
on  his  own  close,  stacked  building  materials  on  Wheeler's 
close,  using  the  new  road  in  order  to  bring  them  there.  The 
materials  were  afterwards  conveyed  from  Wheeler's  close  to 
Glenister's  close.  The  case  decides  that,  under  these  cir- 
cumstances, the  learned  judge  who  tried  the  case  was  right 
in  leaving  to  the  jury  the  question  *'  whether  the  defendants 
used  the  way  as  a  way  to  Wheeler's  land,  or  was  it  a  mere 
colorable  use  of  it  for  the  purpose  of  getting  at  their  own 
land?  Did  the  defendants  use  the  way  merely  for  the  pur- 
pose of  carrying  the  building  materials  through  Wheelers 
close  to  their  own  land?"  Williams,  J.,  based  his  judg- 
ment on  a  passage  in  Gale  on  Easements,  which  quotes  at 
length  a  passage  from  Rolle's  Abridgment  and  the  case  of 
Lawton  v.  Wardi^)^  and  concluded  by  saying,  "  these  au- 
thorities appear  to  establish  the  principle  that  if  the  defend- 
ants here  had  directly  used  the  road  in  question  as  a  way 
over  the  grantor's  land  through  Wheeler's  close  to  Glenis- 
ter's, that  would  have  been  an  excess  of  the  right.  The 
question  was  whether  they  had  not  substantially  done  so." 

On  the  authority  of  these  cases,  particularly  on  that  of 
Skull  V.  Olenister  (*),  we  were  pressed  to  say  that  to  use 
Broadmead  Drove  as  a  way  on  to  Hayter's  meadow  merely 
in  order  to  pass  out  of  Hayter's  meadow  by  the  railway 
which,  subsequently  to  the  award,  had  been  made  through 
it,  was  an  excess  of  the  right  conferred  by  the  award.  It 
must  be  admitted  that  there  is  a  considerable  resemblance 
between  the  cases,  though  they  are  not  absolutely  identical. 
To  use  a  private  road  into  one  close  merely  in  order  to  pass 

(')  Law  Rep.,  17  Eq..  158;  7  Eng.  R.,  738.     (»)  16  C.  B.  (N.S.).  81. 
O  11  Ad.  A  E.,  769.  O  1  Ld.  Kayra.,  75. 
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over  it  into  an  adjacent  close  is  not  quite  the  same  thing  as 
to  use  a  private  road  into  a  close  in  order  there  to  make  use 
of  a  public  highway  carried  through  the  close  subsequently 
to  the  grant.  We  must  also  observe,  upon  the  judgment  of 
Williams,  J.,  that  all  the  authorities  quoted  in  the  passage 
from  Gale  on  Easements  are  cases  in  which  the  right  was 
prescriptive,  and  the  question  to  be  solved  was  the  extent 
of  the  grant  to  be  inferred  from  user.  Moreover,  one  of  the 
two  passages  quoted  from  Rolled)  seems  inconsistent  with 
the  inference  deduced  from  the  authorities.  "In  trespass 
for  breaking  his  *close,  if  the  defendant  justifies  going  [261 
over  this  close  because  he  hath  used  time  out  of  mind  to 
have  a  way  over  it  from  D.  to  Blackacre,  and  the  plaintiff 
replies  that  at  the  time  of  the  trespass  the  defendant  went 
with  his  carriages  from  D.  to  Blackacre,  and  thence  to  a 
mill,  this  will  not  maintain  his  action,  for  when  the  defend- 
ant was  at  Blackacre  he  might  go  whither  he  would."  These 
considerations  are  not  without  their  weight,  though  prob- 
ably, if  they  stood  alone,  we  should  not  regard  them  as 
warranting  us  in  diflfHring  fro'm  Skull  v.  Glenister  (*).  There 
are,  however,  several  later  decisions  on  cases  closely  analo- 
gous to  the  one  before  us  which  must  now  be  considered. 
Before  examining  them  we  may  remark  that  one  distinction 
between  the  cases  cited  on  behalf  of  the  plaintiff  and  the 
case  before  the  court  is,  that  the  former  are.  cases  of  a  grant 
of  a  way,  or  of  prescription,  which  implies  a  grant.  The 
latter  is  one  in  which  the  way  is  granted  under  an  award 
made  under  an  Inclosure  Act,  which  grants  to  the  predeces- 
sors in  title  of  the  defendants  a  piece  of  land,  which  they 
are  entitled  to  enjoy  without  restriction  or  limitation.  In 
this  the  case  before  the  court  resembles  the  cases  which  we 
now  proceed  to  consider.  They  seem  to  us  to  establish  the 
principle  that  where  there  is  an  express  grant  of  a  private 
right  of  way  to  a  particular  place,  to  the  unrestricted  use  of 
which  the  grantee  of  the  right  of  way  is  entitled,  the  grant 
is  not  to  be  restricted  to  access  to  the  land  for  the  purposes 
for  which  access  would  be  required  at  the  time  of  the  grant. 
The  first  of  these  cases  is  the  United  Land  Company  v. 
Oreat  Eastern  Ry,  Co.  (').  In  this  case  the  Great  Eastern 
Kailway  purchased  from  the  Crown  land  for  the  purpose  of 
their  line,  intersecting  land  acquired  by  the  Crown  under  an 
act  of  Parliament  which  prohibited  building  upon  it,  as  it 
was*  within  the  range  of  the  guns  of  a  fort.  At  the  time  of 
the  purchase  the  land  was  used  only  for  pasture.     The  Great 

(>)  Fol.  891,  pi.  2.  («)  16  C.  B.  (N.S.),  81. 

O  Law  Rep.,  17  Eq.,  158 ;  7  Eng.  R.,  738 ;  Ibid,  10  Ch.,  586. 
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Eastern  Railway  agreed  to  make  four  level  crossings  over 
their  line,  by  which  access  could  be  had  from  one  part  of 
the  severed  land  to  the  other.  Some  years  after  the  agree- 
ment the  part  of  the  land  beyond  the  crossings  was  sold  to 
the  United  Land  Company,  and  the  statutory  prohibition 
against  building  being  removed,  the  land  was  laid  out  in 
lots  for  building  purposes.  The  railway  company  considered 
262]  *that  tlie  level  crossings  ought  not  to  be  used  for  pur- 
poses of  access  to  the  houses  so  built.  It  was,  however,  held 
both  by  Malins,  V.C.  ('),  and  afterwards  by  the  Court  of 
Appeal  in  Chancery  (*),  that  they  were  so  entitled  on  the 
ground  that  '' tlie  crossings  were  to  be  communications  for 
every  purpose  for  which  at  the  time  or  at  any  future  time 
the  owner  should  think  fit  to  appropriate  his  land."  This 
comes  very  near  to  the  case  before  us,  though  no  doubt  there 
were  several  circumstances  in  the  grant  which  threw  more 
light  on  the  actual  intention  of  the  parties  than  is  to  be  had 
in  the  case  before  us. 

Newcamen  v.  Coulson{*)  more  closely  resembles  the  pres- 
ent case.  An  inclosure  award  made  in  1760  set  out  certain 
roads  for  the  owners  for  the  time  being  of  certain  allotments 
and  their  tenants  and  farmers  to  and  from  certain  allotments. 
It  was  provided  that  one  of  the  roads  should  be  thirty  feet 
wide,  and  that  if  any  owner  of  an  allotment  should  "  street 
out"  the  way  it  should  always  remain  eleven  yards  wide 
between  the  quick-sets.  More  than  a  century  after  the 
award  was  made  one  of  the  allotments  was  used  as  building 
land,  and  the  owner  began  to  convert  the  cart  road  into  a 
metalled  road.  The  plaintiffs  sued  to  restrain  him  from 
doing  so  and  from  using  the  right  of  way  for  other  than 
agricultural  purposes,  but  the  application  was  refused  by 
Malins,  V.C,  and  his  decision  was  upheld  by  the  Court  of 
Appeal.  In  delivering  his  judgment,  the  Vice  Chancellor 
said,  '*  I  am  at  a  loss  to  see  any  principle  on  which  a  person 
who  takes  land  under  an  inclosure  is  bound  for  all  time  to 
use  that  land  for  the  purpose  for  which  it  was  used  when 
the  inclosure  was  made.  If  that  is  the  case  here  it  is  the 
case  all  over  the  country,  and  I  suppose  hundreds  of  thou- 
sands, if  not  millions,  of  acres  of  land  would  have  this  prin- 
ciple applied  to  them,  that  the  owner  of  the  land  under  the 
inclosure  could  only  use  the  land  for  the  purpose  for  which 
it  was  used  when  the  inclosure  was  made,  that  is,  for  agri- 
cultural purposes,  because,  although  they  might  use  the 
land  for  other  purposes,  they  could  not  use  the  roads  for 

(')  Law  Rep.,  17  Eq.,  158;  7  Eng.  R.,  788.  («)  Law  Rep.,  10  Ch.,  586. 

(»)  6  Ch.  1).,  133;  21  Eng.  R,  851. 
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other  purposes.'*  The  Vice  Chancellor  also  laid  stress  on 
the  case  of  Band  v.  Kingscote  (*).  The  pleadings  in  this 
case  are  exceedingly  complicated,  but  the  *eflfect  of  [263 
the  decision  is  shortly  stated  thus  by  Malins,  V.C.:  "The 
decision  in  Dand  v.  Kingscote  {')  was  that  a  reservation  of  a 
right  of  way  from  and  to  the  colliery  entitled  the  man  who 
had  the  right"  (upwards  of  200  years  after  it  was  reserved) 
"to  adapt  it  to  the  improvements  of  the  age,  and  the 
improvements  of  the  age  required  that  he  should  have 
a  right  to  use  a  locomotive  over  the  land."  A  right  of 
way  which  was  granted  to  give  access  to  pastures  may 
lawfully  be  used  for  access  to  a  town  subsequently  built  on 
them  ;  and  if  a  way-leave  reserved  for  working  a  colliery 
by  horse  power  may  lawfully  be  worked  by  steam  power, 
it  seems  difficult  to  resist  the  inference  that  a  driftway 
which  when  granted  gave  access  to  pastures  may  be  used 
for  the  purpose  of  access  to  a  railway  station  afterwards 
built  upon  it. 

Mr.  Charles  attempted  to  distinguish  Newcomen  v.  Coul- 
son  (*)  from  the  case  before  us  on  a  variety  of  grounds.  He 
said  that  in  Newcomen  v.  Coulson  (')  the  road  was  thirty  feet 
wide,  which  the  Vice-Chancellor  regarded  as  clear  proof  that 
it  was  never  intended  to  be  confined  to  agricultural  purposes 
only.  He  also  pointed  out  that  the  owner  of  the  allotment 
had  power  expressly  reserved  to  "street  out"  the  road,  and 
he  observed  lastly  that  the  object  in  that  case  undoubtedly 
was  to  get  access  to  the  allotment  and  not  to  go  beyond  it. 
I^one  of  these  distinctions  appear  to  us  to  be  substantial. 
As  to  those  which  turn  upon  the  character  of  the  road,  it 
must  be  observed  that  in  tne  present  case  no  question  as  to 
the  character  of  the  road  arises.  It  retains  the  width  and 
character  specified  in  the  award.  It  is,  as  it  always  was,  a 
driftway  twenty  feet  wide.  The  only  difference  in  its  user 
is  that  more  cattle  now  pass  along  it  than  was  formerly  the 
case.  As  to  the  point  tnat  in  Newcomen  v.  Coulson  (•)  the 
road  led  to  the  allotment  in  its  new  condition,  whereas  in 
this  cas^  the  cattle  pass  away  from  it  by  the  railway,  it  ap- 
pears to  us  that  it  would  be  impossible  to  maintain  that,  if 
Eeople  were  to  have  free  access  bv  a  private  way  to  new 
ouses  built  on  an  allotment,  they  snould  be  bound  as  often 
as  they  used  that  way  to  rettirn  by  it,  instead  of  using  any 
other  road  which  might  happen  to  be  open  to  them. 

It  is  remarkable  that  Skull  v.  Olenister{*)  was  not  cited 
in  the  *argument  on  Newcomen  v,  Ooidson  C).     It    [264 

C)  6  M.  A  W.,  174.  (»)  6  Ch.  D.,  188 ;  21  Eng.  R.,  851. 

(«)  16  G.  B.  (N.6.),  81. 

31  Eng.  Rep.  86 


674  EXCHEQUER  DIVISION.  [Vol  V. 

1879  Finch  v.  Great  Western  Railway  Co. 

appears  to  us  that  if  the  two  are  inconsistent,  we  must  fol- 
low Newcomen  v.  Coulson  (*),  but  the  cases  may  be  recon- 
ciled (though  the  reasoning  in  the  judgment  of  Williams,  J., 
seems  scarcely  consistent  with  the  latter  case)  by  treating 
Skull  V.  Olenisteri^)  as  deciding  only  that  if  there  is  a 
private  right  of  way  to  one  close,  it  must  not  be  used 
colorably  with  the  real  intention  of  going  to  a  different 
though  adjoining  close.  Upon  the  whole,  therefore,  there 
will  be  judgment  for  the  deiendants  with  costs  of  the  action 
and  special  case. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiffs  :    Oregory^  Rowcliffes  &  Co.^  for 
C.  M.  C.  Whatman,  Salisbury. 
Solicitor  for  defendants  :  R.  R.  Nelson. 

(»)  6  Ch.  D.,  138  ;  21  Eng.  R.,  861.  (»)  16  C.  B.  (N.S.),  83. 

See  24  Eng.  Rep. ,  485  note  ;  28  Eng.  certain  other  qaestions  left  to  tire  joiy 

Bep.,  867  note  ;  26  Alb.  L.  J.,  224,  245.  were  immaterial.     Held,  that  the  jadge 

For  cases  as  to  a  right  of  way  from  ought  to  have  directed  the  yarj  that  no 

necessity,  see  note  to  35  Amer.  Dec,  right  had  been  shown  to  roll  tracks  or 

464  note.  carry  burdens  not  commonly  carried  bj 

.   The  plaintiff  was  entitled  to  a  right  ordinary  passengers  in  the  use  of  a  foot- 

of  way  on  foot  through  a  passage  across  way  through  the  passage  ;  and  that  the 

defendants'    premises.     This    passage  first  question  alone  ought  to  have  been 

had  been  formerly  level  throughout,  left  to  the  jury ;  but  as  that  question 

with  the  exception  of  a  three  inch  step,  appeared  to  have  been  properly  and 

The  defendants  raised  part  of  the  pas-  fairly  tried,  the  circumstance  that  other 

sage,  causing  an  ascent  of  four,  with  a  issues^  of  a  different  nature  had  also 

descent  of  three  steps.     The  plaintiff  been  submitted  erroneously  to  the  jury 

brought  an  action  for  the  obstruction  did  not  form  any  ground  for  setting 

of  his  right  of  way,  caused  by  this  aside  the  verdict  for  the  plaintiff  on  the 

alteration,   and    in    his    statement   of  first  question,  and  that  the  finding  on 

claim  alleged   that  his    servants  had  that  question  and  the  judgment  for  the 

been  in  the  habit  of  carrying  bales  and  plaintiff  upon  it  should  stand :  Austin 

other  heavy  goods  along  the  passage.  9.  Scottish,  etc.,  8  L.  R.,  Ir.,  885,  af- 

Evidence  was  given  to  show-  that  the  firming  Id.  197. 

alterations  prevented  goods  from  being  Where  a  grant  is  made  in  general 

conveyed  by  trucks  along  the  passage,  terms  of  a  right  to  enter  upon  the  lands 

and  that  heavy  burdens  could  only  be  of  the  grantor  and  lay  pipe  for  the  pur- 

carried  through  it  at  much  greater  in-  pose  of  conducting  water  across  them, 

convenience  than  formerly.     The  j  ury,  without  specifying  the  place  or  sise  of 

after  viewing  the  premises,  found,  in  pipe,  after  the  grantee  has,  with  the 

answer  to  questions  left  to  them  by  the  acquiescence  of  the  grantor,  once  laid 

judge,  (a)  that  the  passage  was  ren-  the  pipe,  what  was  before  indefinite  and 

dered  by  the  alterations  substantially  general  becomes  fixed  and  certain,  and 

less  convenient  as  a  footway  ;  (b)  that'  the    easement    cannot    thereafter    be 

it  was  rendered  substantially  less  con-  changed  ;  it  can  neither  be  exercised  in 

yen  lent  for  persons  on  foot  carrying  any  other  place  nor  can  the  size  of  the 

such  burdens  as  might,  previous  to  the  pipe   be  increased  :   On  thank  «.  Lake 

alterations,  have  been  carried  through  Shore,  etc.,  71  N.  Y.,194,  afi&rming  8 

it ;  (c)  and  that  the  carrying  of  burdens  Hun,  13  ;  Evangelical,  etc.,  %.  Buffalo, 

on  trucks  Was  a  reasonable  use^  of  the  etc.,  64  N.   Y.,  561,  affirming  4  Hun, 

passage    previous  to   the    alterations.  419,  6  Thomp.  <fc  Cook,  589. 

On  the  hearing  of  the  appeal  the  plain-  The  owners  of  three  lots  of  land,  A., 

tiff  admitted  that  the  findings  upon  B.  and     C,  constructed,  in   1844,  an 


Vol  v.]                               EXCHEQUER  DIVISION.  675 

Finch  V.  Great  Western  Railway  Co.  1879* 

aquedact  from  a  spring  on  lot  C  to  the  use  hj  the  vendor  in  connection  with 

respective  buildings  on  each  lot,  but  the  portion  conveyed  ;  knowledge  on 

did  not  define  their  rights  to  the  use  of  his  part  of  their  existence  is  sufficient, 

the  water.     In  1869  the  buildings  on  and  this  may  be  shown  otherwise  than 

lot  C  were  removed,  and,  in  1871,  the  by  actual  use. 

use  of  the  water  on  that  lot  was  discon-  The  incidents  which  pass  as  appurte- 
tinued.  In  1877  all  the  lots  were  nances  must  be  open  and  visible,  and 
owned  by  the  same  person  and  he  con-  where  no  knowledge  will  be  inferred  : 
veyed  lot  A  and  the  house  thereon,  Nicholas  v.  Chamberlain  (1  Cro.  Jac., 
which  for  about  nine  years  had  been  121),  distinguished, 
occupied  by  the  plaintiff  and  others  as  The  appurtenances  which  pass  in 
tenants,  to  the  plaintiff  by  a  deed,  such  case  are  not  limited  to  those  abso- 
which  gave  him  the  right  to  take  water  lutely  necessary  to  the  enjoyment  of 
from  the  spring  **  by  the  aqueduct  as  the  property  conveyed  ;  it  is  sufficient 
now  laid  from  said  house  to  said  spring  if  full  enjoyment  of  the  property  can- 
to the  extent  and  as  has  been  the  cus-  not  be  had  without  them, 
tom  of  the  occupants  of  the  house  H.  being  the  owner  of  premises  upon 
hereby  conveyed,  grantee  not  to  use  which  was  a  mill  known  as  ''  The  Old 
more  than  one-fourth  of  the  water  con-  Mill,"  and  a  dam  and  reservoir,  the 
veyed  in' said  aqueduct  for  the  use  of  water  from  which  was  conducted  to 
the  occupants  of  said  house."  the  mill  by  a  flume,  conveyed  "The 
Held,  that  the  "  custom"  referred  to  Old  Mill "  to  B.,  the  deed  granting  the 
was  that  of  the  tenants  and  not  that  of  right  to  use  the  water  of  Uie  reservoir 
the  original  builders  of  the  aqueduct,  for  the  benefit  of  the  mill,  with  the 
that  the  grantee  had  the  right  to  the  condition  however  that  in  case  the  mill 
use  of  the  water  not  exceeding  one-  should  not  be  kept  in  use,  the  water 
fourth  of  the  whole  capacity  of  the  privileges  and  right  of  flowage  should 
aqueduct,  in  the  same  quantity  and  cease  and  revert  to  H.  H.  subsequently 
with  the  same  force  as  such  tenants  contracted  to  sell  and  convey  to  B.  a 
had  used  it ;  and  could  maintain  a  portion  of  the  lands  lying  between 
bill  in  equity  against  his  grantor,  "The  Old  Mill"  and  the  reservoir, 
who  continued  to  own  lot  B,  and  a  upon  which  B.  erected  a  new  mill, 
person  to  whom  lot  C  had  been  con-  taking  the  water  from  the  reservoir  for 
veyed  after  the  deed  to  the  plaintiff,  its  use.  B.  subsequently  assigned  his 
with  a  right  to  use  the  water,  to  re-  contract  back  to  H.  and  released  the 
strain  them  from  interfering  with  such  title  acquired  under  it.  H.  thereupon, 
use.  Held,  also,  that  the  plaintiff  was  without  reference  to  the  contract,  con- 
not  estopped  to  assert  his  rights  by  the  veyed  to  S.  the  premises  embraced 
fact  that  he  had  sold  to  the  grantee  of  therein,  with  appurtenances  as  to  which 
lot  C,  lead  pipe  with  the  knowledge  nothing  was  said  in  the  contract, 
that  he  intended  to  use  it  to  connect  "  The  Old  Mill  "  was  afterwards  de- 
his  house  with  the  aqueduct :  Wright  stroyed  by  fire  and  was  not  rebuilt.  H. 
V.  Newton,  130  Mass. ,  552.  conveyed  the  lands  upon  which  was  the 
Where  one  has  a  right  of  way  over  reservoir  to  defendant  C. ,  who  pro- 
the  lands  of  another,  he  may  do  what-  ceeded  to  fill  up  the  reservoir  and  re- 
ever  is  suitable  and  proper  to  put  the  move  the  flume.  In  an  action  to 
way  in  good  order,  provided  it  be  done  restrain  the  doing  this,  held,  that  as 
without  unnecessary  inconvenience  to  by  the  assignment  of  the  contract  to  H. 
the  owner  of  the  fee :  McMillen  «.  he  became  reinvested  with  the  entire 
Cronin,  13  Hun,  68.  title,  freed  from  .the  equities  of  the  con- 
Where  the  owner  of  an  entire  estate  tract,  the  date  of  the  deed  to  S.  became 
conveys  a  portion  thereof,  the  pur-  the  date  of  the  sale,  and  the  water- 
chaser  takes  the  same  with  all  the  in-  power  then  in  use  for  the  mill  and 
cidents  and  appurtenances  which  visibly  incident  and  appurtenant 
appear  at  the  time  of  the  sale  to  belong  thereto  passed  by  the  deed  ;  and  that 
to  it,  as  between  it  and  the  portion  re-  therefore  the  action  was  maintainable  : 
tained.  Simmons  v.  Cloonan,  47  N.  Y.,  8,  dls- 

It  is  not  essential  to  the  application  tinguished. 

of  this  rule,  that  at  the  time  of  sale  the  The  assignment  from  B.  to  H.  in 

apparent  incidents  should  be  in  actual  terms  authorized  the  latter  to  convey 
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to  S. ,  and  the  convejance  was  in  pur-  action  against  plaintiff  perpetually  re- 
suance  of  an  arrangement  between  B.  straining  her  from  using  said  sewer, 
and  S. ,  the  consideration  of  the  deed  In  an  action  to  recover  damages  for  al- 
was  about  the  contract  price  with  in-  leged  breach  of  the  covenants,  held, 
terest,  unaffected  by  the  improvements  that  the  right  to  use  the  sewer  was  not 
put  on  the  land  by  B.  Held,  that  all  a  legal  appurtenance  within  the  mean- 
the  facts  justified  a  finding  that  the  in-  ing  of  the  deed,  and  that  therefore  the 
tent  of  the  parties  was  not  simply  to  action  was  not  maintainable, 
carry  out  the  old  contract,  but  that  the  Also,  held,  that  parol  evidence  was 
sale  should  bear  the  date  of  the  deed  not  competent  for  the  purpose  of  'en- 
and  that  the  water  power  should  pass  larging  the  meaning  or  import  of  the 
as  appurtenant.  B.  fitted  the  mill  so  words  used  in  the  deed  :  Green  v.  Col- 
erected  by  him  with  steam  power  to  be  lins,  86  |^.  Y. ,  ^6,  reverung  20  Hun, 
used  when  the  water  supply  was  insuf -  474,  and  distinguishing  Mott «.  Palmer, 
ficient.  Held,  that  this  did  not  pre-  1  N.  Y.,  564,  Pettit  «.  Shepard,  32  id., 
vent  the  passing,  under  the  deed  to  S.,  97,  and  Adams  v.  Conover,  22  Hun, 
as  appurtenant  of   the  right   to   use  424. 

the    water,  as    the   water  power  was  Where  the  owner  of  land  grants  a 

necessary  to  the  full  enjoyment  of  the  right  of  way  over  his  land  for  a  switch 

property :    Simmons    «.    Cloonan,    81  from  a  railroad  to  the  land  of  one  of 

N.  Y.,  557.  the  grantees,  to  be  used  by  the  gran- 

Where,  at  the  time  of  a  grant,  there  tees  and  others  for  railroad  and  switch 

is  an  apparent  easement  over  adjoining  purposes,  and  the  owners  of  such  right 

lands  belonging  to  another,   but  not  of  way  purchased  eighty  acres  of  land 

necessarily  attached  as  an  appurtenance  from  another,  over  a  part  of  which  the 

to  the  land  conveyed  and  to  which  the  switch  was  constructed  so  as  to  reach 

grantor  has  no  title  or  right,  an  inter-  the  coal  land  of  one  of  the  grantees, 

ruption  of  the  use  thereof  by  the  ad-  the  grantor  contributing  nothing  to  the 

joining  owner  does  not  make  the  grantor  expense  of  grading  and  bridging  the 

liable  for  damages  under  covenants  of  track  for  the  switch  ;  it  was  held,  that 

warranty   and    quiet    enjoyment,    al-  this  right  of  way  became  appurtenant  to 

though  the  grant  was  "  with  appurte-  the  coal  land  of  the  grantee  to  which 

nances."  the  switch  was  constructed. 

In  order  to  bind  the  grantor  in  such  A  right  of  way  appurtenant  may  be 

case,  there  should  be  a  covenant  recital  reserved  in  a  conveyance  as  effectually 

or  representation    in    the  conveyance  as  by  a  grant  by  deed.     Hence,  in  a 

that  he  is  the  owner  of  the  easement.  grant  of  a  right  of  way  for  a  railroad 

An  appurtenance  which  is  conveyed  switch,  the  words,  "and  upon  the  fur- 
by  general  terms  in  a  grant  must  be  ther  consideration  that  said  grantees 
something  which  necessarily  attaches  permit  said  grantor  to  use  said  switch 
to  the  lands  conveyed,  as  a  matter  of  and  railroad  the  same  as  the  grantees," 
right.  Such  terms  do  not  convey  a  amount  to  a  legal  and  binding  reserva- 
right  which  the  grantor  was  not  author-  tion  of  a  use  in  common  with  the  gran- 
ized  to  impose  upon  adjoining  lands,  or  tees  of  the  right  of  way  granted,  but 
render  the  grantor  liable  for  breach  of  they  do  not  confer  any  right  in  the 
warranty.  grantor   over    other   land   afterwards 

Defendant    sold    and    conveyed    to  bought  by  the  grantees  for  an  extension 

plaintiff  a  dwelling  house  and  lot  in  of  the  right  of  way  to  their  lands,  in 

the  city  of  T. ,  described  by  metes  and  the  absence  of  any  agreement  to  that 

bounds,  **  with  the  appurtenances,'' the  effect,  and  do  not  even  reserve  a  right 

deed  containing  covenants  of  warranty  of  way  appurtenant  over  the  grantees' 

and  of  quiet  enjoyment.     There  was  at  tract  of  land. 

the  time  a  bathroom  and  watercloset  in  An  easement  or  right  of  way  appur- 

the  dwelling,  the  discharge  pipes  from  tenant  or  appendant  to  an  estate  in  fee 

which  emptied  into  a  sewer  leading  in  land,  or  in  gross  to  the  person  of  the 

from  the  premises  to  and  across  adjoin-  grantor  for  life  or  for  years,  is  incapa- 

ing  premises  owned  by  G.     Defendant  ble  of  alienation  or  conveyance  in  fee. 

had  no  right  to  the  use  of  the  sewer  When  in  gross,  it  is  purely  personal 

across  the  lands  of  G.,  and  he,  subse-  to  the  holder,  and  when  appurtenant, 

quent  to  Uie  conveyance,  brought  an  it  is  attached  to  and  is  an  incident  to 
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the  land,  and  passes  with  it,  whether  of  any  notice  that  the  dam  stood  law- 
the  land  be  conveyed  for.  a  term  of  fully  at  its  existing  height,  and  that 
years,  for  life,  or  in  fee.     It  is  an  inci-  the  deed  would  allow  of  its  mainte- 
dent  to  the  land,  and  cannot  be  sepa-  nance  unchanged ;  that  the  grantees 
rated  from  or  transferred  independent  by  the  judgments  were  not  merely  de- 
of  it.     Sec.  13  of  the  Conveyance  Act  prived  of  an  easement  in  the  lands  of 
has  no  application  to  easements  created  another,  but  lost  by  force  of  a  para- 
outside  of  the  title  to  land,  whether  mount  title  part  of  that  which  was  con- 
appurtenant    or   in    gross :   Koelle  v,  veyed ;   and  so  that  the  covenant  of 
Knecht,  99  Ills. ,  396.  warranty  was  broken  :  Adams  «.  Cono- 
A  watercourse  is  real  property,  and  ver,  87  N.  Y.,  422,  distinguishing  Green 
the  right  to  have  water  flow  in  it  is  v.  Collins,   86  id. ,   246,   and  Burke  v, 
incidental    and    appurtenant    thereto.  Nichols,  2  Reyes,  670. 
Conceding  that  plaintiff  does  not  own  Plaintiff  purchased,  in  1872,  a  prop- 
the  corpus  of  the  water  until  it  shall  erty  adjoining   defendant's    property, 
enter  its  ditch,  yet  the  right  to  have  it  and  to  the  north  of  it.     In  1859,  Cald- 
flow  into  the  ditch  appertains  thereto,  well,  who  then  owned  the  northern 
The  right  of  plaintiff,  the  owner  of  the  property,  granted  by  deed  to  defendant 
watercourse,  to  have  the  water  flow  in  the  privilege  of  piercing  the  south  wall 
King's  river  is  an  incorporeal  heredita-  of  his  building,  carrying  his  stove  pipes 
ment  appertaining  to  its  watercourse  :  into  the  flues,  and  erecting  a  wall  above 
Ditch  Co.  T.  Canal  Co. ,  2  Colorado  Law.  the  south  wall  of  the  building,  to  form 
Reporter,  473,  Sup.  Ct.,  Col.  at  that  height  the  north  wall  of  defend- 
Where  the  owner  of  two  adjoining  ants  building,  which  was  higher  than 
houses  conveys  them  to  different  par-  plaintiffs.     This  deed  was  not  recorded 
ties  by  deeds  describing  them  as  com-  until   1871,  and  plaintiffs  solicitor,  in 
mencing  at  a  fixed  point,  but  running  searching,  did  not  search  under  Cald- 
the  lateral  boundaries  through  the  cen-  well's  name,  after  the  registry  of  the 
tre  of  a  partywall,  the  first  grantee  ac-  deed  by  which  the  title  passed  out  of 
quires  an  easement  in  the  partywall,  Caldwell's  possession  in  1862,  and  did 
even  though  the  wall  is  almost  en-  not,  therefore,  observe  the  deed  creat- 
tirely  upon  the  adjoining    premises  :  ing  the  easement  in  favor  of  defendant. 
Popper   f>.  Peck,   14    N.   Y.   Weekly  Defendant's  northern  window  was  so 
Dig.,  235  do^e  to  plaintiff's  wall,  that  it  was 
Defendant  W.  and  another  conveyed  plain  to    one    narrowly  observing  it 
to  plaintiff  and  another,  by  deed  con-  that  defendant  had  no  separate  north- 
taining  a  covenant  of  warranty  and  of  em  wall,  and  the  defendant's  northern 
quiet    enjoyment,    certain     premises,  wall  above  plaintiff's  building,  resting 
upon  which  was  a  mill,  a  dam  and  pond,  upon  plaintiff's  southern  wall,  was  ob- 
which  furnished  water  power  for  the  vious  to  any  one  looking  from  the  op- 
mill,  and  were  essential  to  its  full  en-  posite  side.of  the  street, 
joyment    and    operation.     The    deed  Held,   that  the    deed  creating    the 
contained  no  express  covenant  in  re*  easement  came  within  the  Registry  Act 
gard  to  the  water  power.     The  gran-  "as    affecting    lands,"  that   plaintiff, 
tees  entered  into  possession,  and  while  however,  was  not  bound  by  the  regis- 
running  the  mill  with  the  dam  at  the  try  of  it  in  1871,  although;  previous  to 
same  height  as  when  the  conveyance  his  purchase,  the  title  iiaving  passed 
was  made,  were  sued  for  overflowing  out  of  Caldwell  in  1862,  but  that  plain- 
the  lands  of  F.  by  means  of  the  dam  ;  tlft  must  be  held  to  have  had  notice  of 
they  gave  their  grantors  notice  of  the  the  easement,   as  the   encroachments 
actions ;  judgment  for  damages  were  were  plainly  visible  :  Ross  v.  Hunter,  2 
obtained  against  them.     In  an  action  Nova  Scotia  L.  R.,  44. 
upon  the  covenants,  held,  that  the  deed  Wher^  after  the  owner  of  two  adjoin- 
purported  to  convey,  at  least  as  an  in-  ing  prennses,  one  being  an  extension  in 
cident  to  the  grant,  the  dam  as  it  then  the  rear  of  the  other,  had  established 
stood,  and  the  water  power  is  thus  in-  a  communication  between  the  front  and 
dicated  and  measured,  which  was  the  rear  buildings,  with  an  entrance  thereto 
essential  and  material  element  of  value  through  the  front  building.     The  two 
in  the  mill  property ;  that  plaintiffs  buildings  were  sold  upon  foreclosure 
had  the  right  to  assume,  in  the  absence  of  mortgages,  the  defendant  purchasing 
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the  front  building,  and  the  plaintiff  Where  the  owner  of  an  estate  has 
that  in  the  rear,  and  then  the  defend-  been  in  the  habit  of  using,  for  the  ben- 
ant  closed  up  the  entrance  in  the  hall-  efit  of  his  estate,  an  easement  first  cre- 
way  between  the  premises  purchased  ated  by  himself  during  the  unity  of  the 
by  him  and  the  rear  building  adjoining  :  ownership,  and  he  sells  the  servient 
Held  (in  a  suit  by  plaintiff  for  relief),  part  of  the  estate,  there  is  no  implied 
that  the  case  is  not  one  entitling  plain-  reservation  to  him  of  the  easement  over 
tiff  to  equitable  interference  :  Schrym-  the  part  so  sold,  except  in  the  case  of 
ser  V.  Phelps,  62  How.,  1.  strict  and  absolute  necessity. 

The  owner  of  a  parcel  of  land,  It  seems  that  the  fact  that  an  ease- 
bounded  on  each  side  by  a  street,  built  ment  is  non-continuous, — ^in  this  case 
a  hotel  on  the  southerly  portion  of  it,  a  right  of  way, — would,  in  any  event, 
having  a  front  on  C.  street,  and  laid  out  prevent  its  reservation  by  implication  : 
over  his  remaining  land,  the  whole  of  Shoemaker  9.  Shoemaker,  11  Abb. 
which  was  known  as  C.  Square,  a  way  N.  C,  80. 

80  feet  wide,  from  C.  street  to  the  A  testator,  who  was  the  owner  of  a 
street  in  the  rear  of  the  hotel.  He  then  block  of  land,  devised  to  his  son  that 
mortgaged  to  A.  the  land  on  which  the  portion  of  it  which  was  occupied  by 
hotel  stood,  describing  it  by  metes  and  his  son  at  the  testator's  death,  and  de- 
bounds,  which  excluded  the  way.  The  vised  to  his  daughter  the  portion  of  it 
land  was  conveyed  with  all  the  appurte-  occupied  by  himself.  The  testator 
nances  thereto  belonging,  and  the  had,  during  his  lifetime,  exercised  a 
boundary  line  was  descrited  as  begin-  right  of  way  over  a  portion  of  the  land 
ning  at  the  comer  of  C.  street  and  0.  in  his  son's  occupation,  to  gain  aooeas 
Square,  and  its  northerly  line  as  on  C.  to  the  land  in  his  own  occupation. 
Square.  After  A.'8  deed  was  duly  re-  Held,  that  under  Uie  will  the  dangh- 
corded  the  original  owner  mortgaged  ter  had  the  same  right  of  way.  of  ne- 
the  remaining  land  to  B.,  describing  it  cessity,  which  had  been  exercised  by 
by  metes  and  bounds,  which  included  the  testator  during  his  lifetime :  Camp- 
the  way.  Both  mortgages  were  duly  bell  v.  Jarrett,  7  Victorian  L.  R.  (Eq.), 
foreclosed.      Held,    that    A.    had,    as  187. 

against  B.,  a  right  of  way  appurtenant  When   the    real    estate    of    a    de- 

to  his  land  over  the  way  80  feet  wide  :  ceased  person  is  divided  among  the 

Franklin,  etc.,  v.  Cousens,  127  Mass.,  heirs  by  commissioners  appointed  by 

258.  the  Probate  Court,  a  right  of  way,  of 

The  owner  of  a  large  tract  of  flats  necessity  or  by  implication,  may  exist 

filled  a  portion  of  it,  laid  out  streets  over  one  part  to  another  part  of  said 

over  it,  and  prepared  a  plan  showing  real  estate. 

the  whole  tract  with  the  streets  laid  If  such  right  of  way  is  appurtenant 
out  and  to  be  laid  out,  and  sold  certain  to  that  portion  set  out  as  dower,  and 
lots  in  the  unfilled  portion.  The  deeds  not  simply  appurtenant  to  the  freehold 
described  the  lots  by  metes  and  bounds,  estate  of  the  dowager,  it  is  not  extin- 
and  bounded  them  on  streets,  and  re-  guished  on  the  death  of  the  widow, 
f erred  to  a  plan.  This  plan  showed  and  passes  to  a  grantee,  or  purchaser, 
two  streets,  of  a  defined  width,  ap-  Distinction  as  to  a  right  by  impli- 
proaching  each  other  at  an  acute  angle,  cation,  between  a  parntion  among 
and  one  of  the  lots  was  at  the  point  of  heirs,  and  a  purchase  by  a  stranger, 
their  intersection.  Near  this  point  was  So  far  as  it  is  a  question  of  necessity, 
a  large  triangular  space  between  tlie  reasonable,  not  strict,  necessity  is  the 
two  streets,  not  surrounded  by  lines  on  test ;  but  such  right  is  determined  not 
the  plan,  though  a  small  triangular  on  the  ground  of  necessity  alone,  but 
piece  at  the  intersection  of  one  of  the  by  the  acts  of  the  parties  and  in  the 
streets  and  a  passage  way  was  so  sur-  light  of  circumstances:  Goodallo.  Qod- 
Tounded.  The  nearest  point  of  the  f rey ,  53  Verm. ,  219. 
large  triangular  piece  to  the  nearest  of  In  an  action  brought  to  prevent  an 
the  lots  sold  was  176  feet  Held,  that  interference  by  the  defendant  with  the 
the  owner  of  this  lot  did  not  have  a  plaintiff's  alleged  right  to  use  a  road  or 
right  of  way,  appurtenant  to  his  lot,  way  across  the  premises  of  the  defend- 
over  the  large  triangular  piece :  Boston,  ant,  and  to  compel  the  defendant  to  re- 
etc.,  V.  Boston,  127  Mass.,  874.  move  obstructions  placed  by  him  upon 
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said  waj  to  prevent  its  use  by  the  the  grantors  of  the  parties  to  this  ac- 
plaintifF :  tion.  Each  parcel  bore  half  of  the  bar- 
Held,  that,  as  plaintiff's  damages  by  den  of  the  road,  and  if  it  was  located 
reason  of  being  deprived  of  the  use  of  more  on  one  than  on  the  other,  com- 
the  way  would  be  difficult  of  estimation  pensation  was  made  in  land  ;  this  ar- 
in  dollars  and  cents,  and  as  the  claimed  rangement  and  location  gives  to  them 
right  to  its  use  by  the  one  party  and  its  a  joint  right  of  use  as  tenants  in  com- 
denial  by  the  other  will  be  productive  mon  of  the  property,  a  right  exer- 
of  many  actions,  unless  settled  by  this  cised  by  both  for  a  period  of  more  than 
suit,  upon  these  two  well  understood  fifty  years,  and  which  use  is  highly 
grounds  of  equitable  relief,  as  well  as  important,  not  only  to  show  that  the 
that  of  the  affirmative  relief  sought,  construction  given  by  the  court  to  the 
that  the  defendant  be  compelled  to  re-  deed  was  identical  with  that  given  to 
move  a  cause  of  continuing  injury,  the  it  by  the  parties  from  the  earliest  recol- 
action  is  maintainable,  provided  the  lection  of  living  witnesses  ;  but  also  to 
plaintifi  is  entitled  to  use  the  road  as  establish  a  way  by  use. 
he  insists  that  he  is.  Third.  The  right  of  way  would  also 
Held,  that  the  plaintiff  has  a  right  pass  as  an  appurtenant  to  the  property 
of  way  across  the  defendant's  premises,  conveyed  to  the  grantors  of  both  par- 
because  :  First.  When  the  deeds  from  ties,  not  only  because  it  was  a  way  es- 
Frederick  Schmidt  to  the  grantors  of  tablished  by  grants  made  to  Spaun  and 
both  parties  were  given,  on  April  11,  Berger,  and  to  Paul  us  Schmidt  in  1762, 
1774,  there  was  a  road  upon  the  ground  but  also  because  the  conveyances  to  the 
crossing  their  premises.  That  road,  grantors  of  the  parties  to  this  suit 
thus  established  and  used,  was  an  ap-  located  a  road  upon  the  ground,  the  bur- 
purtenant  to  the  property  conveyed  by  den  of  which  the  properties  equally  sus- 
Frederick  Schmidt,  and  passed  to  the  tain :  Longendyck  «.  Anderson,  59 
grantees  therein  under  the  clause  which  How.  Pr.,  1. 

conveys  "  ways,  passages,  easements,"  A  right  of  way  of  necessity  across  the 
etc.,  etc.,  to  the  premises  belonging,  landsof  agrantor,  isnota  righttogoin- 
"  or  in  anywise  appertaining,  or  there-  discriminately  over  any  part  of  the  land 
with  used,  held,  occupied  or  enjoyed,  of  the  grantor,  but  a  certain,  definite 
or   reputed,   deemed   or  esteemed    as  fixed  way,  defined  either  by  the  agree 
part,  parcel  or  member  thereof,"  and  ment  of  the  parties,  or  by  the  desig 
even  without  this  clause,  the  right  to  nation  by  the  grantor,  or  upon  his  faU 
use  the  way  would  have  passed  as  an  ure  to  locate,  by  the  grantee  :  Chase  v 
appurtenant  to  the  property  conveyed.  Perry,  26  Alb.  L.  J.,  418,  Sup.  Ct.  Mass. 
Second.  The  reservation  of  a  right  citing  Jones  v.  Percival,  5  Pick.,  485 
of  way  to  Spaun  and  Berger,  was  an  Nichols  v.  Luce,  24  id. ,  102  ;  Wynkoop 
easement  in  their  favor.     The  fee  of  i;.  Burger,  12  Johns.  222. 
the  land  of  the  load  was  conveyed  to 


[5  Exchequer  Division,  264.] 
Dec.  11,  1879. 

[m  the  court  of  appeal.] 
Leigh  v.  Jack. 

Vendor  and  PHrehaser — Conveyance  of  Land  adjoining  intended  fftghway — Presvmp- 
Hon  as  to  OumereJdp  of  Soil  of  intended  Highway — Statute  of  Limitations  (8  <j^  4 
Wm.  4,  c.  27),  8».  2,  8 — Dispossession  of  Ovmer  of  Land — DisconHnuance  of  Posses- 
sion—  User  of  Land. 

The  presumption  that  the  soil  of  a  highway  belongs  to  the  owner  of  the  adjoin- 
ing land,  usque  ad  medium  filum  vice,  does  not  apply  to  ground,  which  was  in- 
tended to  be  used  as  a  highway,  but  has  never  been  dedicated  to  the  public ;  and 
if  the  owner  of  the  soil  of  the  intended  highway  disposes  of  the  adjoining  land 
by  conveyances  in  which  it  is  described  as  bounded  by  the  intended  highway,  the 
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grantees  do  not  acquire  by  presumption  of  law  the  ownership  of  the  soil  of  the  in- 
tended highway. 

Acts  of  user  committed  upon  hind,  which  do  not  interfere  and  are  consistent  with 
the  purpose  to  which  the  owner  intends  to  devote  it,  do  not  amount  to  a  "  disposses- 
sion "  of  him,  and  are  not  eyidence  of  "  discontinuance  of  possession"  by  him  within 
the  meaning  of  3  <fe  4  Wm.  4,  c.  27,  s.  8. 

In  1854  L.  conveyed  to  the  defendant  a  plot  of  land  upon  the  south  side  of  an  in- 
tended street,  upon  which  the  defendant  built  a  factory.  In  1857  L.  oonve^-ed  to 
certain  trustees  the  plot  of  land  upon  the  north  side  of  the  intended  street,  which  in 
1872  vested  in  the  defendant.  Neither  of  the  conveyances  granted  in  express  terms 
the  soil  of  the  intended  street,  but  they  described  the  plots  of  land  as  bounded  by  iu 
265]  It  was  never  dedicated  to  the  public  as  a  highway.  From  *]854  the  de- 
fendant had  placed  upon  the  intended  street  materials  used  at  his  factory,  so  as  to 
block  it  up  except  as  against  foot  passengers,  and  in  1865  he  inclosed  an  oblong  por- 
tion of  it.  In  1872  he  fenced  in  the  ends  of  the  intended  street.  The  plaintiff  was 
tenant  for  life  of  all  the  land  of  which  L.  had  died  seised,  and  in  1876  commenced  an 
action  to  recover  the  site  of  the  intended  street  Within  twenty  years  before  action 
L.  had  repaired  a  gate  at  one  end  of  the  intended  street : 

Hdd,  nrst,  that  the  conveyances  executed  by  L.  in  1854  and  1867  did  not  by 
presumption  of  law  grant  the  soil  of  the  intended  street ;  secondly,  that  the  title  of 
the  plaintiff  was  not  defeated  by  the  Statute  of  Limitations  (8  <fe  4  Wm.  4,  a  27), 
ss.  2,  8. 

Special  case  stated  by  an  arbitrator  in  an  action  of  eject- 
ment pursuant  to  a  judge's  order. 

The  land  sought  to  be  recovered  was  situate  in  the  town- 
ship of  Kirkdale,  and  within  the  borough  of  Liverpool.  One 
part  of  it  was  the  soil  of  an  intended  street,  called  Grundy 
Street,  running  from  east  to  west,  and  leading  on  the  east 
into  Victoria  Road,  and  on  the  west  into  Regent  Road.  It 
was  bounded  upon  the  north  by  land  conveyed  to  the  Mer- 
sey Dock  Trustees  in  1857,  as  hereinafter  mentioned :  it  was 
bounded  upon  the  south  at  the  eastern  end  by  Napier  Place, 
and  along  the  rest  of  the  line  of  the  street  by  land  conveyed 
to  the  defendant  in  1864,  as  hereinafter  mentioned.  The 
other  part  was  Napier  Place,  a  triangular  piece  of  land 
having  its  apex  towards  the  south,  and  at  its  base  imme- 
diately adjoining  the  east  end  of  the  south  side  of  Grundy 
Street.  Napier  Place  was  bounded  upon  the  east  by  Victo- 
ria Road,  and  upon  the  west  by  the  piece  of  land  conveyed 
to  the  defendant  in  1854.  The  plaintiff  was  tenant  for  life 
of  all  the  lands  of  which  J.  S.  Leigh  had  died  seised. 

In  1854,  J.  S.  Leigh  being  seised  in  fee  of  a  piece  of  land 
lying  to  the  south  of  Grundy  Street  and  to  the  west  of  Na- 
pier Place,  conveyed  it  to  the  defendant  in  fee,  subject  to  a 
ground  rent.  The  piece  of  land  conveyed  was  thus  de- 
scribed in  the  deed :  ^^All  that  piece  of  land  situate,  lying, 
and  being  in  the  township  of  Kirkdale,  within  the  borough  of 
Liverpool,  in  the  county  of  Lancaster,  and  on  the  east  side 
of  Regent  Road,  south  side  of  Grundy  Street,  and  west  side 
of  Napier  Place  in  Victoria  Road  in  Liverpool  aforesaid, 


Vol.  v.]  EXCHEQUER  DIVISION.  681 

Leigh  V.  Jack.  1880 

bounded  on  the  north  by  Grundy  Street,  on  the  east  by  Na- 
pier Place,  on  the  south  in  part  by  land  formerly  *of  [266 
the  said  J.  S.  Lei^h,  but  now  belonging  to  the  Lancashire 
and  Yorkshire  Railway  Company,  and  in  the  remaining  part 
by  land  lately  conveyed  by  the  said  J.  S.  Leigh  to  the  said 
J.  Jack  on  which  the  said  J.  Jack  hath  erected  an  iron 
foundry  and  other  buildings,  and  on  the  west  by  Regent 
Road  aforesaid,  and  which  said  piece  of  land  intended  to  be 
hereby  granted  measures  in  front  to  Regent  Road  aforesaid 
146  ft,  to  Grundy  Street  252  ft.  6  in.,  to  Napier  Place  137  ft. 
5  in.,  andf  on  the  south  side  thereof  297  ft.  10  in.,  and  con- 
taining in  the  whole  4,259  square  yards  of  land  or  there- 
abouts, being  the  said  several  dimensions  and  quantity  a  little 
more  and  less."  The  4,259  square  yards  were  the  total  con- 
tents of  the  land  south  of  Grundy  Street,  and  did  not  in- 
clude any  portion  of  the  site  of  that  street.  On  the  19th  of 
March,  1857,  the  said  J.  S.  Leigh,  by  deed  of  that  date,  con- 
veyed to  the  Mersey  Dock  Trustees  the  piece  of  land  lying 
to  the  north  of  Grundy  Street.  The  material  parts  of  the 
deed  were  as  follows:  '*The  said  J.  S.  Leigh  doth  by  these 
presents  grant  and  confirm  unto  the  said  trustees  of  the  Liv- 
erpool Docks,  their  successors  and  assigns,  ^  inter  alia^^  all 
that  piece  or  parcel  of  land  situate  in  the  township  of  Kirk- 
dale  aforesaid,  bounded  on  or  towards  the  south  by  a  public 
road  or  street  called  Grundy  Street,  .  .  .  together  with  the 
free  use  and  enjoyment  of  all  the  said  streets,  roads,  and 
passages,  for  all  purposes  in  common  with  all  other  persons 
lawfully  entitled  to  use  the  same."  The  total  contents  did 
not  include  any  portion  of  the  site  of  Grundy  Street.  On 
the  30th  of  March,  1872,  the  last  mentioned  piece  of  land 
was  by  deed  conveyed  by  the  Mersey  Dock  Trustees  to  the 
defendant. 

Grundy  Street  and  Napier  Place  were  names  used  to  de- 
scribe certain  portions  of  waste  land  belonging  to  J.  S. 
Leigh,  and  which  he  had  at  one  time  contemplated  dedicat- 
ing to  the  public  as  streets,  and  they  were  marked  as  streets 
on  a  plan  of  that  portion  of  the  Leigh  estates,  which  he 
caused  to  be  prepared  and  hung  up  in  the  Leigh  Estate  Of- 
fice with  a  view  to  the  sale  or  lease  of  portions  of  the  estate 
for  building.  Grundy  Street  and  Napier  Place  were  never 
in  fact  used  by  the  public  as  highways.  Save  as  before 
stated,  J.  S.  Leigh  never  dedicated  Grundy  Street  or  Napier 
Place  to  the  public. 

Up  to  the  time  of  the  inclosing  of  Grundy  Street  by  the 
♦defendant,  as  hereinafter  mentioned,  Grundy  Street  [267 
was  separated  from  Regent  Road  by  a  fence  consisting  of 
31  Eng.  Rep.  86 
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posts  and  a  awing  rail.  The  fence  was  repaired  and  re- 
newed within  the  twenty  years  next  before  this  suit  and 
after  the  pnrchast)  by  the  dock  board,  botli  by  J.  S,  Leigh 
and  by  the  defendant.  Immediately  after  the  conveyance 
to  the  defendant,  executed  in  1854,  the  defendant  caused  a 
rough  post  and  rail  fence  to  be  put  along  the  northern 
boundary  of  Grandy  Street  for  the  purpose  of  defining  the 
said  boundary.  Immediately  after  the  conveyance  executed 
in  1857  to  ttie  Dock  Board  Trustees,  they  caused  a  substan- 
tial post  and  rail  fence  to  be  erected  along  the  northern 
boundary  ot  Grundy  Street.  Soon  after  the  conveyance  of 
the  piece  of  land  in  1854,  the  defendant  erected  on  it  a  foun- 
dry and  ironworks  along  the  southern  boundary  of  Grundy 
Street,  with  windows  looking  out  into  that  street  and  into 
Napier  Place,  and  a  gateway  leading  into  Napier  Place. 
From  that  time  down  to  the  date  of  the  inclosure  in  1873 
hereinafter  mentioned,  the  defendant,  by  placing  a  quantity 
of  old  graving  dock  materials,  screw  propellers,  and  boilers, 
and  refuse  from  his  foundry  over  the  surface  of  Grundy 
Street  and  Napier  Place,  rendered  them  impassable  for  carts 
and  horses.  Persons  on  foot  did,  however,  occasionally 
down  to  that  date  pass  along  Grundy  Street  from  Victoria 
Road  to  Kegent  Koad.  In  1865  the  defendant  inclosed  an 
"*"'ong  piece  of  Grundy  Street  situate  at  the  west  end  on  the 
th  side.  In  1872  the  defendant  completely  inclosed  the 
;es  of  land  called  Grundy  Street  and  Napier  Place  on 
west  and  east  sides  respectively. 

To  complaint  was  made  on  behalf  of  the  Leigh  family 
ti  respect  to  any  of  the  acts  of  the  defendant  until  1875, 
m  the  agent  of  the  Z^ei^h  estates,  in  an  interview  with  the 
endant,  stated  that  he  would  report  to  his  employers  the 
;  of  the  inclosures  by  the  defendant.  The  action  was 
imenced  in  April,  1876. 

t  was  contended  on  behalf  of  the  plaintiS  that  she  was 
tied  as  against  the  defendant  to  the  possession  of  the 
»  of  land  in  respect  of  which  the  action  was  brought.  It 
I  contended  on  behalf  of  the  defendant,  first,  that  he  had 
uired  a  title  to  the  land  by  possession  of  more  than 
nty  years  next  before  suit ;  secondly,  that  by  virtue  of 
i]  the  deeds  coupled  with  the  facts  above  "stated,  all 
indy  Street  and  the  western  portion  of  Napier  Place, 
ue  ad  medium  fllum  vice,  had  been  vested  in  him.  It 
so  far  as  it  was  a  question  of  fact,  the  arbitrator  found 
L  fact  that  the  defendant  had  not  acquired  a  title  by  pos- 
lion  and  user  only  to  any  portion  of  the  land  sought  to 
■ecovered. 
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The  question  for  the  opinion  of  the  court  was,  whether  the 
plain  tin  was  entitled  to  eject  the  defendant  from  the  posses- 
sion of  the  land  sought  to  be  recovered,  or  any  part  of  it. 

The  Exchequer  Division  (Kelly,  C.B.,  and  Cleasby,  B.) 
gave  judgment  for  the  plaintiff. 

The  defendant  appealed. 

Dec.  8,  11.  C,  Russell,  Q.C.,  and  W.  H.  Butler^  for  the 
defendant :  The  first  question  is,  whether  the  presumption 
as  to  the  ownership  of  the  soil  of  an  existing  highway  ex- 
tends also  to  land  intended  to  be  dedicated  as  a  highway: 
that  presumption  is  that  the  soil  to  the  middle  of  the  high- 
way belongs  to  the  owner  of  the  adjoining  inclosed  land  and 
passes  by  his  conveyance  :  Simpson  v.  Dendy  (*) ;  Berridge 
V.  Ward{^).  The  presumption  extends  even  to  the  soil  of 
private  ways  :  Hoimes  v.  Bellingham  (*).  The  effect  of  the 
authorities  cited  during  the  argument  in  Lord  v.  Commis- 
sioners  of  Sydney J^)  seems  to  be,  that  upon  a  similar  pre- 
sumption of  law  riparian  owners  are  seised  of  the  bed  of  a 
stream  ad  medium  jilumaquiB,  No  doubt  the  presumption 
is  liable  to  be  rebutted :  Marquis  of  Salisbury  v.  Oreat 
Northern  Ry,  Co,  f) ;  and  the  plaintiff's  counsel  may  rely 
upon  Plumstead  Board  of  Works  v,  British  Land  Com- 
pany (*) ;  but  in  that  case  the  land  conveyed  had  been  sold 
in  lots.  This  is  an  action  for  the  recovery  of  land :  the 
plaintiff  is  bound  to  make  out  her  case  :  the  burden  of  proof 
is  cast-  upon  her. 

[Bramwkll,  L.J.:  The  plaintiff  shows  that  the  soil  of 
Grundy  Street  and  Napier  Terrace  did  once  belong  to  J.  S. 
Leigh,  through  whom  she  claims,  and  she  challenges  the 
defendant  to  *prove  that  her  title  has  been  defeated  [269 
by  some  subsequent  event.     The  burden  of  proof  is  shifted.] 

Secondly,  even  if  the  soil  of  Grrundy  Street  and  Napier 
Place  did  not  pass  ad  medium  Jilum  vice  by  the  conveyances 
executed  in  1854  and  1857  by  J.  S.  Leigh,  the  title  of  the 
plaintiff  has  been  defeated  by  the  Statute  of  Limitations  (3 
&  4  Wm.  4,  c.  27),  ss.  2,  3  C).     The  plaintiff  and  her  prede- 

(>)  8  C.  B.  (N.S.),  438,  per  Willes,  J.,  after  the  time  at  which  the  right  to 

at  p.  472.  make  such  entry  or  distress,  or  to  bring 

(*)  10  C.  B.  (N.S.),  400,  per  Erie,  C.J.,  such  action,  shall  have  first  accrued  to 

at  p.  415,  and  per  Williams,  J.,  at  p.  416.  some  person  through  whom  he  claims, 

(*)  7  C.  B.  (N.S.),  329.  or,  if  such  right  shall  not  have  accrued 

(*)  12  Moo.  P.  C,  473.  *  to  any  person  through  whom  he  claims, 

(*)  5  C.  B.  (N.S.),  174.  then  within  twenty  years  next  after  the 

(^)  Law  Rep.,  10  Q.  B.,  16.  time  at  which  the  right  to  make  such 

C)  By  8  &  4  Wm.  4,  c.  27,  s.  2,  "  No  entry  or  distress,  or  to  bring  such  action, 

person  shall  make  an  entry  or  distress,  shall  have  first  accrued  to  the  person 

or  bring  an  action  to  recover  any  land  making  or  bringing  the  same." 

or  rent  but  within  twenty  years  next        Sect.  8  :  "  In  the  construction  of  this 
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cessora  in  title  have  not  occnpied  the  laod  sought  to  be  re- 
covered for  the  space  of  twenty  years,  and  since  1854  the 
defendant  has  occupied  the  soil  of  Grnndy  Street  by  placing 
thereon  the  materials  used  by  him.  Therefore,  the  plaintiff  ■ 
and  her  predecessors  have  been  "dispossessed,"  and  also 
they  have  "discontinued  possession"  withio  the  meaniEg  of 
that  statute. 

HerscheU,  Q.C.  (Oully,  Q.C.,  with  him),  for  the  plaintiff. 

[Per  Cukiam  :  We  do  not  require  to  hear  any  argument 
from  the  plaintiff's  counsel  as  to  the  first  question  urged  oa 
behalf  of  the  defendant.] 

The  second  question  depends  npon  the  facts  stated  in  the 
special  caee,  and  from  these  it  is  clear  that  the  plaintiff  and 
270]  her  predecessors  *in  title  have  not  been  out  ot  pos- 
session for  the  period  of  twenty  years.  The  acts  of  the  de- 
fendant were  consistent  with  the  intention  of  J.  S.  Leigh, 
namely,  that  the  soil  of  Grundy  Street  should  be  at  some 
time  dedicated  to  the  public  as  a  highway  ;  the  defendsot 
only  used  the  land  until  that  intention  could  be  carried  out. 

[He  was  then  stopped,] 

CocKBURN,  C.J.:  As  to  both  the  qoeations  argued  before 
us,  we  think  that  the  contention  on  behalf  of  the  defendant 
cannot  be  sustained. 

I  will  first  deal  with  the  question  whether  the  defendant 
as  adjoining  owner  must  be  presumed  to  be  seised  of  the 
soil  of  Grundy  Street  and  Napier  Place,  It  is  to  be  recol- 
lected that  we  have  to  construe  conveyances  of  land  situated 
within  a  town,  and  to  be  used  in  all  probability  for  building 
purposes,  and  lying  upon  each  side  of  an  intended  street.  I 
thinK  that  the  legal  presumption  aa  to  the  ownership  of  the 
soil  of  a  highway  does  not  apply  to  intended  streets.  That 
presumption  is  founded  upon  a  reasonable  probability  as  to 
the  intention  of  the  adjoining  owners,  and  it  lays  down  a  prin- 
ciple which  has  a  very  convenient  operation.    It  is  presumed 

tto  make  &□  entiy  or  die-  at  the  time  of  BacbdiHpossesBiODordis- 

iganaclloD  M  recover  anf  continiuDce  of  posaassion,  oru  tlieUat 

eh&ll  be  deemed  to  Imve  time  «t  which  any  such  profits  or  fent 

at  such  time  asbereiaafler  were  or  was  bo  receiviid." 

1 ;  (that  iB  to  say),  when  The  Real   Propetty  LimltatloD  Art, 

aiming  ouch  land  or  rant,  1874  (37  4  38  Vict.  c.  57),  which  cum 

raon    tlimagh    whom    he  Into  operation  on  the  iBt  of  Jmusry. 

,  in  respect  of  the  eHl*te  or  1  STB,  further  liraLte   the   time    within 

ned,  have  l>een  in  posses,  which  actiona  may  be  brought  for  the 

»ipt  of  the  profits  of  such  recovery  of  land  ;  by  a.  I,  the  period  of 

receipt  of  auch   rent,  and  twelve  years  is  snbBtituted  for  the  pe- 

sntilled  thereto,  have  been  riod  of  twenty  years  ;  and  B.  9  repeali, 

or  have  diacootinued  such  amongst  othera,  a.  3  of  S  4  4  Wm.  4, 

:  receipt,  then  such  right  c  27,  abo*e  set  out. 
med  to  have  first  accrued 
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that  those  who  were  seised  of  the  neighboring  land  devoted 
the  surface  of  their  soil  to  the  public,  in  order  to  confer  a 
common  benefit  on  all  those  desirous  of  using  the  highway, 
without,  however,  parting  with  the  ownership  of  the  soil 
itself.  This  doctrine  applies  where  the  evidence  as  to  the 
ownership  of  the  soil  of  tne  highway  has  been  lost  either  by 
lapse  of  time  or  from  other  causes ;  but  in  the  present  case 
the  boundaries  of  the  property  conveyed  are  known,  and  its 
extent  can  be  ascertained,  and  under  these  circumstances  it 
cannot  be  assumed  that  the  grantor  meant  to  divest  himself 
of  the  soil  of  the  road,  or  that  the  conveyances  were  intended 
to  have  an  operation  more  extensive  than  that  which  their 
language  imported.  The  presumption  relied  upon  does  not 
apply  in  the  case  of  a  recent  grant  or  conveyance. 

The  second  question  depends  upon  the  effect  of  the  Stat- 
ute of  Limitations,  and  renders  it  necessary  to  consider 
whether  the  plaintiff  or  her  predecessors  in  title  have  been 
dispossessed  of  the  *soil  of  Grundy  Street  and  Napier  [271 
Place.  Nothing  besides  the  acts  of  the  defendant  has  been 
relied  upon  as  creating  a  dispossession,  and  those  acts  do 
not  amount  to  a  dispossession.  I  think  the  conclusion  of 
fact  arrived  at  by  the  arbitrator  right.  The  plaintiff  and  her 
predecessors  in  title  did  not  intend  to  abandon  the  owner- 
ship of  the  *soil ;  it  was  intended  by  the  parties  to  the  con- 
veyances that  a  way  should  run  in  front  of  the  pieces  of 
land  granted  by  J.  S.  Leigh,  and  that  subject  to  this  burden 
the  soil  should  remain  in  nim  and  his  representatives.  I  do 
not  think  that  any  of  the  defendant's  acts  were  done  with 
the  view  of  defeating  the  purpose  of  the  parties  to  the  con- 
veyances ;  his  acts  were  those  of  a  man  who  did  not  intend 
to  be  a  trespasser,  or  to  infringe  upon  another's  right.  The 
defendant  simply  used  the  land  until  the  time  should  come 
for  carrying  out  the  object  originally  contemplated.  If  a 
man  does  not  use  his  land,  either  by  himself  or  by  some  per- 
son claiming  through  him,  he  does  not  necessarily  discon- 
tinue possession  of  it.  J  think  that  the  title  of  the  plaintiff 
is  not  barred  by  the  Statute  of  Limitations. 

Bramwell,  L.J.:  I  also  am  of  opinion  that  the  plaintiff 
is  entitled  to  succeed. 

The  first  question  is,  what  passed  by  the  conveyances  ex- 
ecuted by  J.  S.  Leigh  ?  In  order  to  ascertain  that,  we  must 
look  at  the  surrounding  circumstances  existing  when  the 

Eieces  of  land  were  granted.     If  a  man  sells  all  his  land  at 
^ale,  and  if  the  land  is  bounded  by  public  roads,  the  soil 
of  the  roads  passes  v^qrie  ad  medium  filum  vice ;  in  like 
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manner  if  be  sells  bis  field  at  Dale,  tbe  soil  of  tbe  adjoining 
roads  will  pass  to  tbe  grantee ;  and  if  by  tbe  terms  of  his 
grant  be  states  tbe  boundary  of  bis  field  in  popular  language, 
the  result  will  be  tbe  same ;  for  it  can  be  properly  contended 
that  tbe  vendor  did  not  convey  less,  than  if  be  had  in  bis 
grant  simply  used  the  word  "field."  That  appears  to  be 
the  principle  which  applies  to  an  ordinary  conveyance; 
but  how  can  it  apply  to  the  facts  before  us?  At  tbe  time 
when  these  conveyances  were  executed,  no  street  existed  in 
fact ;  before  tbe  pieces  of  land  were  conveyed,  J.  S.  Leigh 
might  have  made  tbe  intended  street  either  wider  or  narrower 
as  he  deemed  to  be  more  advisable  for  bis  remaining  prop- 
272]  erty,  and  upon  this  state  of  facts  *a  cogent  argument 
arises  against  tbe  contention  for  tbe  defendant,  namely,  that 
if  J.  S.  Leigh,  after  tbe  execution  of  the  conveyances,  bad 
wished  to  make  tbe  street  according  to  the  original  scheme, 
he  might  have  debarred  himself  from  so  doing ;  for  his 
grantees  might  have  interfered  to  prevent  any  disturbance 
of  the  soil  which  bad  passed  to  them.  I  think  that  tbe  case 
is  clear  as  to  tbe  piece  of  land  grafted  in  1854  and  lying 
upon  tbe  south  side  of  Grundy  Street;  but  I  own  that  I 
have  bad  a  misgiving  whether  tbe  case  is  equally  plain  as 
to  the  piece  of  land  lying  upon  tbe  north  side.  I  think, 
however,  that  when  the  surrounding  facts  are  looked  at,  it 
becomes  manifest  that  it  was  not  intended  to  grant  tbe  soil 
of  Grundy  Street  and  of  Napier  Place.  The  piece  of  land 
conveyed  by  J.  S.  Leigh  in  1857,  was  described  in  tbe  deed 
as  "  bounded  on  or  towards  the  south  by  a  public  road  or 
street  called  Grundy  Street ;"  these  words  may  be  thus  para- 

{)brased,  "bounded  on  or  towards  tbe  south  by  a  piece  of 
and,  which  I,  tbe  grantor,  intend  to  dedicate  to  tbe  public, 
and  to  call  Grundy  Street."  If  tbe  words  be  read  in  this 
sense,  it  plainly  appears  that  even  by  the  conve3'ance  made 
in  1857  tbe  soil  of  Grundy  Street  ad  medium  filum  vi(B  did 
not  pass  to  the  grantees. 

The  second  point  relates  to  tbe  true  construction  of  tbe 
Statute  of  Limitations,  s.  3.  Two  things  appear  to  be  con- 
templated by  that  enactment,  dispossession  and  discontinu- 
ance of  possession.  It  is  difficult  to  suppose  a  case  where  it 
can  be  doubtful  whether  there  has  been  a  discontinuance  of 
possession  as  to  a  bouse  ;  if  any  chair  or  table,  or  other 
small  article  of  furniture  be  left,  there  is  strong  evidence  of 
an  intention  that  there  shall  be  no  discontinuance  of  posses- 
sion ;  but  it  is  possible  to  conceive  a  case  of  discontinuance 
of  possession  as  to  a  piece  of  land  where  tbe  former  owner 
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does  notliing  to  it  for  the  space  of  twenty  years.  In  the 
present  case,  if  the  plaintiff  and  her  predecessors  had  done 
nothing  for  twenty  years  to  Grundy  Street  and  Napier  Place, 
it  might  have  been  possible  to  argue  that  there  had  been  a 
discontinuance  of  possession.  But,  after  all,  it  is  a  question 
of  fact,  and  the  smallest  act  would  be  sufficient  to  show  that 
there  was  no  discontinuance.  The  arbitrator  has  found  as 
a  fact  that  the  defendant  did  not  acquire  a  title  by  possession 
and  user  only  to  any  portion  of  the  land.  The  arbitrator 
probably  meant  that  *he  stated  the  facts  in  order  [273 
that  it  might  be  determined  bv  the  court  whether  the  plain- 
tiff and  her  predecessors  had  been  dispossessed  or  had  dis- 
continued possession,  but  that  so  far  as  it  was  a  question 
of  fact  he  found  it  in  the  plaintiff's  favor.  I  think  that 
the  arbitrator  was  right,  and  the  circumstance  that  J.  S. 
Leigh  within  twenty  years  before  suit  repaired  the  fence 
separating  Grundy  Street  from  Regent  Road  is  strong  to 
show  that  there  w^s  no  discontinuance.  I  do  not  think  that 
there  was  any  dispossession  of  the  plaintiff  by  the  acts  of 
the  defendant :  acts  of  user  are  not  enough  to  take  the  soil 
out  of  the  plaintiff  and  her  predecessors  in  title  and  to  vest 
it  in  the  defendant ;  in  order  to  defeat  a  title  bv  dispossess- 
ing the  former  owner,  acts  must  be  done  which  are  incon- 
sistent with  his  enjoyment  of  the  soil  for  the  purposes  for 
which  he  intended  to  use  it :  that  is  not  the  case  here,  where 
the  intention  of  the  plaintiff  and  her  predecessors  in  title  was 
not  either  to  build  upon  or  to  cultivate  the  land,  but  to  de- 
vote it  at  some  future  time  to  public  purposes.  The  plaintiff 
has  not  been  dispossessed,  nor  has  she  discontinued  posses- 
sion, her  title  has  not  been  taken  away,  and  she  is  entitled 
to  our  judgment. 

Cotton,  L.J.:  The  first  question  depends  upon  the  con- 
struction of  the  conveyances  mentioned  in  the  special  case. 
Neither  of  them  conveys  the  soil  of  the  street  in  express 
terms,  but  the  defendant  relies  upon  a  presumption  of  law 
by  which,  he  alleges,  the  soil  is  vested  in  him.  This  pre- 
sumption is  well  known:  it  is  assumed,  in  the  absence  of 
express  evidence,  that  the  adjoining  owners  have  contributed 
to  the  formation  of  the  road,  and  have  dedicated  it  for  the 
public  benefit ;  it  is  reasonable,  therefore,  that  when  a  man 
grants  all  his  land  or  all  his  fields,  he  should  be  held  to  grant 
also  the  soil  of  such  roads  as  may  form  the  boundary  of  his 
property,  usque  ad  medium  fllum  vice.  But  this  doctrine 
depends  upon  a  presunjption  which  may  be  rebutted  :  it 
applies  to  existing  roads  :  but  no  case  has  been  cited  where 
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it  has  been  held  to  extend  to  a  conveyance  of  land  adjoining 
a  piece  of  land  intended  to  be  dedicated  as  a  highway,  1 
think  that  in  sach  a  case  as  that  the  grantor  remains  owner 
of  the  soil  of  the  intended  road.  It  may  be  necessary  to 
274]  do  much  before  the  dedication  can  be  *effected  ;  and 
if  the  grantor  parts  with  the  soil  of  the  intended  road,  it 
may  become  impracticable  to  carry  out  this  intention,  un- 
less, indeed,  the  indenture  contains  a  covenant  by  the  pur- 
chaser to  dedicate  the  road,  which  after  all  affords  but  an 
imperfect  remedy.  It  is  right  to  allude  to  the  language  of 
the  conveyance  executed  in  1857:  it  is  not  identical  with 
the  language  of  the  conveyance  executed  in  1854,  but  the 
difference  is  not  so  great  as  to  require  us  to  put  a  different 
construction  upon  it.  When  the  piece  of  land  was  granted 
in  1854,  one-half  of  the  site  of  the  intended  road  must  have 
been  retained  by  J.  S.  Leigh,  even  according  to  the  view 
put  forward  on  behalf  of  the  defendant :  this  circumstance 
alone  renders  it  doubtful  whether  the  presumption  can  be 
applied.  It  is  to  be  further  recollected  that  although  the 
sites  of  Grundy  Street  and  Napier  Terrace  had  been  marked 
out,  yet  no  right  of  way  existed  over  them.  I  decide  this 
case  for  the  reasons  which  I  have  already  mentioned,  but  I 
wish  to  remark  that  I  think  it  very  questionable  whether  the 
presumption  can  ever  be  held  to  extend  to  those  cases, 
where  land  is  sold  in  plots  for  building  purposes,  even  al- 
though the  roads  have  been  actually  laid  out. 

As  to  the  second  question,  which  depends  upon  the  Statute 
of  Limitations,  I  am  of  opinion  that  there  was  no  disposses- 
sion of  the  plaintiff  or  her  predecessors  by  the  acts  of  the 
defendant.  The  finding  of  the  arbitrator  that  the  defendant 
did  not  acquire  a  title  by  possession  and  user  only  is  im- 
portant to  be  considered.  In  deciding  whether  there  has 
been  a  discontinuance  of  possession  the  nature  of  the  prop- 
erty must  be  looked  at.  I  am  of  opinion  that  there  can  be 
no  discontinuance  by  absence  of  use  and  enjoyment  where 
the  land  is  not  capable  of  use  and  enjoyment.  In  the  pres- 
ent case  the  property  sought  to  be  recovered  is  a  piece  of 
land  intended  to  be  dedicated  to  the  public  as  a  road.  At 
one  end  of  it  was  a  fence  consisting  of  a  post  and  rails ; 
within  twenty  years  before  action  this  fence  was  repaired  by 
J.  S.  Leigh  ;  this  was  a  user  of  it  sufficient  to  defeat  the 
operation  of  the  Statute  of  Limitations.  Even  if  the  acts  of 
the  defendant  could  be  held  to  amount  to  an  ouster  of  the 
plaintiff  and  her  predecessors  in  title,  there  has  been  a  pos- 
session by  them  of  the  soil  of  Grundy  Street  and  Napier 
Place  within  twenty  years. 


Vol.  v.]  EXCnEQUER  DIVISION.  689 


Leiffh  V.  Jack.  1879 


*Botli  points  which  have  been  raised  on  behalf  of  [275 
the  defendant  fail,  and  the  judgment  of  the  Exchequer  i)ivi- 
sion  must  be  affirmed. 

Judgment  affirmed. 

Solicitors  for  plain tiflF :  Gregory^  Rowcliffes  <fe  Rawle. 
Solicitors  for  defendant :  Sole^  Turner  &  Knight^  for  T. 
&  W.  Dodge  &  Phipps,  Liverpool. 

The  principal  case  is  reported,  19  Oalifomia :    Moody  9.   Palmer,    50 

Amer.   Law  Keg.   (N.S),  540,  with  a  Cal.,  81. 

note,  p.  546.  Canada,  Upper ;  Eains  «.  Tarville, 

In  Terrett «.  New  York.  etc. ,  49  N.  Y. ,  82  U.  C.  Q.  B. ,  17. 

166,  a  deed  bounded  bj  the  southerlj  Ireland:  Dwyer  «.  Rich,  Irish  Rep., 

line  or  side  of  an  avenue  which  had  4  C.  L..  421,  affirmed  6  id.,  144. 

never  been  opened  as  a  public  highway,  Maine  1  Oxton  9.  Grover,  68  Maine, 

and  had  been  discontinued  by  an  act  of  871. 

the  legislature,  but  which  contained  Massachusetts:  Peck  d.  Denniston, 

the  clause  ••  together  with  all  the  right  121  Mass. ,  17  ;  O'Connell «.  Bryant,  121 

and  title  of  the  grantor  in  and  to  one-  Mass.,   557;    Motley  9.   Sargent,   119 

half  the  streets  and  avenues  by  which  Mass.,  231. 

said  lots  are  bounded,"  was  held  to  carry  Mississippi  :  Motley  «.  Sargent,  119 

the  title  to  the  centre  of  the  avenue.  Mass.,  281. 

Where  the  owners  of  lands  caused  New    Hampshire  :    Woodman    «. 

them  to  be  surveyed  and  subdivided  Spencer,  64  N.  H.,  507. 

into  lots  for  building  purposes,  and  a  New  York :  White's  Bank  «.  Nichols, 

map  thereof  to  be  made,  upon  which  64  N.  Y.,  65,  71,  and  cases  cited  ;  Ter- 

the  lots  were  designated  by  numbers,  rett  ij.  N.  Y.,  etc.,  49  id.,  666  ;  Wallace 

and  abutted  at  one  end  by  a  strip  desig-  9.  Ft^e,  50  id.,  694;  Mott  v.  Mott,  68 

nated  as  an  alley,  and  such  owners  sub-  id.,  246,  252,  reversing  8  Hun,   474  ; 

sequently  conveyed  one  of    the  lots,  Briaestedt  «.  South,  etc.,  55  N.  Y.,  220; 

describing  it  by  number  on  the  map,  Bissell  «.  N.  Y.  Cent., 28  id., 61 ;  Seneca 

specifying  the  boundaries  as  abutting  v.  Knight,  23  id.,  498;  Perrln  a,  N.  Y. 

at  one  end  on  the  north  line  of  such  Cent.,  86 id.,  120  ;  Dunham  t).  Williams, 

alley  as  laid  down  on  the  map  ;  held,  87  id.,  251  ;  Stevens  «.  Mayor,  46  N.  Y. 

that  this  conveyance  gave  to  the  grantee  Superior  Ct.  R.,  274  ;  Miner  t).  Mayor, 

a  right  of  way  over  the  alley  to  the  87  id.,  173,  200-2  ;  Putzel  u.  Van  Brunt, 

rear  of  his  lot,  as  against  his  grantors  40  id.,  501  ;  Sizer  «.  Devereux,  16  Barb., 

and  subsequent  grantee  of  the  alley  :  160 ;  Hammond  r.  McLachlin,  1  Sandf., 

Cox  t).  James,  45  N.  Y.,  557,  affirming  823,  837,  344  ;   Wetmore  «.  Law,  84 

59  Barb.,  144.  Barb.,  515  ;  Child  v.  Starr,  4  Hill,  869  ; 

See  Fonda  «.  Borst,2  Abb.  Dec,  155  ;  Lozier  u.   N.  Y.  Cent.,  42  Barb.,  465  ; 

Grinnell  v.  Kirtland,  6  Daly,   356,   2  Walton  «.  Tifit,  14  id.,  216;  Demeyer 

Abb.   N.  C.  386;  Adams  c.   Saratoga,  «.    Legg,   18  id.,    14;  Canal  Com's  c. 

etc.,   11  Barbour,   414;    Hammond  D.  People,  5  Wend.,  423  ;  Luce  t>.  Carley, 

Lachlin,  1  Sandf.,  323.  24 id.,  451;  Orendorff  9.  Steele,2Barb., 

The  general  rule  is  that  a  conveyance,  126  ;  People  t.  Law,  34  id. ,  494 ;  Jack- 
by  one  having  title,  bounding  the  grant  son  «.  Lourd,  12  Johns.,  252  ;  Adams  v, 
by  or  on  a  public  highway,  or  a  small,  Saratoga,  etc.,  11  Barb  452,  and  cases 
unnavigable    stream,   extends  to    the  cited  ;  Herring  17.  Fisher,  1  Sandf.,  844. 
centre  of  such  highway  or  stream,  sub-  Rhode  Island  :   Hughes  «.    Provi- 
ject  to  the  public  easement.     If  the  dence,  2  R.  I.,  508. 
street  as  an  entirety  is  stated  to  be  the  United  States,  Oircnit  and  District : 
boundary,  as  distinguished  from  a  »ide  State  t.  Milk,  11  Fed.  Repr.,  895. 
of  it,  the  land  goes  to  the  centre  of  the  Wisconsin :  Kneelandv.  Van  Valken- 
boundary  :  Miner  «.  Mayor,  87  N.  Y.  burgh,  46  Wise,  434. 
Superior  Ct.   R.,  201,   10  Alb.   L.  J.,  The  rule  does  not  apply  to  an  artifi- 
li;4,  16  Amer.  R.,  524  note.  cial  ditch:  Ho£E  v,  Tobev,  66  Barb.,  847. 

31  Eng.   Bep.  87 
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See  Wheeler  v.  Spinola,  54  N.  Y.,  ing    4  Daly,   385  ;    Mott    v.  Mott,  63 

377.  N.    Y.,  246,  25^-«,  reversing  8  Hnn, 

A  boundary  from  the  state  to  an  in-  474  ;  Halsey  v.  McCormick,  13  N.  Y., 

dividual  upon  a  natural  pond  or  lake  296  ;  Anderson  9.  James,  6  Alb.  L.  J., 

carries  title  not  to  its  centre,  but  only  166,  affirming  4  Hobt.,  35 ;  Dunham  r. 

to  lowwatermark  :  Wheeler©.  Spinola,  Williams,  37  N.  Y.,  251.  reversing  36 

54  N.  Y.,  377  ;  State  v.   Milk,  11  Fed.  Barb.,  136  ;   Yates  u.  Vandebc^rt,  56 

Repr.,  389,  395,  and  numerous  cases  N.  Y.,  526  ;   Babcock  v.  Utter,  1  Abb. 

cited ;  Barney  v.  Keokuk,  94  U.  S.  R.,  App.  Dec,  27,  1  Keyes,  115,  397  ;  Pat- 

324;  Haight  i).  Keokuk,  4  Iowa,  199.  ten  v.    N.   Y.   Elevated,  etc.,  3  Abb. 

Otherwise  to  a  municipal  corporation:  N.   C,   309;    Sizer   «.    Devereux,   16 

State   V.    Milk,   11   Fed.    Repr.,   389;  Barb.,  160;   Hoff  v.  Tobey,  66  Barb.. 

Barney  v.  Keokuk,  94  U.  S.  R.,  324  ;  347  ;  Kingman  v.  Sparrow,  12  Barb., 

Haight  V.  Keokuk,  4  Iowa,  199.  501  ;  Wetmore  t>.  Law,  84  Barb.,  515  ; 

So  to  an  individual  as  to  an  artificial  Starr  v.  Child,  5  Den.,  699,  4  Hill,  369  ; 

pond :  Wheeler  v.   Spinola,  54  N.  Y.,  Augustine    v.    Brett,    15    Hun,    ^5, 

877.  affirmed  80  N.  Y.,  647;    Orendorffr. 

See  Hoff  v.  Tobey,  66  Barb.,  347.  Steele,  2  Barb.,  126  ;  Wheeler  f>.  Spi- 

An  individual  may  by  purchasing  the  nola,  54  N.  Y.,  376  :  Stevens  u.  Mayor, 

lands  surrounding  a  small  lake,  in  view  46  N.  Y.  Superior  Ct.  R.,  274  ;   Janes 

of  its  size  and  other  circumstances,  be  v.  Cowman,  2  Sandf.,  234;   Van  Am- 

held  to  own  the  bed.     Each  case  de-  ringe  v.  Barnett,  8  Bosw.,  357  ;  £tz  v. 

pends    upon  its  own    circumstances  :  Daly,  20  Barb.,  32. 

Forsyth  v.  Smale,  7  Biss.,  201  ;  State  Ohio:    McCulloch  «.  Aten,  2  Ohio, 

t).  Milk,  11  Fed.  Repr.,  395.  307. 

The  rule  that  the  proprietor  of  lands  Rhode  Island  :     Hughes  v.  Provi- 

bordering  upon  streams  and  waters  in  dence,  etc.,  2  R.  I.,  508. 

which  the  tide  ebbs  and  flows,  owns  United    States,     Supreme    Court: 

only  to  high  watermark,  is  not  applica-  St.  Clair  «.  Livingston,  23  Wallace,  46, 

ble  to  a  case  where,  by  the  cutting  of  a  7  Chicago  Leg.  News,  153,  affirming 

channel  between  a  fresh  water  pond  and  64  Ills.,  56. 

some  body  of  salt  water,  the  water  of  The  owner  of  land  npon  the  side  of 

the  former  becomes  salt,  and  the  tide  a  public  highway  is  presumed  to  own 

ebbs  and  flows  therein.     In  such  case  to  the  centre  thereof,  subj(H;t  to  the 

the  rights  of  the  riparian  owners  are  public  easement:  2  Greenl.  Ev.,§616. 

not  affected  by  the  change :  Wheeler  New  York :    Adams  v.  Rivers,  11 

D.  Spinola,  54  N.  Y.,  377.  Barb.,  390  ;  Adams  «.  Saratoga,  etc.,  11 

The  presumption  that  the  grantor  Barb.,  414,  451  etseq.;  reversed  on  an- 

intended  to  convey  to  the  grantee  his  other  point,  10  N.  Y.,  328:  W^etmore 

interest  in  a  street  or  highway  is  re-  v.  Story,  3  Abb.,  262,  276  ;  Willoughby 

butted,  if  it  appear  by  the  description  «.  Jenks,  20  Wend.,  96. 

or  otherwise  in  the  deed  that  he  in-  But  see   Coming  v.    Troy,   etc.,  22 

tended  to  exclude  the  street  from  the  How.,  212  ;  Wetmore  v.  Story,  3  Abb., 

conveyance:    10   Alb.    L.  J.,   194,    16  262,276. 

Amer.  R.,  516,  524  note.  The  rule  does  not  apply  tinless  the 

Canada,  Upper :  Robertson  v.  Wat-  street  or  highway  has  been  accepted  by 

son,  27  U.  C.  Com.  PI.,  579;  Coleman  the  public  as   such:    Willoughby  «. 

V.  Robertson,  30  U.  C.  Com.  PL,  609.  .  Jenks,  20  Wend.,  96. 

Illinois:    Rockwell  v,    Baldwin,   53  See  Adams  v.  Saratoga,  etc,  11  Barb. 

Ills.,    1;    St.   Clair  t).   Livingston,   64  41A,  451  et  seq. 

Ills.,  56,  16  Amer.  R.,  516  ;  affirmed,  The  owner  of  land  upon  both  sides 

23  Wall.,  46.  of  a  public  highway  is  presumed  to 

Massachusetts:  Codman   v.  Evans,  own  sucli  highway,  subject  to  the  pub- 

1  Allen,  443  ;  Chapman  v.  Edwards,  8  lie  easement :  2  Oreenl.  Ev.,  §  616. 

Allen,   512;    Motley  v.   Sargent,   119  Illinois:     Rockwell  v.  Baldwin,  53 

Ma.<5s.,  281.  Ills.,  1. 

New  York :    English  «.   Brennan,  New  York :    Herring  e.  Fisher,  1 

60  N.  Y.,  609  ;  White's  Bank  v.  Nich-  Sandf.,  344 ;    Lozier  «.  N.  Y.  Cent.,  43 

ols,  64  N.  Y.,  65,  71.  and  cases  cittnl  ;  Barb.,  465. 

Fea  ing  v.  Irwin,  55  N.  Y.,  480,  affirm-  The  use  of  a  highway  by  any  person. 
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for  any  purpose  other  than  to  pass  and  lot:  Moran  «.  Ly decker.  11  Abb.  N.  C, 

repass,  is  a  trespass  upon  the  person  298. 

who  owns  the  fee  of  the  road.  Thongh  the  owners  of  lots  in  a  city 
The  owner  of  laud  to  the  centre  of  a  street,  the  fee  of  which  is  in  the  city,  the 
highway  or  street  may  maintain  tres-  lots  themselves  having  been  originally 
pass  against  one  who  makes  any  im-  owned  by  the  city,  and  conveyed  by  it 
proper  use  of  that  portion  thereof  to  with  a  covenant  that  the  street  should 
which  he  has  title — i.e.,  standing  there-  remain  open  forever,  are  entitled  to 
on  and  using  abusive  language  to  such  have  the  street  kept  open  and  contin- 
owner  :  Adams  v.  Rivers,  1 1  Barb. ,  ued  as  a  public  street  for  the  benefit  of 
890  ;  Etz  tJ.  Daly,  20  Barb.,  32,  33-5  ;  their  abutting  property. 
Kelsey  «.  King,  33  How.  Pr.,  44.  The  erection  and  operation  of  an 
And  may  maintain  ejectment  against  elevated  railroad  in  such  street  isincon- 
one  guilty  of  any  encroachment  upon  sistent  with  the  use  of  the  street ;  as  to 
the  highway,  or  of  any  exclusive  occu-  such  lot  owners,  it  is  a  taking  of  private 
pation  of  it:  Etz  v.  Daly,  20  Barb.,  82.  property  within  the  meaning  of  the  con- 
Where  the  owner  of  a  lot  adjoining  stitution,  cannot  be  permitted  without 
a  street  has  no  title  to  the  street  itself,  compensation  to  them,  and  may  be  re- 
or  any  part  thereof,  he  has  no  special  strained  by  injunction  :  Story  t).  New 
easement  or  property  in  the  street,  ex-  York  Elevated  Railway  Co.,  26  Albany 
cept  such  part  of  it  as  is  adjacent  to  L.  J.,  873,  Ct.  Appeals, 
and  gives  access,  air  and  light  to  his 


[6  Exchequer  Division,  277.] 
May  11,  1880. 

*CoLLET  and  Another  v.  The  London  and  North  [277 
Western  Railway  Company  and  The  Great  West- 
ern Railway  Company. 

Railway — AeeomodcUion  Works — Damage  ari^sinff  from  Intntfficiency — Right  of  Action 
exchtded  by  SUttiUorif  Remedy — Railways  Clauses  Cwtsolidation  Act,  1845  (8  Vict, 
c.  20),  *f.  68-78. 

A  railway  company  constructed  a  culvert  to  carry  off  water  from  land  adjacent  to 
the  railway.  No  complaint  was  made  by  the  owner  of  the  land  of  the  insufficiency 
of  the  culvert,  and  no  application  was  made  to  justices  for  additional  accommodation 
works  within  the  five  years  limited  by  the  Railways  Clauses  Consolidation  Act, 
1 845,  s.  73.  An  injury  having  subsequently  arisen  to  the  land  from  the  insufficiency 
of  the  culvert  to  carry  off  all  the  wat^r,  an  action  in  respect  of  such  injury  was 
brought  by  the  occupier  against  the  railway  company  in  which  it  was  alleged  that 
the  culvert  was  insufficient : 

Beld,  on  demurrer,  that  the  action  would  not  lie. 

Demurrer  to  a  reply. 

The  statement  of  claim  alleged  that  the  plaintiffs  were  ten- 
ants of  a  farm  and  the  defendants  railway  companies  ;  that 
before  the  construction  of  the  culvert  hereinafter  mentioned 
the  farm  was  drained  as  of  right  by  a  natural  watercourse ; 
that  the  Shrewsbury  and  Hereford  Railway  Company,  which 
undertaking  afterwards  became  vested  in  the  defendants,  pre- 
tending to  act  in  the  execution  of  certain  powers  conferred 
upon  them  by  authority  of  ^Parliament,  constructed  [278 
about  the  year  1863  a  culvert  upon  the  farm  for  the  purpose 
of  carrying  the  water  from  it  and  draining  it  through  an- 
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other  channel,  and  that  the  culvert  was  constructed  in  an 
insufficient  manner  so  as  not  to  carry  the  water  from  the 
farm,  and  the  defendants  had  allowed  the  culvert  to  remain 
an  insufficient  culvert,  whereby  in  1879  damage  had  accrued 
to  the  plaintiffs  by  reason  of  the  flooding  of  their  land. 

The  parts  of  the  statement  of  defence  and  reply  material 
to  the  decision  were — 

Statement  of  defence :  *'  5.  The  making  of  a  cnlvert  for  the 
purposes  mentioned  in  the  statement  of  claim  was  an  accom- 
modation work  within  the  meaning  of  ss.  68  to  73  (both  in- 
clusive) of  the  Railways  Clauses  Consolidation  Act,  1845, 
and.  the  questions  in  this  action  relate,  not' to  the  maintain- 
ing or  repairing  but  to  the  making  of  a  proper  culvert,  and 
if  no  sufficient  culvert  was  made  by  the  Shrewsbury  and 
Hereford  Railway  Company  during  the  construction  of  the 
railway  the  plaintiffs  and  their  lessors,  or  the  predecessors 
of  the  plaintiffs  in  occupation  or  of  their  lessors  in  title,  ought 
to  have  proceeded  in  accordance  with  the  provisions  of  the 
said  sections  and  not  otherwise,  and  this  action  is  not  maii^ 
tainable." 

Reply:  "2.  As  to  paragraph  5  of  the  defenc^e,  that  this 
action  is  brouglit  to  recover  damages  for  the  injuries  to  the 
plaintiffs'  property  set  out  in  the  claim,  and  not  to  compel 
the  defendants  to  make  any  further  or  additional  accommo- 
dation works  under  the  Railways  Clauses  Consolidation 
Act,  1846,  ss.  68  to  73  (both  inclusive)  or  any  or  either  of 
them." 

To  this  reply  the  defendants  demurred. 

H,  S,  Wrighty  for  the  defendants :  The  question  is  not  of 
the  maintaining  or  repairing  this  culvert,  but  whether  it  was 
a  sufficient  one  when  made.  If  it  was  not,  the  remedy  of 
the  landowner  was  that  which  is  given  by  the  Railways 
Clauses  Consolidation  Act,  1845  (8  Vict.  c.  20),  in  ss.  68  to  73. 
The  plaintiffs  had  five  years  under  s.  73  in  which  they  might 
have  applied  to  have  insufficient  woAs  altered,  and  they 
cannot  now  sue  the  defendants. 

J.  0.  OriffitSy  Q.C.  (Barnard^  with  him):  The  statute 
279]  does  not  *take  away  the  common  law  rights  of  the 
parties,  and  this  case  is  one  of  those  in  which,  a  party  using 
his  land  for  a  proper  purpose,  an  action  lies  only  when  an 
injury  arises  to  neighboring  land.  Whitehouse  v.  Fel- 
lows (*)  was  a  case  under  the  Turnpike  Acts,  under  which 
actions  are  to  be  brought  within  three  months  of  the  doing 
the  act  complained  of,  yet  the  court  held  that  an  action 
would  lie  if  brought  within  three  months  from  the  accruing 

0)  80  L.  J.  (C.P.),  306. 
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of  damage  caused  by  an  alteration  of  a  culvert,  though  more 
than  three  months  had  elapsed  since  the  alteration  was  made. 
So  here  there  was  nothing  illegal  and  no  negligence  in  the 
making  the  culvert,  and  no  action  would  he  till  damage 
arose  from  the  insufBciency  of  the  culvert,  but  when  the 
damage  arises  there  is  nothing  in  the  statute  which  restricts 
the  right  of  the  plaintiffs  to  sue. 

Ji,  8.  Wright^  was  heard  in  reply. 

Kelly,  C.B.:  I  am  clearly  of  opinion  that  the  defend- 
ants are  entitled  to  the  judgment  of  the  court.  The  case  of 
Whitehouse  v.  Fellows  (*)  depended  upon  the  Statute  of 
Limitations,  and  any  cases  as  to  the  right  to  claim  damages 
for  an  injury  done  to  one  person  by  the  mode  in  which  an- 
other person  may  use  his  property  which  happens  to  be  con- 
tiguous to  the  land  of  the  first,  are  cases  quite  sui  generis^ 
and  have  no  connection  with  the  case  now  before  the  court. 
Here  the  railway  company  were  empowered  to  make  a  cul- 
vert. That  was  some  twenty  years  or  more  ago.  They 
made  it,  and  if  they  had  made  it  in  such  a  way  as  necessa- 
rily and  at  once  to  occasion  injury  to  the  owner  of  the  ad- 
joining land,  the  remedy  would  have  been  obvious  and 
immediate.  The  sections  of  the  statute  which  have  been  re- 
ferred to  show  that  it  would  only  have  been  necessary  to 
apply  to  the  justices,  and  they  would  have  taken  care  that 
the  culvert  was  made  in  a  proper  as  well  as  in  a  sufficient 
manner.  No  such  application  was  made,  and  this  is  not  a 
use  by  the  defendants  of  th^ir  property  in  such  a  way  as  to 
injure  the  property  of  an  adjoining  landowner.  It  is  in  fact 
a  damage  resulting  from  an  alleged  non-compliance  with  an 
act  of  Parliament,  which  act  of  Parliament  was  in  all  re- 
spects lawfully  complied  with  at  the  time  the  works  were 
erected.  Under  these  *circumstances  it  is  perfectly  [280 
clear  the  defendants  are  not  liable,  and  the  judgment  must 
be  for  the  defendants,  with  costs. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiffs :  Twisden^  Parker  <fe  Co. 
Solicitor  for  defendants:  H.  R.  Nelson. 

C)  80  L.  J.  (C.P.),  806. 
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[5  Excheqaer  Division,  280.] 
June  6,  1880. 

[in  the  court  of  appeal.] 
Ashdown  v.  Ingamells. 

DamagWy  Meamre  of — AffreemerU  to  sell  Property  in  Coivtideratum  of  Pai/merU  of 
Debts — Insolvency  of  Vendors — Action  by  Trustee  for  Breach  of  Contract — Nominal 
Damaga. 

A.  &  S.,  being  traders  in  embarasaed  circomstances,  sold  their  business  to  the  de* 
fendant  upon  condition  that  he  should  pay  certain  debts  owing  by  them.  This  he 
failed  to  do,  and  left  a  balance  of  £1,750  unpaid  to  the  creditors  of  A.  <fe  S.  A.  A  S. 
afkerwards  liquidated  their  affairs  by  arrangement  under  the  Bankruptcy  Act,  1 869, 
and  the  plaintiff  having  been  appointed  trustee,  brought  an  action  for  breach  of 
contract : 

Held,  that  he  was  entitled  to  recover  the  sum  of  £1,750,  and  not  merely  nominal 
damages. 

Porter  v.  Vorlky  (9  Bing.,  93)  disapproved  ot 

The  following  are  the  material  portions  of  the  claim  : 

The  plaintiff  was  the  trustee  of  G.  F.  AUin  and  C.  F. 
Smith,  whose  affairs  were  liquidated  by  arrangement  under 
the  Bankruptcy  Act,  1869,  s.  125  :  they  had  carried  on  busi- 
ness in  Southwark  as  fruit  and  potato  salesmen.  In  the 
autumn  of  1878,  Allin  &  Smith,  being  in  embarrassed  circum- 
stances, applied  to  the  defendant  for  assistance,  and  the  fol- 
lowing agreement  was  entered  into  : 

"Agreement  between  G.  F.  Allin  and  C.  F.  Smith,  of  the 
one  part  (hereinafter  called  the  vendors),  and  Clark  Inga- 
mells, of  the  other  part  (hereinafter  called  the  purchaser), 
as  follows : 

"1.  For  the  considerations  hereinafter  mentioned,  the 
vendors  agree  to  assign  the  lease  of  the  premises  in  one  of 
the  railway  arches,  Stoney  Street,  Borough  Market,  now 
held  by  them,  and  the  good-will  of  the  business  of  potato 
and  fruit  salesmen  carried  on  by  them  therein,  and  all  the 
281]  stock-in-trade,  vans,  horses,  office  *furniture,  and 
effects  belonging  to  the  said  vendors,  and  employed  in 
the  said  business,  and  all  the  book  debts  now  owing  to  the 
vendors,  to  the  purchaser  absolutely,  and  to  deliver  him 
possession  of  the  same. 

*'2.  The  purchaser  agrees  to  pay  Mr.  Harrison,  a  cred- 
itor of  the  vendors,  10^.  in  the  pound,  in  payment  and 
satisfaction  of  his  debt  not  exceeding  £400.  The  purchaser 
agrees  to  pay  all  the  trade  debts,  or  to  arrange  with  the 
creditors,  including  the  debt  owing  to  the  purchaser  for 
money  lent. 


Vol.  v.]  EXCHEQUER  DIVISION.  695 

Ashdown  t.  In^mells.  1880 

''3.  The  balance  of  the  bank  (if  any)  is  to  be  received  and 
taken  by  the  purcliaser,  and  the  acceptances  held  by  Harri- 
son, or  given  to  him^  are  to  be  delivered  up  on  payment  to 
him  of  the  10s.  in  the  pound. 

"4.  The  purchaser  will  not  undertake  the  payment  of 
any  debts  or  acceptances  not  herein  mentioned. 

'•6.  All  the  household  furniture  and  effects  belonging  to 
the  vendors  are  not  included  in  the  aforesaid  sale.- 

"6.  The  vendors  will  forthwith  hand  to  the  purchaser  all 
the  books,  and  afford  every  assistance  and  explanation  to 
him  in  obtaining  payment  of  the  debts,  and  the  purchaser  is 
to  be  at  liberty  to  use  the  names  of  the  vendors  in  any  pro- 
ceedings for  the  recovery  of  the  debts,  he  indemnifying  the 
vendors  against  all  costs." 

Allin  &  Smith  performed  the  agreement  on  their  part,  and 
the  defendant  entered  into  and  took  possession  of  the  prop- 
erty, effects,  and  premises  comprised  in  the  agreement,  and 
carried  on  the  business,  and  received  and  collected  moneys 
in  respect  of  the  same. 

The  defendant  paid  or  arranged  the  debts  due  to  several 
of  the  creditors  of  Allin  &  Smith,  including  a  debt  of  about 
JB400  due  to  one  J.  Harrison,  but  he  had  refused  to  pay,  nor 
had  he  ever  paid,  the  other  trade  debts  which  were  tnen  due 
and  owing  by  Allin  &  Smith,  nor  did  lue  ever  arrange  with 
the  persons  who  were  then  their  creditors  according  to  the 
tenor  of  the  agreement.  The  defendant  always  had  notice 
that  the  property  assigned  to  him  comprised  substantially 
the  whole  of  the  estate  and  property  of  Allin  &  Smith,  and 
that  the  result  of  his  refusing  to  carry  out  the  agreement  on 
his  part,  or  to  pay  and  arrange  the  debts,  *would  be  [282 
to  oblige  them  to  institute  proceedings  for  the  liquidation 
of  their  affairs.  By  reason  of  the  defendant's  default,  Allin 
&  Smith  in  November,  1878,  were  obliged  to  present  a  peti- 
tion for  the  liquidation  of  their  affairs,  and  tneir  creditors 
resolved  that  their  affairs  should  be  so  liquidated.  The 
amount  of  the  trade  debts  and  creditors'  claims,  exclusive 
of  the  debt  due  to  the  defendant,  which  the  defendant 
should  have  paid  or  arranged,  was  £1,760  or  thereabouts, 
and  the  trade  and  other  creditors  had  proved  for  the  same, 
or  claimed,  or  given  notice  of  their  claims  under  the  liquida- 
tion. The  trade  and  other  creditors,  whose  debts  and  claims 
the  defendant  should  have  paid  or  arranged  according  to 
the  tenor  of  the  agreement,  were  mainly  the  only  creditors  of 
Allin  &  Smith. 

The  defence,  after  alleging  the  defendant  had  been  induced 
to  enter  into  the  agreement  by  the  fraud  of  Allin  &  Smith, 
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contained  the  following  paragraph  :  "The  defendant,  as  to 
the  whole  statement  of  claim,  brings  the  sum  of  one  shilling 
into  court,  and  says  that  beyond  such'Sum  the  plaintiff  has 
sustained  no  damage  by  reason  of  the  facts  stated  in  such 
statement  of  claim,  and  that  such  sum  is  sufficient  to  dis- 
charge the  plaintiff's  claim." 

The  action  came  on  for  trial  before  Huddleston,  B.,  and  a 
jury,  when  the  objection  was  taken  that  even  if  the  plaintiff 
proved  all  the  averments  in  the  claim  he  could  recover  only 
nominal  damages,  and  that  the  defendant  had  paid  one 
shilling  into  court.  It  was  thought  better  to  determine  this 
point  first,  and  the  jury  were  discharged,  and  the  case  was 
reserved  for  further  consideration.  The  action  was  heard 
npon  further  consideration  by  Huddleston,  B.,  and  his  Lord- 
ship, after  argument,  in  which  Porter  v.  Vorley  (*)  was  cited, 
delivered  the  following  judgment : 

Huddleston,  B.:  The  contract  was  that  the  defendant 
should  pay,  not  Allin  &  Smith,  but  their  creditors.  No 
doubt  the  right  to  sue  prima  fctcie  passed  to  the  trustee,  but 
he  must  show  damage  of  such  a  character  as  will  enable  him 
to  recover  a  substantial  amount.  There  is  no  authority  to 
show  that  the  fact  of  driving  Allin  &  Smith  into  liquidation 
is  a  ground  for  damages  ;  and  there  is  nothing  to  show  that 
283]  their  estate  in  liquidation  is  diminished.  *In  sub- 
stance the  only  creditors  are  those  whom  the  defendant  has 
not  paid.  I  think  that  the  plaintiff  is  only  entitled  to  nomi- 
nal damages,  and  that  the  one  shilling  paid  into  court  is 
sufficient.     The  judgment  must  be  for  the  defendant.^ 

The  plaintiff  appealed. 

De  Oex,  Q.C.  {Holmes  PotiUer^  with  him),  for  the  plain- 
tiff:  When  Messrs.  Allin  &  Smith  became  insolvent,  all 
rights  of  action  vested  in  them  passed  to  the  plaintiff  as  their 
trustee,  who  is  entitled  to  say  that,  if  he  recovers  as  dam- 
.  ages  the  sum  which  the  defendant  ought  to  have  paid  to  the 
creditors,  he  will  be  able  to  pay  a  dividend  to  the  creditors 
in  the  liquidation.  The  trustee  alone  can  sue  upon  the 
agreement,  the  creditors,  for  whose  benefit  it  was  entered 
into,  cannot.  If  the  contention  for  the  defendant  is  correct, 
the  estate  of  Messrs.  Allin  &  Smith  upon  their  liquidation 
was  presented  to  the  defendant,  who  thereby  became  ab- 
solved from  all  liability  to  further  payment.  Carr  v. 
Hoberts  (")  is  a  strong  authority  in  the  plaintiff's  favor.  For 
the  defendant  reliance  was  placed  upon  Porfer  v.  Vorley  {'), 
and  upon  the  authority  of  that  case  Huddleston,  B.,  decided 

0)  9  Bing.,  98.  (')  5  B.  4  AA,  78. 
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in  bis  favor ;  bat  that  decision  does  not  appear  to  have  been 
approved  of  in  Hill  v.  Smith  {^), 

Lush-  Wilson,  for  the  defendant,  was  called  npon  to 
argue :  The  estate  of  Messrs.  Allin  &  Smith  has  not  been 
diminished  by  reason  of  the  defendant's  breach  of  contract, 
for  he  himself  was  to  pay  the  creditors.  If  the  defendant 
had  literally  fulfilled  his  contract,  the  assets  passing  into 
the  plaintiffs  hands  would  not  have  been  increased.  In 
Carr  V,  Jioberts  {*)  the  plaintiff  sued  as  an  administratrix, 
and  the  rights  of  an  administrator  are  larger  than  those  of 
a  trustee  in  insolvency.  The  only  damage  that  could  arise 
from  the  defendant's  breach  is,  that  the  liabilities  of  the 
estate,  which  has  become  vested  in  the  plaintiff,  are  not  di- 
minished ;  and  this  is  insufficient  to  support  a  claim  for  sub- 
stantial damages. 

De  Oex,  Q.C.,  did  not  reply. 

Bramwell,  L.J.:  I  think  that  this  judgment  must  be 
reversed.  *VVith  all  respect  to  my  Brother  Huddle-  [284 
ston,  I  really  cannot  agree  with  him.  The  defendant  un- 
dertook to  the  liquidating  debtors  to  pay  for  them  certain 
debts.  It  is  alleged  that  he  has  not  done  so,  and  has  re- 
fused to  do  so.  If  this  allegation  is  correct,  the  contract 
has  been  broken.  It  is  not  a  contract  that  can  be  performed 
at  any  time.  If  it  is  not  performed  within  a  reasonable  time 
it  is  broken,  and  broken  forever.  The  defendant  cannot 
now  perform  it ;  all  that  he  could  do  now  would  be  to  miti- 
gate damages  by  making  the  payment  he  agreed  to  make. 
If  the  liquidating  debtors  had  not  become  insolvent,  they 
clearly  would  have  been  entitled  to  recover  by  way  of 
damages  the  sum  which  the  defendant  ought  to  have 
paid,  but  did  not  pay.  That  being  the  position  of  the  par- 
ties, how  can  it  be  possible  that  the  trustee  in  liquidation 
is  not  entitled  to  recover  the  sum  which  the  defendant 
omitted  to  pay  \  The  plaintiff,  who  is  the  trustee  in 
liquidation,  must  have  a  right  to  the  same  amount  as  the 
liquidating  debtors  would  have  been  entitled  to,  if  they  had 
continued  solvent  and  had  brought  an  action  for  breach  of 
contract. 

It  is  unnecessary  to  treat  of  the  authorities  at  length  ;  but 
I  may  say  that  Oarr  v.  Roberts  ('),  cited  on  behalf  of  the 
plaintiff,  is  in  point.  That  was  an  action  upon  a  covenant 
to  indemnify.  Here  the  agreement  is  not  merely  to  indem- 
nify the  liquidating  debtors  but  to  pay  the  debts  due  by 
them.  The  distinction  however,  is  immaterial.  At  first 
sight  Porter  v.  Yorleyi^)  appears  to  support  the  contention 

(')  12  M.  dE  W.,  618.  («)  6  B.  A  Ad.,  78.  (»)  9  Bing.,  98. 
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for  the  defendant;  but  it  is  clear  to  me  that  the  Court  of 
Exchequer,  in  Hill  v.  Smith  (*),  did  not  approve  of  it ;  and, 
moreover,  the  facts  in  it  were  very  different  from  those  be- 
fore us.  There  a  phaeton  had  been  injured  by  the  defend- 
ant's negligence,  and  the  true  owner  might  at  any  time  have 
demanded  that  the  defendant  should  pay  for  the  repair  of 
the  damage,  not  on  account  of  any  contract  existing  between 
.them,  but  on  account  of  the  injury  which  the  true  owner 
had  sustained.  The  damage  to  the  phaeton  might  have  been 
treated  as  a  tort.  I  must  confess,  however,  that  I  feel  a 
very  great  distrust  as  to  the  propriety  of  that  decision,  be- 
cause if  the  person  from  whom  the  defendant  had  hired  it 
had  remained  solvent,  he  would  have  been  entitled  to 
285]  ^recover  full  damages.  Upon  the  other  hand,  Carr 
V.  Roberts  {^)  seems  to  me  rightly  decided. 

Upon  these  grounds  I  am  of  opinion  that  the  judgment 
appealed  against  must  be  reversed. 
^  Baggallay,  L.J.:  As  the  other  members  of  the  court 
entertain  a  clear  view  as  to  what  should  be  done  in  this  case, 
any  doubt  which  I  may  entertain  is  immaterial.  I  do  feel 
a  doubt  as  to  what  should  be  the  ultimate  result  of  this  liti- 
gation ;  though  I  am  not  satisfied  -that  the  grounds  of  the 
decision  of  Huddleston,  B.,  updn  the  materials  before  him, 
were  wrong.  As  the  question  has  been  brought  before  us, 
it  has  been  in  effect  an  appeal  from  a  judgment  upon  a  de- 
murrer to  a  statement  of  some  only  of  the  material  facts  ; 
the  whole  case  will,  however,  be  raised  in  a  more  convenient 
form  after  all  the  questions  raised  by  the  pleadings  have 
been  tried.  I  therefore  think  it  better  to  adopt  the  view 
of  my  colleagues,  and  to  hold  that  the  appeal  should  be 
allowed. 

Brett,  L.J.:  This  action  is  brought  by  a  trustee  for  the 
breach  of  a  contract  made  with  liquidating  debtors,  and  the 
case  has  now  to  be  considered  as  if  the  only  defences  had 
been  a  traverse  of  the  agreement  and  of  the  breach,  and  as 
if  at  the  trial  it  had  been  found  that  the  agreement  had  been 
entered  into  and  that  the  breach  had  been  committed :  the 
question  would  then  arise  as  to  the  amount  of  the  damages  : 
are  they  only  nominal  or  substantial  ?  Now  the  contract  re- 
lied upon  is  a  contract  entered  into  by  the  defendant  with  the 
liquidating  debtors  for  the  purchase  of  their  business  upon 
certain  terms.  Suppose  that  one  of  those  terms  had  been  that 
the  defendant  should  pay  to  the  liquidating  debtors  the  sura 
of  £1,750 :  it  is  clear  that  upon  their  insolvency  the  plaintiff, 
as  trustee,  suing  for  the  breach  of  the  contract  would  be  en- 

(0  12  M.  <&  W.,  618,  p.  631.  («)  5  B.  «k  Ad.,  78. 
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titled  to  recover  the  sum  of  £1,750 :  but  the  contract  was 
not  in  that  form,  the  purchase- money  was  not  to  be  paid. in 
that  way,  it  was  not  to  be  paid  to  the  liquidating  debtors 
directly,  but  to  be  devoted  to  the  satisfaction  of  debts  owing 
by  the  insolvents  to  other  creditors.  It  is  obvious  that  there 
was  no  contract  between  the  defendant  and  those  creditors ; 
the  only  contract  was  between  the  defendant  *and  the  [286 
liquidating  debtors.  If  there  had  been  no  insolvency,  the 
defendant  would  have  committed  a  breach  of  contract  by 
not  paying  off  those  creditors.  What  would  have  been  the 
damages  recovered?  They  would  have  been  the  sum  of 
£1,750,  the  amount  of  the  unpaid  debts.  The  liquidating 
debtors  would  have  recovered  that  sum,  because  it  was  part 
of  the  contract  between  them  and  the  defendant,  that  he 
should  distribute  that  sum  amongst  the  creditors.  If  that 
be  so,  I  can  see  no  principle  upon  which  the  trustee  may 
not  sue  for  the  breach  of  tliat  contract,  and  may  not  recover 
the  same  damages  as  the  insolvents  could  have  recovered : 
in  my  opinion  it  is  a  general  principle  that  where  an  action 
is  brought  for  the  breach  of  a  contract,  the  trustee  in  bank- 
ruptcy or  liquidation  is  entitled  to  recover  the  same  amount 
of  damages  for  the  breach  of  the  contract,  as  the  bankrupt 
or  insolvent  himself  would  have  recovered.  It  seems  to  me 
that  Carr  v.  Roberts  (*)  shows  distinctly  that  this  propo- 
sition is  true.  It  is  said  that  Porter  v.  Yorleyi^)  is  an  au- 
thority to  the  contrary:  I  do  not  think  it  necessary  to 
determine  what  principle  was  decided  there.  In  Hill  v. 
Sviithi^)  the  Court  of  Exchequer  treated  Porter  v.  Vorley  (') 
in  the  manner  in  which  judges  often  treat  the  decision  of  a 
court  of  co-ordinate  jurisdiction  which  they  do  not  like :  the 
judgment  was  delivered  by  Parke,  B.,  and  his  Lordship 
said  (p.  631) :  ''The  circumstances  of  it  were  very  peculiar," 
that  was  as  much  as  to  say:  *'If  everl  find  a  case  of  exactly 
the  same  circumstances,  I  will  take  notice  of  the  decision  ; 
but  if  I  do  not,  I  will  not."  In  my  opinion  Porter  v.  Vor- 
ley (')  was  wrongly  decided. 

Bra M WELL,  L.J.:  The  effect  of  our  decision  is  that  the 
case  will  go  back  to  Huddleston,  B.,  who  will  try  the  other 
questions  raised  in  the  action  :  the  costs  of  the  first  trial  to 
be  costs  in  the  cause,  the  costs  of  the  appeal  to  be  the  plain- 
tiffs costs. 

Judgment  reversed. 

Solicitor  for'plaintiff :  Oeorge  H,  Finch. 
Solicitor  for  defendant :    Walter  Justice. 

O  5  B.  A  Ad.,  78.  («)  9  Bing.,  93.  («)  12  M.  A  W.,  618. 
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See  18  Entr.  Rep.,  770  note.  quest  of  W.,  deeded  the  premises  to 

A  purchaser  of  counterfeit  honds  of  the  wife  of  the  latter,  snhject  to  the 

the   United    States,  which   are   after-  mortgage  ;  that  L.  has  commenced  an 

wards  redeemed  by  the  United  States,  action  to  foreclose  the  mortgage,  and 

may  recover  back  the  money  paid  by  for  judgment    in  case  of   deficiency, 

him   for   them,    before    repaying   the  against  plaintiff.   The  relief  asked  was 

United  States :    Brewster   v.    Burnett,  that  W.  be  compelled  to  pay  to  L.  the 

125  Mass.,  68.  amount  due  on  the  bond  and  mortgage, 

April  24th,  1873.  the  defendant  Dud-  and  the  latter  to  receive  the  same  and 
ley  executed  a  bond  and  mortgage  to  surrender  plaintiff's  bond  to  be  can- 
secure  the  purchase  price  of  certain  celled.  Held,  that  the  complaint  was 
land,  the  deed  of  which  to  Dudley  con-  properly  dismissed  ;  that  the  agreement 
tained  a  clause  by  which  the  grantor  of  W.  was,  in  substance,  to  indemnify, 
(the  mortgagee)  covenanted  to  pay  and  and  the  effect  of  the  transaction  was  to 
discharge  a  prior  mortgage  on  the  make  the  mortgaged  premises  piima- 
same  premises  for  $16,000,  or  to  cause  rily  liable  for  the  debt,  and  VV^.  the 
the  said  premises  to  be  released  from  principal  debtor  as  between  him  and 
the  lien  thereof  on  or  before  July  1st,  plaintiff,  and  until  it  was  determined 
1875.  The  mortgage  given  by  Dudley  that  there  was  a  deficiency,  and  so  a 
was  assigned  to  the  plaintiff  September  personal  liability  on  his  part,  an  action 
1st,  1875.  In  this  action,  brought  by  him  against  him  was  inequitable  and  could 
to  foreclose  it,  no  personal  claim  being  not  be  maintained  :  Slauson  v,  Wat- 
made  against  the  defendant  Dudley,  kins,  86  N.  Y.,  597. 
the  latter  set  up  a  breach  of  the  cove-  W.  sold  to  M.  for  less  than  $2,000  a 
nant  as  a  counter-claim  and  defence,  the  portion  of  certain  premises,  subject  to 
$16,000  mortgage  never  having  been  a  mortgage  on  the  whole,  to  a  third 
paid,  nor  the  premises  released  from  person  for  $6,500,  and  besides  giving 
the  lien  thereof.  a  covenant  of  warranty  and  against 

Held,  that  as  against  the  mortgagee,  other  incumbrances,  he  covenanted  to 

Dudley  was  entitled  to  recover,  as  dam-  pay  the  mortgage  when  due. 

ages  for  a  breach  of  the  covenant,  the  Failing  to  do  this,  M.  sued  on  the 

full  sum  of  $16,000,  although  he  had  covenant  and  recovered,  the  measure 

never  paid   the  mortgage  or  any  part  of  damages  being    fixed    at  the   full 

thereof,  and  had  never  been  evicted  amount  secured  by  the  mortgage  with 

from   the  premises,  or  sustained  any  interest.     Held,  error.     The  mortgage 

actual  loss  whatever :  Seligman  v.  Dud-  debt  was  not  due  to  M.  or  to  any  one 

ley,  14  Hun,  186.  in    his    interest,   and  as  he  had  suf- 

Where  one  sold  the  rights  to  a  share  fered  no  loss  and  was  abundantly  pro- 
of profits  in  the  manufacture  of  cheese  tected,  since  the  rest  of  the  land, 
which  he  did  not  own,  so  that  his  which  was  worth  much  more  than  the 
warranty  of  title  was  broken  ;  a  recov-  amount  of  the  debt,  would  have  to  be 
ery  having  been  had  against  the  ven-  resorted  to  before  his  lot  could  be 
dee ;  held,  that  his  right  to  recover  touched,  he  was  not  entitled  to  more 
•  damages  for  the  breach  of  warranty  than  nominal  damages :  Wilcox  v. 
did  not  arise  until  he  had  paid  the  re-  Musche,  89  Mich.,  101. 
covery  against  him,  and  that  the  statute  Where  a  mortgage,  given  to  secure 
of  limitations,  in  favor  of  the  vendor,  the  mortgagee  from  loss  by  reason  of 
did  not  commence  to  run  till  such  pay-  his  having  become  security  upon  a 
ment :  Converse  v.  Miner,  21  Hun,  367.  promissory  note,  executed   by  one  of 

The  complaint    herein    alleged,    in  the  mortgagors,  contains  a  stipnlation 

substance,  that  defendant  L.  sold  and  that  the  mortgagors  will  "  pay  the  sum 

conveyed  to  plaintiff  certain  premises,  of  money  above  secured,"  a  cause  of 

taking  back  her  bond  for  $22,000  and  in-  action  upon  said  mortgage  accrues  to 

terest,  secured  by  mortgage  on  the  prem-  the    mortgagee  upon    failure    of  the 

ises  ;    that  thereafter  she  contracted  to  maker  to  pay  the  note  when  it  becomes 

sell  the  premises  to  defendant  W.,  he  due,  without  the  mortgagee  having  first 

contracting  to  pay  $22,000  of  the  pur-  paid  the  note  ;  and  he  can  recover  as 

chase-money  "by  the  assumption  of"  damages  actual   compensation  for  his 

the  said  mortgage  ;  that  she,  at  the  re-  probable  loss :  Grenel  v.  Cue,  72  Ind.,  84. 
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[5  Exchequer  Diyision,  287.] 
June  17,  1880. 

[in  the  court  of  appeal.] 

♦Fletcher  v.  Hudson.  [287 

Local  Board — Aciifig  as  Af ember  after  DUtqiMlification — AcHon  for  Penaliy — Party 
aggrieved— Public  Health  Act,  1875  (38  <fc  39  Ftc/.  <?.  65),  ».  268,  tch.  2,  rule  70. 

By  the  Public  Health  Act,  1875,  s.  268,  proceedings  for  the  recovery  of  a  penalty 
under  that  act  shall  not,  "  except  as  in  this  act  is  expressly  provided,  be  taken  by 
any  person  other  than  a  party  aj^rieved,  or  a  local  authority,  without  the  consent  of 
the  Attorney -General;  and  by  Rule  70  of  Schedule  II  (which  by  a.  317  is  to  be  read 
as  part  of  the  act)  a  penalty  is  imposed  upon  any  person  acting  as  a  member  of  a  local 
board  without  qualihcation,  such  penalty  being  by  the  same  rule  made  recoverable 
by  any  person : 

Held,  affirming  the  judgment  of  the  Exchequer  Division,  that  the  provision  of 
rule  70  that  the  penalty  might  be  recovered  by  any  person  was  an  "  express  pro- 
vision "  of  the  act,  within  tne  meaning  of  s.  253,  and  that  consequently  in  actions  for 
penalties  under  that  rule  the  consent  of  the  Attorney-General  was  not  necessary. 


[6  Exchequer  Division,  293.] 
Jane  2,  1880. 

*Alders()n  v.  Maddison.  [293 

Contract — Bepreaentaiioru  ivjti*encing  Conduct — Mutuality — Interest  in  Lands — Statute 

of  Frauds,  s.  4 — Executed  Consideration, 

A  representation,  which  influences  the  conduct  of  a  person  to  whom  it  is  made,  is 
not  legally  enforceable  against  the  person  who  makes  it  unless  it  operates  either  as 
a  contract  or  as  an  estoppel. 

The  plaintiif,  as  heir-at-law  of  an  intestate,  claimed  the  title  deeds  of  the  intestate's 
farm,  of  which  the  defendant  had  taken  possesr^ion  on  his  death.  The  defendant 
counter-claimed  a  declaration  that  she  was  entitled  to  a  life  estate  in  the  farm,  and 
to  retain  the  title  deeds  for  her  life.  The  jury  found  that  the  defendant  was  induced 
to  serve  the  intestate  as  his  housekeeper  without  wages  for  many  years,  and  to  give 
up  other  prospects  of  establiphment  in  life,  by  his  promise  to  make  a  will  leaving 
her  a  life*estnte  in  his  farm,  if,  and  when,  it  became  his  property : 

Held,  by  Stephen,  J.,  first,  that  the  finding,  taken  with  the  facts,  amounted  to  a 
finding  that  there  was  a  contract  to  the  above  effect  between  the  intestate  and  the  de- 
fendant, and  that  such  a  contract  being  based  on  a  good  consideration  (whether  it 
could  or  could  not  have  been  enforced  by  the  intestate)  was  binding  on  him  and 
his  estate ;  and,  secondly,  that,  since  the  contract  had  been  completely  performed  on 
the  defendant's  part,  s.  4  of  the  Statute  of  Frauds  did  not  apply  ;  and  that  the  de- 
fendant was  entitled  to  the  declaration  asked  in  the  counter-claim. 

The  facts  proved  at  the  trial  before  Stephen,  J.,  and  the 
argnments  employed  on  the  further  consideration  appear 
from  the  written  judgment  of  the  learned  judge. 

*Mayl8, 1880.  Baffshawe,  Q.G.^  Oainsford  Bruce  [294 
and  Midleyy  for  the  plaintiff. 


{ 
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H,  F.  Bristowey  Q.C.,  Waddy^  Q.C.,  and  J.  Edge^  for 
the  defendant. 

June  2.  Stephen,  J.:  This  case  was  tried  before  me  at 
the  Durham  Summer  Assizes  in  1879,  and  was  reserved  by 
me  for  farther  consideration. 

The  statement  of  claim  alleged  that  the  plaintiff  was 
brother  and  heir-at-law  of  Thomas  Alderson,  deceased,  who 
died  intestate  on  the  15th  of  December,  1877,  and  in  whose 
service  the  defendant,  Elizabeth  Maddison,  had  lived  as 
housekeeper  for  many  years  before  his  death.  Thomas  Al- 
derson, at  the  time  of  his  death,  was  owner  in  fee  of  an 
estate  called  Manor  House  Farm,  and  on  his  death  his 
property  descended  to  the  plaintiff  as  his  heir-at-law.  The 
defendant  took  possession  on  Thomas  Alderson' s  death 
of  the  title  deeds  of  the  property.  The  plaintiff  claimed 
the  restitution  of  the  title  deeds  and  damages  for  their  de- 
tention. 

The  statement  of  defence  admitted  in  substance  the  alle- 
gations of  the  statement  of  claim,  but  stated  in  some  detail 
that  Thomas  Alderson  becoming  indebted  to  the  defendant 
for  wages,  and  wishing  her  to  remain  in  his  service,  made 
an  agreement  with  her  to  the  effect  that  if  she  would  forbear 
to  press  him  for  the  arrears  of  wages  due  to  her,  and  would 
serve  him  for  the  rest  of  his  life  without  wages,  he  would  at 
his  death  leave  her  a  life  interest  in  the  Manor  House  Farm. 
Paragraph  7  of  the  statement  of  defence  stated  that  Thomas 
Alderson,  meaning  to  carry  out  his  promises,  made  a  will 
by  which  he  left  the  property  in  question  (subject  to  a  small 
annuity)  to  the  defendant  for  her  life. 

By  way  of  counter-claim  the  defendant  repeated  the  state- 
ments above  mentioned,  and  added  that  tue  will  referred 
to,  though  signed  by  Thomas  Alderson,  was  not  properly 
attested,  whereby  he  had  failed  to  fulfil  his  engagements  to 
her.  She  claimed  a  declaration  that  she  was  entitled  to  a 
life  estate  in  the  Manor  House  Farm,  or  to  such  life  estate 
as  the  draft  will  purported  to  devise  to  her,  and  that  she 
was  entitled  to  retain  the  deeds  for  her  life.  In  the  alter- 
native she  claimed  to  be  entitled  to  retain  the  deeds  till  she 
had  been  paid  all  wages  due  to  her,  or  fair  remuneration  for 
her  services. 

295]  *The  counter-claim  originally  contained  an  alterna- 
tive claim  to  have  the  real  and  pergonal  estate  of  Thomas 
Alderson  administered,  and  that  she  might  be  declared  to 
be  a  simple  contract  creditor  for  the  amount  of  her  wages  at 
a  fair  payment  for  her  services ;  but  in  the  amended  state- 
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nient  of  defence  this  was  struck  out,  so  that  the  only  ques- 
tions before  the  court  are  whether  the  defendant  is  entitled 
to  a  life  estate  in  the  property,  and  whether  she  is  entitled 
to  a  lien  on  the  deeds. 

At  the  trial  it  was  proved  that  Thomas  Alderson  had  made 
the  will  referred  to,  and  that  it  had  not  been  properly  at- 
tested, so  that  as  a  will  it  was  void. 

[After  stating  the  evidence  at  length  the  judgment  pro- 
ceeded :] 

I  asked  the  jury  at  the  suggestion  of  the  learned  counsel 
on  both  sides  this  question  : 

Whether  the  defendant  was  induced  to  serve  Thomas  Al- 
derson as  his  housekeeper  without  wages  for  many  years, 
and  to  give  up  other  prospects  of  establishment  in  life,  by  a 
promise  made  by  him  to  her  to  make  a  will  leaving  her  a 
life  estate  in  Manor  House  Farm  if  and  when  it  became  his 
property?  The  jury  replied,  Yes.  I  reserved  for  further 
consideration  the  efifect  of  this  finding  and  evidence,  and  the 
case  was  argued  before  me  on  the  18th  of  May. 

The  substantial  question  in  the  case  appears  to  me  to  arise 
upon  the  defendant's  counter-claim.  Has  she  aright  to  the 
declaration  for  which  she  asks  that  she  is  entitled  to  a  life 
estate  in  possession  in  the  property,  and  to  the  custody  of 
the  deeds  for  life  ?  If  not,  1  do  not  see  how  she  can  be'  en- 
titled to  a  lien  upon  the  deeds  for  any  amount  of  wages 
which  may  be  due  to  her.  Indeed  it  was  hardly  contended 
in  argument  that  she  was  so  entitled. 

The  defendant's  case  is  put  in  two  ways.  First,  it  is  said 
that  Thomas  Alderson  made  representations  to  her  which 
influenced  her  conduct,  and  which  his  heir  is  bound  to  make 
good.  Next,  it  is  said  that  what  took  place  between  them 
amounted  to  a  contract,  that  in  consideration  of  her  serving 
him  for  his  life  he  would  leave  her  by  will  a  life  interest  in 
the  farm,  if  it  became  his  property  during  his  life  and  if  she 
survived  him.  I  think  that  if  this  was  so  she  is  entitled  to 
what  is  equivalent  to  specific  performance  of  the  contract. 

*The  law  upon  the  subject  is,  I  think,  clear  and  [296 
consistent  when  all  the  decisions  are  considered,  but  I  am 
led  to  believe  that  an  impression  exists  that  there  may  be 
such  a  thing  as  a  representation  which,  though  neither  a 
contract  nor  part  of  a  contract,  may  have  the  effect  of  bind- 
ing the  person  who  makes  it  as  if  it  were  a  contract.  I  do 
not  agree  with  this  view,  and  I  think  it  desirable  to  state 
fully  the  way  in  which  the  matter  presents  itself  to  me.  It 
seems  to  me  that  every  representation,  false  when  made  or 
falsified  by  the  event,  must  operate  in  one  of  three  ways  if 
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it  is  to  produce  any  legal  consequences.  First,  it  may  be  a 
term  in  a  contract,  in  which  case  its  falsity  will,  according 
to  circumstances,  either  render  the  contract  voidable,  or  ren- 
der the  person  making  the  representation  liable  either  to 
damages  or  to  a  decree  that  he  or  his  representatives  shall 
give  effect  to  the  representation.  Secondly,  it  may  operate 
as  an  estoppel  preventing  the  person  making  the  represen- 
tation from  denying  its  truth,  as  against  persons  whose  con- 
duct has  been  influenced  by  it.  Thirdly,  it  may  amount  to 
a  criminal  offence.  The  common  case  of  a  warranty  is  an 
instance  of  a  representation  forming  part  of  a  contract 
Pickard  v.  Sears  (')  and  many  other  well  known  cases  are 
instances  of  representations  amounting  to  an  estoppel.  A 
false  pretence  by  which  money  is  obtained  is  an  instance  of 
a  representation  amounting  to  a  crime. 

Besides  these  there  is  a  class  of  false  representations  which, 
have  no  legal  effect.  These  are  cases  in  which  a  person  ex- 
cites expectations  which  he  does  not  fulfil,  as,  for  instance, 
where  a  person  leads  another  to  believe  that  he  intends  to 
make  him  his  heir,  and  then  leaves  his  property  away  from 
him.  Though  such  conduct  may  inflict  greater  los^  on  the 
sufferer  than  almost  any  breach  of  contract,  and  may  involve 
greater  moral  guilt  than  many  common  frauds,  it  involves 
no  legal  consequences,  unless  the  person  making  the  repre- 
sentation not  only  excites  an  expectation  that  it  will  be  ful- 
filled, but  legallj'-  binds  himself  to  fulfil  it,  in  which  case  he 
must,  as  it  seems  to  me,  contract  to  fulfil  it. 

It  will,  I  think,  be  found  that  all  the  difficulties  of  the 
subject  may  be  solved  by  keeping  in  mind  this  classification 
of  the  different  classes  of  false  representations.  Notiiing 
297]  need  be  said  *here  of  criminal  false  representations, 
nor  need  I  on  the  present  occasion  say  more  of  false  repre- 
sentations amounting  to  estoppels  than  that  it  does  not  ap- 
pear to  me  that  the  law  upon  that  subject  has  anything  to 
do  with  this  case.  Thomas  Alderson  neither  did  nor  said 
anything  that  could  estop  either  him  or  his  heir  from  deny- 
ing any  state  of  facts  whatever.  He  promised  to  leave  his 
houskeeper  a  life  estate  in  the  Manor  Farm.  He  intended  to 
do  so,  and  had  a  will  prepared  which  purported  to  do  so.  He 
signed  that  will  in  the  presence  of  two  witnesses,  but  unfor- 
tunately they  were  not  both  present  at  once,  and  accordingly 
the  will  was  void.  What  relation  can  estoppels  by  consent 
or  by  statements  have  to  such  a  case  as  this?  To  say  that 
Alderson's  heir-at-law  is  estopped  by  Alderson's  conduct 
from  denying  the  validity  of  the  irregularly  attested  will 

(')  6  A.  A  E.,  469. 
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would  be  to  repeal  the  Statute  of  Wills,  but  I  do  not  see 
what  other  estoppel  would  affect  the  case.  Who  is  to  be 
estopped  ?    What  assertion  is  he  estopped  from  ? 

Tlie  question,  therefore,  comes  to  be  this :  were  the  repre- 
sentations made  to  the  defendant  terms  in  a  contract,  or 
were  they  merely  voluntary  revocable  promises  which  were 
not  in  fact  carried  out?  In  other  words,  did  Thomas  Aider- 
son  contract  with  his  housekeeper  that  he  would  leave  her  a 
life  interest  in  the  Manor  Farm  if  she  would  serve  him  for 
his  life,  and  if  the  farm  became  his  property,  and  if  she  sur- 
vived him  ;  or  did  he  induce  her  so  to  serve  him  by  making 
promises  not  intended  to  be  legally  binding  ?  Did  she  make 
a  bargain,  or  did  she  take  her  chance  of  his  keeping  his 
word  ? 

Before  examining  the  facts  of  this  particular  case  it  will, 
I  think, 'be  well  to  refer  to  the  decisions  which  have  led  me 
to  state  the  question  in  this  form.  I  do  so  because  some  of 
the  language  used  in  them  may  seem  to  countenance  the  no- 
tion that  there  may  be  a  binding  representation  which  is 
neither  a  contract  nor  an  estoppel.  I  think,  however,  that 
when  the  matter  is  considered  it  will  be  found  that,  when- 
ever representations  have  been  held  to  be  binding,  the  bir- 
cumstances  were  such  as  to  show  that  all  the  conditions  of 
a  valid  contract  had  been  fulfilled,  and  that  in  all  the  cases 
in  which  representations  have  been  held  not  to  be  binding 
one  or  more  of  those  conditions  were  absent. 

I  understand  by  a  contract  an  agreement  which  the  law 
will  *enforce,  and  I  apprehend  that,  speaking  gen-  [298 
erally,  the  law  will  enforce  all  agreements  made  upon  good 
consideration  or  with  certain  solemnities  which  dispense 
with  consideration.  Agreement  and  consideration  are  thus 
the  elements  which  constitute  a  contract  not  under  seal.  It 
may  seem  trivial  to  mention  such  obvious  matters,  but  at- 
tention to  them  appears  to  me  to  clear  up  many  decisions 
which  are  not  otherwise  very  readily  explained. 

I  now  proceed  to  examine  the  cases  referred  to,  taking  first 
those  in  which  representations  were  held  to  be  binding,  and 
next  those  in  which  they  were  held  not  to  be  binding. 

The  first  case  is  HamTaersley  \.  De  Bieli^).  The  facts 
were  that  the  brothers,  of  a  lady  engaged  to  be  married, 
wrote  by  her  father's  authority  a  memorandum,  part  of 
which  was  as  follows :  '*  Mr.  Thomson  proposes  for  the 
present  to  allow  his  daughter  £200  per  annum  for  her  pri- 
vate use,  subject  to  a  possibility  of  a  reduction  in  that  sum 
in  case  political  or  other  circumstances  should  diminish  his 

(•)  12  Cl.  A  F.,  46. 
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income:  and  also  intends  to  leave  a  further  sum  of  £10,000 
in  his  will  to  Miss  Thomson  to  be  settled  on  her  and  her 
children,  the  disposition  of  which,  supposing  she  has  no 
children,  will  be  prescribed  by  the  will  of  her  father.  These 
are  the  bases  of  the  arrangements  proposed,  subject  of  course, 
to  revision  ;  but  they  will  be  sufficient  for  Baron  de  Biel  to 
act  upon.' '  The  paper  also  contained  a  condition  that  Baron 
de  Biel  was  to  settle  £600  a  year  on  his  wife  for  life.  The 
marriage  took  place.  Baron  de  Biel  made  the  settlemeut 
which  he  had  engaged  to  make,  but  the  sum  referred  to  was 
not  left  in  the  will,  and  it  was  held  that  it  niust  be  settled 
for  the  benefit  of  a  child  of  the  daughter. 

Lord  Cottenham,  in  delivering  judgment  as  Lord  Chan- 
cellor on  appeal  from  the  Master  of  the  Rolls,  8aid(*):  *'I 
propose  first,  to  consider  whether  there  was  any  such  agree- 
ment previous  to  the  marriage  as  .  .  .  was  binding  on  the 
late  Mr.  Thomson  to  give  an  additional  £10,000  as  the  por- 
tion of  his  daughter.  If  it  be  supposed  to  be  necessary  for 
this  purpose  to  find  a  contract  such  as  usually  accompanies 
transactions  of  importance  in  the  pecuniary  affairs  of  man- 
kind, there  may  not  be  found  in  the  memorandum  or  in  the 
other  evidence  in  the  cause,  proof  of  any  such  contract, 
299]  *and  this  may  have  led  to  the  defence  set  up  by  the 
defendants;  but  when  the  authorities  on  this  subject  are 
attended  to,  it  will  be  found  that  no  such  formal  contract  is 
required.  A  representation  made  by  one  party  for  the  pur- 
pose of  influencing  the  conduct  of  the  other  party,  and  acted 
on  by  him,  will,  in  general,  be  sufficient  to  entitle  him  to  the 
assistance  of  this  court  for  the  purpose  of  realizing  such 
representation." 

This  language  was  adopted  by  Lord  Campbell,  in  deliver- 
ing judgment  in  the  House  of  Lords,  and  by  Stuart,  V.C, 
in  the  case  of  Loffus  v.  Maw  (").  I  am  inclined  to  think 
that  it  has  been  misunderstood,  and  has  been  supposed  to 
lay  down  the  rule  that,  in  cases  of  this  kind,  a  representa- 
tion not  amounting  to  a  contract  may  be  binding  on  the 
person  who  makes  it.  I  do  not  understand  Lord  Cottenham 
to  have  said  anything  of  the  sort.  His  words  appear  to  me 
to  mean  only  that  contracts  of  this  nature  may  be  made  like 
other  contracts  by  informal  documents,  or  partly  by  docu- 
ments and  partly  by  conduct.  That  this  is  so  is  clear  from 
other  cases.  In  Luders  v.  Anstey  (')  it  was  held  that  a  let- 
ter, making  a  suggestion  as  to  a  settlement,  followed  by 
marriage  under  such  circumstances  as  to  imply  the  accept- 
ed) 12  CL  A  F.,  61  n.  OS  Giff.,  692;  82  U  J.  (Ch.),  49. 

(«)  4  Ves.,  601. 


Vol.  v.]  EXCHEQUER  DIVISION.  707 

Alderson  v.  MaddisoD.  1880 

ance  of  the  suggestion,  may  be  a  contract  for  a  settlement. 
Hammei^sley  v.  De  BielQ)  has  been  followed  by  several 
other  cases.  Prole  v.  Soady  (')  was  in  principle  similar  to 
Hammersley  v.  De  Biel{')y  and  Stuart,  V.C,  decided  it  on 
the  authority  of  that  case,  of  which  he  said  :  *'  There  was 
no  more  than  the  expression  of  an  intention  to  leave  this 
sum"  (£10,000)  "by  a  revocable  instrument.  But  inas- 
much as  the  expression  of  that  intention  on  such  an  occa- 
sion had  an  influence  on  the  conduct  of  the  contracting 
parties,  and  was  an  inducement  to  the  contract,  the  House 
of  Lords  ....  compelled  the  executors  of  him  who  had 
made  the  representation  to  pay  the  money,  and  to  fulfil  that 
which  was  expressed  as  a  mere  intention.  This  doctrine, 
which  gives  all  the  force  of  a  binding  contract  to  the  mere 
expression  of  an  intention  to  do  something  by  an  instrument 
revocable  in  its  nature,  is  too  firmly  established  to  be 
shaken."  This  appears  to  me  to  be  equivalent  to  saying 
that  the  cases  establish  that  an  agreement  to  *make  [300 
a  will  in  a  particular  way  may  be  a  binding  contract,  that  it 
need  not  be  made  in  an^  particular  form,and  that  if  binding 
it  may  be  enforced  against  the  representatives  of  the  party 
making  the  agreement. 

Loffus  V.  Maw  (*)  is  the  next  case.  Its  facts  are  almost 
precisely  the  same  as  those  of  the  case  now  before  me.  Gun- 
nell  being  old  and  infirm  promised  Loffus  that  if  she 
would  continue  in  his  service  till  his  death,  he  would  leave 
her  the  rents  of  two  houses  for  her  life.  He  showed  her 
a  codicil  to  his  will  which   he   had   made   for  this   pur- 

f»ose ;  but  he  afterwards  revoked  it  by  a  further  codicil, 
t  was  held  by  Stuart,  V.C,  that  the  trusts  in  favor  of  the 
plaintiff  in  the  codicil  which  had  been  revoked  should  be 
performed. 

The  judgment  quotes  part  of  the  passage  already  quoted 
from  Lord  Cottenham's  judgment  in  Hammersley  v.  De 
BieH^\  and  also  refers  to  the  well  known  case  of  PicJcard 
V.  Sears  (*),  as  an  authority  to  show  that  a  man  may  be 
bound  by  a  representation  made  to  another  person  for  the 
purpose  of  influencing  his  conduct.  For  the  reasons  already 
given,  it  seems  to  me  to  be  simpler  and  more  distinct  to  say 
that  the  case  was  one  of  a  contract  by  mutual  promises — 
*'If  you  will  serve  me  I  will  leave  you  the  rents  of  two 
houses."  If  it  is  objected  that  a  will  is  in  its  nature 
revocable,  the  answer  is  that  the  cases  of  Hammersley  v. 

(')  12  Cl.  A  F.,  46.  (>)  8  Giff..  692 ;  82  L.  J,  (Ch.),  49, 
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De  Bi€l{*)  and  Prole  v.  Soadyi^)  show  that  that  is  no 
reason  why  a  promise  for  valuable  consideration  to  make 
a  will  should  not  be  a  binding  contract.  This  language 
is  I  think  simpler  than  that  which  turns  upon  representa- 
tions. If  the  promise  had  been,  '*  If  you  will  serve  me 
for  a  year,  I  will  pay  you  £20,"  the  promise  to  pay  the 
£20  would  hardljr  have  been  described  as  a  representation 
which  the  promisor  was  bound  to  make  good.  I  do  not 
know  why  such  terms  should  be  applied  to  a  promise  to 
maKe  a  will. 

Loffus  V.  Maw  (•)  is  approved  of  in  Coles  v.  PilJcington  (*), 
which,  however,  relates  to  a  different  subject.  Coverdale  v. 
Eastwood  {*)  is  a  case  similar  in  principle  to  Loffus  v. 
Maw  (').  The  father  of  a  woman  about  to  be  married  wrote 
301]  letters  to  the  mother  *of  the  intended  husband,  in 
which  he  said,  ''  V.  being  my  only  child,  of  course  she  will 
come  into  possession  of  what  belongs  to  me  at  my  decease." 
"  It  has  been  my  intention,  in  the  event  of  the  marriage  taking 
place,  to  make  a  similar  will  in  accordance  with  the  facts  of 
the  case,  and  of  course  I  should  settle  my  property  on  my 
daughter  absolutely."  These  and  similar  expressions,  fol- 
lowed by  marriage,  were  held  by  Bacon,  V.C.,  to  constitute 
a  contract.  His  words  are:  *'That  representations  of  this 
kind  will  constitute  a  contract  is  shown  beyond  the  possi- 
bility of  question  by  every  case  which  has  been  referred  to, 
as  well  by  those  in  which  the  contract  has  been  enforced,  as 
by  those  in  which  the  court  has  found  it  impossible  to  estab- 
lish the  contract."  The  result  of  all  these  cases  appears  to 
me  to  be  that  a  contract  to  make  a  particular  disposition  of 
property  by  will  is  not  invalid  merely  because  a  will  is 
revocable,  that  such  a  contract  need  not  be  made  in  any 
particular  form  (though  the  provisions  of  the  Statute  of 
Frauds  may  apply  to  it)  and  that  the  validity  of  such  a  con- 
tract must  be  tested  by  the  rules  which  govern  the  validity 
of  other  contracts. 

I  now  pass  to  the  cases  in  which  representMions  of  inten- 
tion, whether  as  to  wills  or  other  dispositions  of  property, 
have  been  held  not  to  be  binding.  All  of  these  etre  cases  in 
which  the  language  used  was  considered  to  amount  to 
nothing  more  than  a  declaration  of  what  the  parties  influ- 
enced by  it  knew  or  ought  to  have  known  to  be  no  more 
than  a  present  revocable  intention.     Such  declarations,  no 

(')  12  CI.  <fc  F.,  46.  (^)  Law  Rep.,  19  Eq.,  174;    11   Eng. 
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doubt,  in  many  cases  raised  natural  expectations,  which  in- 
duced the  parties  to  whom  they  were  made  to  take  irrevoca- 
ble steps;  but  in  each  case  the  decision  turned  on  the 
question  whether  the  declaration  made  was  intended  to  form 
part  of  a  contract,  or  only  to  announce  a  present  revocable 
intention,  or  (which  is  the  same  thing)  to  make  a  promise 
for  which  there  was  no  consideration. 

The  first  of  these  cases  is  Jorden  v.  Money  (').  This  was 
a  case  in  which  the  facts  were  hard  to  be  ascertained,  and 
were  open  to  various  constructions,  Lord  Cranworth  and 
Lord  Brougham  differing  from  Lord  St.  Leonards,  in  their 
view  of  them.  When  Mr.  Money  was  about  to  be  married, 
a  question  arose  as  to  his  means,  and  in  particular  as  to 
£1,200  which  he  owed  to  Mrs.  Jorden,  as  *joint  obli-  [302 
gor  on  a  bond,  which  in  Mrs.  Jorden's  opinion,  had  been^ 
obtained  from  him  unfairly  by  a  brother  of  hers,  whose  * 
personal  representative  she  was.  She  used  language  on  va- 
rious occasions  which,  to  say  the  least,  expressed  a  strong 
intention  not  to  sue  upon  the  bond,  which  she  said  she  had 
abandoned,  and  Mr.  Money  was  induced  to  marry  by  what 
she  said.  Afterwards  a  decree  was  made  by  the  Master  of 
the  Rolls  and  affirmed  by  the  Lords  Justices,  that  Mr. 
Money  should  be  released  from  the  bond.  It  was  argued 
that  she  had  made  a  representation  leading  Mr.  Money  to 
marry,  which  she  was  bound  to  make  good.  On  appeal  to 
the  House  of  Lords,  Lord  Cranworth  and  Lord  Brougham 
were  both  of  opinion  that  her  language  amounted  at  most 
to  a  promise  not  to  sue  on  the  bond.  Such  a  promise,  made 
in  consideration  of  Mr.  Money's  marriage,  would  have 
been  good  as  a  contract,  if  the  Statute  of  Frauds  had  been 
complied  with.  The  Statute  of  Frauds  not  having  been 
complied'  with,  the  promise  was  not  binding  as  a  con- 
tract, and  if  regarded  as  a  mere  representation,  it  could 
not  even  be  said  to  be  false,  for  it  truly  represented  the  state 
of  her  mind  when  she  made  it.  Each  judgment,  in  short, 
appears  to  me  to  proceed  upon  the  principle  already  stated, 
that  a  representation  must  operate  either  as  a  contract  or  as 
an  estoppel. 

Lord  St.  Leonards  took  a  different  view  both  of  the  facts 
and  of  the  law  of  the  case,  and  part  of  the  language  used  by 
him  may  seem  at  first  sight  to  imply  that  a  representation 
not  amounting  to  a  contract  may  have  the  effect  of  a  con- 
tract. According  to  the  view  which  he  took  of  the  facts, 
Mr.  Money's  father  had  certain  claims  against  Mrs.  Jorden, 
which  he  forbore  to  urge  in  consideration  of  her  giving  up 

0)  6  H.  L.  C,  186 ;  28  L.  J.  (Ch.),  866. 
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her  claim  on  his  son.  This,  he  said  (*),  their  lordships  were 
"  not  driven  to  treat  as  a  contract  in  the  proper  sense  of  the 
word.  It  is,  however,  a  representation  by  one  party  of  an 
intention"  fthe  word  'not'  appears  to  be  here  omitted]  "to 
do  an  act  wnich  he  refrains  from  doing  in  consideration  of 
another  party  giving  up  a  right  to  something  else,  and 
refraining  from  doing  another  act ;  and  I  will  show  your 
lordships  that  that  is  perfectly  good  in  law,  and  can  be  en- 
forced without  any  legal  contract  at  all."  He  afterwards 
says,  "He  (Mr.  Money,  the  father)  says,  'I  will  not  enforce 
3u3]  the  right  against  you,  which  I  know  I  have,  *if  you 
will  not  enforce  your  right  against  my  son.'  That  is  a  rep- 
resentation which  your  lordships  will  presently  see  the  eflFect 
of  in  point  of  law ;  but  it  is  a  representation  that  does  not 
depend  upon  contract;  it  is  not  buying  and  selling,  but 
dealing  in  representation  between  parties,  a  part  of  the  res 
gestcB  of  the  case  up  to  the  time  of  the  marriage."  This 
language  does  not  I  think  mean  more  than  that  the  agree- 
ment in  question  was  not  one  of  those  contracts  which  have 
well  known  legal  names  and  incidents,  like  the  contract  of 
bargain  and  sale,  but,  as  Lord  St.  Leonards  states  the  mat- 
ter, it  was  an  agreement  made  upon  good  consideration  and 
enforceable  by  law.  Such  an  agreement  I  should  regard  as 
a  contract — 1  know  indeed  of  no  definition  of  a  contract 
which  would  exclude  it. 

In  a  later  part  of  his  judgment  Lord  St.  Leonards  states 
that  he  differs  from  his  colleagues  as  to  the  sort  of  represen- 
tation which  may  operate  as  an  estoppel.  He  supposes 
them  to  lay  down  that  (")  "it  must  be  a  misrepresentation 
of  the  facts,  and  not  a  declaration  of  what  you  intend  to  do, 
or  intend  to  omit  to  do."  The  principle,  he  observes,  is 
that  a  person  is  not  to  be  induced  to  act  by  deception, 
whence  he  infers  that  "  it  is  utterly  immaterial  whether  it  is 
a  misrepresentation  of  fact  as  it  actually  existed,  or  a  mis- 
representation of  an  intention  to  do  or  to  abstain  from 
doing."  If  this  view  were  adopted  in  its  entirety,  every 
promise  on  which  a  person  acted,  even  if  there  were  no  con- 
sideration, would  be  binding  by  way  of  estoppel,  and  such 
a  doctrine  would  alter  the  present  law  by  giving  legal  force 
to  that  class  of  representations  which  at  present  are  only 
morally  binding.  The  difference  between  the  classes  of  mis- 
representation which  do  and  do  not  bind  seems  to  me  plain. 
To  say,  "  I  have  cancelled  this  bond,"  when  you  have  not, 
is  to  tell  an  untruth.  To  say,  "I  intend  to  cancel  this 
bond,"  is  to  make  a  statement  as  to  a  present  revocable  in- 

0)  6  H.  L.  C,  240.  («)  6  H.  L.  C,  248. 
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tention.  If  a  person  chooses  to  act  on  such  a  representa- 
tion, without  liaving  it  reduced  to  the  form  of  a  binding 
contract,  he  knows,  or  ought  to  know,  that  he  takes  his 
chance  of  the  promisor  changing  his  mind,  and  therefore  he 
is  in  no  worse  position  if  the  statement  is  false  when  it  is 
made,  i.e.,  if  that  intention  is  not  really  entertained,  than  if 
it  is  true  when  it  is  made,  i.e.,  if  the  intention  exists  and 
*the  person  making  the  statement  intends  to  revoke  [304 
it  if  he  pleases.  I  have  examined  this  case  at  length,  be- 
cause I  think  that  the  language  I  have  referred  to  has  con- 
tributed to  the  confusion  which  has  been  introduced  into  the 
subject,  but  that,  when  the  whole  case  is  fully  considered,  it 
is  an  authority  for  the  view  which  I  have  expressed. 

There  are  several  other  cases  which  support  the  same  view. 
In  Maunsell  v.  Hedges  (*)  Mr.  Eyre,  the  uncle  of  Mr.  Maun- 
sell,  who  was  engaged  to  be  married,  wrote  Mr.  Maunsell  a 
letter  in  which  he  said,  *'  I  have  made  mv  will  and  left  you  my 
property  in  the  county  of  Tipperary,  which  is  considerable." 
He  repeated  this  statement  in  another  letter,  and  added, 
*'my  county  of  Tipperary  estate  will  come  to  you  at  my 
deatt  unless  some  unforeseen  occurrence  should  take  place." 
He  refused,  however,  to  make  any  settlement.  In  a  settle- 
ment made  by  Mr.  Maunsell  it  was  recited  that  he  had  ex- 
pectations from  Mr.  Eyre,  and  he  consented  to  settle  any 
property  which  he  might  receive  under  his  will.  The  prop- 
erty was  afterwards  devised  to  others.  It  was  held  in  tliis 
case  that  ^s  there  was  no  contract  by  Mr.  Eyre  to  settle  the 
property,  the  trustees  of  the  will  could  not  be  compelled  to 
convey  it  to  Mr.  Maunsell.  Lord  Cranworth,  in  nis  judg- 
ment, saysC):  "Where  a  man  engages  to  do  a  particular 
thing  he  must  do  it :  that  is  a  contract ;  but  where  there  are 
no  direct  words  of  contract  the  question  must  be  what  has 
he  done?  He  has  made  a  contract  or  he  has  not.  In  the 
former  case  he  must  fulfil  his  contract ;  in  the  latter  there  is 
nothing  that  he  is  bound  to  fulfil.  .  .  .  Where  a  person 
makes  a  representation  of  what  he  says  he  has  done,  or  of 
some  independent  fact,  and  makes  that  representation  under 
circumstances  which  he  must  know  will  be  laid  before  other 
persons  who  are  to  act  on  the  faith  of  his  representation 
being  true,  and  who  do  act  upon  it,  equity  will  bind  him  by 
such  representation,  treating  it  as  a  contract."  He  says 
elsewhere  ('):  "There  is  no  middle  term,  no  tertium  quid^ 
between  a  representation  so  made  as  to  be  effective  for  such 
a  purpose  and  being  effective  for  it,  and  a  contract :  they 
are  identical."     He  adds  in  reference  to  Hammersley  v.  De 

(»)  4  a  L.  C,  1039.  (•)  4  H.  L.  C,  1055.  (»)  4  H.  L.  C,  1056. 
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305]  Biel  (*),  *'  Though  you  see  the  *word  *  representation ' 
used  as  it  is  in  the  speech  of  Lord  Cottenham,  I  cannot  think 
that  it  was  meant  to  bear  the  construction  now  attributed  to 
it,  and  to  raise  any  such  distinction  as  is  now  relied  on. 
That  word  is  no  part  of  the  judgment.  I  must  say  that  I  do 
not  think  it  is  a  word  very  happily  employed.  The  only  dis- 
tinction I  understand  is  this,  that  some  words  which  would 
not  amount  to  a  contract  in  one  transaction  may  possibly  be 
held  to  do  so  in  another."  He  adds,  "The  circumstances 
there  "  (in  Hammersley  v.  De  Blel)  **  gave  to  the  words  used 
the  character  of  a  contract  which  equity  was  bound  to  en- 
force." The  judgment  of  Lord  St.  Leonards  is  to  the  same 
effect.  He  is  reported  to  have  said  expressly  in  the  course 
of  the  argument  ('),  that  Hammersley  v.  De  Biel{')  was  a 
case  of  contract.  Both  Lord  Cranworth  and  Lord  St.  Leon- 
ards point  out  that  in  Maunsell  v.  Hedges  (■)  there  was  no 
contract  at  all,  and  they  decide  the  case  on  that  basis.  The 
cases  of  Oaton  v.  Caton  (*)  and  Dashwood  v.  Jermyn  (*)  are 
illustrations  of  the  same  principle.  Each  is  a  case  in  which 
a  promise  to  make  a  will,  not  amounting  to  a  contract,  was 
held  to  confer  no  rights  upon  the'promisee  after  the  death  of 
the  promisor. 

Such  being  my  view  of  the  law,  I  now  come  to  the  ques- 
tion whether  in  this  case  there  Was  a  contract  between  the 
parties.  The  answer  to  that  question  put  to  the  jury  cer- 
tainly does  not  in  plain  and  direct  words  affirm  such  a  con- 
tract, and  it  is  no  doubt  to  be  regretted  that  the  question 
was  not  so  framed  as  to  give  them  an  opportunity  to  do  so. 
This  is  to  be  attributed  to  the  view  taken  by  the  counsel, 
who  were  no  doubt  guided  by  the  case  of  Loffus  v.  itfato(*), 
and  were  desirous  of  bringing  this  case  within  the  terms  of 
the  principle  laid  down  in  that  case  by  Stuart,  V.C.  In 
substance,  however,  I  think  the  finding  of  the  jury,  espe- 
cially when  it  is  taken  in  connection  with  the  evidence  of  the 
defendant,  is  equivalent  to  a  finding  that  there  was  a  con- 
tract. It  must  be  taken  that  the  defendant  was  induced  by 
a  positive  promise  or  series  of  promises  to  forego  the  wages 
306]  to  which  she  would  *otherwise  have  been  entitled, 
and  to  give  up  a  prospect  of  being  married.  It  is  to  me  in- 
conceivable tliat  she  should  have  done  this  had  she  not  un- 
derstood the  promises  so  made  to  be  legally  binding.  The 
making  of  the  will  to  her  satisfaction,  and  the  fact  that  Al- 
derson showed  it  to  her  to  see  if  she  was  satisfied,  are  to  my 

(0  12  Cl.  A  F.,  45.  (*)  Law  Rep.,  2  H.  L.,  127. 

(«)  4  II.  L.  C,  1051,  and  see  p.  1060.  (*)  12  Ch.  D.,  776. 

O  4  H.  L.  C,  1089.  (•)  3  Giff.,  592;  82  L.  J.  (Ch.),  49. 
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mind  the  strongest  possible  evidence  that  such  was  the 
.character  of  the  transaction.  If  it  had  been  intended  that 
she  was  to  be  at  his  mercy,  he  would  not  have  shown  her 
the  will. 

It  was  urged  that  there  was  no  mutuality,  that  she  might 
have  left  his  service  at  any  moment,  and  that  he  would  have 
had  no  remedy,  and  that  as  every  contract  implies  mutu- 
ality there  was  thus  no  contract.  Upon  full  consideration  I 
do  not  agree  with  this  view.  Whether  he  would  have  had 
any  remedy  against  her  if  she  had  left  his  service  may  be  a 
question,  but  there  are  many  cases  in  which  the  considera- 
tion on  one  side  must  be  wholly  executed  before  any  obli- 
gation arises  on  the  other,  and  in  which  the  party  who  gives 
tlie  first  consideration  is  never  under  any  obligation  to  give 
it.  In  such  cases  it  is  impossible  that  tnore  than  one  party 
to  the  contract  should  ever  sue  upon  it.  Cases  in  which  a 
reward  is  offered  for  information  are  an  illustration.  The 
person  who  promises  the  reward  can  never  sue  any  one  for 
not  giving  tlie  information,  but  when  the  information  has 
been  given  the  promisee  can  sue  for  the  reward.  The  doc- 
trine that  the  solemnity  of  sealing  dispenses  with  considera- 
tion is  connected  with  sttch  obligations  as  these.  A  bond  is 
usually  given  in  respect  of  an  executed  consideration,  which, 
if  there  were  no  bond,  would  often  impose  an  obligation  on 
the  obligor,  though  he  may  never  have  had  any  right  of 
action  against  the  obligee. 

Upon  the  whole  I  am  of  opinion  that  there  was  a  contract 
between  Thomas  Alderson  and  the  defendant  to  the  eflfect 
already  stated.  As  it  was  a  contract  relating  to  land  it  falls 
within  the  4th  section  of  the  Statute  of  Frauds,  but  as  it  was 
completely  performed  on  the  part  of  the  defendant,  accord- 
ing to  the  well-known  doctrine  of  equity  the  application  of 
the  statute  is  barred. 

There  will  be  a  declaration  as  prayed  in  the  counter-claim, 
but  as  the  case  is  certainly  one  of  difiicnlty,  and  one  in 
which  the  *heir  could  hardly  be  expected  to  concede  [307 
at  once  the  claim  made  by  the  defendant,  I  think  that  the 
costs  ought  to  come  out  of  the  estate. 

Judgment  for  the  defendant. 

Solicitors  for  plaintiff :  Ridsdale^  OraddocJc  &  Ridsdale^ 
for  Watson,  Barnard  Castle. 

Solicitors  for  defendant :  Bogerson  &  Ford^  for  Proud, 
Bishop  Auckland. 

31  Eng.  Rep.  90 
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A  ptrol  contnct  to  convey  land,  in  New  Tork  ;   Erben  s.  Lorillard,  19 

consideration  of  a  specified  Bum  pftj-a-  N.  Y.,299.disnpproTiDg'KiDg  cBrow-ii, 

ble  in  work,  ia  void  bv  tlie  statute  ol  2  Hill.  485  ;  Slanlon  o.  Miller,  14  Han, 

frauds,  and  cautiot  be'  tha  foundation  883.  79  N.Y.,  030. 

of  HD  action  ;  the  value  of  the  constd-  See  O'Sullivan  v.  Roberta.  39  N.  T. 

erailon  paid  on  sucli  contract  may  bow-  Super.  Ct.  B.,  3fl0. 

ever  be  recovered :   King  t>.  Brown,  2  Penntylvanla :    Pollock  e.  Bay,  85 

11111,483.  Penn.  St.  R.,  428. 

Indiana  i  J,ee  «.  Carter,  !(2  Ind..  843.  Specific  performance  of  a  void  ugnn- 

Kentncky:   McGuire  ti.  Uctiuire,  11  ment  to  convey  a  farm  In  consideration 

Buali,  142.  of  services  or  other  conaiderat ion,  may 

New  Jenay  :   MoElroy  v.  Ludlum,  b«  enforced  i  22  Eng.  Rep.,  53»  note ; 

82  N.J.  E<i..838.  19  id.,  683  note. 

New  Torki   Erben  v.  Lyorillard,  19  Canada,  Tipper :     McDonald  v.  Hc- 

N.  v.,  200;  King  e.  Brown,  2  Hill,  485;  Kinnon.    26   O rant,    12;     Halleran*. 

LiHk  I.  Sherman,  io  Barb,,  433  :  Bur-  Moon,  28  Id..  310. 

lingnine  u.  Burlingamo,  7  Cow..  93.  See  Jibb  ».  Jibl>.  24 Grant.  487. 

Wlaooniin  i    Jillson    v.  Gilbert,   36  Bngllah  :     Loffue   t.  Maw.   3   QifL, 

Wise,  tB7.  C02  ;  Coleo  r,  Pilkington,  L.  B.,  lOEq., 

PUintifl  aided  defendant  in  negotl-  174.  11  Eng.  R,.  788. 

atinr  the  purcliase  of   land,  undur  s  IUIdoU  :     Bqlianan  v.   Bohanan.   90 

parol   agreement    that  he    ahnald   be  Ills..  501  ;  McDowell  v.  Lucaa,  97  id., 

'compensated  for  his  services  by  a  per-  480. 

uianent  lease  of  the  land,  at  an  annual  Indiana  :   Mauck  o.  Hilton,  ft4  Ind., 

rent  of  eight  per  cent,  upon  the  pur-  414. 

chaae  price:  Held,  the  agreeineat  was  Maine;     See  Legala  v.  Legars,   71 

void  :  Erben  v.  Lorillard.  10  >'.  Y.,  300.  Maine.  530. 

The  plainti^,   tenant  from   year  to  Hlchlgan :   Cilley  «.  Barkholder,  41 

year  to  the  defendant  ofa  plot  of  ground  '"  ' 

and  a  collage  built  on  it,  agreed  lo  sur- 
render the  premises  in  consideration  of 

being  permitted  to  pull  down  tlie  oot-  l>i  .Miss..  3>N}. 

tage  and  bold  tbe  mHierials  for  his  own  MUaotiri  :     Hiatt    v.  WilliamB.    7i 

use,  or  of  being  paid  the  value  of  tbe  Mo..  214. 

inalerials  :  upon  tbe  faith  oF  which  tbe  See  Hagar  f.  Hanr.  71  Mo. ,  610. 

plaintiff  surrendered   tbe  premises   to  New    Tork ;      Kose  e.   Adams,    22 

the  defendant  ;  Held,  in  an  action  for  Hun.  380  ;  Dana  «.  Wright.  33  id. ,  20. 

1.r«.rh    of   the   agreement,   Ibat   it   re-  Bat  see    Stanton  r.  Miller,   14  Hnn, 

ed  to  be  in  writing  under  the  Stat-  383.  79  N.  Y.,  620,  58  id..  103. 

if  Frauds,  although  the  intereal  in  PemuylrBiila  i    Meck's  Appe«l,   97 

moved,  not  to,  but  from,  the  plain-  Penn.  St.  R..  313. 

Rouavne  t.  Sberraid.   11    Irish  See  Berkey  c.  Anman,  91    Penn.  St. 

,148,  overruling  Price  r.  I-evburn,  R.,481. 

,  100.  following  Keltv  p.  Webster,  Victotia :    Cunningham  e.  Qondry, 

.  B..  2^,  and  discussing  Greep  e.  2  Vicl.  L.  R.  (Eq.).  107. 

lingtou.  7  R  &  B..  oDS.  See   Blair    r.  Grant,    I   Vict.  <Eq.), 

here   an    agreement   is  void,  the  130. 

f  of  wliat  Is  iherebv  contracted  for  Virginia  :    Borkbolder   c.    Ladlam, 

It  competent  to  prove  the  value  of  SOOrstt..  256. 

t  is  agreed  lo  be  given  under  such  West  Virginia  :  Lorenti  c.  Lotenti, 

prouiiM- :  Erben  v.  Lorillard,   19  14  W.  Va.,  761 ;   Id..  800. 

I.,    -iiKi.    disapproving    King    e.  Wiaconiin:  LittleGeld  r.  Uttle&ld. 

fn.aiUll.  48.).  d1  Wise,  23. 

diana  i   Id  this  state  it  is  held  the  One  who  refuses  to  perform  a  eon- 

lUteil  compensation  is  the  rule  of  tract  on  the  ground  that  it  is  void  by 

•ges-.   Frost  r.  FUrr.  53  Ind.,  390.  the  statute  of  frauds,  cannot   mover 

ichigan:     Hillebmids  c.   Nibb«-  what  be  has  paid  thereoo.  Dot  t<xim- 

.  4)1  -Mich..  &Ki.  provemeots,  if  the  other  partv  bemdj 

•w  Jenay :    UcElroy  t.  Ludlam,  aikd  willing  to  perform  :  16  ^ng.  B^, 

.  1.  Eq.,  »>S.  316  note ;  13  id..  152  note. 
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Arkaiuias  :   Venable  v.  Brown,    81  If  A.  builds  apon  land  in  the  posses- 
Ark.,  564.  sion  of  B.  as  lessee,  in  consideration  of 

IllinoiB  :  Davison  v.  Hill,  1  Bradw.,  an  agreement  by  B.  to  give  him  a  sub- 

70  ;  Mitchell  v.  McNab,  Id. ,  297.  lease  of  it,  which  the  lessee  refuses  to 

Massachusetts  :    Riley  v.  Williams,  fulfil,  he  can  maintain  an  action  against 

12H  Mass. ,  506.  B.  for  the  cost  of  the  building,  although 

Michigan  :    The  cases  in  this  state  the  agreement  for  the  sublease  is  within 

seem  to  be  contrary  to  the  rule :  Nims  the  statute  of  frauds  :  Packer  v.  Tain- 

V.  Shennan,   48    Mich.,   45  ;   Scott  v,  ter,  128  Mass.,  185. 

Brush,  29  id.,  523.  A  corporation,  to  which  A.  had  mort- 

MiBBOnri :     Gal  way  «.   Shields,   66  gaged  a  lot  of  land,  sold  it,  under  a 

Mo.,  818.  power  contained  in  the  mortgage,  to 

New  York  :  Marsh  v.  Wyckoff,  10  B.,  ex-treasurer,  and  conveyed  the  land 

Bosw.,  202.  to  him  by  deed.     B.,  in  fact,  held  the 

See  Bigler  V.  Morgan,  77  N.  Y.,  812.  title  in  a  naked  trust  for  the  corpora- 
Nova  Scotia  :  Lindsay  v.  Z wicker,  2  tion.     After  this,  the  house  on  the  land 
Nova  Scotia  Dec. ,  100  ;   Black  v.  Ges-  needing  repairs,  A. ,  who  did  not  know 
ner,  2  Thomp. ,  157.  of  the  sale,  and  supposed  that  he  still 

An  action  may  be  maintained  to  re-  held  the  equity  of  redemption,  applied 

cover  back  a  part  payment  made  upon  to  the  corporation  to  make  an  arrange- 

an  executory  contract  by  parol  for  the  ment  for  the  repairs  and  was  referred 

sale  of  lands,  when  the  purchaser  was  to  B.,  and  an  agreement  was  made  be- 

induced  to  enter  into  the  contract  by  a  tween  A.  and  B.,  by  which  A.  should 

false  representation  by  the  vendor  as  to  make  the  repairs,  and  when  so  made 

a  material  fact:   Hellman  v.  Strauss,  2  the  corporation  should  take  a  mortgage 

Hilton,  9.  for  a  certain  sum  on  the  land,  and. 

So  where  the' contract  was  void  for  while  the  work  was  being  done,  the 

want  of  a  proper  description  of  the  old  mortgage  should  remain  as  it  was. 

property  to   be    conveyed  :    Holms  v.  After  the  work  was  done  by    A.,  he 

Johnston,  12  Heisk.  (Teun. ),  156.  discovered  the  fact  of  the  sale  under 

If  one  repudiate  nn  agreement  on  the  the  mortgage.      Held,   that  he  could 

ground   it   is  void    under  the  statute  not  maintain  an  action  against  B.  for 

of  frauds,  the  other  party  may  recover  the  cost  of  the  work  so  done:  Meserve 

what  he  has  paid  thereon  :  20  Eng.  R.,  y.  Bacon,  125  Mass.,  499. 

804  note.  If  a  parol  promise  be  performed,  the 

Illinois:    Long  i?.  Saunders,  88  Ills. ,  vendee  is  bound  to  pay  the  contract 

148.  price  or  value  agreed  upon  :    23  Eng. 

Maine :  Jellison  v.  Jordan,  68  Maine,  K.,  120  note. 

378  ;  Legars  v.  Legars,  71  id.,  530.  New  York  :    Thomas    v.  Dickson, 

Michigan:      See    Cilley    v.    Burk-  12  N.  Y.,364;    S.  C,  23  Barb.,  431; 

holder,  41  Mich.,  749.  Stanton  v.    Miller,    14    Hun,  383,  79 

New  York:    Day «.  N.  Y.  Central.  N.    Y.,    620,    58    id.,   192;    Sherman 

22  Hun,  412,  affirmed  15  N.  Y.  Weekly  v.  Scott,  15  N.  Y.  Weekly  Dig.,  149  ; 

Dig.,  170  ;  Kosepaughc.  Vredenburgh,  Smart  v.  Smart,  24  Hun,  127;    Ely  v. 

16  Ilnn.  60.  McNight,  30  How.,  97,  101  ;  Tuthill  v. 

See  Bigler  v.  Morgan,  77  N.  Y.,  812.  Roberts,  22  Hun,  304,  805,  and  cases 

Virginia  :     Garber    v.    Armentrout,  cited  ;  Justin  v.  Long,  2  Robt.,  345. 

32  Oratt.,  235.  At  a  public  sale  by  the  plaintiff  of 

If   A.  voluntarily   offers  to  expend  his  personal   property,  a  portion  was 

money  for  the  use  of  B. ,  and  B. ,  at  the  bid  off  by  a  person  who,  being  unable 

same  time,  agrees  with  A.  to  do  certain  to  give  security  for  the  purchase  price, 

things,    and     A.    then     expends    the  could  not  obtain   possession   thereof  ; 

money,  and  B.  afterward  violates  his  whereupon  defendant  verbally  agreed 

agreement,  A.  cannot  sue  B.  for  money  that  he  would  see  plaintiff  got  his  pay 

laid  out  and  expended  for  his  use,  even  if  he  would  deliver  such  property  to 

if  he  first  rescinds  the  agreement.    A.'b  the  bidder,  to  which  the  plaintiff  ac- 

remedy  is  for  a  breach  of  the  contract :  ceded,  and,  made  such  delivery  to  the 

Moulton  V.  Loux,  52  Cal.,  81.  bidder.     Held,  in   a  suit   by  plaintiff, 

In  this  case  the  agreement  of  B.  was  against    defendant,    to    recover    such 

not  void,  and  could  be  enforced.  purchase  price,  that  such  agreement 
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was  void  by  the  statute  of  frauds  :  mined  by  their  character  :  Robinson  v. 

Held,  also,  that  the  test,  as  to  whether  Reynolds,  64  N.  T.,  589  ;   Seymoar  r. 

the  defendant  in  such  case  is  liable,  is  Fellows,   77   id.,   178;    O'Sallivan  c. 

whether  any  credit  whatever  was  given  Roberts,  89  N.  Y.  Super.  Ct.  R.,  360. 

to  the  person  receiving  the  property.  Where  one  agrees  to  give  another  all 

and  if  there  was,  then  defendant  was  his  property  for  taking  care  of  him, 

not  liable  :    Pettit  v.  Broden,  55  Ind.,  and  does  so  subject  to  just  debts  and 

201.  funeral  charges,  the  devisee  takes  the 

Where  an  agreement   is  made  be-  property  subject  thereto  :  O'Ponnell  t. 

tween  two  parties,  that  compensation  Barbey,  129  Mass.,  453. 

for  services  rendered  for  services  by  Where  one  agfrees  to  pay  another  for 

one  to  the  other  shall  be  made  by  a  services  by  will,  no  action  lies  therefor 

provision  in  the  will  of  the  latter,  in  until  the  decease  of  the  promisor  and 

case  a  provision  is  made  sufficient  only  failure  to  so  compensate, 

to  compensate  in  part  for  the  services,  New  Brunswiok  :     But  see  Friar 

the  party  rendering  them  has,  after  «.  Wilmot,  3  Pugsl.  &  Burb. ,  520. 

the  death  of  the  other,  a  cause  of  ac-  New  York  :    Quackenbush  v.  Elhle, 

tion  against  his  personal  representa-  5  Barb.,  469. 

tives:  Reynolds  v.  Robinson,  64  N.  Y.,  North  OaroUna  :     Miller  «.   Lash, 

589,  82  id.,  103.  85  N.  C,  51. 

Indiana:     Frost  v.   Farr,  58  Ind.,  Wisconsin:    Jillson  v.  Gilbert,  26 

890.  Wise.,  637. 

New  York :    Reynolds  v.  Robinson,  But    where,    before    his  death,  the 

64  N.  Y.,  589,  82  id.,  103;    Robinson  promisor  repudiates  the  contract,  an 

V.  Raynor,  28  id.,  494  ;  Stanton  v.  Mil-  action  lies  immediately,  and  the  statute 

ler,   14  Hun,   383,   79  N.  Y.,  620,58  of  limitations  begins  to  run. 

id.,  192.  New  York:    Bon^teel  v.  Van  El 

Declarations  of  the  testator  that  he  ten,  20  Hun,  468. 

intended  a  legacy  to  be  in  full  for  ser-  So  where  services  are  rendered  in  the 

vices,  are  not  sufficient  to  prevent  a  re-  mere    expectation  that    they   will  be 

covery  for  their  fair  value  :    Reynolds  compensated  by  a  legacy  :    Miller  e. 

V.  Robinson,  82  N.  Y.,  103.  Lash,  85  N.  C,  51. 

The  value  of  services  is  to  be  deter- 


[6  Exchequer  Division,  807.] 

Aug.  2,  1880. 

[IN  THE  COURT  OF  APPEAL.] 

Harnett  v.  Vise  and  Wife. 

Practice — Costa — Discretion  of  Judge — Trial  by  Jury — Rules  of  Courts  1875, 

Order  lv— "  Good  Cause." 

In  exercising  his  diBcretion  to  deprive  a  successful  party  of  his  costs  under 
Order  lv,  the  judge  is  not  confined  to  the  copsi deration  of  the  conduct  of  the  party 
in  the  course  of  the  litigation,  but  may  consider  his  conduct  previous  to  and  con- 
ducing to  the  action.  He  must,  however,  assume  the  truth  of  the  facts  found  by 
the  jury. 
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[6  Exchequer  Division,  319.] 
Aug.  6,  1880. 

[in  the  court  of  appeal.] 
*The  Metropolitan  Bank  v.  Heiron.        [319 

StahUe  of  LimitcUioiu — Breach  of  DiUy  hy  Person  in  a  Fiduciary  Position — Bribe  to 

Director — Concealed  Fraud, 

An  action  was  brought  by  a  company  in  1879  against  a  former  director  to  ro- 
oovcr  £250,  on  the  ground  that  the  defendant  had  received  it  from  a  debtor  to  the 
company  as  a  bribe,  to  induce  him  to  use  his  influence  to  obtain  favorable  terms  of 
compromise  for  the  debtor.  The  allegations  that  this  bribe  had  been  given  had  in 
1872  been  brought  before  the  directors  at  a  board  meeting,  they  had  investigated  it, 
and  as  it  seemed  came  to  the  conclusion  that  the  charge  was  unfounded,  as  no  pro- 
ceedings were  taken,  and  it  was  not  alleged  that  the  other  directors  had  been  acting 
otherwise  than  bona  fide  in  the  matter. 

Held,  affirming  the  decision  of  Stephen,  J.,  that  the  claim  of  the  company  was  barred 
by  the  Statute  of  Limitations. 

Although  where  a  trustee  receives  money  upon  an  express  trust  and  wastes  it,  the 
Statute  of  Limitations  does  not  run  against  the  claim  of  the  cestui  que  trust,  yet 
where  a  trustee  receives  money  not  belonging  to  the  cestui  que  trust,  but  which  the 
cntui  que  trust  can  claim  on  the  ground  that  the  receipt  of  it  was  a  fraud  upon 
him,  the  Statute  of  Limitations  will  run  against  the  daim  of  the  cestui  que  trust  from 
the  time  when  he  discovers  the  fraud. 

Tins  was  an  appeal  from  a  decision  of  Stephen,  J. 

The  action  was  by  Tlie  Metropolitan  Bank,  which  was  in 
course  of  voluntary  liquidation,  and  the  liquidator,  against 
Heiron  who  had  been  a  director. 

The  4th  paragraph  of  the  statement  of  claim  alleged  that 
in  *1872  the  defendant  by  false  and  fraudulent  state-  [320 
ments  as  to  the  pecuniary  position  of  one  P.  Daniells,  in- 
duced the  bank  to  accept  from  Daniells  the  sum  of  £50  in 
satisfaction  of  a  claim  which  they  had  against  Daniells  for 
£3,800.     The  6th  paragraph  was  as  follows : 

"  While  the  said  P.  Daniells  was  still  liable  to  the  bank 
in  the  sum  £3,800,  the  defendant  was  a  director  of  the  said 
bank  and  attended  meetings  of  the  directors,  and  as  such 
took  an  active  part  in  the  management  and  conduct  of  the 
business  of  the  bank,  and  performed  the  various  duties, 
and  acted  otherwise  in  the  capacity  of  a  director,  and  stood 
in  a  fiduciary  relation  towards  the  bank.  The  said  P.  Dan- 
iells having  represented  to  the  bank  that  he  was  unable  to 
pay  to  the  bank  the  whole  of  the  sum  of  £3,800,  requested 
the  defendant  to  endeavor  to  procure  a  settlement  of  the 
said  claim  of  the  bank  and  to  use  his  influence  and  position 
as  a  director  for  that  purpose,  which  the  defendant  agreed 
to  do,  and  while  the  defendant  was  acting  as  a  director  as 
aforesaid,    handed  to   the  defendant^   and  the   defendant 
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received  from  hiin,  the  sum  of  £260,  for  the  purpose  of  so 
settling  tbe  said  tilalm.  The  defendant  did  not  pay  or  hand 
over  to  the  bank  the  aaid  sum  of  £250  nor  any  part  thereof, 
bat  wrongfully,  and  in  breach  of  liis  trust  and  fiduciary 
relation  to  the  bank,  retained  the  said  sum  for  his  owa 
use,  and  by  misrepresentations  to  the  bank  induced  tbe  bank 
to  agree  to  accept,  and  the  bank  did  accept,  the  sum  of  £50 
from  the  said  F.  Danielis  in  discharge  of  the  said  claim  of 
the  bank  against  tiim." 

Tlie  plaintiffs  claimed  from  the  defendant  {inter  alia) 
"  the  Bum  of  £250  in  respect  of  the  matters  ia  the  5ih  para- 
graph mentioned." 

The  defendant  by  hia  defence  denied  having  received  any- 
thing from  Daniells.  In  paragraph  7th  he  pleaded  the 
Statute  of  Limitations  to  all  the  demands  of  the  bank,  and 
as  to  the  claim  for  £260  he,  by  paragraph  8,  alleged  that 
assuming  the  bank  ever  to  have  had  a  claim  against  the  de- 
fendant in  respect  of  it,  they  had  disentitled  themselves  to 
recover  it  by  slackness  and  delay,  and  by  omitting  to  take 
proceedings  for  a  long  time  after  the  alleged  facts  on  which 
their  claim  was  founded  came  to  their  knowledge,  or  for  a 
long  time  after  they  might  by  due  diligence  have  discovered 
the  facts. 

321]  *The  plaintiffs  by  their  reply  alleged  as  to  para- 
graph 7  of  the  defence,  that  the  cansea  of  action  mentioned 
in  the  Sth  paragraph  of  the  atatement  of  claim  arose  wholly 
in  respect  of  a  breach  of  trust  and  breach  of  duty  by  the 
defendant  in  his  tiduciary  relation  to  tbe  bank. 

The  resolution  to  release  Daniells  on  payment  of  £50  was 
passed  by  the  direclora  on  the  26th  of  Mari^h,  1872,  On  that 
Bame  day  the  solicitora  of  Daniells  wrote  to  Heiron  a  letter 
which  was  in  fact  as  follows  : 

"  We  have  been  consulted  by  Mr.  F,  Daniells  with  refer- 
ence to  the  circumstances  under  which  you  obtained  from 
him  the  sum  of  £100  cash  and  bills  of  exchange  for  £150  in 
addition,  under  the  pretence  that  yon  aa  a  director  of  the 
Metropolitan  Bank,  Limited,  could  and  would  exercise  such 
tice  aa  would  induce  that  bank  to  discharge  him  from 
bility  the  payment  of  which  you  guaranteed.  .  .   .   We 
e   payment   of   the  £100  and  the  return  of  the  bills 
j;  to-morrow,  and  if  this  demand  be  not  complied  with 
all  take  further  action  without  any  notice  to  you." 
etter  was  communicated  by  Heiron  to  the  solicitors  of 
ink,  and  was  discussed  at  board  meetings  of  the  di- 
s  in  or  about  May,  18T^,  and  communications  passed 
BD  Daniells  and  the  board  on  the  subject.     No  steps, 
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however,  were  taken  to  enforce  against  Heiron  any  claim  in 
respect  of  the  matters  mentioned  in  the  3d  and  4th  para- 
graphs of  the  statement  of  claim  till  the  commencement  of 
the  present  action  on  the  26th  of  June,  1879.  There  was  no 
allegation  either  on  the  pleadings  or  in  evidence  that  the 
directors  believed  the  allegations  made  by  Daniells  to  be 
true  and  were  acting  in  collusion  with  Heiron. 

Stephen,  J.,  held  that  the  Statute  of  Limitations  was  a  bar 
to  all  the  claims  of  the  plaintiffs.     The  plaintiffs  appealed. 

Phillimore^  for  the  appellants :  This  is  an  equitable  ac- 
tion on  the  ground  of  breach  of  trust,  and  the  Statute  of 
Limitations  is  no  bar:  Brittlebank  y.  OoodwinQ);  Obeew. 
Bishop  (') ;  Stone  v.  Stone  (*). 

*[CoTTON,  L.J.:  In  those  cases  a  person  had  [322 
money  in  his  hands  upon  an  express  trust.  Have  you  any 
case  as  to  the  applicability  of  the  Statute  of  Limitations 
where  a  director  has  received  money  which  never  was  the 
money  of  the  company,  and  to  which  the  company  has  no 
claim,  except  on  the  ground  that  the  director  received  it  as 
a  bribe  for  committing  a  breach  of  trust?] 

The  principles  laid  down  by  Lord  Hardwicke  in  Charita- 
ble Corporation  v.  Sutton  (*)  apply  to  such  a  case,  and  there 
the  remedy  was  given  after  more  than  six  years. 

[Cotton,  L.J.:  In  that  case  the  funds  of  the  company 
were  lost  by  the  misconduct  of  the  directors.  The  question 
is  whether  the  same  rule  applies  to  a  sum  which  has  never 
actually  become  part  of  the  funds  of  the  company.] 

The  court  is  not  bound  by  the  Statute  of  Limitations  in 
such  a  case,  because  the  statute  only  applies  to  legal  de- 
mands, and  courts  of  equity,  as  is  suown  by  the  cases  re- 
ferred to,  do  not  follow  the  analogy  of  the  statute  in  cases 
relating  to  breaches  of  duty.  Hovenden  v.  Lord  Annesley  (*) 
was  relied  upon  by  the  defendant  in  the  court  below,  but 
that  was  a  case  where  the  demand  was  of  a  legal  nature,  and 
was  only  brought  in  equity  because  there  was  an  outstand- 
ing legal  estate  which  prevented  the  action  being  brought  at 
law,  and  it  is  only  to  such  cases  that  the  Statute  of  Limi- 
tations will  be  applied  by  analogy.  A  director  is  a  quasi- 
trustee,  Lindley's  Partnership,  pp.  697,  613,  and  the  same 
rule  applies  to  him  as  to  a  trustee. 

Oore^  contra:  This  is  an  action  for  money  had  and  re- 
ceived, and  the  money  was  recoverable  at  common  law, 
Morison  v.  Thompson  i^)^  which  was  a  case  like  this  of  a 
bribe. 

(>)  Law  Rep.,  6  Eq.,  646.  (<)  2  Atk.,  400. 

O  1  D.  F.  A  J..  137.  C)  2  Sch.  <&  Lef.,  607,  680. 

(«)  Law  Rep.,  6  Ch.,  74.  (•)  Law  Rep.,  »  Q.  B.,  480. 
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[Brett,  L.J.:  That  is  quite  a  different  case.  The  sub- 
stance of  it  was  that  the  agent  bought  the  ship  for  one 
price,  told  the  principal  that  he  had  bought  it  for  more,  and 
pocketed  the  difference.  In  that  case  if  the  agent  had  been 
honest  he  would  have  paid  the  money  to  the  principal ;  in 
the  present  case,  if  he  had  been  honest  he  would  never  have 
received  it  at  all. 

James,  L.  J. :  In  that  case  the  agent  divided  the  purchase- 
323]  money  *between  the  vendor  and  himself.  I  cannot 
see  how  a  bribe  paid  to  an  agent  can  be  considered  money 
had  and  received  for  the  use  of  the  principal. 

Brett,  L.J.:  It  appears  to  me  that  an  action  at  law 
might  lie  in  this  case  for  the  misrepresentations  made  by  the 
defendant,  if  they  were  fraudulently  made,  and  that  the  loss 
which  the  bank  suffered  through  them  would  be  the  measure 
of  damages  ;  but  I  do  not  understand  how  this  £250  could 
be  recovered  at  law  on  the  ground  that  the  defendant  re- 
ceived it  as  a  bribe.] 

Assuming,  then,  that  there  is  no  demand  at  law,  the  equi- 
table remedy  on  the  ground  of  fraud  is  barred  by  the  Statute 
of  Limitations,  for  the  statute  begins  to  run  from  the  time 
when  the  fraud  is  discovered  :  South  Sea  Company  v.  Wy- 
mondseU  (').  Here  the  whole  matter  was  discussed  at  board 
meetings  of  the  directors  more  than  six  years  before  this 
action  was  commenced.  [He  was  here  stopped  by  the 
court.] 

Phillimor€y  in  reply. 
•  James,  L.J.:  The  ground  of  this  suit  is  concealed  fraud. 
If  a  man  receives  money  by  way  of  a  bribe  for  misconduct 
against  a  company  or  cestui  que  trusty  or  any  person  or 
body  towards  whom  he  stands  in  a  fiduciary  position,  he  is 
liable  to  have  that  money  taken  from  him  by  his  principal 
or  cestui  qv£  trust.  But  it  must  be  borne  in  mind  that  that 
liability  is  a  debt  only  differing  from  ordinary  debts  in  the 
fact  that  it  is  merely  equitable,  and  in  dealing  with  equi- 
table debts  of  such  a  nature  courts  of  equity  have  always 
followed  by  analogy  the  provisions  of  the  Statute  of  Limita- 
tions, in  cases  in  which  there  is  the  same  reason  for  making 
the  length  of  time  a  bar  as  in  the  case  of  ordinary  legal  de- 
mands. In  the  case  of  a  bribe  received,  or  other  profit  made 
by  a  person  in  a  fiduciary  position,  there  is  no  doubt  that 
tlie  cestui  que  trust  who  is  wronged  is  not  barred  by  any 
length  of  time,  so  long  as  that  wrong  is  concealed  from  him 
by  tlie  wrongdoer.  But  when  the  cestui  que  trust  knows  of 
the  fact,  or  knows  that  the  fact  is  charged,  and  investigates 

(')  3  r.  Wilis.,  143. 
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the  case,  it  is  for  him  to  make  np  his  mind  whether  he  will 
bring  proceedings,  jast  as  any  other  creditor  has  to  make  np 
his  mind  whether  he  will  issue  a  writ  or  not,  *and  if  [324 
he  allows  six  years  to  elapse  after  he  has  had  fall  informa* 
tion  and  knowledge  of  the  alleged  wrong  before  he  takes 
8t«ps  to  enforce  the  redress  for  that  wrong,  then  the  person 
against  whom  he  brings  such  a  suit  has,  according  to  my 
view,  a  clear  right  to  avail  himself  of  the  lapse  of  time 
against  the  claim  as  much  as  if  it  had  been  a  mere  legal  de« 
mand.  I  think,  therefore,  that  the  Statute  of  Limitations  in 
this  case  began  to  run  from  the  time  at  which  the  company 
discovered  the  fact,  and  the  company  must  be  held  to  nave 
discovered  the  fact  at  the  time  when  the  person  who  is  said 
to  have  paid  the  bribe  went  to  the  board  of  directors  and 
told  them  the  circumstances  of  the  case.  The  fact  that  the 
directors  investigated  it  and  came  to  the  conclusion  that  it 
was  not  true,  does  not  at  all  help  the  company,  unless  they 
allege  and  prove  that  the  directors  became  accomplices  in 
the  fraud  and  added  to  the  original  fraud  by  a  gross  neglect 
of  duty  on  their  part.  There  is  no  suggestion  of  that  kind, 
and  if  there  were  it  ought  to  have  been  proved  that  they 
neglected  their  duty  in  not  communicating  the  fact  to  the 
company  of  which  they  were  directors. 

Brett,  L.  J.:  It  seems  to  me  that  the  only  action  which 
could  be  maintained  by  the  company  or  by  the  liquidator  of 
the  company  against  this  defendant  would  be  an  action  in 
equity  founded  upon  the  alleged  fraud  of  the  defendant. 
Neither  at  law  nor  in  equity  could  this  sum  of  £260  be 
treated  as  the  money  of  the  company,  until  the  court,  in  an 
action  by  the  company,  had  decreed  it  to  belong  to  them  on 
the  ground  that  it  had  been  received  fraudulently  as  against 
them  by  the  defendant.  In  such  a  case,  as  I  understand  the 
ruling  of  Lord  Bedesdale,  the  money  is  to  be  considered  as 
held  adversely  to  the  plaintijQfs,  the  company,  until  the  de- 
cree ;  and  where  the  suit  is  founded  upon  fraud  so  that  there 
is  no  trust  until  the  decree,  although  the  Statute  of  Limita- 
tions does  not  strictly  apply  to  equitable  demands,  yet  courts 
of  equity  will  follow  the  analogy  of  the  statute  and  apply  it 
to  such  a  case. 

Then  the  only  remaining  question  is,  from  what  time  does 
the  statute  run,  and  it  seems  to  have  been  held  that  it  runs 
from  the  time  when  the  fraud  is  first  made  known  to  the 

I)laintiff.     If  in  *the  present  case,  notice  of  the  al-     [325 
eged  fraud  had  only  been  given  to  the  other  directors  indi- 
vidually, it  seems  to  me  that  this  would  not  have  been  notice 
to  the  company,  and  that  the  statute  would  not  have  begun 
31  Eng.  Rep.  91 
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to  run  ;  but  here  the  fraud,  if  fraud  in  fact  there  was,  was 
made  known  to  a  board  of  directors  acting  as  such  at  a  prop- 
erly constituted  board  meeting,  which  is  the  only  way  la 
which  a  company  can  receive  notice.  Therefore  the  fraud, 
if  any,  was  made  known  to  the  company,  and  was  so  made 
known  more  than  six  years  before  the  action  was  instituted. 
The  claim  therefore  is  barred. 

Cotton,  L.J.:  In  this  case  Mr.  Justice  Stephen  was,  in 
my  opinion,  right  in  holding  that  the  claim  was  barred  by 
the  Statute  of  Limitations.  In  favor  of  the  appeal  it  was 
urged  that  no  time  runs  against  a  breach  of  trust ;  but  that 
argument  was  founded  on  an  insufficient  definition  of  what 
is  meant  by  a  breach  of  trust.  Where  a  trustee  has  a  fund 
in  his  possession  and  wastes  it  either  by  neglect  of  duty,  or 
by  doing  an  act  not  justified,  and  the  cestui  que  trust  comes 
to  recover  his  money,  no  time  will  bar  his  suit,  for  it  is  a 
claim  by  the  cestui  que  trust  against  the  trustee  for  money 
or  property  which  was  in  the  possession  of  the  trustee,  and 
must  be  considered  as  in  the  possession  of  the  trustee  for 
the  benefit  of  the  cestui  que  trust  until  the  trustee  duly 
discharges  himself.  To  such  a  suit  there  is  no  bar  by 
statute. 

But  tlie  present  is  not  such  a  case.  Here  the  money  sought 
to  be  recovered  was  in  no  sense  the  money  of  the  company, 
unless  it  was  made  so  by  a  decree  founded  on  the  act  by 
which  the  trustee  got  the  money  into  his  hands.  It  is  a  suit 
founded  on  breach  of  duty  or  fraud  by  a  person  who  was  in 
the  position  of  trustee,  his  position  making  the  receipt  of 
the  money  a  breach  of  duty  or  fraud.  It  is  very  different 
from  the  case  of  a  cestui  qui  trust  seeking  to  recover  money 
which  was  his  own  before  any  act  wrongfully  done  by  the 
trustee.  The  whole  title  depends  on  its  being  established 
by  a  decree  of  a  competent  court  that  the  fraud  of  the  trus- 
tee has  given  the  cestui  que  trust  a  right  to  the  money,  and 
although  no  time  will  run  in  such  a  case  till  the  cestui  que 
trust  knows  of  the  fraud,  yet  a  court  of  equity,  whether  by 
analogy  or  in  obedience  to  the  statute,  will  hold  such  a  claim 
326]  *barred  if  the  cestui  que  trust  stands  by  and  takes 
no  proceedings  for  six  years  from  the  time  when  he  became 
aware  of  the  fraud. 

The  only  question,  therefore,  in  this  case,  is  whether  the 
company  is  to  be  held  to  have  known  of  the  fraud  more 
than  six  years  before  the  commencement  of  the  action. 
The  mere  statement  that  the  alleged  fraud  was  known  to 
the  directors  left  this  doubtful,  but  it  appears  that  it  was 
made  known  in  the  only  way  in  which  the  company  can 
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know  anything,  by  a  communication  made  to  the  directors 
at  a  regular  board  meeting,  and  there  is  no  suggestion  that 
tliey,  for  any  purpose  of  their  own^or  in  fraud  of  the  com- 
pany, abstained  from  investigating  it.  They  seem  to  have 
investigated  it  and  to  have  been  of  opinion  that  the  charge 
was  not  well  founded.  They  in  1872  knew  of  the  charge  and 
of  tlie  circumstances  which  would  have  justified  the  com- 
pany in  bringing  the  claim.  From  that  time  the  statute  be- 
gan to  run,  and  in  my  opinion  Mr.  Justice  Stephen  was  right 
in  saying  that  it  was  a  bar  to  this  action. 

Appeal  dismissed. 
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When  parties  sncured  to  themselves 
tbe  legal  title  of  a  Meiican  grant,  by 
tbe  presNitation  to  the  boaraof  land 
commiaaioners  of  a  worthless  docaioent 
as  a  transfer  of  the  grantee's  interest, 
whereby  a  fraud  was  commitled  upon 
tlie  heirs  of  tbe  grantee :  Held,  that 
the  patentees  would,  in  equity,  be  con- 
verted into  trustees,  and  that  the  slat- 

runniiig  in  sucli  case  against  the  rights 
of  tbe  heirs  until  their  discovery  of  the 
fraud  :  Hardy  «.  Harbio,  4  Sawyer, 
6:<6. 

Where  the  pledgee  remains  in  pos- 
sesBioD  of  tbe  plttdge.  the  statute  of 
limitations  will  not  run  against  the 
pledgor  until  tender  of  the  debt  for 
which  the  pledge  was  given,  aod  a  re- 
fasal   by   the   pledgee   to   restore   tbe 

6 ledge  upon  demand  by  the  pledgor. 
[ere  delay  will  not  bar  the  pledgor's 
right  to  redeem;  Wbelan  e.  Einsler, 
36  Ohio  St.  R.,  131 ;  Gillespie  c.  Sioui, 
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Two  months  before  attaining  his 
majority,  a  ward  eiecuted  and  deliv- 
ered to  bii  guardian  a  receipt  for 
15,475.49  "on  final  settlement  in  full 
of  his  guardianship  accounts  with 
me  ;"  and  a  copy  was  filed  in  the  office 
where  guardian's  Tetums  were  re- 
quired by  law  to  be  filed  ;  this  receipt 
in  fact  represented  tbe  balance  due 
upon  settlement,  and  payments  were 
afterwards,  and  from  time  to  time, 
made  by  the  guardian  to  tbe  ward.     In 
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a  suit  upon  the  guardianship  bond  in-  the  action  was  barred  by  the  statute  of 
stituted  by  the  ward  nine  years  after-  limitations  :  Motes  v.  Madden,  14 
wards  ;  held,  that  as  to  the  sureties     S.  C,  488. 


[14  Cox's  Criminal  Cases,  698.] 

NORTHERN  CIRCUIT. 

Liverpool  Summer  Assises.    Tuesday,  Aug.  2, 1881. 

(Before  Mr.  Justice  Lopes.) 

*Reg  V.  McGrath  and  McKevitt(').  [598 

24  <fe  25   Vict.  €.  97,  ted.  9 — CmiBtruetum—-Endenct, 

On  an  indietment  under  sect  9  of  the  24  <fc  26  Vict,  c  97,  for  maliciously  dam- 
aging a  building  by  the  explosion  of  dynamite,  whereby  the  lives  of  certain  persons 
were  endangered : 

Heldy  by  Lopes.  J.  (after  consulting  Lord  Coleridpje,  L.C.  J.),  that  the  endangering 
of  life,  to  be  within  the  section,  must  result  from  the  damage  done  to  the  building 
particularized  in  the  indictment ;  bat  that  the  enactment  does  not  contemplate  the 
necessity  of  the  persons  endangered  being  inside  the  building,  and  would  include  the 
case  of  persons  outside  whose  lives  were  imperilled  by  anything  proceeding  from 
the  damaged  building. 

Held,  also,  that  for  the  purpose  of  proving  such  endangering  of  life,  evidence  of 
damage  to  other  buildings  that  might  be  inhabited  was  not  admissible ;  though  such 
evidence  would  be  admissible  *for  the  purpose  of  showing  the  nature  and  [^09 
character  of  the  explosion,  the  extent  of  the  damage,  and  its  tendency  to  injure  or 
destroy  the  particular  building. 

To  endanger  within  sect.  9,  includes  not  only  actual  injury  received  by  a  person, 
but  also  exposure  to  risk  or  chance  of  injury ;  but  it  is  for  the  jury  in  each  case  to 
say,  from  all  the  circumstances,  whether  or  not  the  lives  of  persons  were  imperilled. 

This  was  the  second  of  three  indictments  that  had  been 
found  by  the  grand  jury  against  two  men  nailied  James  Mc- 
Grath arid  James  McKevitt,  for  attempting  to  blow  up  the 
Town  Hall,  Liverpool,  by  means  of  dynamite,  on  the  10th 
day  of  June,  1881. 

The  first  indictment,  which  charged  them  with  having  done 
this  with  intent  to  murder,  and  the  third  indictment  founded 
on  the  damage  caused  to  other  buildings  in  the  vicinity  of 
the  town  hall,  by  the  force  of  the  explosion,  were  abandon- 
ed ;  and  the  second  indictment  was  alone  proceeded  with. 

The  second  indictment  was  framed  under  sect.  9  of  the  24 
&  26  Vict.  c.  97,  which  provides  that  whosoever  shall  unlaw- 
fully and  maliciously,  by  the  explosion  of  gunpowder  or 
other  explosive  substance,  destroy,  throw  down,  or  damage 
the  whole  or  any  part  of  any  dwelling  house  or  of  any  build-  * 
ing,  whereby  the  life  of  any  person  shall  be  endangered, 
shall  be  guilty  of  felony,  and  sect.  10,  which  makes  it  felony 
to  place  any  explosive  substance  against  or  near  any  build- 

Q)  Reported  by  John  Eingborn,  Esq.,  Barrister-at-Law. 
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ing  with  intent  to  destroy  or  damage  any  boildmg,  whether 
or  not  any  explosion  take  place,  and  whether  or  not  any 
damage  be  caused. 

The  Ist  count  of  the  iudictment  allied  that  the  prisoners 
on  the  10th  day  of  Jnne,  1881,  did,  by  the  explosion  of  dy- 
namite, damage  the  town  hall  in  Liverpool,  whereby  the 
life  of  Samuel  Page  was  endangered, 

Tiie  2d  and  3d  counts  respectively  described  the  substance 
used  as  nitro  glycerine,-  ana  as  a  sabstance  unknown. 

The  4tli,  6th,  and  6th  coauts  were  similar  to  the  first 
three,  except  that  they  alleged  that  the  life  of  Mathew  Swar- 
brick  was  endangered. 

The  7th,  8th,  and  9th  counts  were  to  the  same  effect,  but 
alleging  that  the  life  of  Edward  Creighton  was  endangered. 
The  10th,  11th,  and  12ch  counts  were  also  similar,  butalleg- 
ing  that  the  life  of  George  McBurney  was  endangered. 

The  13th  count  alleged  that  the  prisoners  did  place  near  a 
certain  building  called  the  town  hall,  in  Liverpool,  a  quan- 
tity of  dynamite,  to  wit,  21b.,  with  intent  to  damage  the 
said  building. 

The  14th  and  15th  counts  variously  described  the  sub- 
stance used  as  nitro-glycerine  and  a  substance  unknown. 

Aspinall,  Q.C.,  and  It.  S.  WTiffhi,  were  cooDsel  for  the 
prosecution,  and 
"^r.  O'Feeleu,  for  the  prisoners. 
)J  *The  identity  of  the  prisoners  with  the  persons  who 
what  was  done,  and  the  main  facts  of  the  case  were  not 
;he  last  disputed,  and  the  only  question  was  as  to  the 
nt. 

bout  four  o'clock  in  the  morning  of  the'  lOtb  day  of 
le,  1881,  two  men  were  seen  to  place  a  bag,  similar  to  a 
or's  bag,  on  the  top  step  of  the  side  entrance  to  the 
n  ball,  and  a  constable,  noticing  smoke  issuing  from 
bag,  rushed  at  the  men,  who  ran  away.  Another  con- 
ile  tlirew  the  bag  on  to  the  pavement,  while  a  third  threw 
itotbe  middle  of  the  street,  and  was  about  to  cut  the  string 
which  the  bag  was  tied,  when  hearing  a  fizzing  noise,  be 
w  back.  Immediately  afterwards  two  explosions  fol- 
ed,  and  a  quantity  of  glass  fell  from  the  town  hall,  and 
n  some  buildings  opposite,  called  "Phcenix  Buildings," 
a  cornice  near  the  roof  of  some  other  buildings,  called 
rown's  Buildings,*'  was  also  damaged. 
1  the  street  where  the  explosion  had  taken  place  were 
nd  several  pieces  of  iron  piping,  some  plugs,  caps,  a 
ie  of  carpet,  a  piece  of  an  old  dress,  and  some  rags.  In 
piping  was  found  a  red  substance,  which,  on  analysis, 
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was  sworn  to  be  one  of  the  nitro  compounds  of  nitro-glyc- 
erine,  the  most  common  of  which  is  dynamite,  while  the 
caps  were  filled  with  fulminating  mercury. 

At  the  time  of  the  explosion,  the  only  occupants  of  the 
town  hall  were  two  watcnmen,  who  afterwards  found  some 
pieces  of  iron  and  iron  piping  that  had  come  through  the 
windows  into  the  lavatory  and  the  ante-room  of  the  mayor's 
parlor,  and  a  piece  of  iron  railing  was  found  lying  in  the 
area.  The  actual  damage  done  to  the  town  hall  was  thus 
described  by  one  of  the  witnesses : 

Fletcher  Thomas  Turton,  architect  and  surveyor,  and  dep- 
uty-surveyor of  the  corporation  of  Liverpool,  said:  "I  ex- 
amined the  town  hall  on  the  morning  of  the  10th  day  of 
June.  In  the  mayor's  parlor  one  square  of  glass  was 
broken.  In  the  ante-room  seven  squares  of  glass  were 
broken,  the  blind  was  slightly  damaged,  and  there  was  a 
small  indent  in  the  wall  four  feet  from  the  window  on  the 
outside.  The  depth  of  the  indent  was  about  a  quarter  of  an 
inch.  It  appeared  to  have  been  caused  by  some  hard  sub- 
stance striking  it.  In  the  mayor's  lavatory,  six  squares  of 
glass  were  broken,  and  there  were  slight  marks  on  the  wall 
and  ceiling,  the  marks  on  the  ceiling  being  about  twelve 
feet  from  the  outside  of  the  building.  It  was  probably  done 
by  pieces  of  iron.  In  the  lavatory  the  mark  on  the  ceiling 
was  a  quarter  of  an  inch  deep.  In  the  entrance,  six  squares 
of  glass  were  broken  in  the  fanlight ;  and  in  the  lavatory 
north  of  the  entrance  nine  squares  of  glass  were  broken,  and 
one  in  the  ventilator.  In  the  council  chamber,  and  the 
staircase  adjoining,  one  square  of  glass  was  broken  in  each  ; 
and  nine  squares  of  glass  were  broken  in  the  windows  here, 
and  seven  squares  in  the  dining-room  on  the  first  floor. 
Outside  the  building,  on  the  west  side,  there  were  marks  in 
nine  or  ten  places,  in  some  instances  deep  ones.  One  angle 
knocked  oflf  was  two  or  three  inches  deep.  The  woodwork 
of  the  west  door  was  slightly  damaged,  and  the  head  of  one 
of  the  railings  was  broken." 

The  witness  was  about  to  give  evidence  as  to  the  damage 
done  to  the  Phoenix  Chambers  on  the  opposite  side  of  the 
street,  when 

0'  Feeley^  for  the  prisoners,  objected  to  the  admissibility 
of  the  evidence  of  damage  done  to  an  independent  building, 
as  the  only  damage  alleged  in  the  indictment  was  damage 
done  to  the  town  nail. 

Aspinall^  Q.C.,  for  the  prosecution,  urged  its  admissibil- 
ity, as  *showing  the  general  character  of  the  prison-     [601 
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ere'  act.  So  far  as  they  were  concerned,  the  fragments  of 
the  missiles  might  fly  in  any  direction,  and,  if  thereby  dam- 
age was  done  to  another  building,  it  would  be  competent 
for  the  prosecution  to  give  evidence  of  it*  Sect.  10  provided 
that,  if  any  person  shall  destroy,  throw  down,  or  damage 
any  dwelling  house,  any  person  being  therein,  or  any  building 
so  that  the  life  of  any  person  may  be  endangered,  shall  he 
guilty  of  felony.  But,  in  the  case  of  any  building — whether 
a  dwelling  house  or  not — if  the  life  of  any  person  was  en- 
dangered by  the  act,  then  it  was  sufficient.  For  the  pur- 
poses of  that  part  of  the  section,  it  was  utterly  immaterial 
whether  any  person  was  in  the  house,  or  not.  As  to  the 
words,  ''damage  any  building,  whereby  the  life  of  any  per- 
son shall  be  endangered,"  that  meant  that,  if  the  prisoners, 
by  means  of  gunpowder,  or  any  other  explosive  substance, 
destroy,  or  damage,  the  whole,  or  any  part,  of  any  building, 
then,  if,  at  the  same  time,  by  the  same  act,  they  endanger 
the  lives  of  any  persons,  they  have  completed  the  offence. 

Lopes,  J.:    I  do  not  go  quite  so  far  with  you. 

Aspinall :  Explosion  is  the  governing  word ;  otherwise 
the  statute  must  be  construed  as  if  it  meant  that  the  persons 
must  be  injured  by  the  falling  building,  or  by  the  bricks  and 
stones  falling  from  the  damaged  building.  Then  if  the  dan- 
ger was  not  directly  traceable  to  the  damage  to  the  building 
it  would  not  apply,  and  it  would  follow  that  if  a  man  was 
killed  by  a  missile  going  through  an  open  window,  no  offence 
would  have  been  committed,  as  the  building  was  not  dam- 
aged, though  clearly  his  life  would  have  been  endangered 
by  the  act. 

0^ Feeley  submitted  that  the  true  construction  of  the  sec- 
tion was  that  the  person  endangered  must  be  directly  in  com- 
munication with  the  building. 

Lopes,  J. :  There  I  am  against  you ;  the  only  question  is 
whether  the  word  ''whereby"  refers  to  the  damage  or  to 
the  explosion. 

O^Feeley:  I  submit  that  "damage"  is  the  governing 
word,  and  that  the  word  "whereby"  refers  to  the  la«t 
substantive  immediately  preceding  it,  as  being  the  fairest 
construction. 

-A^maZZ  contended  that  "  whereby  "  referred  to  the  whole 
act. 

Lopes,  J.,  said  he  did  not  think  the  act  contemplated  the 
necessity  of  persons  being  inside  the  damaged  building,  but 
would  include  the  case  of  policemen  whose  lives  were  im- 
perilled outside  the  building  if  any  injury  that  occurred  to 
them  proceeded  from  the  damaged  building.    Whether  this 
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coiistruction  could  be  extended  to  other  buildings  was  a 
very  important  point  as  affecting  the  prisoners.  This,  he 
continued,  is  a  matter  of  snch  extreme  importance  that  I 
shall  see  the  Lord  Chief  Justice  (Lord  Coleridge)  and  ascer- 
tain his  view  of  the  point.  [Lopes,  J.,  then  retired  to  con- 
sult Lord  Coleridge,  C.  J.,  and  on  returning  into  court  he 
said  :]  I  have  taken  the  opportnnity  of  consulting  *the  [602 
Lord  Chief  Justice  on  this  point,  and  the  view  he  takes  is 
like  my  own,  and  he  thinks  my  view  is  the  correct  one  ;  he 
cannot  possibly  read  the  section  in  any  other  way.  I  thought 
of  this  before  the  point  arose,  and  I  feel  very  strongly  upon 
it.  I  was  of  opinion  this  morning  that  the  evidence  affect- 
ing other  buildings  that  might  be  inhabited,  and  which 
might  therefore  greatly  affect  the  indictment,  was  not  ad- 
missible. 

Aspinall :  This  then  confines  the  question  for  the  jury 
to  whether  the  lives  of  the  two  men  who  were  in  the  town 
hall  were  endangered.  But  I  apprehend  it  does  not  touch 
the  point  whether  this  evidence  as  to  the  other  buildings  is 
admissible  merely  for  the  purpose  of  showing  the  violence 
and  nature  of  the  explosion,  and  that  it  was  calculated  to 
do  damage  to  the  town  hall. 

Q  Feeley  contended  that  such  evidence  was  not  admissible : 
the  danger  to  life  must  proceed  from  the  damage  actually 
done  to  the  building,  ana  not  from  the  possibility  of  damage. 
It  must  proceed  from  the  damage  done  to  the  building 
named  in  the  indictment,  and  these  other  buildings  were 
not  so  mentioned  ;  and  it  did  not  matter  how  violent  the  ex- 
plosion was,  that  which  did  not  result  in  damage  was  not 
within  the  meaning  of  the  act  of  Parliament. 

Lopes,  J.:  Evidence  of  this  kind  might  be  given  to  show 
that  pieces  of  iron  were  found  300  yards  away  from  the 
place,  and  the  value  of  this  evidence  would  be  to  show 
that  the  explosion  was  a  violent  one,  and  calculated  to  do 
damage.  [After  some  further  discussion,  he  added  :]  My 
decision  only  comes  to  this:  Any  peril  in  which  the  police- 
men outside  were  put  in  consequence  of  the  damage  to  the 
building  will  not,  but  if  any  persons  inside  that  building 
were  put  in  danger,  then  I  think  it  comes  within  the  terms 
of  the  act  of  Parliament.  You  see  damage  is  done  by  the 
breaking  of  the  window,  and  that  is  one  of  the  matters  about 
which  I  consulted  the  Lord  Chief  Justice  this  morning,  and 
he  did  not  quite  think  it  would  do. 

Lopes,  J.,  in  the  course  of  his  summing  up  to  the  jury, 
observed,  in  reference  to  the  question  whether  the  damage 
caused  by  the  explosion  put  in  peril  the  lives  of  any  person 
31  Eng.  Rep.  92 
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in  the  building,  that  it  was  not  necessary  for  the  purposes 
of  the  indictment  that  those  persons  should  have  received 
-  any  actual  injury,  but  that  it  was  for  the  jury,  from  the 
whole  circumstances  attending  the  act  done  to  draw  their 
own  conclusion  as  to  whether  any  peril  existed. 

The  prisoners  were  found  guilty  of  damaging  the  town 
hall  by  an  explosion  whereby  the  lives  of  certain  persons 
were  endangered.  McGrath,  who  was  also  found  guilty  as 
accessory  before  the  fact  to  an  attempt  to  blow  up  the 
Police  Section  House,  was  sentenced  to  penal  servitude  for 
life ;  McKevitt  to  fifteen  years'  penal  servitude. 

Solicitor  for  the  Treasury :    Marks^  Municipal  OfSces, 
Liverpool. 
Solicitor  for  the  prisoners  :  Qiielch^  Liverpool. 

In  New  York,  by  statute  (Penal  Code,  intent  were  accomplished,  haman  life 

§  645),  "A  person  who  places  in,  upon,  or  safety  would  be  endangered  thereby, 

under,  against,  or  near  to,  any  build-  although  no  damage  is  done,  is  guilty 

ing,  car,  vessel,  or  structure,  gunpow-  Qf  a  felony." 

der  or  any  other  explosive  substance.  See  also  §  673,  as  to  refusing  to  labor, 

with  intent  to  destroy,  throw  down  or  when  probable  consequence  of  doing  so 

injure  the  whole,  or  any  part,  thereof,  will  be  to  endanger  human  life,  etc 
under  such  circumstances,  that,  if  the 
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(Before  Lord  Coleridge,  C.J.,  Grove  and  Dennian,  J  J.,  Huddleston,  B.,  and  Watkin 

Williams,  J.) 

603]  *ReG  v.    TONKINSON  ("). 

Larceny  hy  bailee — Deed  intrusted  to  a  profe%»ional  person  for  the  purpose  of  transfer 

of  mortffa^e. 

The  prosecutor  advanced  money  to  the  prisoner,  a  solicitor's  clerk,  upon  the 
deposit  of  a  deed  conveying  the  equity  of  redemption  to  the  prisoner  in  a  house  of 
his  own,  and,  subsequently,  he  obtained  a  legal  mortgage  from  him  as  security  for 
the  sums  so  advanced.  The  prisoner  then  obtained  from  the  prosecutor  the  deed 
conveying  the  equity  of  redemption  on  the  representation  that  he  had  found  a  person 
who  would  take  a  transfer  of  the  mortgage.  The  prisoner  then  obtained  £140  from 
anotlier  person  on  the  deposit  of  that  deed  with  him  without  notice  of  the  prosecu- 
tor's mortgage,  and  appropriated  the  money  to  his  own  use.  The  judge  at  the  trial 
directed  the  jury  that  the  prisoner  was  a  bailee  of  the  deed,  and  the  jury  found  that 
he  had  fraudulently  converted  it  to  his  own  use. 

Beid,  that  the  direction  was  right,  and  that  the  prisoner  was  properly  convicted 
of  larceny  as  a  bailee. 

Case  stated  by  the  Recorder  of  Newcas tie-under- Lyme. 
At  the  sessions  held  before  me  at  Newcastle-under-Lyme, 

(*)  Reported  by  Joqk  Thompson,  Esq.,  Barrister^at-Law. 
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on  the  Ist  day  of  April,  1881,  William  Tonkinson  (herein 
called  the  prisoner)  was  indicted  for  larceny  as  a  bailee. 

The  first  count  alleged  that  he,  being  the  bailee  of  a  valu- 
able security,  the  property  of  George  Ward  (herein  called 
the  prosecutor),  to  wit,  an  indenture  dated,  &c.,  whereby  the 
equity  of  redemption  of  and  in  certain  premises  was  assured 
to  the  use  of  the  prisoner,  did  feloniously  steal,  take,  and 
carry  away  and  convert  the  same  to  his  own  use  against  the 
form  of  the  statute,  &c. 

The  second  count  charged  that  the  said  prisoner  after- 
wards and  within  six  months  from  the  time  of  the  commit- 
ting of  the  said  offence  in  the  said  first  count  charged,  to 
wit,  on,  Ac,  feloniously  and  fraudulently  did  steal,  take 
and  carry  away  and  convert  to  his  own  use  a  certain  valu- 
able security,  to  wit,  a  certain  deed  of  conveyance  of  freehold 
property,  situate  in  the  parish  of  Stoke-upon-Trent,  he,  the 
said  prisoner,  being  the  bailee  thereof,  the  *said  valu-  [604 
able  security  then  being  the  property  of  the  said  prosecutor 
against  the  form  of  the  statute,  &c. 

The  third  count  charged  tliat  the  said  prisoner  afterwards, 
and  within  the  space  of  six  months,  &c.,  did  feloniously 
and  fraudulently  steal,  take  and  carry  away  £100  of  the 
moneys  of  the  said  prosecutor  against  the  form  of  the 
statute,  &c. 

It  was  proved  that  the  prosecutor  was  in  the  habit  of  em- 
ploying, professionally,  the  prisoner,  who  was  clerk  to  a 
solicitor. 

That,  previous  to  the  1st  day  of  January,  1880,  he  had  a 
conversation  with  the  prisoner  about  the  equitv  of  redemp- 
tion of  and  in  a  house  at  Stoke-upon-Trent,  tne  deed  con- 
veying it  being  the  property  of  the  prisoner,  and  that  on 
its' being  deposited* with  the  prosecutor  as  a  security,  he  ad- 
vanced to  the  prisoner,  at  different  times,  several  sums  of 
money. 

That,  on  the  1st  day  of  January,  1880,  the  prisoner  exe- 
cuted a  deed  whereby,  in  consideration  of  £100,  being  the 
whole  sum  advanced  to  him,  the  said  premises  were  mort- 
gaged by  the  prisoner  to  the  prosecutor. 

The  prosecutor  kept  the  two  deeds  till  the  end  of  February 
or  the  beginning  of  March,  when  the  prisoner  told  him  that 
he  had  found  a  person  who  w^ould  take  a  transfer  of  the 
mortgage  on  the  premises  at  Stoke,  and  asked  him  to  let; 
him  have  the  deed  for  the  purpose  of  obtaining  the  money. 

In  consequence  of  such  representation  the  prosecutor  de- 
livered to  the  prisoner  the  deed  conveying  the  equity  of 
redemption,  retaining  himself  the  mortgage  deed. 
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Up  to  the  month  of  June  the  prosecutor  frequently  asked 
the  prisoner  for  the  transfer,  and  the  prisoner  made  varions 
excuses,  such  as  that  '^he  was  much  occupied,"  and  that 
*'  things  could  not  be  done  in  a  hurry,"  &c.,  and  the  prose- 
cutor, placing  trust  and  confidence  in  him,  forebore  to  press 
him. 

About  the  28th  of  June  the  prosecutor  was  at  the  office  of 
Griffiths  (who  was  the  employer  of  the  prisoner),  and  met 
Mr.  Onions,  another  solicitor,  and  a  conversation  took  place, 
in  the  course  of  which  the  name  of  the  prisoner  was  men- 
tioned. 

On  the  same  evening  the  prosecutor  saw  the  prisoner,  and 
told  him  that  he  had  seen  Onions,  and  that  he  believed  that 
his  deed  (equity  of  redemption)  was  deposited  with  him,  and 
that  he  (the  prisoner)  had  obtained  some  money  for  him 
upon  it. 

This  was  denied  by  the  prisoner,  who  said  that  he  had  a 
person  who  would  ouy  the  premises  at  Stoke  and  give  a 
good  price  for  them,  and  that  if  the  prosecutor  would  wait 
be  would  get  his  money,  and  that  he  need  not  make  himself 
uneasy  about  it. 

It  subsequently  transpired  that  in  February  or  March  the 
prisoner  had  applied  to  Onions  for  a  loan,  and  proposed  to 
give  as  security  the  equity  of  redemption  on  premises  at 
Stoke-upon-Trent,  and  that  on  or  about  the  6th  of  March 
the  sum  of  £140  was  advanced  by  Onions  to  the  prisoner, 
and  the  prosecutor's  deed,  conveying  the  equity  of  redemp- 
tion, was  deposited  with  Onions,  tie  believing  that  the  deed 
605]  was  the  property  of  the  *pri8oner,  and  having  never 
heard  of  the  prosecutor  till  the  end  of  June. 

Under  these  circumstances  it  was  contended  by  the  pris- 
oner's counsel  that  he  could  not  be  convicted  upon  either 
the  first  or  second  count  of  the  indictment,  as  a  bailee  of  the 
deed  conveying  the  equity  of  redemption,  inasmuch  as  he 
was  under  no  obligation  to  return  the  deed  itself,  having  the 
option  either  to  return  the  deed  or  to  pay  the  prosecutor  the 
money  obtained  upon  it. 

I  told  the  jury  that  in  my  opinion  the  prisoner  was  a 
bailee  of  the  deed,  and  that  the  question  for  their  consid- 
eration was  whether  he  had  fraudulently  converted  it  to  his 
own  use. 

They  returned  a  verdict  of  guilty,  but  the  prisoner's  coun- 
sel, being  dissatisfied  with  my  direction  to  the  jury  as  incor- 
rect in  point  of  law,  requested  me  to  state  a  case  for  the 
opiniontof  the  Court  for  Crown  Cases  Reserved. 

I  therefore  state  the  case  as  requested,  and  I  submit  the 
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same  very  respectfully  for  the  consideration  of  this  honor- 
able court. 

If  they  should  be  of  opinion  that  my  direction  to  the  jury 
was  incorrect  in  point  of  law,  the  prisoner  (who  was  admit- 
ted to  bail)  is  to  oe  discharged. 

If,  on  the  contrary,  they  should  be  of  opinion  that  my  di- 
rection was  correct,  then  the  prisoner  is  to  appear  at  the 
next  sessions  to  receive  judgment. 

(Signed)    T.  C.  Sneyd  Kyknebsley. 

No  counsel  appeared  to  argue  on  either  side. 

The  judges  retired  to  consider  their  judgment. 

LoKD  Coleridge,  C.J.:  We  are  of  opinion  that  the  con- 
viction should  be  affirmed.  The  case  is  not  very  clearly 
stated,  and  we  have  had  some  difficulty  in  ascertaining  the 
facts  upon  which  the  direction  of  the  learned  Recorder  to  the 
jury  proceeded.  As  I  understand  the  facts,  they  are  these : 
The  prisoner  was  possessed  of  a  house  of  his  own,  situate  at 
Stoke^upon-Trent,  upon  which  there  was  a  mortgage,  in  re- 
spect oi  which  the  prisoner  was  entitled  to  the  equity  of 
redemption,  and,  upon  the  deposit  of  the  deed  conveying 
that  to  him,  the  prisoner  had  obtained  at  different  times, 
from  the  prosecutor,  several  sums  of  money  up  to  the  1st 
day  of  January,  1880.  On  that  day  the  prosecutor,  appa- 
rently not  content  with  the  bare  deposit  of  the  deed,  took 
from  the  prisoner  a  legal  mortgage  for  the  sum  of  £100,  that 
sum  including  all  the  sums  advanced  by  the  prosecutor  to 
the  prisoner  up  to  that  time.  It  is  stated  in  the  case  that 
the  prosecutor  had  both  the  deeds ;  that  is,  the  one  relating 
to  the  equity  of  redemption  and  a  regular  second  mortgage 
deed  on  the  property  at  Stoke-upon-Trent.  The  original 
deed,  which  was  prior  to  the  1st  day  of  January,  1880,  and 
that  of  the  1st  day  of  January,  1880,  were  both  in  the  cus- 
tody of  the  prosecutor,  and  they  so  remained  for  about  six 
or  eight  weeks.  Then,  somewhere  about  March,  the  pris- 
oner told  the  prosecutor  that  he  knew  somebody  who  would 
pay  off  the  £100,  and  take  a  transfer  of  his  mortgage 
*on  the  premises  at  Stoke,  and  for  the  purpose  of  ob-  [6U6 
taining  this  sum  of  £100,  he  ^ot  from  the  prosecutor  the 
deed  conveying  to  him  the  equity  of  redemption,  which  was 
manifestly  part  of  the  prosecutor's  title  to  tne  property.  It 
was  a  valuable  deed,  and  gave  the  prosecutor  a  charge  on 
the  equity  of  redemption,  which  was  the  subject-matter  of 
the  mortgage  of  the  1st  day  of  January,  1880.  It  turned 
out  that  the  prisoner,  having  got  the  deed,  obtained  from  a 
solicitor  £140  upon  the  deposit  of  that  deed  with  him,  the 
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solicitor  having  satisfied  himself  that  the  house  would  bear 
such  an  advance  upon  it.  Then  the  prosecutor  got  uneasy, 
he  having  parted  with  the  deed  to  the  prisoner  solely  that 
he  might  get  an  advance  upon  it  out  of  which  the  prisoner 
should  repay  him  the  £100,  and  asked  the  prisoner  for  the 
deed  repeatedly  up  to  the  month  of  June.  The  prisoner 
put  the  prosecutor  oflf  with  various  excuses  from  time  to 
time,  but  eventually  it  turned  out  what  had  become  of  it. 
Then  the  prosecutor,  finding  that  his  security  for  his  ad- 
vance of  £100  was  greatly  damaged,  and  not  having  been 
paid  his  £100,  commenced  criminal  proceedings  against  the 
prisoner.  Upon  these  facts,  it  is  clear  that  when  the  deed 
was  given  by  the  prosecutor  to  the  prisoner,  either  that  deed 
was  to  be  handed  back  to  him,  or  the  £100  to  be  repaid  out 
of  the  money  to  be  obtained  by  the  prisoner  upon  it ;  but 
neither  of  these  things  was  done.  The  prisoner  was  indicted 
for  fraudulently  converting  to  his  own  use  a  valuable  secu- 
rity of  which  he  was  the  bailee,  and  the  learned  Recorder 
directed  the  jury  that,  in  his  opinion,  the  prisoner  was  a 
bailee  of  the  deed,  and  that  the  question  for  tneir  considera- 
tion was,  whether  the  prisoner  nad  fraudulently  converted 
it  to  his  own  use,  and  the  jury  found  that  he  had  fraudu- 
lently converted  the  deed  to  his  own  use.  Now,  I  am  of 
opinion  that  the  direction  to  the  jury  was  right.  The  pris- 
oner, under  these  circumstances,  was  undoubtedly  a  bailee 
of  the  deed.  Cases  have  been  brought  to  my  attention  in 
which  it  was  held  that,  where  the  identical  thing  intrusted 
to  a  person  was  not  to  be  returned,  but  something  else  the 
produce  or  equivalent  of  it,  the  person  could  not  be  indicted 
under  the  statute  as  a  fraudulent  bailee  for  appropriating 
the  thing  to  his  own  use.  Whether  those  cases  would  now 
be  held  to  be  law  we  need  not  inquire,  for  the  present  case 
does  not  trench  on  any  of  them.  In  this  case  the  prisoner 
was  intrusted  with  the  deed  for  the  purpose  of  raising  money 
on  it,  out  of  which  the  prosecutor  was  to  be  repaid,  and  un- 
doubtedly the  prisoner  was  bound  to  return  to  the  prose- 
cutor the  very  piece  of  parchment  intrusted  to  him,  unless 
the  money  advanced  upon  it  by  the  prosecutor  was  repaid. 
The  prosecutor  neither  got  back  the  deed  nor  his  money, 
and  lie  has  been  defrauded  of  his  deed,  and  the  deed  has 
been  deposited  with  another  person  for  an  advance  of  £140, 
and  without  notice  to  that  person  of  the  prosecutor's  charge. 
The  question  reserved  is,  whether  the  learned  Recorder's 
direction  to  the  jury  that  the  prisoner  was  a  bailee  of  the 
607]    deed  was  right ;   and  I  am  clearly  of  *opinion  that 
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the  prisoner  was  a  bailee  of  the  deed,  and  that  the  convic- 
tion was  right. 

Grove,  J.:  I  agree  with  my  Lord  in  all  that  he  has  said. 
I  think  that  it  was  never  intended  that  the  deed  should  be 
actually  dealt  with  by  the  prisoner,  but  only  that  it  should 
be  used  by  him  for  the  purpose  of  getting  the  advance  the 
prisoner  spoke  about,  out  of  which  the  prosecutor  was  to 
be  paid  off. 

Denman,  J.:  I  am  of  the  same  opinion.  I  presume 
the  deed  which  was  given  to  the  prisoner  was  the  deed 
which  conveyed  the  equity  of  redemption  to  the  prosecu- 
tor ;  but  our  judgment  will  be  equally  well  founded  if  it 
was  the  second  deed.  The  case  of  Heg.  v.  Hassall  (Leigh 
&  Cave,  68 ;  8  Cox's  C.  C,  491,)  does  not  conflict  with  the 
present. 

HuDDLESTON,  B.:  I  am  of  the  same  opinion.  The  cases 
of  jReff.  V.  IToare  (1  Fos.  &  Fin.,  647),  Beg.  v.  Garrett  (2 
Fos.  &  Fin.,  14),  and  Beg.  v.  Hassall  {vhi  sup.),  decided 
that  a  person  could  not  be  convicted  of  larceny  as  a  bailee 
unless  the  bailment  was  to  redeliver  the  very  same  chattel 
or  money.  But,  whether  those  cases  would  be  supported 
now  is  not  material  to  this  case,  for  it  is  clear  that  this  deed 
was  deposited  with  the  prisoner  for  the  particular  purpose 
of  enabling  the  prisoner  to  get  money  out  of  which  he  was 
to  pay  off  the  prosecutor's  advance.  It  is  like  the  case  of 
Beg.  V.  Aden  (12  Cox's  C.  C,  612),  where  the  prosecutor 
gave  the  prisoner  money  to  buy  coals  for  the  prosecutor 
from  a  colliery,  and  the  prisoner  did  not  buy  any  coals,  but 
appropriated  the  money  to  his  own  use,  and  it  was  held  that 
the  prisoner  was  rightly  convicted  of  larceny  as  a  bailee. 

Watkin  Williams,  J.,  concurred. 

Conviction  affirmed. 
'  • 

See  N.  Y.  Penal  Code,  §  528,  sub.  2 ;  justify  a  conviction  for  larceny:  Jus- 

2  Crim.  Law  Mag.,   556  ;   Krause  v.  tices  «.  People,  15  N.  Y.  Weekly  Dig., 

Com.,  1  Cr.  Law  Mag.,  774,  93  Penn.  307,  overruling  Reg.  v,  Thomas,  9  C.  & 

St.  R. ,  418  ;  People  t>.  Phelps,  72  N.  Y. ,  P. ,  741 ;  Hildebrand  v.  People,  56  N.  Y. , 

834,  6  Hun,  401.  394 ;  Loomis  d.  People,  67  id. ,  822,  326 ; 

Where  one    was  intrusted    with  a  People  v.  McDonald,  43  id.,  61;  Smith 

gold  piece  for  the  purpose  of  having  it  v.  People,  53  id..  Ill;  Durkee  v.  State, 

changed  ;  took  it  away  under  pretence  19  Amev.  Law  Reg.  (N.S.),  451,  8  Ore- 

of  obtaining  change,  gambled  it  away  gon,  394. 

and  did  not  return  ;  held,  sufficient  to  See  Zink  v.  People,  77  N.  Y.  114 
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[14  Cox's  Criminal  Cases,  639.] 
MIDLAND  CIRCUIT. 
Derbyshire  Summer  Assizes,  1881. 
(Before  Mr,  Justice  Williams.) 

639]  *Reg.  v.  Mansfield  (*). 

Evidence — Con/es«ion,  cuhnvtsibility  of — Appeal  for /orgivme9§ — Candttd  of  mietraa. 

The  prisoner,  while  in  the  custody  of  a  policeman  on  a  charge  of  arson,  said  to  her 
mistress :  "  If  yon  forgive  me  I  will  tell  you  the  truth."  The  mistress  answered : 
"  Ann,  did  you  do  it  ?"    The  prisoner  thereupon  made  a  statement. 

Heldj  thai  the  statement  thus  made  was  inadmissible  against  the  prisoner. 

Annie  Mansfield,  aged  fifteen,  a  domeBtic  servant,  was 
indicted  for  having  unlawfully,  maliciously,  and  feloniously 
set  fire  to  a  stack  of  hay,  the  property  of  Mrs.  Julia  Watson. 

Tonman  Mosley  appeared  lor  the  presecution. 

Harris  for  the  defence. 

The  evidence  showed  that  about  six  in  the  evening  of  Sat- 
urday the  19th  of  July,  the  haystack  in  question  was  dis- 
covered to  be  on  fire,  and  that  the  prisoner  was  seen  to 
come  out  of  an  adjoining  yard.  On  the  following  Monday 
the  prisoner  was  apprehended  by  a  police  constable,  and 
charged  in  the  presence  of  her  mistress  (the  daughter  of 
the  prosecutrix)  with  setting  fire  to  the  stack.  The  prisoner 
then  said  to  her  mistress :  "  If  you  will  forgive  me  I  will  tell 
you  the  truth,"  the  mistress  replied,  "Ann,  did  you  do  it  ?" 
The  prisoner  then  made  a  statement. 

Harris^  for  the  defence,  objected  to  the  statement  being 
received  in  evidence,  because  made  in  consequence  of  an  in- 
ducement held  out  by  a  person  in  authority ;  and  he  con- 
tended that  the  prisoner  was  led  to  infer,  from  the  reply  of 
her  mistress,  that  she  would  be  forgiven  if  she  told  the  truth. 

Tonman  Mosley^  for  the  prosecution,  contended  that  no 
inducement  was  held  out,  but  that  the  confession  of  the 
prisoner  was  voluntary,  and  therefore  admissible. 
640]  *  Williams,  J.:  I  am  of  a  different  opinion,  and  I 
hold  the  statement  of  the  prisoner  to  be  not  admissible  in  evi- 
dence. The  true  principle  which  renders  the  confession  of 
a  prisoner  not  receivable  in  evidence  seems  to  be  that  if  the 
confession  is  made  either  under  fear  caused  by  a  threat,  or 
in  the  hope  of  ultimate  forgiveness  or  gain  held  out  by  a 
person  in  authority,  that  then  it  is  not  admissible.  In  the 
present  instance  the  prisoner,  while  in  the  custody  of  a  po- 
liceman, makes  this  appeal  to  her  mistress,  who  is  standing 
by.     If  her  mistress  did  not  mean  to  forgive  her  the  girl  was 

(')  Reported  by  Gilbert  G.  Kennkdt,  Esq.,  Barrister-at-Lav. 
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under  a  complete  delusion,  for  by  her  silence  the  mistress 
acquiesced  in  the  prisoner's  appeal  for  forgiveness.  The 
mistress  practically  invites  the  prisoner  to  continue  her 
statement,  and  she  is  consequently  induced  to  do  so  by  the 
expectation  that  she  will  be  forgiven.  It  is  not  because  the 
law  is  afraid  of  having  truth  elicited  that  these  confessions 
are  excluded,  but  it  is  because  the  law  is  jealous  of  not 
having  the  truth.  In  my  opinion  this  statement  is  substan- 
tially within  the  principle  of  the  rule  above  stated  ;  it  would 
be  dangerous  to  admit  it,  and  I  therefore  hold  it  to  be  inad- 
missible in  evidence. 

There  being  no  other  evidence  against  the  prisoner  she  was 
acquitted. 

Solicitor  for  the  prosecution  :   Whiston^  of  Derby. 
Solicitor  for  the  defence :  HexfalL 

See  2  EDg.  Rep.,  239  note ;  15  id.,  Virginia,  where  he  was  arrested,  with- 

158-9  note.  out  a  warrant,  by  police  officers  who 

A  confession  not  induced  by  prom-  had  followed  him.  While  on  the  way  to, 

ises  or  threats  is  admissible  in  evidence,  and  before  reaching  this  State,  he  made 

notwithstanding  it  was  obtained  by  ar-  a  confession  to  one  of  the  officers  hav- 

tifice  practised  upon  the  prisoner  by  ing  \i\ia  in  charge,  to  the  effect  that  he 

the  officer  having  him  in  charge,  and,  killed  his  wife. 

when  properly  corroborated,  will  sus-  It  was  shown  that  no  promises  were 

tain  a  conviction  :  State  «.  Phelps,  74  held  oat,  or  threats  used,  to  induce  the 

Mo.,  128.  confession. 

Where  the  confession  of  a  prisoner  Held,  that  it  was  properly  received 

to  an  officer  is  voluntarily  made,  evi-  in  evidence ;  that  conceding  the  fact 

dence  thereof  cannot  be  rejected,  be-  that  the  prisoner  was  at  the  time  under 

cause  of  the  fact  that  the  officer  held  illegal  arrest,  this  did  not  render  it  in- 

the  prisoner  in  custody  at  the  time  upon  admissible.     As  to  whether  the  arrest 

an  invalid  process,  or  without  any  pro-  was  illegal,  qufjere:  Balbo  «.  People,  80 

cess  or  lawful  right :  Balbo  «.  People,  N.  Y.,  ^4. 

80  ¥.  Y.,  484;  Jones  0.  State,  58  Miss.,  Held,   that  statements    made  by  a 

849.  prisoner  to  the  parties  who  arrested 

It  is  not  sufficient  to  exclude  a  con-  him,  he  having  been  previously  told  on 

fession  by  a  prisoner  that  he  was  under  what  charge  they  arrested  him,  were 

arrest  at  the  time,  or  that  it  was  made  evidence  :  Queen  9.  Tufford,  8  U.  C. 

to  the  officer  in  whose  custody  he  was.  Com.  PI.,  81. 

or  in  answer  to  qustions  put  by  him,  or  Whether  a  confession  has  been  free 

that  it  was  made  under  hope  or  prom-  and  voluntary  depends  in  large  meas- 

ise  of  a  benefit  o^  a  collateral  nature  :  ure  upon  the  circumstances  of  the  case, 

Ck)x  «.  People,  80  N.  Y.,  500.  and  is  a  question  for  the  circuit  judge 

Evidence .  of  confessions  made  by  a  in  his  discretion  to  decide, 

prisoner  after  his   arrest    in  another  To  render  a  confession  admissible  in 

Stat^,  to  the  police  officer  making  the  evidence,  it  is  not  necessary  that  the 

arrest,  when  not  induced  by  any  prom-  prisoner  should  be  forewarned  of  the 

ise  or  threat,  and  voluntary  on  his  part,  effect  his  confession  may  have:    State 

is  competent :  Cox  «.  People,  80  N.  Y.,  t).  Workman,  15  S.  C,  540. 

500.  At  the  trial  of   an  indictment  for 

The  prisoner  was  charged  with  kill-  burning  a  dwelling  house,  there  was 

ing  his  wife  :   the  murder  was  commit-  evidence    tending    to    show   that   the 

ted  in  the  city  of  New  York :  the  pris-  house  was  set  on  lire  by  some  one,  and 

oner  on  tlie  night  of  the  murder  left  there    were   facts    and    circumstances 

that  city,  and  went  to  Wheeling,  West  pointing  to  the  defeodant,  a  girl  four- 

31  Ex\G.  Rep.  93 
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teen  jears  old.  as  the  probable  incendi-  that  under a11  the  circomstances  it  was 

arj.  The  governmeDt  was  permitted  proper  to  admit  the  statement  as  taken 
to  introduce   evidence  that,  after  her    down  by  the  magistrate,  as  evidence  on 

arrest  and  while  in  custody,  the  defend-  the  prisoner's  trial  in  the  criminal  court 

ant  confessed  to  officers,  when  qnes-  for  murder:  Beggarlj  t.  State,  8Baxl 

tioned  by  them  that  she  set  the  fire,  (Tenn.),  520. 

and  stated  how  she  did  it,  but  it  did  Confessions  must  be  voluntary,  and 

not  appear  that  any  threats  or  promises  without  the  slightest  hope  of  benefit  or 

were  made  by  the  officers.     The  jury  the  remotest  fear  of  injury,  in  order 

were  instructed  that  they  should' give  to  ground  the  conviction    for    crime 

no  weight  to  the  confession  if  it  was  thereon. 

induced  by  threats  or  promises  ;  but  if  If  the  confessions  go  to  the  jury 
it  was  not  so  induced,  that  such  weight  without  objection,  and  no  motion  be 
should  be  given  to  it  as  they  thought  it  made  to  rule  them  out,  still  counsel 
entitled  to,  that  threats  and  induce-  may  request  the  court  in  writing  to 
ments  might  be  by  acta  as  well  as  words ;  charge  the  above  principle  to  the  jury, 
and  that  mere  fear  on  the  part  of  the  and  the  refusal  to  do  so  is  error :  Earp 
defendant  did  not  render  the  confession  •  v.  State,  53  Geo.,  136. 
incompetent,  unless  induced  by  some  The  assurance  by  the  arresting  offi- 
improper  conduct  on  the  part  of  the  cer  to  a  girl  fourteen  years  old,  that  slie 
officers.  Held,  that  the  evidence  was  shall  not  be  hurt,  does  not  hold  out  to 
rightly  admitted.  Held,  also,  that  the  her  a  hope  of  benefit  to  induce  her  con- 
instructions  were  correct.  lield,  also,  fession,  and  is  sufficient  evidence  on 
that  the  confession,  being  supported  by  which  to  predicate  a  charge  of  this 
independent  evidence,  would  warrant  principleof  law:  and  where  a  conviction 
a  conviction  :  Commonwealth  «.  Smith,  depends  in  a  considerable  d^^ee  npon 
119  Mass.,  305.  such  confession,  the  evidence  oeing  cir- 
The  prisoner  was  arrested  on  the  cumstantial,  and  hardly  safficient  to 
charge  of  murder,  on  Sunday.  It  ap-  authorize  a  conviction  without  the  aid 
pearing  to  the  magistrate  trying  the  of  the  confession,  the  court  should  give 
cause  that  the  testimony  was  insuffi-  the  principle  in  charge  when  req nested, 
cient  to  bind  the  prisoner  over,  he  and  the  refusal  to  do  so  is  good  ground 
suggested  to  Dr.  Logus  that  he  had  for  a  new  trial :  Elarp  v.  State,  55(ieo., 
better  take  the  prisoner  out  and  talk  to  136. 

him,  and  tell  him  about  turning  state's  The  people,  on  the  trial  of  the  de- 
evidence,  which  he  did,  but  the  pris-  fendant  in  error  for  grand  larceny,  were 
oner  denied  all  knowledge  of  the  crime,  allowed  to  prove,  against  his  objection, 
and  was  thereupon  released.  On  Mon-  confessions  made  while  the  defendant 
day  he  was  re-arrested,  and  before  was  under  arrest,  under  the  inducement 
trial  was  again  approached  by  oneMer-  of  a  statement  to  him  that  "  the  best 
ritt,  who  held  out  to  him,  also,  the  he  could  do  was  to  own  up  "  and  it 
benefits  of  a  confession.  He  was  also  **  would  be  better  for  him."  The  jury 
told  of  the  consequences  of  not  making  were  also  instructed  that  they  wen*  to 
a  statement,  and  that  he  was  strongly  take  into  consideration  these  confes- 
suspected.  The{>e  persons  were  neither  sions,  as  well  as  the  other  facts  in  the 
an  officer,  prosecutor  or  any  one  in  au-  case. 

thority.     There  was  some  excitement  The  defendant  was  convicted,  and, 

against  the  prisoner.     Upon  the  last  on  error  to  the  general  term,  the  judg- 

trial  before  the  committing  magistrates,  nient  of  conviction  was  reversed  and 

which  took  place  on  Tuesday,  perhaps  the  defendant  discharged, 

the   prisoner   voluntarily,   after  being  On  error  to  this  court — Held,  that  the 

told  that  it  could  be  taken  against  him,  conviction  was  properly  reversed  ;  but 

but  not  for  him,  without  persuasion  or  as  a  small  portion  only  of  the  defend- 

threats,  made  a  con  fession  admitting  his  ant's  term  of  sentence  had  expired,  and 

complicity,  but  charging  the  real  crime  it  did    not  appear  that  a    conviction 

Upon  others,  which  was  taken  down  in  would  not  be  had  upon  a  new  trial,  it 

writing  by  one  of  the  magistrates.     He  was  error  to  discharge  absolutely,  and 

made  several  conflicting  statements,  but  a  new  trial  was  ordered  :  People  v.  Phil- 

finally  said  that  the  written  one  was  lips,  42  N.  Y.,  200. 
true  and  the  others  were  false.     Held, 
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[16  Cox's  Criminal  Cases,  1.] 

NORTH  WALES  CIRCUIT. 

Chester  Assizes.    Thursday,  Oct  27,  1881. 

(Before  Lord  Justice  Lush.) 

*Reg.  V.  William:  Osman(*).  [1 

Murder — Evidence — Dying  deelarationa. 

Statements  made  behind  the  back  of  the  prisoner  are  not  admissible  in  evidence  as 
dyin^  declarations  unless  the  person  making  them  entertains  at  the  time  a  settled 
hopeless  expectation  of  immediate  death. 

Answers  in  the  affirmative  to  the  following  questions  :  "  Do  you  think  you  are  in 
bodily  danger,  and  in  fear  of  death?  "  "  You  are  not  expecting  to  recover,  are  you 
aware  that  you  will  die?"  "  Do  you  fully  and  clearly  understand  what  I  am  saying 
to  you  ?"  and  the  use  of  the  expression,  "  I  am  sure  I  am  going  to  die,"  do  not  indi- 
cate such  a  state  of  mind. 

The  prisoner  was  indicted  for  the  mnrder  of  liis  wife  on 
Friday,  the  19th  day  of  August,  1881,  at  Bredbury,  in 
Cheshire.  The  deceased  left  her  husband  about  two  and  a 
half  years  before  the  night  of  her  death,  and  they  had  never 
cohabited  together  since.  Five  months  before  her  death  she 
went  on  a  visit  to  a  friend  who  kept  the  Railway  Inn,  Bred- 
bury, and  during  that  time  the  prisoner  visited  her  several 
times.  On  the  night  in  question  the  prisoner  was  at  the  inn 
in  the  company  of  his  wife,  with  whom  he  appeared  to  be  on 
friendly  terms,  for  about  an  hour  and  a  half,  during  which 
time  he  was  heard  to  tell  his  wife  that  he  had  taken  a  house 
for  her  at  Lower  Broughton,  near  ^Manchester,  that  he  [2 
had  paid  for  the  furniture  in  it,  and  was  earning  £3  a  week. 
He  also  obtained  a  time  table,  and  fixed  the  train  by  which 
his  wife  was  to  travel  the  next  day  to  Manchester,  for  the 
purpose  of  returning  home  to  live  with  him  again.  No 
angry  words  passed  between  them.  The  prisoner  and  his 
wife  left  the  kitchen,  and  walked  into  the  lobby,  where  they 
were  alone  together.  A  few  minutes  after,  a  person  in  the 
bar  heard  the  deceased  say,  "Oh  !  Will,  don't,"  and  a  gurg- 
ling noise.  On  going  into  the  lobby  the  deceased  was  found' 
lying  on  the  floor  in  a  pool  of  blood,  with  her  throat  cut. 
The  prisoner  was  not  seen  again  until  the  28th  day  of  Sep- 
tember following,  when  he  was  apprehended  at  West  Brom- 
wich.  But  for  the  fact  that  medical  aid  was  obtained  almost 
immediately  after  the  infliction  of  the  wound,  she  would, 
according  to  the  medical  evidence,  have  died  within  a  few 
hours.     The  wound  in  the  throat  was  nine  inches  long,  above 

(^)  Reported  by  Clemimt  Higqins,  Esq.,  Barrister-at-Law, 
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the  larynx,  dividing  the  gullet,  so  that,  after  the  wound  had 
been  properly  dresded,  the  woman  was  able  to  speak  in  a 
low  tone.  The  medical  men  who  attended  deceased  were  of 
opinion,  from  the  first,  that  the  case  must  prove  fatal,  and 
so  informed  her.  At  1.30  on  Saturday  morning,  about  three 
hours  after  the  wound  had  been  inflicted,  a  magistrate's  clerk 
and  a  county  magistrate,  who  was  also  a  surgeon,  attended 
upon  the  woman  for  the  purpose  of  taking  her  dying  decla- 
ration, but  before  doing  so  the  following  questions  were 
asked. 

Magistrates'  clerk. — "  Do  you  think  that  you  are  in  bod- 
ily danger  and  in  fear  of  death  ? " 

Deceased. — ' '  Yes. ' ' 

Magistrate. — "  You  are  not  expecting  to  recover,  are  you 
aware  that  you  will  die  i " 

Deceased. — "  Yes." 

Magistrate. — "  Do  vou  fully  and  clearly  understand  what 
I  am  saying  to  you  ? 

Deceased. — "  Yes." 

The  oath  was  then  administered,  and  a  statement,  as  to 
who  inflicted  the  wound,  was  made  by  the  women,  but  only 
in  answer  to  questions  put  to  her.  At  the  time  the  above 
statement  was  made  the  woman  was  quite  conscious.  The 
statement  was  read  over  to  her,  and  she  stated  that  it  was 
correct,  and  signed  it.  The  medical  evidence  was  to  the 
effect  that  the  woman  did  not  recover  from  the  shock  until 
10.30  on  Sunday  night,  but  that  she  was  in  a  condition  be- 
fore then  to  form,  and  to  express  an  opinion,  as  to  whether 
she  was  likely  to  recover.  During  the  day  she  asked  the 
medical  man  if  she  should  get  better,  and  he  told  her  there 
was  no  chance  of  it.  She  replied,  "  I  should  like  to  get  bet- 
ter so  that  I  could  have  it  in  for  him."  During  the  after- 
noon she  was  seized  with  a  fit  of  coughing,  during  which  she 
said  to  her  sister,  *'  I  am  sure  I  am  going  to  die,"  and  im- 
mediately afterwards,  in  answer  to  questions  by  her  sister, 
made  statements  respecting  the  infliction  of  the  wound. 

Clement  Higgins^  lor  the  prosecution,  tendered  the  state- 
3]  ments  *made  by  the  deceased  woman,  in  the  morning 
to  the  magistrate,  and  in  the  afternoon  to  her  sister,  as  dying 
declarations. 

Swetenham^  Q.C.,  on  behalf  of  the  prisoner,  objected  to 
their  reception. 

Lush,  J. :  The  fact  that  the  statement  made  by  the  de- 
ceased woman  in  the  morning,  in  answer  to  questions  put 
by  the  magistrate,  was  upon  oath,  adds  no  strength  to 
it  as  a  dying  declaration.     The  admission  of  a  dying  decla- 
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ration  is  a  strong  exception  to  the  rule  of  law  that  state- 
ments made  behind  the  back  of  the  prisoner  cannot  be  given 
in  evidence.  A  dying  declaration  is  admitted  in  evidence 
because  it  is  presumed  that  no  person,  who  is  immediately 
going  into  the  presence  of  his  Maker,  will  do  so  with  a  lie 
on  his  lips.  But  the  person  making  the  declaration  must 
entertain  a  settled  hopeless  expectation  of  immediate  death. 
If  he  thinks  he  will  die  to-morrow  it  will  not  do.  The  state- 
ments in  the  present  case  seem  to  me  deficient  in  the  most 
essential  feature  of  dying  declarations,  namely,  the  fear  of 
immediate  death.  The  words  here  used  amount  to  nothing 
more  than  *'Iam  in  great  danger,  I  fear  I  must  die."  I 
find  no  stage  at  which  the  deceased  had  a  settled  hopeless 
expectation  of  immediate  death.  Care  must  be  taken  that 
statements  are  not  admitted  unless  this  rule  is  strictly  com- 
plied  with.     Evidence  rejected. y^^.^^  ^^^^^ 

See  28  Eng.  Rep.,  592  note  ;  8  Crim.  Tennessee:   Oral  declarations  may 

L&w  Mag.,  532  note  ;  3  Amer.  Cr.  Rep. ,  be  proved  though  also  reduced  to  wrlt- 

220  -note  ;    Regina  9.   Qoddard,  polity  ing  :  Epperson  «.  State,  5  Lea,  291. 

p.  747.  And  in  the  following  not  to  be  : 

Under  the  rules  laid  down  in  28  Eng.  Indiana :  Of  threats  previous  to  homi- 

Rep. ,  592,  declarations  were  held  to  be  dde,  though  that  does  not  invalidate 

dying  declarations,  and  admissible  in  remainder  :  Jones  9.  State,  71  Ind.,  66. 

the  foUowing  cases  :  Massaohusetts :  That  defendant  not 

Alabama :  Green  o.  State,  66  Ala.,  40.  to  blame,  injury  was  result  of  an  acci- 

Oonneoticnt :    Hamlin  «.   State,  48  dent,  no  evidence  made  as  dying  decla- 

Conn.,  92.  ration  :  Com.  «.  Dunan,  128  Mass.,  ^2. 

Gkorgia:  Dumas  9.  State,  65  Geo.,  Blississippi  :    Owens   v.    State,   59 

471.  Miss.,  547. 

Illinois!  Nords  «.  People,  101  His.,  Of  threats  by  the  accused  against  de- 

408.  ceased  two  weeks  before  the  homicide  : 

Kentnoky:  Made  when  expected  to  Merrill «.  State,  58  Miss.,  65. 

live  ;  reiterated  when  expected  to  die :  New  York :  Of  one  injured  by  rail- 

Mockabee  «.  Com. ,  78  Ky. ,  880.  road  accident,   detailing  the    circum- 

lioaiidana:  State  9.  Trivas,  82  La.  stances  thereof  :  Waldele  9.  N.Y.  Cent, 

Ann.,  1086.  61  How.  Pr,,  850.' 

Michigan ;   People  «.   Simpson,  12  Vermont :  As  to  state  of  feeling  be- 

N.  W.  Repr.,  662.  tween  deceased  and  prisoner  :  State  «. 

Iklississippi :    Dillard    «.    State,  58  Wood,  58  Verm.,  561. 

Miss.,   869.     Reduced  to  writing,  ori-  Victoria :  Regina «.  Wheelan,  4  Wy., 

ginal  lost,  copy  admissible  :  Merrill  «.  Webb  &  A'B.  (Ijaw),  264. 

State,  58  Miss. ,  65.  The  dying  declarations  of  a  wUne8»  to 

Nebraska :  State  of  mind,  expected  a  homicide  are  not  admissible.    They 

to  die,  may  be  shown  by  other  testi-  are  only  admissible  when  made  by  the 

mony  :  Fitzgerald  v.  State,  11  Neb.,  person  for  whose  homicide  the  prisoner 

577.  is  on  trial:  Poteele  «.  State,  9  Baxt., 

New  York:  Brotherton  «.  People,  261. 
75  N.  Y.,  159;  8  Amer.  Cr.  Rep.,  218,  Dying  declarations  are  admissible 
225  note.  only  in  cases  of  homicide,  and  such  dec- 
Pennsylvania  :  Allison  «.  Com. ,  29  larations  are  admissible  only  where  the 
Pittsb.  Leg.  Jour.,  121,  Sup.  Ct. ;  Snl-  death  of  the  deceased  is  the  subject  of 
11  van  «.  Com.,  98  Penn.  St.,  248r  the  charge,  and  the  ciA*cumstances  of 

South  Oarolina :    State  v.  Gill,   14  the  death  are  the  subject  of  the  dying 

S.  C,  410.  declarations. 
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Id  b  proeMQ^on  tor  an  unlkwrul  at-  coinpet«nt  to  testifj  if  snom  aa  a  wit- 
tempt  to  prodace  aD  abortion.  i(  deatli  oefB  in  tbe  causa. 
is  made  a  subject  of  inquiry  bj  statute.  Dying  declarations   mnst    ntale    to 
dying   dedarationa  are  admiasibte  as  facts  onlj,  and  not  to  mere  matters  of 
evidence.  opinion  or  belief. 

Djtn^  declareticinB,  to  be  evidence.  Dj inff  declarationa  ahould  altraja  be 

must  1>e  aui^h  as  would  have  been  ltd.  received  wiib  tlie  greAteeC  cantiOD,  and 

niissible   had  tlie  djing  person   been  loo  much  care  canaot  be  observed  bj 

sworn  as  a  witness  ;  mallersof  opinion  tbe  court  in  scrutinizing  the  priouuy 

are  therefore  not  admissible.  facts  upon  wbicb  tbeir  admissibility  is 

Dying-  declarations  ate  admissible  to  grounded, 

prove  what  was  done  at  tbe  time  of  the  If  It  appear  in  any  mode  that  there 

commission  of  the  unlawful  act  which  was  a  hope  of  recovery,  however  faint 

CBUst^  the  death,  but  they  are  not  ad-  it  may  have  been,  still  lingering  in  the 

missible  to  prove  what  occurred  before  brvast  of  declarant,  bis  dying  decla- 

or  afterwards.    '  rations  are  inadmisBible. 

Witnesses  may  describe  the  condition  The  belief  in  impending  dnth  oeed 
of  the  injured  person,  and  may  repeat  not  be  proved  by  an  express  statement 
eipreHsiooa  uttered  by  the  sulterer  in-  by  declarant  to  that  effect ;  it  is  snffi- 
dicative  of  present  paio.  but  such  de-  cient  if  it  appears  from  any  circum- 
scriptions and  expressions  cannot  be  stance,  or  from  all  the  circnmslaneea  of 
put  into  the  form  of  dying  declarations  ;  tbe  ease  taken  togstheT,  that  such  be- 
Mont^mery  o.  State,  S  Crira.  Ijiw  lief  actQally  existed. 
Slagazine,  fi23.  In  this  case  held  :  The  circumstances 

In /Nijtana  dying  declarations  are  ad-  did  not  show  that  the  declarations  of 

missible  on  an  Indictment  for  causing  deceased  were  made  under  a  sense  of 

death    by    abortion :    Montgomery    e.  impending  death. 

State,  80  Ind.,  338.  Djing  declarations  ars  restricted  to 

UpOD  the  trial  of  a  person  charged  the  circumstances  of  the  death  :  Peopls 
with  homicide,  dying  declarations  of  e.  Taylor.  9  Pacific  Coast  L.  J.,  4,  So- 
deceased  are  admissible  only  to  those  preme  Court,  Cal.;  Montgomery  b. 
•'■■ —  to  which  he  would  have  been  State,  80  Ind.,  338. 
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Saturday,  November  19,  1981. 

(Before  Lord  Coleridge,  C.J.,  Field,  Hawkins,  Stephen  and  Cave,  JJ.) 

Reg.  V.  O'Connor  and  Brown  ('). 

rtleHte —  Wirmisff  at  latiing  teilA  nnni  bi/  frmd  and  ill-praiiKt — 8  dt  9  net. 

e.  I0».  t.  17—"  Game,  tporl.  jmlimt,  or  ettrdt.' 
prisoners  wereindicted  and  convicted  under  the  S  A  9  Vict.  c.  109.  R.  IT,  ofob. 
by  frand  and  unlawful  device  and  ill-praelice  in  playing  at  a  certain  game  or 

0  wit.  in  and  by  wagering  on  the  event  of  a  certain  game  or  sport,  a  watch 
ler  tiling  from  the  prosecutor.  The  evidence  was  that  the  prosecutor  was 
.  to  CO  to  a  public  house  and  drink  and  toss  for  wagers  with  one  of  the  pris- 
ind  the  event  wae  that  the  prosecutor  lost,  and  the  prisoners  took  away  the 

Jftd.  (hat  this  was  a  sport,  pastime,  or  exerdse,  if  not  a  game,  within  the 

1  of  sect  11  of  B  A  »  Vict  c.  109. 

a  court  of  qnarter  sessions  for  the  parts  of  Holland  in 
3unty  of  Lincoln,  held  by  adjoarnment  at  Spalding,  on 

(')  Reported  by  Johm  Tdoktsoii,  Esq.,  Barrister-al-Law. 
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tile  20th  day  of  October,  1881,  Thomas  O'Connor  and  George 
Brown  were  charged  upon  the  following  indictment : 

Lincolnshire,  Holland,  to  wit:  The  jurors  of  our  Lady 
tlie  Queen,  upon  their  oath  present,  that  Thomas  O'Connor 
and  George  Brown,  on,  &c.,  by  fraud,  unlawful  device,  and 
ill  practice,  in  playing  at  a  certain  game  or  sport,  to  wit,  in 
and  by  wagering  on  the  event  of  a  certain  game  or  sport 
with  one  Henry  Chambers  the  younger,  whether  the  said 
Thomas  O'Connor  would  or  would  not  win  a  certain  wager 
made  or  pretended  to  be  made  by  him  with  the  said  George 
Brown,  unlawfully  and  fraudulently  did  win  from  the  said 
Henry  Chambers  the  younger  to  themselves,  the  said  Thomas 
O'Connor  and  George  Brown  certain  valuable  things,  to  wit, 
one  silver  verge  watch,  one  silver  watch  chain,  one  watch 
key,  and  one  letter  seal,  of  the  chattels  of  the  said  Henry 
Chambers  the  younger,  and  did  then  and  thereby  unlaw- 
fully, knowingly,  and  designedly  obtain  the  said  valuable 
things  and  chattels  from  the  said  Henry  Chambers  the 
younger  by  a  false  pretence,  to  wit,  by  the  fraud,  unlawful 
device,  and  ill-practice  aforesaid,  with  intent  then  to  cheat 
and  defraud  the  said  Henry  Chambers  the  younger  of  the 
same  valuable  things  and  chattels,  against  the  form,  &c. 

Second  count:  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  Thomas  O'Connor  and 
George  Brown,  being  persons  of  evil  minds  and  dispositions, 
on  the  seventeenth  day  of  May  one  thousand  eight  hundred 
and  eighty-one,  unlawfully  and  wickedly  did  conspire, 
combine,  confederate,  and  agree  together  by  fraud,  unlawful 
device,  and  ill-practice  in  playing  at  a  certain  game  or  sport, 
to  wit,  in  and  by  wagering  on  the  event  of  a  certain  game 
or  sport  with  one  Henry  Cliambers  the  younger,  whether  the 
said  Thomas  O'Connor  would  or  would  not  win  a  certain 
wager  made  or  pretended  to  be  made  by  him  with  the  said 
George  Brown,  unlawfully  and  fraudulently  to  win  from  the 
said  Henry  Chambers  the  younger,  to  themselves  the  said 
Thomas  O'Connor  and  George  Brown,  certain  valuable 
things,  to  wit,  one  silver  verge  watch,  one  silver  watch  chain, 
one  watch  key,  and  one  letter  seal,  of  the  chattels  of  the 
said  Henry  Cliambers  the  younger,  with  intent  to  cheat  and 
defraud  the  said  Henry  Chambers  the  younger  of  the  same 
valuable  things  and  chattels.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  Thomas 
O'Connor  and  George  Brown,  in  pursuance  of  and  according 
to  the  said  conspiracy,  combination,  confederacy,  and  agree- 
ment between  them  the  said  Thomas  O'Connor  and  George 
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BrowD  as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  by  fraud,  unlawful  device,  and  ill-practice  in 
playing  at  a  certain  game  or  sport,  to  wit,  in  and  by  wager- 
ing on  the  event  of  a  certain  game  or  sport  with  one  Henry 
Chambers  the  younger,  whether  the  said  Thomas  O'Connor 
would  or  would  not  win  a  certain  wager  made  or  pretended 
to  be  made  by  him  with  the  said  George  Brown,  unlawfully 
and  fraudulently  did  win  from  the  said  Henry  Chambers 
the  younger,  to  themselves  the  said  Thomas  O'Connor  and 
George  Brown,  certain  valable  things,  to  wit,  one  silver  verge 
watch,  one  silver  watch  chain,  one  watch  key,  and  one  letter 
seal,  of  the  chattels  of  the  said  Henry  Chambers  the  younger, 
and  did  then  and  thereby  unlawfully,  knowingly,  and  de- 
signedly obtain  the  said  valuable  things  and  chattels  from 
the  said  Henry  Chambers  the  younger,  by  a  false  pretence, 
to  wit,  by  the  fraud,  unlawful  device,  and  ill-practice  afore- 
said, with  intent  then  to  cheat  and  defraud  the  said  Henry 
Chambers  the  younger  of  the  said  valuable  things  and  chat- 
tels, against  the  peace,  &c. 

Third  count:  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  Thomas  O'Connor  and 
George  Brown,  being  persons  of  evil  minds  and  dispositions, 
on  the  seventeenth  day  of  May  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-one,  unlawfully  and 
wickedly  did  conspire,  combine,  confederate,  and  agree  to- 
gether, by  fraud,  unlawful  device,  and  ill-practice  in  play- 
ing at  a  certain  game  or  sport,  to  wit,  in  and  by  wagering 
on  the  event  of  a  certain  game  or  sport  with  one  Henry 
Chambers  the  younger,  whether  the  said  Thomas  O'Connor 
would  or  would  not  win  a  certain  wager  made  or  pretended 
to  be  made  by  him  with  the  said  George  Brown,  unlawfully 
and  fraudulently  to  win  from  the  said  Henry  Chambers  the 
younger,  to  themselves  the  said  Thomas  O'Connor  and 
George  Brown,  certain  valuable  things,  to  wit,  one  silver 
verge  watch,  one  silver  watch  chain,  one  watch  key,  and 
one  letter  seal,  of  the  chattels  of  the  said  Henry  Chambers 
the  younger,  with  intent  then  to  cheat  and  defraud  the  said 
Henry  Chambers  the  younger  of  the  same  valuable  things 
and  chattels,  against  the  peace,  &c. 

5]  *The  statute  referred  to  in  the  first  count  of  the  in- 
dictment is  8  &  9  Vict.  c.  109,  s.  17,  and  is  as  follows : 

And  be  it  enacted  that  every  person  who  shall,  by  any  fraod,  or  unlawfal 
device,  or  ill -practice  in  playing  at  or  with  cards,  dice,  tables,  or  other  game,  or 
in  bearing  a  part  in  the  stakes,  wagers,  or  adventures,  or  in  betting  on  the  ades 
or  hands  of  them  that  do  play,  or  in  wagering  on  the  event  of  any  game,  sport, 
pastime,  or  exercise,  win  from  any  other  person  to  himself,  or  any  other  or 
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others,  any  sam  of  money  or  valuable  thing,  shall  be  deemed  guilty  of  obtaining 
sach  money  or  valuable  thing  from  such  other  person  by  a  ffdse  pretence,  with 
intent  to  cheat  or  defraud  such  person  of  the  same,  and,  being  convicted  thereof, 
shall  be  punished  accordingly. 

It  was  proved  in  evidence,  on  the  part  of  the  prosecutor, 
that  on  the  day  named  in  the  indictment  the  prosecutor, 
Henry  Chambers,  was  accosted  in  the  street  at  Spalding  by 
the  prisoner  Brown  as  if  they  knew  each  otlier,  which  knowl- 
edge the  prosecutor  denied ;  the  prisoner  Brown  then  said 
to  the  prosecutor  he  had  met  him  at  Peterborough,  which 
the  prosecutor  also  denied.  The  -prosecutor  was  then  in- 
duced by  Brown  to  go  with  him  to  a  public  house  to  have 
a  glass  of  beer  with  him.  Afterwards  the  prisoner  O'Connor 
came  into  the  room,  and,  after  some  conversation  and  beer 
drinking,  challenged  Brown  to  toss  with  coins  for  different 
wagers,  and  ultimately  the  prisoners  both  induced  the  prose- 
cutor to  stake  his  watch,  chain  and  the  appendages  upon 
the  result  of  a  particular  toss  of  a  coin  between  the 
prisoners. 

It  had  been  agreed  between  Brown  and  O'Connor  that 
they  should  have  live  tosses,  and  the  last  of  the  live  to 
win. 

The  prisoner  Brown  had  won  the  first  four  tosses,  and 
then  bet  O'Connor  £3,  which  he  increased  to  £5,  that  he 
(Brown)  would  win  the  fifth  toss,  whereupon  both  Brown 
and  O'Connor  persuaded  the  prosecutor  to  stake  his  watch, 
chain  and  appendages  against  O'Connor's  £5  that  the  pris- 
oner Brown  would  win  the  fifth  toss.  The  result  was  that 
O'Connor  won,  and  the  £5  and  the  watch,  chain  and  append- 
ages were  handed  to  him  by  the  prisoner  Brown. 

At  the  conclusion  of  the  evidence  adduced  by  the  prose- 
cution, counsel  on  behalf  of  the  prisoner  Brown  submitted 
that  tossing  with  coins  was  not  a  game  within  the  meaning 
of  the  statute  8  &  9  Vict.  c.  109,  s.  17,  whereupon,  at  the 
request  of  counsel  for  the  prisoner  Brown,  I  consented  to 
submit  to  the  decision  of  the  Court  of  Crown  Cases  Reserved 
this  question : 

"  Whether  the  prisoners  were  or  were  not  lawfully  con- 
victed upon  the  aforesaid  indictment." 

If  the  court  should  be  of  opinion  that  the  indictment  is 
good,  the  conviction  to  stand  ;  otherwise  to  be  quashed. 

The  prisoners  were  respectively  sentenced  to  six  calendar 
months'  imprisonment  in  Her  Majesty's  prison  at  Spalding, 
bail  being  allowed  pending  the  decision  of  the  court;  but, 
bail   not  being  forthcoming,  the  prisoners  are  detained  in 

31  Eng.  Rep.  94 
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castody,  the  sentence  being  respited  until  the  opinion  of  the 
court  is  given. 

J.  Russell  Jackson, 
Chairman  of  Quarter  Sessions. 

6]  *J'  W.  Cooper^  for  the  prisoner:  The  only  question 
raised  on  behalf  of  the  prisoner  was,  "  Is  tossing  with  half- 
pence a  game  within  the  meaning  of  the  statute  8  &  9  Vict 
c.  109,  s.  17?"  Tossing  with  coins  is  not  mentioned  in  the 
statute,  nor  is  it  ejusdem  generis  with  the  words  "cards, 
dice,  tables  or  other  game."  [Stephen,  J.:  Is  not  tossing 
with  coins  substantially  the  same  as  throwing  dice?  They 
bear  a  strong  resemblance.  In  theonecaseyouthrowupacoin 
and  see  which  side  turns  up,  and  in  the  other  you  throw 
the  dice  and  see  what  number  turns  up.}  In  JReg  v.  Hudson 
(BeirsC.  C,  263  ;  8  Cox's  C.  C,  305),  the  indictment  charged 
A.,  B.  and  C.  in  the  first  count,  that  they  by  fraud,  unlawful 
device  and  ill-practice  in  playingat  a  certain  game  or  sport, 
to  wit,  in  and  by  a  wager  with  K.,  unlawfully  and  fraudu- 
lently obtained  money  from  R.  And  there  were  also  two 
counts  for  conspiracy.  The  evidence  was  that  A.,  B.,  C 
and  the  prosecutor  were  drinking  in  a  public  house,  and 
that  A.  left  a  pencase  on  a  table  and  quitted  the  room  to  get 
writing  paper,  B.  then  took  up  the  pencase,  took  out  the 
pen  and  put  a  pin  in  the  place  of  it,  then  put  the  pen  under  the 
prosecutor's  drinking  glass,  and  suggested  to  the  prosecutor 
to  bet  the  prisoner  when  he  returned  that  there  was  no  pen 
in  the  pencase.  The  prosecutor  was  induced  by  B.  and  C. 
to  do  so.  Tile  pencase  was  then  turned  up,  and  another  pen 
with  the  pin  fell  into  his  hand,  and  the  prisoners  then  took 
the  money.  Upon  the  same  objection  being  taken  as  in  this 
case.  Pollock,  C.B.,  told  counsel  that  he  might  confine  his 
argument  to  the  count  for  conspiracy,  and  this  point  was 
not  decided,  but  the  Recorder,  who  tried  the  case,  thought 
the  point  was  a  good  one.  In  Watson  v.  Martin  (34  L.  J., 
60,  M.  C;  10  Cox's  C.  C,  56)  it  was  held  that  playing  at 
pitch  and  toss  with  halfpence  was  not  playing  with  an  in- 
strument of  gaming.  [Hawkins,  J.:  Tnat  was  a  decision 
upon  the  Vagrant  Act  (*).  This  indictment  charges  that  by 
fraud,  unlawful  device,  and  ill-practice  in  playing  at  a  cer- 
tain game  or  sport,  to  wit,  in  and  by  wagering  on  the  event 
of  a  certain  game  or  sport.  Was  not  this  a  game  or  sport  % 
Stephen,  J.:  The  words  of  the  statute  are  "game,  sport, 
pastime,  or  exercise."     Surely  this  was  a  pastime.]    This 

{})  6  Geo.  4.  c.  83,  s.  4 :  "  Every  per-  at  or  with  any  table  or  iDStmment  of 
son  playing  or  betting  in  the  street' road,  gaming,  at  any  game  or  pretended  game 
highway,  or  other  open  and  public  place,     of  chance." 
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was  not  a  game,  sport,  pastime  or  exercise  within  the  mean- 
ing of  the  statute.  [Lord  Coleridge,  C.J.:  What  do  you 
call  it  then  if  two  persons  spent  an  hour  in  pitch  and  toss  1] 
It  is  simply  a  waste  of  time. 

Lord  Coleridge,  C.  J.:  Should  you  not  say  it  was  a  way 
of  passing  time? 

Tunnard-Moorey  for  the  prosecution,  was  not  called 
■upon. 

Lord  Coleridge,  C.J.:  The  case  is  clearly  within  the 
words  of  the  statute.  This  was  undoubtedly  a  pastime  or 
exercise,  if  not  a  game,  within  the  meaning  of  the  statute. 

The  rest  of  the  court  concurred. 

Conviction  affirmed. 


[15  Cox's  Criminal  Cases,  7.] 

MIDLAND  CIRCUIT. 

Derby  Winter  Assizes,  February,  1882. 

(Before  Mr.  Justice  Hawkins.) 

*ReG  V.    GoDDARD  (').  [7 

Evidence — Dying  declaration — Cofisciotisnea  of  impending  dutsohUiwi. 

The  deceased,  shortly  after  the  occurrence  which  resulted  in  her  death,  was  seen 
standing  at  the  door  of  a  neighbor's  house  in  a  fainting  condition,  and  apparently 
dying.  She  said,  **  I  am  dying ;  look  to  my  children ;"  and  she  then  made  a  state- 
ment as  to  the  cause  of  her  injuries. 

Nfld,  by  Hawkins,  J.,  after  consulting  Baggallay,  L.J.,  that  the  statement  then 
made  was  admissible  in  evidence  as  a  dying  declaration. 

William  Goddard  was  indicted  for  the  wilful  murder  of 
his  wife,  Sarah  Goddard,  at  Chesterfield. 

Merewether^  Q.C.,  and  Arnold  Morley^  prosecuted. 

Buszardy  Q.C.,  and  Daniel^  defended. 

The  prisoner  resided  with  his  wife  and  family  at  a  house 
in  Station  Street,  in  the  town  of  Chesterfield.  On  Saturday 
night,  the  28th  of  January,  the  deceased  was  at  home  ;  the 
prisoner  was  seen  to  come  home  about  11  P.  M.,  and  almost 
immediately  the  next  door  neighbors  heard  a  noise  as  of 
the  furniture  being  knocked  about ;  then  two  persons  were 
heard  to  run  up  stairs,  the  noise  being  as  of  light  steps  going 
first,  followed  by  heavier  ones.  A  woman's  scream  was 
heard  proceeding  from  the  upper  part  of  the  house ;  then 
two  persons  were  heard  to  run  quickly  down  again,  followed 
immediately  by  a  series  of  piercing  screams.  One  of  the 
neiglibors,  Mrs.  Sharman,  came  out  into  the  yard  of  her 
house,  found  the  deceased  standing  in  the  yard  in  a  pool  of 

(^)  Reported  by  Gilbert  G.  Eenkbdt,  Esq.,  Barrister-at-Law. 
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blood,  and  took  her  into  her  house,  fetching,  at  the  de- 
ceased's request,  another  neighbor,  Mrs.  Worrall.  When 
Mrs.  Worrall  arrived,  which  was  some  ten  minutes  after  the 
Bcrearas  had  been  heard,  the  deceased  was  standing  at  Mrs. 
Sharman's  door. 

Two  witnesses  testified  that  she  theti  looked  pale  and  was 
in  a  fainting  condition,  and  had  the  appearance  of  dying, 
and  she  then  made  a  statement  as  to  tne  cause  of  her  in- 
juries, which  the  prosecution  proposed  to  put  in  as  part  of 
the  res  gestcB^  but  it  was  objected  to  and  disallowed  by  the 
learned  judge. 

In  reply  to  questions  put  by  the  judge,  the  witness  Wor- 
rall said  that  when  she  nrst  saw  the  deceased  she  said,  ^^  I'm 
8]  dying ;  *look  to  my  children,"  she  then  made  the  state- 
ment as  to  the  cause  of  her  injuries. 

The  deceased  woman  died  in  the  course  of  the  night.  The 
medical  evidence  established  that  a  terrible  injury  had  been 
inflicted  on  her  from  which  she  had  bled  to  death.  A  violent 
kick  from  a  heavy  pair  of  boots  such  as  the  prisoner  wore 
wasproved  to  be  a  most  likely  cause  of  injury. 

W.  Meiewether  submitted  that  the  statement  made  by 
the  deceased  woman  to  Mrs.  Worrall  was  admissible  as  a 
dying  declaration. 

Buszard^  Q.C.,  objected  that  the  mere  fact  that  the  woman 
had  received  a  serious  injury,  and  said,  "I  am  dying,"  was 
not  sufficient  evidence  of  an  actual  belief  of  impending  dis- 
solution. 

Hawkins,  J.,  after  consulting  Baggallay,  L. J.,  said :  It 
is  a  question  of  fact  for  me  to  decide  whether  I  am  satisfied 
that  the  woman  believed  her  dissolution  to  be  impending 
at  the  time  she  made  this  statement.  There  is  no  doubt 
she  had  received  an  injury  which  speedily  occasioned  her 
death.  I  am  satisfied  she  was  conscious  of  the  serious 
nature  of  her  injuries,  and  believed  that  her  dissolution  was 
impending.  My  brother  Baggallay  agrees  with  me  thor- 
oughly, and  I  hold  the  statement  to  be  admissible  in 
evidence. 

The  statement  admitted  was  as  follows :  "Oh,  dear!  Mrs. 
Worrall,  my  husband  has  kicked  me,  and  I  shall  die ;  do 
look  to  my  children;  isn't  it  hard  that  he  should  do  like 
this  when  I  have  given  him  no  cause  ?" 

The  prisoner  was  eventually  found  guilty  of  manslaughter, 
and  sentenced  to  twenty  years'  penal  servitude. 

Solicitor  for  the  prosecution  :  Oee^  of  Chesterfield. 

Solicitors  for  the  defence:  Jones  and  Middleiorij  of  Ches- 
terfield. 
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[15  Cox's  Criminal  Oases,  8.] 

MIDLAKD  CIRCUIT. 

Winter  Assizes,  January,  1882. 

(Before  Lord  Justice  Baggallay.) 

Reg  v.  Taylor  C). 

Praetiee — Postponement  of  com — Danger  to  public — Infectious  vntnesset. 

Postponement  of  a  case  on  the  ground  that  infection  might  be  conveyed  to  the 
public  by  the  attendance  of  the  witnesses. 

The  prisoner  was  committed  for  trial  at  the  Northamp- 
ton Winter  Assizes,  1882,  on  charges  of  burglary  and  house- 
breaking committed  at  the  Union  Workhouse  at  Stamford 
in  *July  and  November,  1881.  The  witnesses  on  the  [9 
depositions  to  prove  the  alleged  crimes  were  the  master, 
porter,  and  other  inmates  of  the  workhouse.  Since  the  com- 
mittal of  the  prisoner,  smallpox  jbad  broken  out  in  the  work- 
bouse,  and,  though  the  witnesses  were  not  themselves 
*' unable  to  travel"  within  11  &  12  Vict.  c.  42,  s.  17,  the 
medical  officer  was  of  opinion  that  their  attendance  at  the 
assizes  would  be  dangerous  to  the  public,  as  they  might 
carry  infection. 

At  Bedford,  the  assize  town  preceding  Northampton, 

Elherington  Smithy  for  the  prosecution,  made  an  appli- 
cation to  Baggallay,  L.  J.,  the  judge  before  whom  the  case 
would  in  ordinary  course  be  tried,  for  directions  as  to  the 
course  to  be  pursued  on  the  above  state  of  facts. 

His  Lordship  stated  that  he  should  require  an  affidavit 
from  the  medical  officer  to  the  above  effect,  to  be  produced 
before  him  at  Northampton. 

On  production  of  the  affidavit  at  Northampton,  Baggal- 
lay, L.  J.,  did  not  require  any  bill  to  be  sent  up  before  the 
grand  jury,  but  postponed  the  case  to  the  next  assizes.  The 
prisoner,  who  since  tne  committal  had  been  in  custody,  was 
brought  before  the  judge,  and,  after  having  been  told  the 
result  of  the  above  application,  was  admitted  to  bail  on  his 
own  recognizances  to  appear  at  the  next  assizes. 

Solicitor  for  the  prosecution,  English^  of  Stamford. 

Q)  Reported  by  Gilbert  O.  Eenitedt,  Esq.,  Bairister-at-Law. 

See  Laws  N.  Y.,  1866,  vol.  1,  p.  847 ;  Code  Civil  Procedure,  §§  40, 41,  42 ;  Weath- 
erford  v.  Shegag,  28  Geo.,  194. 


750  COX'S  cnrMiNAL  cases.  [VoL  xv. 

1882  Reg.  V.  Speed. 


[15  Cox's  Criminal  Cases,  24.] 

CROWN  CASES.  RESERVED. 

Saturday,  March  11,  1882. 

(Before  Lord  Coleridge,  C.J.,  Denman,  Stephen,  Mathew,  and  Cay6,  JJ.) 

24]  *Reg.  v.  Speed  ('). 

Fahe  preUneea — JExftiinff  fact — Evidence. 

The  prisoner  obtained  money  by  representing  that  he  was  collecting  infommdoa 
for  a  new  county  directory  that  V^.  &  Co.  were  getting  np,  and  that  by  paying  one 
shilling  the  prosecutor  could  have  his  name  inserted  in  large  type  and  would  receive 
other  advantages.     There  were  several  similar  charges. 

W.  <fe  Co.,  an  existing  firm,  were  not  getting  up  a  new  county  directory,  and  the 
prisoner  was  not  employed  by  them  to  canvass  or  collect  information. 

The  prisoner's  defence  before  the  magistrates  (in  evidence  at  the  trial)  was,  that 
he  was  going  to  bring  out  a  directory,  and  that  he  was  not  aware  he  was  doing 
wrong  in  using  the  name  of  W.  A  Co.  At  the  trial  the  prisoner's  counsel  ur^^ra 
that  there  was  no  misrepresentation  of  any  existing  fact,  but  only  a  promise  to  do 
something  in  future. 

Ifeld,  that  this  was  a  misrepresentation  of  an  existing  fact. 

William  Speed  was  tried  and  convicted  before  me  at  tlie 
Shrewsbury  Borough  Quarter  Sessions,  held  on  the  2d  day 
of  January,  1882,  upon  two  separate  indictments  forobtain- 
25]  ing  *money  by  false  pretences  from  Edwin  Birch  and 
Margaret  Swancott  respectively. 

1.  The  first  indictment,  omitting  formal  parts,  alleged 
that  William  Speed,  on  the  15th  day  of  November,  1881, 
unlawfully,  knowingly,  and  designedly  did  falsely  pretend 
to  Edwin  Birch  that  a  new  county  directory  was  m  course 
of  publication  and  about  to  be  published  in  1882  by  a  firm 
named  Warrinor  &  Co.,  and  that  he,  the  said  William 
Speed,  was  collecting  information  for  such  directory,  and 
that  on  payment  of  a  shilling  extra  he,  the  said  William 
Speed,  could  insert  the  name  of  the  said  Edwin  Birch  in 
large  type  therein,  by  means  of  which  said  false  pretence 
the  said  William  Speed  did  then  unlawfully  obtain  from  the 
said  Edwin  Birch  one  shilling  of  the  moneys,  goods,  and 
chattels  of  the  said  Edwin  Birch,  with  intent  to  defraud, 
whereas,  in  truth  and  fact,  there  was  no  firm  of  Warrinor 
&  Co.,  nor  was  the  said  William  Speed  collecting  infor- 
mation for  a  new  county  directory  published  by  any  snch 
firm  ;  and  whereas  in  truth  and  in  fact  the  said  William 
Speed  could  not,  on  payment  of  one  shilling,  insert  the  name 
of  the  said  Edwin  Birch  in  large  type  in  any  directory  pub- 
lished by  any  such  firm  as  he,  the  said  William  Speed,  then 
well  knew,  against  the  form,  &c.,  and  against  the  peace,  &c. 

Q)  Reported  by  Joux  Thompson,  Esq.,  Barrbter-at-Law. 
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Tlie  following  was  the  material  evidence  given  in  support 
of  this  indictment  : 

Edwin  Birch  swore:  *'I  am  a  hairdresser  in  Mardol, 
Shrewsbury.  On  the  15th  day  of  November  the  prisoner 
came  into  my  shop  and  said,  'I  am  collecting  information 
for  a  new  county  directory  for  1882,  that  Warrinor  &  Co. 
are  getting  up,  or  getting  out'  (the  witness  could  not  remem- 
ber which).  '  I  want  particulars  of  your  trade.'  I  handed 
him  a  card  and  said,  ^It  is  something  like  this  I  have  in 
Crocker's'  (an  existing  directory).  He  professed  to  copy  off 
the  card  on  to  something  that  he  had  with  him.  I  think 
into  one  of  the  books  produced.  [Three  or  four  diminutive 
note  books  of  the  value  of  Id,  and  2d,  each  found  upon  the 
defendant  were  here  put  in.  They  contained  a  variety  of 
very  rough  pencil  entries,  apparently  of  names  and  ad- 
dresses of  persons  in  various  streets  in  different  towns — 
Shrewsbury,  Wem,  Chester,  Liverpool,  &c. — mixed  up  to- 
gether witjjout  any  order  or  method,  and  interspersed  here 
and  there  with  poetry  and  other  jottings.  One  of  the  books 
was  roughly  prepared  (for  two  or  three  pages)  as  a  receipt 
book,  with  counterfoils,  the  divisions  being  marked  by  the 
prickings  of  a  pin.  The  three  first  receipts,  Nos.  166,  166 
and  157  had  been  torn  out,  the  counterfoil  No.  155  having 
on  it  in  pencil  the  words  'Birch,  Ed.'  The  receipt  forms 
Nos.  158,  159  and  160  were  still  in  the  book,  and  were  all  in 
this  form  :    'Received  for  and  copy  section  of 

directory  1882  pro  Warrinor  &  Co.']  When  he  had  finished 
writing  he  said,  'By  paying  one  shilling  you  can  have  your 
name  inserted  in  large  type,'  or  '  we  can  put  your  name  in 
large  type,  and,  in  addition  to  that,  you  will  receive  a  sec- 
tional part  of  the  directory,  and  also  a  card  which  we  shall 
send  to  public  houses  *and  places  like  yours  >with  the  [26 
words  'Warrinor's  Directory  maybe  seen  nere.'  I  said, 
*  Well,  I've  no  objection,  but  of  course  I  shall  pay  when  I 
receive  it.'  He  said,  *0h,  our  proprietors  object  to  that, 
because,  when  we  come  to  deliver  the  work,  people  may 
complain  of  something,  and  then  the  directory  would  be  out, 
and  they  would  have  the  advertisement  in  for  nothing.'  He 
said,  '  If  you  pay  me  I  shall  give  you  a  proper  receipt,  and 
you  will  receive  the  directory  early  in  the  year.'  I  paid  him 
the  shilling,  and  he  handed  me  tjie  receipt  produced.  [This 
was  in  the  form  of  the  other  receipts  in  the  book  filled  up 
thus  (numbered  155  and  filling  counterfoil  No.  156) :  Re- 
ceived 1^.  for  caps  (which  was  explained  to  mean  capital 
letters)  and  copy  of  Shrewsbury  section  of  directory  1882, 
pro  Warrinor  &  Co.     W.  S.     Ed.   Birch.']     He  showed 
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me  no  printed  prospectus,  or  anything  of  that  kind.  I  cer- 
tainly believed  when  I  gave  him  the  shilling  that  he  repre- 
sented Warrinor  &  Co.,  and  that  I  shonld  receive  a  section 
of  the  directory." 

Police  constable  Morris  proved  finding  the  above  men- 
tioned books  and  a  small  handle  of  cards,  addresses,  &c., 
on  the  defendant.  He  also  proved  statements  by  the  de- 
fendant '*that  Warrinor  &  Co.  lived  at  Liverpool,"  and 
afterwards,  "  that  he  was  very  sorry  the  only  mistake  he 
had  made  was  using  the  name  of  Warrinor,  bnt  he  thought 
it  looked  a  finer  name  than  his  own,"  and  afterwards,  "  that 
he  was  going  to  publish  the  book,  if  time  was  given  him,  that 
he  was  going  to  get  it  up  on  a  cheaper  scale,  and  that  he 
wanted  the  shillings  to  start  it  with." 

William  Henry  Davis  swore  that  he  was  printer  and  book- 
seller in  Shrewsbury,  and  had  been  thirteen  years  in  busi- 
ness, and  had  never  known  the  name  of  Warrinor  &  Co. 
as  publishers. 

The  defendant's  statement  made  before  the  magistrates  on 
the  23d  daj^  of  November,  when  this  and  other  similar 
charges  against  the  defendant  were  heard  together,  was  put 
in,  and  was  as  follows:  ''Gentlemen,  I  submit  that  as  re- 
gards the  evidence  there  is  nothing  to  support  the  case 
against  me.  Had  the  subscribers  waited  until  the  time  I 
mentioned  for  the  circulation  or  publication  of  the  directory 
and  found  that  their  promised  copy  was  not  forthcoming 
then  there  would  have  been  breach  of  contract,  but  my 
hands  ai-e  now  tied,  and  have  been  tied  for  a  week,  and 
there  is  nothing  to  prove  that  had  I  been  free  I  should  not 
have  completed  the  publication.  So  far  as  regards  using 
the  name  Warrinor,  I  was  not  aware  I  was  doing  wrong  in 
using  it.  Had  I  used  any  name  of  known  publishers  of  di- 
rectories, such  as  Kelly  or  Crocker,  here,  then  you  might 
have  brought  a  far  graver  charge  against  me,  but  by  using 
the  name  of  Warrinor  I  have  wronged  no  one,  there  being 
no  such  name  extant.  I  further  submit  that  if  I  am  allowed 
my  liberty  now  I  will  complete  the  promised  work  and  get 
necessary  assistance  to  make  up  for  lost  time  so  as  to  pub- 
lish it  by  the  time  mentioned." 

Upon  this  evidence  the  defendant's  counsel,  at  the  close  of 
the  case  for  the  prosecution,  objected.  (IJ  That  there  was 
27]  no  *evidence  of  any  false- pretence  within  the  statute 
24  &  25  Vict.  c.  96,  s.  88,  there  being  no  misrepresentation 
of  an  existing  fact,  but  only  a  promise  to  do  something  in 
future.  (2)  That  there  was  no  evidence  that  it  was  the  false 
pretence  (if  any)  proved  which  induced  Mr.  Birch  to  part 
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with  his  rrK)ney.  (3)  That  there  was  no  evidence  that  the 
pretence  (if  any)  proved  was  false  in  fact.  (4)  That  the  false 
pretence  (if  any)  proved  within  the  statute  did  not  tally  with 
that  alleged  in  the  indictment  (there  being  no  evidence  that 
the  defendant  said  or  implied  that  the  new  directory  was  in 
course  of  publication),  and  could  not  be  found  within  the 
indictment  (the  words  "sucli  directory"  meaning  '*a  direc- 
tory so  in  course  of  publication,  &c.") 

I  overruled  all  the  objections,  holding,  1.  That  there  was 
evidence  of  a  fraudulent  misrepresentation  that  the  defend- 
ant was  collecting  information  for  a  new  county  directory  by 
AVarrinor  &Co.,  and  had  power  to  insert  Mr.  Birch's  name 
in  large  type  therein.  2.  That  there  w^as  evidence  that  Mr. 
Birch  parted  with  his  money  relying  wholly  or  partly  upon 
such  misrepresentation  of  fact :  (see  R.  v.  Pry^  Dears.  &  B., 
449  ;  27  L.  J.  68,  M.  C;  7  Cox's  C.  C.  394 ;  R.  v.  Jennison, 
L.  &  C,  157;  31  L:  J.  146,  M.  C;  9  Cox's  C.  C,  158  ;  R.  v. 
Oiles,  L.  &  C,  502 ;  34  L.  J.  50,  M.  C;  10  Cox's  C.  C,  44, 
&c.)  3.  That  there  was  evidence  from  the  nature  of  the  de- 
fendant's conduct,  materials,  and  statements,  that  the  pre- 
tence was  false.  4.  That  a  sufficient  part  of  the  pretence 
charged  was  proved,  though  I  agreed  there  was  no  evidence 
of  a  pretence  that  the  new  directory  was  in  course  of  publi- 
cation :  (see  R.  v.  Hill,  R.  &  R.,  190 ;  2  Russ.,  310.) 

No  evidence  being  called  for  the  defendant,  I  told  the  jury 
that  if  they  thought  the  statements  of  the  defendant  to  Mr. 
Birch  were  all  a  sham,  and  that  he  was  not  really  collecting 
information  for  any  new  county  directory  by  Warrinor  &Co., 
or  any  new  county  directory  at  all,  but  that  he  falsely  and 
fraudulently  represented  to  Mr.  Birch  by  words  or  necessary 
inference  from  words  that  he  was  really  collecting  informa- 
tion for  a  new  county  directory  by  Warrinor  &  Co  in  which 
he  had  the  power  to  insert  Mr.  Birch's  name  in  large  type, 
and  if  Mr.  Birch  parted  with  his  money  wholly  or  partly 
upon  the  faith  of  such  misrepresentation,  they  might  upon 
this  indictment  convict  him. 

The  defendant  was  convicted. 

2.  The  second  indictment  (omitting  formal  parts)  alleged 
''  that  William  Speed,  on  the  15th  day  of  November,  1881, 
unlawfully,  knowingly,  and  designedly  did  falsely  pretend 
to  Margaret  Swancott  that  a  new  directory  was  in  course  of 
publication,  and  about  to  be  published  by  a  firm  named 
Warrinor  &  Co.,  and  that  he,  the  said  William  Speed,  was 
collecting  names  and  addresses  for  Warrinor' s  airectory, 
and  that  he  could  procure  the  name  of  David  Swancott,  the 
husband  of  the  said  Margaret  Swancott,  to  be  inserted  in 
31  Eng.  Rep.  95 
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Warrinor's  directory  in  large  tyjw  for  a  sliilling,  by  means 
of  which  said  false  pretence  the  said  William  Speed  did  then 
28]  unlawfully  obtain  from  the  said  *Margaret  SwancotC 
one  shilling  of  the  moneys  of  David  Swancott  with  intent  to 
defraud,  whereas  in  truth  and  in  fact  there  was  no  firm  of 
Warrinor  &  Co.,  nor  was  the  said  William  Speed  collecting 
names  and  addresses  for  any  directory  published  by  any 
such  firm,  nor  could  he  procure  the  name  of  the  said  David 
Swancott  to  be  inserted  in  large  type  in  any  directory  pub- 
lished by  any  such  firm  for  a  shilling,  as  he,  the  said  Wil- 
liam Speed,  then  well  knew,  against  the  form,  &c.,  and 
against  the  peace,  &o. 

Tile  following  was  the  material  evidence  given  in  support 
of  this  indictment: 

Margaret  Swancott  swore  :  "lam  the  wife  of  David  Swan- 
cott, of  Mardol,  Shrewsbury.  On  the  15th  day  of  Novem- 
ber the  prisoner  came  to  my  house  and  a'sked  me  if  I  would 
give  him  my  right  name  and  address  for  a  newdirectory.  I 
said  'Crocker's  )'  he  said  '  No.'  I  showed  him  'Crocker's.' 
He  said  that  by  paying  one  shilling  I  should  have  it  in  a 
largi-r  type.  He  said  it  was  Warrinor's  directory.  I  gave 
him  the  shilling.  He  gave  me  this  receipt."  [A  receipt 
similar  to  the  one  set  out  in  the  former  case  was  here  put 
in.]  "  I  gave  the  shilling  because  I  thought  I  was  going  to 
have  a  new  directory.  If  I  had  been  told  there  was  no  di- 
rectory, I  should  not  have  parted  with  the  money." 

Police  constable  Morris  gave  the  same  evidence  which  he 
gave  in  the  former  case. 

The  defendant's  statement  before  the  magistrate  as  set  out 
in  the  former  case  was  here  put  in. 

The  defendant's  counsel  submitted  that  there  was  no  case 
to  go  to  the  jury,  on  the  ground  that  Mrs.  Swancott  parted 
with  her  money  because  she  thought  she  was  going  to  have 
a  new  direclory,  there  being,  moreover,  no  allegation  in  the 
'  "ctment  of  a  pretence  that  she  was  to  have  a  new  di- 
ory. 

however,  left  the  case  to  the  jury,  telling  thera  that  if 
r  thought  the  statements  of  the  defendant  to  Mrs.  Swan- 
were  all  a  sham,  and  that  he  was  not  really  collecting 
les  and  addresses  for  Warrinor's  directory  or  any  direc- 
,  but  tliat  he  falsely  and  fraudulently  represented  to  her 
vords  or  necessary  inference  from  words,  that  he  was 
ly  collecting  names  and  addresses  for  Warrinor's  direc- 
',  in  which  he  had  the  power  to  insert  her  husband's 
e  in  a  larger  type  than  in  Crocker's,  and  if  she  parted 
I  the  money  wholly  or  partly  upon  the  faith  of  such  mis- 
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representation,  they  might  upon  this  indictment  convict  him. 
I  declined  to  give  a  further  direction  to  the  jury  that  if  they 
thought  the  main  inducement  operating  upon  her  mind  was 
that  she  was  to  liave  a  new  directory  they  must  acq^uit,  but 
I  told  them  that  if  they  thought  Mrs.  Swancottwas  induced 
to  part  with  the  money  wholly  or  partly  by  a  material  part 
of  the  false  pretences  set  out  in  the  indictment,  they  might 
convict. 

The  defendant  was  convicted. 

I  reserved  the  questions  of  law  which  had  arisen  on  the 
trial  of  the  said  indictments  for  the  consideration  of  the 
court  for  the  *Consideration  of  Crown  Cases  Reserved,  [29 
and  postponed  the  judgment  until  the  next  quarter  sessions 
when  such  questions  should  have  been  considered  and  de- 
cided, and  as  the  defendant  was  not  in  a  position  to  find 
bail,  I  committed  him  to  prison  under  the  statute  11  .&  12 
Vict.  c.  78,  8.  1. 

The  questions  of  law  for  the  court  are:  1.  Was  the  con- 
viction on  the  first  indictment  right?  2.  Was  the  convic- 
tion on  the  second  indictment  right? 

A.  R.  Jelf, 

Recorder  of  Shrewsbury. 

No  counsel  appeared  to  argue. 

Lord  Coleridge,  C.  J.:  The  court  are  of  opinion  that  the 
conviction  should  be  affirmed.  The  money  was  obtained 
by  the  false  representation  of  an  existing  fact  that  Warri- 
nor  &  Co.  were  about  to  publish  a  new  directory.  At  the 
time  the  money  was  obtained  the  representation  was  false, 
and  it  was  not  the  less  a  false  pretence  because  at  a  future 
time  the  prisoner  might  have  brought  out  a  new  directory 
with  the  title  of  Warrinor  &  Co.'s  Directory. 

The  rest  of  the  court  concurring, 

Conviction  affirmed. 


^-r 
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[16  Coz*8  Criminal  Cases,  29.] 

CROWN  CASES  RESERVED. 

Saturday,  March  11,  1882. 

(Before  Lord  Coleridge,  C.J.,  Denman,  Stephen,  Mathew  and  Cave,  JJ.) 

Reg.  v.  O'Brien  and  Another Q. 

Pleading — CunnU/or  dealing  at  common  law  and  under  $tatuie — Autrefou  atqmL 

In  one  indictment  the  prisoners  were  charged  with  larceny  at  common  law,  and 
for  feloniously  receiving  **  the  goods  aforesaid."  They  were  acquitted  on  the  ground 
that  the  alleged  goods  were  a  fixture  in  a  building.  They  were  then  charged  upon 
a  second  indictment  under  the  24  <&  25  Vict.  c.  96,  s.  31.  for  stealing  the  fixture,  to 
which  charge  they  pleadad  anirefois  acquit.  The  presidiuir  chairman  at  sessions  held 
that  plea  not  to  be  proved,  and  the  prisoners  then  pleaded  not  guilty,  but  were  con- 
victed. 

30]    *IMl,  that  the  ruling  of  the  chairman  was  right,  and  that  the  prisoners  had 
not  been  in  peril  on  the  count  for  receiving  in  the  first  indictment. 

Case  stated  for  the  opinion  of  this  court  by  the  chairmaa 
of  the  Gloucestershire  Quarter  Sessions. 

At  the  Epiphany  Quarter  Sessions,  1882,  for  the  county  of 
Gh)ucester,  David  O'Brien  and  Edward  O'Brien  were  tried 
upon  an  indictment  which  charged  them  with  stealing  a 
copper  furnace  of  the  goods  and  cliattels  of  the  prosecutor, 
and  which  also  contained  a  count  for  receiving. 

First  count  was  for  stealing  one  copper  furnace  against  the 
peace  of  our  Lady  the  Queen,  &c. 

Second  count  for  feloniously  receiving  *' the  goods  and 
chattels  aforesaid  before  then  feloniously  stolen"  against 
the  form  of  the  statute,  &c. 

The  evidence  showed  tliat  the  furnace  stolen  was  fixed  in 
brick  and  wood  in  a  building.  The  prisoners,  who  had  sold 
it  to  a  marine  store  dealer,  when  charged  with  stealing  it 
said  they  had  bought  it  of  a  man  in  the  neighborhood  whose 
name  they  did  not  know. 

At  the  close  of  the  case  for  the  prosecution  the  counsel  for 
the  prisoners  objected  that  they  could  not  be  convicted  on 
the  indictment,  as  it  charged  larceny  at  common  law. 

I  held  the  objection  good,  and  told  the  jury  that  there 
wns  no  evidence  on  which  they  could  properly  convict  on 
eitlier  count,  and  accordingly  directed  a  verdict  for  the 
prisoners. 

A  second  indictment  was  then  preferred  against  the  pris- 
oners, in  which  they  were  charged  under  24  &  25  Vict.  c.  96, 
s.  31  :  "Whosoever  shall  steal,  or  shall  rip,  cut,  &c.,  any 
lead,  iron,  copper,  brass,  or  other  metal,  or  any  utensil  or 

(^)  Reported  by  Joiix  TnoMi^sox,  Esq.,  Barrister-«t-Law. 
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fixture,  &c.,  fixed  iu  or  to  any  building,  shall  be  guilty  of 
felony." 

To  this  indictment  they  pleaded  autrefois  acquit. 

I  held  the  plea  not  proved  on  the  ground  that,  as  they 
could  not  properly  have  been  convicted  under  the  first  in- 
dictment, they  had  never  been  iu  peril  on  this  charge. 

They  then  pleaded  not  guilty,  and  the  trial  proceeded  and 
resulted  in  a  conviction. 

The  question  is,  whether  I  was  right,  under  the  circum- 
stances, in  holding  the  plea  of  autrefois  acquit  not  proved. 

Judgment  on  the  conviction  was  passed,  and  the  execu- 
tion thereof  was  respited. 

The  persons  convicted  remain  in  prison  in  default  of  bail. 

Charles  Sumner, 
Chairman  of  Quarter  Sessions,  Gloucestershire. 

F,  Forester  Ooold^  for  the  prisoners :  The  conviction  is 
bad,  for  the  prisoners  migijt  have  been  convicted  on  the 
count  for  receiving  in  the  first  indictment.  Sect.  91  of  the 
24  &  25  Vict.  c.  96,  enacts  :  ''Whosoever  shall  receive  any 
chattel,  &c.,  or  other  property  whatsover,  the  stealing,  &c., 
whereof  shall  *am(>unt  to  a  felony,  either  at  common  [31 
law  or  by  virtue  of  this  act,  knowing  the  same  to  have  been 
feloniously  stolen,  shall  be  guilty  of  felony." 

/.  2).  Sims^  for  the  prosecution. 

Lord  Coleridge,  C.J.:  The  count  for  receiving  in  the 
first  indictment  was  for  receiving  the  goods  and  chattels 
aforesaid  before  then  feloniously  stolen,  that  is,  stolen  in 
the  sense  of  the  common  law.  That  count  does  not  apply 
to  a  charge  of  receiving  stolen  property,  which  is  only  made 
an  ofi'ence  by  statute.  The  prisoners,  therefore,  were  never 
in  jeopardy  in  respect  of  the  count  for  receiving  in  the  first 
indictment.     The  conviction  was  right. 

The  rest  of  the  court  concurring, 

Consoiction  affirmed. 


[16  Cox's  Criminal  Cases,  78.] 

central  criminal  court. 

Saturday,  March  4,  1882. 
(Before  Sir  Henry  Hawkins.) 

*Reg.  v.  Maggie  Nattrass.  [73 

Arton — Setting  fire  to  thwgs  in  a  building  under  mteh  circumntanees  that  if  the  building 
were  therebg  set  fire  to,  the  offence  would  amount  to  felony — 24  <&  25  Vict.  c.  91,8.  7. 

A  servant  j^irl  entered  on  her  service  on  the  2d  day  of  January,  and  on  the  10th 
received  notice  to  leave  at  the  end  of  one  month.     On  the  16th  a  sheet  was  discovered 
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burning  on  a  chair  in  front  of  but  four  feet  from  the  kitchen  tire.  The  girl  was  in 
the  kitchen,  and  either  could  not  or  would  not  give  any  account  of  the  occurrence. 
Later  in  the  same  day  the  prisoner's  apron  was  on  fire,  although  it  was  hanging  on 
74]  the  kitchen  wall,  ten  feet  away  *from  the  fire.  At  6  p.  m.  on  tlie  same  day 
there  was  a  third  fire,  and  at  7  p.  m.  the  bed  and  bedding  in  the  nursery  were  on  fire, 
tiie  girl  being  there  at  the  time.     No  part  of  the  house  was  actually  burnt 

Held  that,  upon  the  above  facts  the  girl  could  not  be  indicted  for  the  felony  under 
24  (b  25  Vict.  c.  97,  s.  7,  for  settiug  fire  to  things  in  a  building  under  such  circum- 
stances that  if  the  building  were  thereby  set  fire  to  would  amount  to  felony. 

If  a  person  maliciously,  with  intent  to  injure  another  by  merely  burning  his  good?, 
sets  fire  to  such  goods  in  his  house,  that  does  not  amount  to  a  felony  under  24  d  25 
Viet.  c.  97,  s.  7,  even  although  the  house  catches  fire,  unless  the  circumstances  are 
such  as  to  show  that  the  person  setting  fire  to  the  goods  knew  that  by  so  doing  he 
would  probably  cause  the  house  also  to  take  fire,  and  was  reckless  whether  it  did 
so  or  not ;  in  which  case  there '  would  be  abundant  evidence  that  he  intended  to 
bring  about  the  probable  consequence  of  his  act,  viz.,  the  burning  of  the  house. 

The  prisoner,  a  girl,  entered  the  service  of  the  prosecutor 
on  the  2d  day  of  January  last,  and  an  the  10th  she  received 
notice  to  leave  at  the  expiration  of  one  month. 

On  the  15th  day  of  January,  about  9  o'clock  in  the  morn- 
ing, it  was  discovered  that  a  sheet  placed  over  a  chair  in 
front  of  the  kitchen  fire,  from  which,  however,  it  was  four 
feet  distant,  was  burning. 

The  prisoner  was  in  the  kitchen  at  the  time,  and  either 
could  not  or  would  not  give  any  account  of  the  occurrence. 

At  a  later  hour  of  the  same  day  the  prisoner's  apron  was 
on  fire,  although  it  was  hanging  on  the  kitchen  wall  at  a 
distance  of  ten  feet  from  the  kitchen  fire.  At  5  o'clock  in 
the  afternoon  there  was  a  third  fire,  and  at  7  o'clock  the 
prosecutor,  on  going  into  the  nursery,  where  the  prisoner 
was  sitting,  found  the  bed  and  bedding  in  flames.  The  fire 
was  on  the  top  of  the  bed,  and  near  the  middle  of  it. 

No  portion  of  the  house  was  actually  burnt. 

Upon  these  facts  the  prisoner  was  indicted  {inter  alia) 
under  sect.  7  of  24  &  25  Vict.  c.  97,  for  feloniously  setting 
fire  to  certain  things  in  a  dwelling  house,  under  such  circum- 
stances that  if  the  house  had  been  thereby  set  fire  to,  the 
oflfencH  would  amount  to  a  felony. 

Burnie  was  counsel  for  the  prosecution,  and  Thome  Cole 
for  the  prisoner. 

Sir  Henry  Hawkins  :  In  tlus  case  no  portion  of  the  house 
was  actually  burnt,  therefore  you  must  fall  back  upon  that 
count  of  the  indictment  which  is  based  on  sect.  7  of  24  &  25 
Vict.  c.  97.  The  mere  setting  fire,  even  maliciously,  to  an 
article  in  a  house,  so  as  to  imperil  the  house  without  an  in- 
tention so  to  imperil  it,  will  not  do.  There  must  be  an 
intent,  or  something  from  which  an  intent  may  be  inferred, 
to  injure  the  house  by  burning  it.  A  mere  intent  to  injure 
75]     the  owner  by  destroying  his  goods  and  *chattels  in  the 
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house  is  not  sufficient.  Prior  to  the  passing  of  the  14  &  15 
Vict.  c.  19,  the  third  section  of  which,  thou^fh  in  somewhat 
different  language,  was  re-enacted  by  the  7'th  section  of  24 
&  25  Vict.  c.  97,  to  set  fire  to  goods  in  a  house  with  the  ex- 
press intention  of  burning  the  house,  amounted  merely  to  a 
misdemeanor,  namely,  an  attempt  to  commit  the  crime  of 
arson,  unless  indeed  some  part  of  the  house  was  actually 
burnt,  in  which  case  the  crime  of  course  amounted  to  arson. 
One  great  object  of  this  section  was  to  make  such  an  attempt 
to  burn  the'house  by  setting  fire  to  the  goods  in  it,  a  felony, 
equal  in  gravity  to  arson  itself,  and  not  a  mere  misdemeanor. 
If  a  person  maliciously,  with  intent  to  injure  another  by 
merely  burning  his  goods,  sets  fire  to  such  goods  in  his 
house,  that  does  not  amount  to  a  felony,  even  although  the 
house  catches  fire,  unless  the  circumstances  are  such  as  to 
show  that  the  person  setting  fire  to  the  goods  knew  that  by 
so  doing  he  would  probably  cause  the  house  also  to  take 
fire,  and  was  reckless  whether  it  did  so  or  not,  in  which  case 
there  would  be  abundant  evidence  that  he  intended  to  bring 
about  the  probable  consequence  of  his  act,  namely,  the 
burning  of  the  house.  The  evidence  in  this  case  shows  a 
mischievous  disposition  on  the  part  of  the  prisoner  to  de- 
stroy the  goods,  and  not  the  house,  and  for  this  ofi'ence  she 
may  and  ought  to  be  punished,  but  not  upon  this  indict- 
ment. 

Not  guilty. 


[15  Cox's  Criminal  Cases,  76.] 

CENTRAL  CRIMINAL  COURT. 

Monday,  March  6,  1882. 

(Before  Sir  Henry  Hawkins.) 

Reg.  v.  Harris  and  Atkins. 

Arwn — Setting  fire  to  a  picture  frame  in  a  honse,  and  so  setting  fire  to  the  floor  of  the 

howte'-ItUeni-'24:  &  25  Vict.  e.  97,  ».  7. 

The  prisoner  was  indicted  under  24  &  25  Vict.  c.  97,  s.  7,  for  wilfully  and  mali- 
ciously setting  fire  to  a  picture  frame  in  a  building  under  such  circumstances  that  if 
the  buildinjj  were  thereby  set  fire  to  would  amount  to  a  felony.  The  jury  found  that  the 
prisoner  did  not  set  fire  to  the  house  apart  from  the  frame ;  that  he  did  set  fire  to 
the  frame ;  that  the  probable  *result  would  be  setting  fire  to  the  floor  of  the  [70 
house  ;  that  he  did  not  intend  to  set  fire  to  the  house  ;  that  he  was  not  aware  that 
what  he  did  would  probably  set  the  house  on  fire,  and  so  injure  the  owner ;  and  that 
he  was  not  reckless  or  indifferent  whether  the  house  was  set  on  fire  or  not. 

Upon  these  findings  a  verdict  of  not  guilty  was  directed  by  the  judge. 

The  prisoners  were  indicted  for  feloniously  setting  fire  to 
a  dwelling  house.     There  was  also  a  count  under  24  &  25 
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Vict.  c.  97,  s.  7,  charging  tliem  with  feloniously  setting  fire 
to  a  picture  frame  in  the  house  under  sucli  circumstancHS 
that  if  the  building  were  thereby  set  fire  to,  tlie  oflFeiice  would 
amount  to  a  felony. 

Harris  was  a  workman  employed  with  others  in  painting 
and  decorating  108  Lancaster  Gate,  the  dwelling  house  of  a 
Mr.  Allcroft.  In  the  house  there  was  a  valuable  painting 
known  as  ''  The  Monarch  of  the  Meadows,"  which  for  safety 
liad  been  taken  from  the  room  in  which  it  usually  hung  and 
placed  on  the  floor  against  the  hall  in  an  adjoining  boudoir. 
On  the  evening  of  the  12th  day  of  September,  1881,  the 
painting  was  safe.  Next  morning  at  half-past  six  it  was 
discovered  that  the  floor  of  the  boudoir  was  in  flames.  The 
painting  was  gone.  It  had  been  cut  out  of  the  frame  and 
stolen.  The  picture  frame  was  very  much  charred,  and  the 
planks  and  joists  on  which  it  stood  were  burnt  through  to 
a  considerable  extent. 

It  was  proved  that  the  prisoner  Harris  had  been  working 
on  the  premises  during  the  whole  of  the  12th  day  of  Septem- 
ber, and  that  it  was  his  duty  each  night,  at  six  o'clock,  to 
leave  the  house.  He  had  ample  opportunity,  however,  of 
concealing  himself  on  the  premises  all  night  if  he  chose 
to  do  so. 

The  prosecution  alleged  that  Harris  had,  on  the  12th  day 
of  September,  remained  on  the  premises  after  his  fellow 
workmen  were  gone;  that  he  had  cut  "The  Monarch  of  the 
Meadows"  out  of  the  frame  and  carried  it  away  ;  and  that 
for  the  purpose  of  concealing  this  larceny,  and  of  leading 
the  owner  to  suppose  that  the  painting  had  been  accident- 
ally burnt,  he  had  either  set  fire  to  that  part  of  the  floor  of 
the  boudoir  which  was  under  the  picture,  with  a  view  to  the 
destruction  of  the  frame,  or  had  placed  some  inflammable 
substance  under  the  fi-ame,  and  set  fire  to  it  and  the  frame 
with  a  view  to  burn  the  frame,  and  that  the  fire  communi- 
cated with  and  burnt  the  floor  as  well. 

Fulton  and  Wedderburn  were  counsel  for  the  prosecution. 

No  counsel  appeared  for  the  prisoners. 

There  was  no  evidence  against  Atkins. 

Sir  Henry  Hawkins,  to  the  jury:  If  you  find  that  the 
floor  of  the  house  was  wilfully  set  tire  to  by  Harris  for  the 

Eurpose  of  leading  the  owner  of  the  painting  to  suppose  that 
is  picture  had  been  destroyed  by  fire,  and  of  destroying  all 
evidence  of  the  fact  that  it  had  been  stolen,  you  ought  to 
77]  find  him  guilty  of  arson.  *Again,  if  you  think  that 
the  prisoner  set  fire  to  the  frame  of  tiie  picture  with  a  knowl- 
edge that  in  all  probability  the  house  itself  would  thereby 
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be  set  on  fire,  and  that  he  was  reckless  and  utterly  indiffer- 
ent whether  the  house  caught  fire  or  not,  that  is  abundant 
evidence  from  which  you  may,  if  you  think  fit,  draw  the  in- 
ference that  he  intended  the  probable  consequences  of  his 
act,  and  if  you  draw  that  inference,  then,  inasmuch  as  the 
house  was  in  fact  set  on  fire  through  tlie  medium  of  the  pic- 
turn  frame,  the  prisoner's  crime  would  be  that  of  arson.  I 
will  also  add  that  even  if,  under  the  last  mentioned  circum- 
stances the  house  had  not  been  actually  set  on  fire  there 
would  be  evidence  of  a  felony  under  sect.  7  of  the  24  &  25 
Vict.  c.  97.  But  if  you  come  to  the  conclusion  that  he 
merely  set  fire  to  the  frame  with  the  intent  to  destroy  it 
alone,  never  contemplating  or  supposing  that  the  probable 
consequences  of  that  act  might  be  that  the  house  would 
take  tire — the  mere  fact  that  he  wickedly  fired  and  in- 
tended to  burn  the  frame,  and  that  the  fire  extended  to  the 
house  and  burnt  it  against  his  will,  would  not  constitute  the 
crime  of  arson. 

The  cases  referred  to  were  M,  v.  Child  (L.  Rep.,  1  C.  C. 
Rep.,  307;  12  Cox's  C.  C,  64),  R,  v.  Batstone  (10  id.,  20) ; 
Reg,  V.  HeselUne  (12  id.,  404;  5  Eng.  R.,  483)  ;  R.  v.  Nat- 
trass  (15  Cox's  C.  C,  73). 

Tjje  jury,  in  reply  to  questions  left  to  them,  found  that 
the  prisoner  did  not  set  fire  to  the  house  apart  from  the 
frame  ;  that  he  did  set  fire  to  the  frame  ;  that  the  probable 
result  would  be  setting  fire  to  the  floor  ;  that  he  did  not  in- 
tend to  set  fire  to  the  house;  that  he  was  not  aware  that 
what  he  did  would  probably  set  fire  to  the  house  and  so  in- 
jure the  owner  thereof;  and  that  he  was  not  reckless  and 
indifferent,  whether  the  house  was  set  fire  to  or  not. 

Upon  these  findings  his  Lordship  directed  a  verdict  of 

Not  guilty. 
81  Eng.  Rep.  96 


762  INDIAN  APPEALS.  [VoL  V. 

1878        Burmah  Trading  Corporation  v.  Mirza  Mahomed  Ally  Sherazee.  J.C. 


[6  Indian  Appeals,  130.] 
J.C.  *  AprU  5,  6,  9,  10,  11,  18.  187a 

130]      *BuRMAii    Trading  Corporation,    Limited,    De- 
fendants;   and   Mirza  Mahomed  Ally  Sherazeb  and 
the  BuRMAii  Company,  Limited,  Plaintiffs. 

AND  cross  appeals. 

ON  APPEAL  FROM  THE  COURT  OF  THE  RECORDER  OF  RANOOOX. 

Measure  of  Damages — Liability  of  Mauler  for  the  Wrongfid  Act  of  hi*  ServanL 

In  estimating  the  damans  for  the  conversion  of  plain tiff*s  ^oods,  the  value  of  the 
goods  at  the  place  where  the  principal  market  for  them  exists,  is  the  riffht  basis  of 
calculation  ;  but  there  must  be  deducted  from  the  price  at  which  they  could  there 
have  been  sold,  the  cost  of  conveying  them  thereto. 

Morgan  v.  Povrell  {^)  approved. 

In  an  action  to  recover  damages  from  the  defendants  for  obstructing  the  plaintiflTs 
right  of  ingress  and  eirress  to  a  forest,  and  his  right  of  obtainins:  and  reroovinff  tim- 
ber therefrom,  held,  on  the  evidence,  tJiat  the  obstruction  was  not  caused  by  the  per- 
sons who  were  agents  of  the  defendants  for  the  purpose  of  working  in  the  foresit,  or 
of  doing  any  class  of  acts,  analogous  to  those  complaineti  of,  and  that  the  defandants 
were  not  shown  to  have  knowingly  ado})ted  or  ratified  those  acts,  and  that  the  acta 
were  not  shown  to  liave  been  committed  for  tlieir  benefit. 

A  principal  is  answerable  for  the  act  of  his  agent  in  the  course  of  his  master^s  busi- 
ness and  for  his  master's  beuetit,  and  for  every  such  wrong  of  the  servant  or  agent 
as  is  committed  in  the  course  of  the  service,  and  for  the  master's  benefit.  Though 
the  master  may  not  have  authorized  the  act,  if  he  has  put  the  ag«'nt  in  his  place  to  do 
a  particular  class  of  acts,  he  must  be  answerable  for  the  manner  in  which  that  agient 
has  conducted  himself  in  doing  the  business  which  it  was  the  act  of  his  m&ster  to 
place  him  in. 

Appeals  from  decrees  of  the  Recorder  of  Rangoon,  dated 
the  4rh  of  November,  1876. 

The  facts  of  the  cases  appear  in  their  Lordships'  judgment. 

Butt^  Q.  C,  IF.  O.  Harrison^  Q.C.,  and  Doyne^  for  the 
appellants. 

131]    *  Benjamin^  Q.C.,  Cowie^  QC,  and  ^o7^7^  ElmSy  for 
the  respondents. 

April  13.  The  judgment  of  their  Lordships  was  deliv- 
ered by 

Sir  Robert  P.  Collier  :  These  are  appeals  and  cross 
appeals  from  judgements  of  the  Recorder  of  Rangoon  in  two 
suits,  in  which  Mirza  Mahomed  Ally,  together  with  a  com- 
pany called  the  Burmah  Company,  Limited,  were  plaintiffs. 
The  Burmah  Company,  being  merely  put  upon  the  record 

*  Preiient :  Sir  James  W.  Colyilb,  Sir  Barnes  Peacock,  Sir  Moxtagcb  £L 
Smith,  and  Sir  Robert  P.  Coluer. 


(•)  3  a  B.,  278. 
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as  assignees  of  the  plaintiff's  right  of  action,  need  not  be 
further  referred  to.  The  defendants  in  both  cases  were  the 
Bombay  and  Burmah  Trading  Corporation.  The  first  action 
was  brought  to  recover  damages  for  the  conversion  by  the 
defendants  of  a  large  quantity  of  logs  of  timber  belonging  to 
the  plaintiff,  the  second  to  recover  damages  for  the  obstruc- 
tion by  the  defendants  of  the  plaintiff  in  the  exercise  of  his 
alleged  right  to  remove  timber  from  certain  forests  in  Bur- 
mah. The  recorder  gave  judgment  for  the  plaintiff  in  both 
suits. 

The  case  of  the  plaintiff  may  be  stated  in  outline  thus. 
He  was  what  may  be  called  a  middleman  between  the  for- 
esters in  the  woods  of  Burmah  and  the  merchants  of  Ran- 
goon who  bought  the  timber  felled.  In  the  year  1867,  he 
had  a  right,  obtained  from  the  Burmese  Government,  to  fell 
or  otherwise  possess  himself  of  timber  in  a  certain  forest 
known  as  the  Ningyan  forest  belonging  to  the  King  of  Bur- 
mah, and  to  take  the  timber  by  water  to  Rangoon.  In  that 
year  two  other  persons,  who  may  be  also  called  middlemen, 
named  Darwood  and  Goldenberg,  had  a  concurrent  right  to 
obtain  and  export  timber.  In  the  summer  of  that  year  Dar- 
wood and  Goldenberg  succeeded  in  obtaining  from  the  Bur- 
mese Government  a  monopoly  of  the  right  to  export  timber 
from  the  Ningyan  forest,  lasting  for  four  years.  The  grant 
was  dated  on  the  15th  of  July,  1867,  but  was  not  to  come 
into  operation  until  November  of  that  year.  In  obtaining 
that  grant  Darwood  and  Goldenberg  acted  as  agents  of  the 
defendants.  The  plaintiff's  case  is  that  between  the  date  of 
tlie  grant  and  the  time  when  if  came  into  opei'ation,  he  w^as 
possessed  of  a  large  quantity  of  logs  of  timber,  in  all  about 
live  thousand,  part  of  which  he  had  felled,  *part  of  [132 
which  he  had  bought,  and  that  he  would  have  been  able  to 
take  these  logs  by  water,  to  Rangoon  during  that  interval, 
in  which  it  was  permitted  to  him  and  other  foresters  to  take 
away  tiieir  timber,  but  that  he  was  forcibly  prevented  from 
doing  this  by  Darwood,  who  acted  as  an  agent  of  the  defend- 
ants. He  further  goes  on  to  show  that  in  the  next  year  1868, 
he  actually  found  in  the  possession  of  the  defendants,  at  a 
place  called  Tounghoo,  an  intermediate  station  between  the 
Ningyan  forest  and  Rangoon,  a  large  quantity  of  logs,  1,241 
in  number,  which  belonged  to  him.  They  are  alleged  to 
have  been  discovered  in  the  year  1868  in  the  possession,  at 
Tounghoo,  of  a  Mr.  Petley,  an  agent  of  the  defendants.  Tiie 
plaintiff  brings  his  first  action  to  recover  damages  for  the 
conversion  by  the  company  of  the  logs  found  at  Tounghoo 
in  Petley' s  possession.     He  brings  his  second  action  to  re- 
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cover  damages  in  respect  of  the  injury  be  has  sustained  by 
being  prevented  by  Darwood  in  August  or  September,  I860, 
from  removing  the  remainder  of  the  logs  to  which  he  was 
entitled.  These  logs,  after  deducting  such  as  had  by  some 
means  come  into  his  possession,  he  alleges  to  be  in  number 
1,873. 

Such  is  a  short  outline  of  the  plaintifFs  case.  Their  Lord- 
ships do  not  propose  to  review  the  evidence  in  detail,  a  task 
which  was  very  carefully  and  laboriously  performed  by  the 
learned  recorder.  They  cannot  help  observing,  however, 
with  respect  to  the  evidence  in  general,  that  it  appears  to 
them  of  a  loose,  confused,  and  enbrangled  character,  and 
that  the  plaintiff  cannot  be  regarded  as  a  satisfactory  wit- 
ness, inasmuch  as  he  has  been  convicted  of  perjury. 

It  now  becomes  necessary  to  deal  with  the  two  actions 
separately. 

In  the  first  action  the  plaintiff,  as  before  observed,  claimed 
damages  for  the  conversion  of  1,241  logs.  The  learned  judge 
has  found  that  1,041  of  his  logs  were  converted  by  the  de- 
fendants, and  has  given  as  damages  the  full  value  of  each 
of  those  logs  at  Rangoon,  which  he  estimates  at  Rs.60.  Un- 
doubtedly in  this  case  there  is  evidence,  which  if  believed 
would  justify  the  learned  judge  in  his  finding  for  the  plain- 
tiff, that  a  large  quantity  of  his  logs  was  in  the  possession  of 
the  defendants.  Tlie  plaintiff  produces  a  list  which  is  sworn 
by  a  person  whom  he  employed  to  have  been  made  out  from 
133]  memoranda  taken  from  personal  observation  *of 
logs  which  he  found  in  Petley's  possession  in  1868,  bearing 
the  plaintiff's  property  marks?  though  not  his  delivery  marks. 
The  number  of  the  logs  in  that  list  is  1;187.  There  is  some 
further  evidence  of  the  same  kind  respecting  a  lot  of  11  logs. 
It  is  contended  for  the  respondents  that  this  list  is  to  a  cer- 
tain degree  confirmed  by  another  list  which  was  pnt  in  and 
sworn  to  by  another  witness,  of  981  logs,  which  are  alleged 
to  have  been  found  in  the  same  summer  and  antumn  in  the 
possession  of  Darwood  in  the  creeks  at  Ningyan.  There  is 
also  some  evidence  of  Darwood  having  taken  possession  of 
about  1,000  logs  of  timber  in  the  forest.  Th^*ir  Lordships 
are  not  insensible  to  the  weight  of  several  observations  which 
have  been  addressed  to  them  by  the  counsel  for  the  appel- 
lants impugning  the  genuineness  of  these  documents,  and 
the  general  truthfulness  of  the  plaintiff's  case,  not  the  least 
weiichty  of  which  was  that  the  plaintiff  brought  actions  in 
1869  for  some  far  smaller  lots  of  timber  which,  according  to 
his  own  showing,  came  down  the  river  to  Tounghoo  after 
the  large  lot  for  w  hich  he  brought  his  present  action  in  1872, 
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and  ih'dt  he  appears  to  have  demanded  this  lot  for  the  first 
time  shortly  before  he  brought  his  action.  But  after  giving 
due  weight  to  this  and  other  objections  which  have  been 
made  to  the  whole  of  the  plaintiff's  case,  their  Lordships 
have  come  to  the  conclusion  that  whatever  view  they  mignt 
have  taken  of  the  case  had  it  come  before  them  as  a  court  of 
first  instance,  it  has  not  been  sufiiciently  established  that  the 
learned  recorder,  who  considered  the  evidence  with  great 
care,  was  wrong  in  coming  to  the  conclusion  of  fact  that  the 
defendants  had  in  their  possession  a  large  quantity  of  logs 
belonging  to  the  plaintiff. 

Their  Lordships,  therefore,  are  not  prepared  to  reverse 
his  finding,  that  the  defendants  had  in  1868  a  large  quantity 
of  logs  of  the  phiintiff's  in  their  possession,  nor  are  they  sat- 
isfied that  his  computation  of  the  number  of  those  logs  was 
wrong.  But  they  are  of  opinion  that  he  has  somewhat  erred 
in  his  estimation  of  the  damages.  He  appears  to  have 
treated  the  case  as  what,  in  language  familiar  in  Westminster 
Hall  a  few  years  ago,  was  called  an  action  of  detenue,  in  which 
the  plaintiff  sought  to  recover  a  specific  chattel  which  the  de- 
fendant detained  from  him,  and  in  which  the  judgment  was 
that  the  defendant  do  deliver  the  chattel  or  pay  the  value 
*of  it.  But  this  is  neither  in  form  nor  in  substaxioe  [134 
such  an  action,  but  more  resembles  what  used  to  be  called 
an  action  of  trover.  The  subject-matter  of  the  action  is  tim- 
ber, an  ordinary  article  of  commerce,  which,  according  to  the 
evidence  of  the  nsage  of  trade  is  disposed  of  in  the  same 
year  in  which  it  arrives  at  Rangoon,  either  by  sale  or  by  be- 
ing cut  up,  or  in  various  ways.  This  the  plaintiff  must 
have  perfectly  well  known,  and  he  could  not,  and  indeed 
he  does  not  profess,  to  claim  four  years  afterwards  the  resti- 
tution of  the  particular  logs  which  were  found  in  1868  at 
Tounghoo.  His  claim  is  to  the  damages  which  he  has  sus- 
tained by  the  conversion  of  the  logs  by  the  defendants  at 
Tounghoo  at  that  date.  It  may  be  right  indeed  to  take  the 
value  of  the  logs  at  Rangoon,  where  the  principal  if  not  the 
only  market  for  them  existed,  as  the  basis  of  the  calculation  ; 
but  from  the  price  at  which  the  plaintiff  could  have  there 
sold  tliem  must  be  deducted  what  it  would  have  cost  him  to 
bring  them  to  the  market.  This  principle  of  estimating  the 
damages  is  in  accordance  with  the  case  of  Morgan  v.  Poio- 
ell  (*),  and  with  other  cases  with  which  English  lawyers  are 
familiar.  It  has  been  found  by  the  learned  judge  upon  the 
evidence  that  Rs.4  a  log  would  be  the  cost  of  conveying  logs 
from  Tounghoo  to  Rangoon.     There  is  no  direct  evidence  of 

0)  3  aB.,  278. 
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what  the  cost  of  conveying  logs  from  Ningyan  to  Tounghoo 
would  be  ;  but  the  distance  is  said  to  be  about  three  days' 
journey,  and  the  price  of  logs  at  Tounghoo  is  more  thaa 
double  the  price  of  logs  in  the  forest,  a  difference  which  must 
in  some  degree  be  composed  of  the  cost  of  conveyance. 

On  the  whole  their  Lordships  are  of  opinion  that  they 
will  be  doing  no  injustice  to  the  plaintiff  if  they  assume  the 
cost  of  conveying  timber  from  Ningyan  to  Tounghoo  to  be 
as  much  as  that  of  conveying  it  from  Tounghoo  to  Rangoon. 
They  think,  therefore,  that  the  sum  of  Rs.8  per  log  should 
be  deducted  from  the  selling  price  at  Rangoon.  As  some 
evidence  was  given  of  the  price  which  the  recorder  adopts, 
viz.,  Rs.50  per  log,  they  adopt  his  finding  on  this  point. 
They  are  therefore  of  opinion  that  from  the  Rs.52,050  which 
have  been  given  to  the  plaintiff,  Rs.8,328  should  be  de- 
ducted, leaving  a  balance  of  Rs.43,722. 

The  next  action  gives  rise  to  different  considerations.  It 
135]  was  *originally  an  action  for  conversion  of  logs,  but 
the  amended  plaint  alleges  in  substance  that  the  defendants 
obstructed  the  plaintiff's  right  of  ingress  and  egress  to  the 
forest,  and  his  right  of  obtaining  and  removing  timber  there- 
from, whereby  he  suffered  the  damage  complained  of.  It 
is  not  necessary  further  to  advert  to  a  question  of  limitation 
which  was  disposed  of  during  the  argument;  but  a  more 
formidable  objection  to  the  maintenance  of  the  action  has  to 
be  dealt  with,  viz.,  that  the  defendants  are  not  responsible 
for  the  wrongful  acts  of  Darwood  in  August  or  September, 
1867,  assuming  them  to  be  proved ;  whether  or  not  the  re- 
corder was  right  in  finding  that  they  were  proved  it  becomes 
immaterial  to  decide,  in  the  view  which  their  Lordships  take 
of  the  case. 

It  was  contended  on  behalf  of  the  respondents,  that  Dar- 
wood was  the  agent  of  the  defendants,  and  that  the  de- 
fendants are  responsible  for  those  acts.  That  view  was 
endeavored  to  be  supported  by  reference  to  the  case  of  JWac- 
kay  V.  The  ComToercial  Bank  of  New  Brunswick  {^\  in 
which  the  rule  was  laid  down  as  to  thfe  principles  which  reg- 
ulate the  liability  of  a  master  for  the  acts  of  an  agent  done 
without  his  express  authority,  but  still  within  the  scope  of 
the  authority  of  the  agent.  Some  expressions  of  Mr.  Jus- 
tice Willes,  in  the  case  of  Barwick  v.  The  English  Joint 
Stock  Bank\^\  referred  to  in  the  judgment  of  this  board, 
were  especially  relied  upon,  and  appear  to  contain  as  clear 
an  exposition  of  the  law  upon  this  subject  as  is  anywhere  to 
be  found.     They  are   as  follows:  "With   respect    to    the 

(')  Law  Rep.,  6  P.  C,  894;    9  Eng.  R.,  202.  («)  Law  Rep.,  2  Ex.,  259, 
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question,  whether  a  principal  is  answerable  for  the  act  of  his 
agent  in  the  course  of  his  master's  business  and  for  his  mas- 
ter's benefit,  no  sensible  distinction  can  be  drawn  between 
the  case  of  fraud  and  the  case  of  any  other  wrong.  Tlie 
general  rule  is,  that  the  master  is  answerable  for  every  such 
wrong  of  the  servant  or  agent  as  is  committed  in  the  course 
of  tlie  service  and  for  the  master's  benefit ;"  and  the  learned 
judge  goes  on  further,  with  reference  to  what  may  be  deemed 
the  course  of  tlie  service,  to  observe,  "  In  all  these  cases,  it 
may  be  said,  as  it  was  said  here,  that  the  master  had  not 
authorized  the  act.  It  is  true  be  has  not  aatliorized  the  par- 
ticular act,  but  he  has  put  the  agent  in  his  place  to  do  that 
class  of  acts,  and  he  must  be  answerable  for  the  manner  in 
which  that  agent  has  conducted  himself  in  *doing  the  [136 
business  which  it  was  the  act  of  his  master  to  place  him  in." 
It  has  been  contended  on  the  part  of  the  respondents,  that 
although  there  is  no  evidence  of  the  defendants  authorizing 
the  particular  acts  of  violent  obstruction  of  Darwood  com- 
plained of,  still  that,  inasmuch  as  the  defendants  put  Dar- 
wood in  a  position  to  do  that  class  of  acts,  and  they  were 
done  for  the  defendants'  benefit,  they  are  responsible  for 
them,  upon  the  principle  laid  down  in  the  cases  just  refer- 
red to.  ^ 

It  now  becomes  necessary  to  refer  to  what  evidence  there 
is  of  Darwood's  authority.  On  the  28th  of  March,  1867,  we 
have  an  agreement  put  in  between  Darwood  and  Golden- 
berg  and  the  company  defendants,  whereby  Darwood  and 
Goldenberg  agree  to  sell  to  the  company,  and  the  company 
to  purchase,  the  logs  which  Darwood  and  Goldenberg  cut. 
That  document  establishes  the  relation  of  vendor  and  pur- 
chaser only,  and  not  that  of  master  and  servant,  or  principal 
and  agent.  The  next  material  fact  is  that  on  the  15th  of 
July,  1867,  Darwood  obtained  a  grant  of  the  monopoly  for 
four  years,  in  obtaining  which  he  must  be  taken  to  have 
been  the  agent  of  the  defendants,  but  that  monopoly  was 
not  to  take  effect  until  the  November  following.  Then  fol- 
lows an  agreement  in  February,  1868,  wherein  Darwood  and 
Goldenberg  agree  to  assign  over  the  lease  or  grant  which 
they  had  obtained  in  their  own  names  to  the  company,  and 
to  work  for  them  from  that  time  at  certain  rates.  Undoubt- 
edly this  document  creates  as  between  Darwood  and  the 
compan}'^  the  relation  of  employer  or  emplo^^ed.  It  may  be 
that  this  relation  existed  before,  and  tiiat  the  document  only 
embodied  the  terms  under  which  Darwood  and  Goldenberg 
acted  for  the  company  in  November,  1867,  when  the  monop- 
oly which  was  obtained   in   Darwood's  and   Goldenberg' s 
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names  was  really  exercised  on  behalf  of  the  company.  But 
their  Lordships  are  nnable  to  find  any  proof  that  before  No- 
vember Darwood  (Goldenberg  may  be  thrown  aside  as  he 
was  not  in  the  forest)  can  be  considered  as  having  acted  as 
the  servant  or  agent  of  the  company.  Until  the  lease  of  the 
15th  of  July,  giving  the  monopoly,  took  effect  on  the  1st  of 
November,  it  would  appear  that  the  relation  created  by  the 
agreement  of  Match,  1867,  of  vendor  and^  purchaser  con- 
tinued ;  it  is  certainly  not  shown  that  any  relation  other 
than  that  of  vendor  or  purchaser  existed  between  the  de- 
137]  fendants  *and  Darwood  up  to  November,  1867,  ex- 
cept that  of  agent  to  procure  the  lease  in  the  previous  July, 
but  an  agency  to  procure  this  lease  is  a  totally  different  thing 
from  an  agency  to  work  the  forest  on  behalf  of  the  company. 

In  this  view,  taking  the  exposition  of  the  law  by  Mr.  Jus- 
tice Willes,  which  has  been  .quoted,  their  Lordsliips  are  of 
opinion  that  the  acts  of  Darwood  cannot  be  treated  as  the 
wrongful  acts  of  a  servant  or  agent  committed  in  the  course 
of  a  service,  for  the  plain  reason  that  at  that  time  it  is  not 
shown  that  Darwood  was  a  servant  or  an  agent  for  the  pur- 
pose of  working  in  the  forest  on  behalf  of  the  company,  or 
of  doing  any  class  of  acts  analogous  to  those  complained 
of.  It  B|ay  be  added  that  there  is  no  proof  of  the  defendants 
having  ever  knowingly  adopted  or  ratified  those  acts,  or  in- 
deed of  the  acts  having  been  committed  for  their  benefit. 

This  being  so,  their  Lordships  are  of  opinion  that  the 
second  action  fails  altogether. 

They  will  therefore  humbly  advise  Her  Majesty  that  in 
the  first  action  the  judgment  be  varied  by  reducing  it  from 
the  sura  of  Rs.52,050  to  Rs.43,722 ;  that  the  costs  of  the  ap- 
peal be  borne  respectively  by  each  party,  but  that  the  cross 
appeal  be  dismissed  with  costs.  In  the  second  action  they 
will  humbly  advise  Her  Majesty  that  the  judgment  appealed 
against  be  reversed,  and  the  suit  dismissed,  and  that  the 
appellants  have  their  costs  in  the  court  below  and  of  this 
appeal,  and  that  the  cross  appeal  be  dismissed  with  costs. 

Solicitors  for  the  appellants:  Johnsons^  Uploru,  Budd& 
Atket/. 

Solicitors  for  the  respondents :  Harrison^  Beal  &  Har- 
rison.. 

S«'e  Moak's    rndprhill  on  Torts,  31  privity  of  the  master  be  proved.     Oth- 

et  stq.;  2(>   Alb.  L.  J.,  04,  40  Am.  Kep.,  erwise,  if  tbe  servant  is  acting  on  his 

2'2ii  note.  own  account,  and   not  executing   the 

The  master  is  liable  for  every  wrong  commands  or  doing  the  work  of  his 

of  his  servant. commiltetl  in  the  course  master:  Maddox  c.  Brown,  71  Maine, 

of  his  service,  and  for  tlie  master's  l)en-  43*2. 

efit,  though  no  express    command  or  A  railroad  company  is  not  liable  for 
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the  tortious  acts  of  its  agents,  or  em-  does  not  always  depend  upon  the  fact 

ployes,  done  outside  of  the  line  or  scope  that  the  carrier  owes  a  duty  or  is  under 

of  their  employment,  unless  such  cor-  some  obligation  to  the  party  injured, 

poration   had    directed    or   authorized  The  true  test  by  which  to  determine 

them  to  do  the  act,  or  ratified  it  after  the  liability  of  the  master  for  the  acts 

it  was  done  :  Gilliam  v.  8.  &  N.,  etc.,  of  his  servant  in  all  this  class  of  cases 

1  Alabama  L.  J.,  88,  14  Repr.,  10.  is,  was  the  wrongful  or  negligent  act 

In  order  to  make  a  muster  liable  in  done  in  the  course  and  within  the  scope 
tort  for  an  injury  caused  by  the  wrong-  of  the  employment  of  the  servant  or 
ful  or  negligent  act  of  his  servant,  it  agent :  Johnson  v.  C.  R.  I.  &  P.  R.  K. 
must  appear  that  the  act  was  within  Co.,  12  N.  West.  Repr.,  329,  Iowa, 
the  actual  or  apparent  scope  of  the  The  act  of  an  employe  of  a  railroad 
servant's  authority.  If  tlie  servant  was  company,  in  removing  a  trespasser 
not  acting  in  the  due  course  of  his  em-  from  a  train,  cannot  be  considered  the 
ployment.  but  in  contravention  of  his  act  of  the  company,  unless  he  was  em- 
duty,  and  against  his  master's  interest,  ployed  generally  to  remove  trespassers, 
the  master  is  not  liable.  or  specifically  to  remove  the  particular 

The  place  of  an  engineer  is  on  his  trespasser, 
engine,  and  his  duties  and  authority.  An  employer  is  liable  for  the  torts  of 
so  far  as  respects  the  management  of  an  employe  only  where  they  are  com- 
the  train,  are  subordinate  to  the  con-  mitted  in  the  course  of  his  employ- 
ductor.  An  engineer  has  no  authority  ment ;  but  an  employer  is  not  liable  for 
to  permit  persons  to  ride  u]X)n  the  a  irUful  injury  done  by  an  employe, 
train,  and  the  granting  of  any  such  though  done  while  in  the  course  of  his 
permission  by  him  is  an  act  beyond  the  employment,  unless  the  employe's  pur- 
scope  of  his  employment,  and  for  which  pose  was  to  serve  his  employer  by  the 
the  railroad  company  cannot  be  held  wilful  act.  Where  the  employe  is  not 
liable.  acting  in  the  course  of  his  employment, 

The  system  by  which  railroad  com-  the  employer  is  not  liable  even  for  the 
panies  ccmduct  their  business  has  been  employe's  negligence,  and  the  mere 
so  long  in  operation,  and  is  conducted  purpose  of  the  employe  to  serve  his 
with  such  a  degree  of  uniformity,  that  employer  has  no  tendency  to  bring  the 
its  geuernl  features  must  be  presumed  to  act  within  the  course  of  his  employ- 
be  known  and  understood  by  the  public,  ment  :  Marion  v.  Chicago,  etc.,  13  N. 
and  the  scope  of  the  servant's  apparent  Western  Repr.,  415,  Sup.  Ct.,  Iowa, 
authority  cannot  be  made  to  depend  A  son,  for  purposes  of  his  own,  in 
upon  the  ignorance  or  want  of  experi-  the  absence  of  his  father  and  without 
enceof  particular  individuals,  but  upon  his  knowledge,  took  his  father's  horse 
the  presumptions  which  the  public  at  and  carriage,  and  left  the  horse  unfast- 
large  have  a  right  to  draw  from  their  ened  in  the  street,  and  the  horse  being 
general  knowledge  of  the  powers  frightened  ran  away,  and  the  carriage 
usually  exercised  by  persons  occu|>ying  collided  with  the  plaintiff's,  and  injured 
their  positions  :  Chicago,  etc. ,  n.  Casey,  the  same  :  Held  that  the  father  was  not 
9  Bradw.  (Ills.),  632.  liable  :   Maddox  v.  Brown,  71   Maine, 

In  an  action  of  damages  for  ejection  432. 

from  a  railroad   station-house,  an  in-  Although  one  is  trespassing  in  board- 

struction  to  the  jury  ''  that  to  find  for  ing  a  train,  yet,  after  he  has  got  aboard, 

the  plaintiff,  it  must  appear  from  the  he  must  not  be  forcibly  ejected  while 

evidence   that    the    agent    used   more  the  train  is  in  motion :   Harbinger  v. 

force  than  was  reasonably  necessary,  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  15  N,   Y. 

and   that  by  reason  of  the  excessive  Weekly  Dig.,  392. 

force  the  plaintiff   was    injured,  and  The  master  is  liable  if  the  servant, 

they  were  advised   that  it  was  their  while  engaged  in  the  discharge  of  his 

duty  to  consider  the  resistance  made  by  duty,  uses  more  force  than  necessary 

plaintiff  and  the  force  used,  and  all  the  to  keep  trespajiisers  from  the  car :  Har- 

circumstances  and  the  conduct  of  the  binger  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 

parties."  held,    unobjectionable.     The  15  N.  Y.  Weekly  Dig.,  392. 

rule  that  carriers   of    passengers  are  Where  a  servant,  while  on  an  errand 

liable   for  the   negligent  or  wrongful  for  his   master,  drove  against  a  foot 

acts  of  their  servants  and  employes,  passenger,  it  was  held  that  the  plain - 

31  Eng.  Rep,  '  97 


770                                         INDIAN  APPEALS.  [VoL  V. 

1878        Burraah  Trading  Corporation  v.  Mirza  Maliomed  Ally  Sherazee.         J.C. 

tiff,  in  an  action  for  the  injury,  had  the  carrier,  and  all  their  acts,   so  far  as 

burden   of  showing  that   the  servant  they  have  a  direct  connection  with  the 

was  not  engaged  in  the  course  of  his  performance  or    non  -  performance  of 

employment,  but  was  driving  around  the  carrier's  contract,  must  be  held  to 

for  pleasure.  be  the  acts  of  the  carrier  itself. 

A  master  is  liable  for  an  injury  done  Where  a  passenger,  lawfully  upon  a 

by  his  servant  in  the  course  of  his  em-  train  of  cars,  is  wilfully  assaulted  by  a 

ployiiient,  where  the  latter  acted  care-  brakeman  upon  such  train,  the  railroad 

lessly  and  recklessly  and  in  negligent  company  is  liable  for  the   injury  in- 

disregard  of  his  master's  instructions,  flicted:    Chicago  &  Eastern  111.,  etc.,  t. 

but  not,  if  the  injury  was  wanton,  wil-  Flexman,  9  Bradw.  (Ills.),  250,  affirmed 

ful   and   intentional.     Recklessness  is  108  Ills.,  546. 

only  a  high  degree  of  negligence,  and  While  the  defendant's  servant,  em- 

the    master's    responsibility    is    only  ployed  for  a  certain  period  to  do  gen- 

aflfected   by  the   degree :  Cleveland  v.  eral  farm  work  on  defendant's  fann, 

Newsam,  45  Mich.,  62.  was  at  work  with  other  servants  in  a 

The   conductor    of,   or  a  brakeman  corn-field    cultivating    the    com,    the 

upon,  a  railroad  passenger  train  has  au-  plaintiff's  cow,  with  other  cattle,  broke 

thority  to  remove,  in  a  lawful  manner,  a  into  the  corn-field  from  an   adjoining 

trespasser  upon  the  platform  of  a  car,  farm.     In  driving  out  the  cattle,  the 

whether  the  authority  is  conferred  by  defendant's  servant  negligently  struck 

the  rules  of  the  company  or  not ;  it  is  the  cow  with  a  stone  and  killed  her, 

implied,   and   is   incident  to  his  posi-  before  she  had  left  the  field.     At  the 

tion:    HoflFman   v.    N.    Y.   Central,  87  time    the    defendant  was    away  from 

N.  Y.,  25,  affirming  47 id., 526  ;  Schultz  home.     In  lin   action   against  the  de- 

«.  Third  Av.  R.  R.,  46  id.,  211.  fendant  to   recover  damages    for  the 

The  fact  that  the  conductor  or  brake-  killing  of  the  plaintiff's  cow,  by  the 
man  acts  illegally  in  removing  a  tres-  defendant's  servant,  it  was  held,  that 
passer  upon  the  platform  of  a  car,  does  the  defendant  was  liable  :  Evans  v. 
not  exonerate  the  company  from  liabil-  Davidson,  53  Md.,  245  ;  S.  C,  36  Am. 
ity  ;  it  is  liable  for  his  action  in  the  Rep.,  400,  403  note, 
scope  of  his  employment.  In  the  ab-  A  toll-gate  keeper  having  charge  of 
sence  of  a  finding  or  proof  that  the  au-  the  gate  at  all  times,  but  not  required 
thority  was  exercised  as  a  mere  cover  to  collect  toll  at  night  after  nine  o'clock, 
for  accomplishing  an  independent  and  let  the  draw  of  the  gate  down  upon  the 
wrongful  purpose  of  his  own,  the  com-  plaintiff,  who  was  endeavoring  to  pasa 
pany  is  liable,  although  the  act  was  the  gate  after  that  hour,  and  injured 
reckless  and  illegal,  and  a  breach  of  him.  Held,  the  company  was  liable : 
his  duty  :  Hoffman  v.  N.  Y.  Central,  Noblesville,  etc.,  v.  Gause,  76  Ind., 
87  N.  Y.,  25,  affirming  46  id.,  526  ;  142,  40  Am.  R.,  224. 
Macer  v.  Third  A  v.  R.  R. ,  47  N.  Y.  Defendant  was  the  owner  of  a  ferry- 
Super.  Ct.  R.,  461  ;  Penn.  Co.  v.  Too-  boat  running  across  the  Hudson  river 
mey,  91  Penn.  St.  R.,  256.  between  H.  and  A.    WHien  the  boat  was 

While  it  is  a  general  rule,  that  where  making  its  regular  trip  across  from  A. 
an  employe  goes  outside  the  line  of  his  to  H.,  the  pilot  in  charge  took  on  at  A. 
employment,  and  for  purposes  of  his  a  boatman,  agreeing,  without  compen- 
own,  inflicts  an  injury  upon  the  person  sation,  to  put  him  on  board  his  boat, 
of  one  who  has  no  claim  upon  the  em-  which  was  part  of  a  tow  passing  up 
plover,  arising  from  any  special  relation  the  river.  Similar  acts  had  occasion- 
existing  between  them,  the  employer  ally  been  done  before,  but  without  the 
is  not  liable  ;  yet,  in  the  case  of  a  com-  knowledge  or  consent  of  the  defendant, 
mon  carrier  of  passengers,  the  rule  does  The  ferryboat  diverged  from  its  course 
not  apply.  to   reach   the  tow,   and,   through  the 

A   common   carrier  owes  a  duty  to  negligence  of  those  in  charge,  collided 

passengers,  that  they  shall,  during  the  with   a  canal   boat   attached   thereto ; 

truiisit,  be  protected  from  all  dangers,  upon  which  was  plaintiff's   intestate, 

so  far  us  the  efforts  of  tlie  carrier  and  who  was  thrown  by  the  collision  into 

its  servants  can    be  made  available,  the  river  and  drowned.     In  an  action 

As  to  such  passenger,  the  servants  of  to  recover  damages  for  the  death,  held, 

the  carrier  stand  in  the  place  of  the  that  those  in  charge  of  the  ferryboat 
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were,  at  the  time  of  the  accident,  en-  and  held  down  the  lever,  when  the 
fi^a^ed  in  the  defendant's  business,  and  boiler  exploded  and  plaintiff  was  in- 
Iie  was  responsible  for  their  negligent  jured.  In  an  action  to  recover  dam- 
act,  and  that  therefore  a  direction  of  a  ages,  held,  that  the  act  of  C.  was 
verdict  for  him  was  error  :  Quinn  v.  reckless  and  foolhardy,  and  as  he  was 
Power,  87  N.  Y.,  535.  acting  in  defendants' business,  although 
Defendants^  who  were  boilermakers,  in  making  the  test,  he  went  beyond 
placed  a  new  boiler  manufactured  by  their  expressed  wishes,  they  were 
them  in  a  public  street,  in  front  of  chargeable,  and  that  a  refusal  to  sub- 
their  manufactory,  and  directed  C,  mit  the  question  to  the  jury  was 
their  superintendent,  to  test  it.  Acus-  proper:  Ochsenbein  v.  Shapley,  85 
tomer  requested  that  it  should  be  tested  N.  Y.,  214. 

under  a  pressure  of  one  hundred  and  If  one  agrees  to  furnish  another  with 

eighty  pounds.     S.,  one  of  the  defend-  a  team  and  suitable  driver,  he  is  guilty 

ants,  replied  that  one  hundred  and  fifty  of  negligence  if  he  does  not  furnish 

pounds  was  enough.     C.  and  the  cus-  such  a  driver,  and  he  must  bear  all  loss 

tomer  started  for  the  street,  and,  upon  or  damage  occasioned  to  the  team  in 

the  latter  again  expressing  a  wish  for  consequence  of  the  incapacity  and  neg- 

a    test    to    one    hundred    and    eighty  ligence  of  the  driver, 

pounds,  0.  replied  that  he  would  test  The  employer  would  be  liable  for  the 

it   *'to  two   hundred   anyhow."    The  acts  of  the  driver  done  in  pursuance  of 

tests    began     with     the    safety-valve  his  orders,  but  the  owner  would  be 

loaded  to  a  pressure  of  one  hundred  liable  for  the  results  of  his  incompe- 

and  ninety-eight    pounds  ;    when  the  tency  :  Ames  v.  Jordan,  71  Maine,  540. 
steam  began  to  escape,  C.  took  hold  of 


[6  Indian  Appeals,  83.] 
J.C.,*  Nov.  8,  9;  Dec.  8,  1878. 

*Rameshur  Pershad  Narain  Singh,    Plaintiff ;     [33 
and  Koonj  Behari  Pattuk  and  Another,  Defendants. 

ON    APPEAL    FROM   THE    HIGH    COURT   AT    BENGAL. 
Artificial  Watercourse — Right  to  die  Flow  of  Water — Presumption. 

The  right  to  the  water  of  a  river  flowing  in  a  natural  channel  through  a  man's 
land,  and  the  right  to  water  flowing  to  it  through  an  artificial  watercourse  constructed 
on  his  neighbor's  land,  do  not  rest  on  the  same  principle.  In  the  former  case  each 
successive  riparian  proprietor  is  prima  facie  entitled  to  the  unimpeded  flow  of  the 
water  in  its  natural  course,  and  to  its  reasonable  enjoyment  as  it  passes  through  his 
land,  as  a  natural  incident  to  his  ownership  of  it.  In  the  latter  any  right  to  the  flow 
of  the  water  must  rest  on  some  grant  or  arrangement,  either  proved  or  presumed, 
from  or  with  the  owners  of  the  lands  from  which  the  water  is  artificially  brought,  or 
on  some  other  legal  origin. 

Woijd  V.  Waua{^)  approved. 

Held,  in  this  case  that  the  plaintiff's  legal  right  to  the  enjoyment  of  water  over- 
flowing from  an  artificial  reservoir  through  an  artificial  watercourse  on  his  neighbor's 
(the  defendant's)  land  should  be  presumed  from  the  circumstances  under  which  the 
same  were  presumably  created  and  actually  enjoyed  ;  subject  to  the  defendant's  right 
to  the  use  of  the  water  for  the  purpose  of  irrigating  his  lands  by  proper  and  requisite 
channels  and  other  proper  means. 

*  Prenent :  Sir  James  W.  Colvile,  Sir  Barnks  Peacock,  Sir  Montague  E. 
Sunn  and  Sir  Robert  F.  Collier. 

(•)  3  Ex.,  748  ;  18  I^.  J,  (Ex.),  805, 
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Appeal  from  a  decree  of  the  High  Court  (Aug.  18, 1874,) 
reversing  a  decree  of  the  Subordinate  Judge  of  Gya  (July 
31, 1873),  and  dismissing  the  suit  of  the  above  named  ap- 
pellant. 

The  facts  of  the  case  are  stated  in  the  judgment  of  their 
Lordships. 

The  object  of  the  suit  was  to  have  established  an  alleged 
ancient  right  as  against  the  respondents,  his  neighboring 
proprietors,  to  have  certain  of  the  plaintiffs  villages,  five  in 
number,  irrigated  out  of  a  "  tal"  or  artificial  reservoir  of 
water  existing  on  the  respondents'  land  of  Mahooet,  and  to 
34]  have  certain  dams  erected  *and  channels  for  water  cut 
by  the  respondents  removed  and  filled  up,  and  to  have  a 
channel  by  which  the  plaintiff  alleged  he  had  been  in  the 
habit  of  receiving  water  for  irrigation  re-opened,  and  the 
respondents  perpetually  restrained  from  wasting  the  waters 
of  their  '*tal,"  or  from  ever  discharging  its  waters,  except 
towards  the  plaintiff's  villages  and  through  that  particular 
channel. 

Tlie  respondents,  in  substance,  resisted  the  plaintiff's  claim 
on  the  ground  that  the  "tal"  in  question  was  kept  up  by 
them  on  their  own  land  for  their  own  irrigation,  and  was 
supplied  by  the  '* collected  rain  water"  which  ran  into  it, 
and  that  they  were  entitled  to  use  that  water  for  their  own 
benefit,  and  that  the  plaintiff  had  no  right  such  as  he 
claimed. 

The  Subordinate  Judge  deputed  an  Ameen  to  visit  the 
ground  and  make  a  map  and  local  investigation.  The  gen- 
eral effect  of  his  report  was  that  the  plaintiff's  irrigation  nad 
suffered  from  the  grandees  or  dams  which  the  defendants 
had  raised,  and  from  the  passages  which  they  had  cut  to  let 
the  water  tlow  out  of  their  "tal"  towards  their  own  lands. 

The  Subordinate  Judge  directed  that  the  plaintiff's  claims 
be  granted,  and  ordered  that  a  decree  be  given  to  the  plain- 
tiff, and  the  right  to  irrigate  the  lands  of  mouzah  Chahul,  &c., 
with  the  water  of  the  Mahooet  Tal ;  that  the  outlet  which, 
contrary  to  long  established  usage,  has  been  recently  dug 
on  the  west  of  the  tal  for  carrying  the  water  to  the  Nuddi 
Ponwar,  be  filled  up,  and  the  new  "kurrah"  issuing  out 
of  the  eastern  kunwa  lying  between  the  spots  marked  [native 
character]  and  [native  character]  in  the  Ameen' s  map  be  shut 
up;  that  the  grandees  Nos.  1  and  2  be  thrown  down,  and 
the  plaintiff  be  authorized  to  keep  clear  the  passage  for  water 
from  the  Mahooet  Tal  to  the  reservoir  of  the  bund  of  mouzah 
Chahul,  and  that  the  defendants  be  for  ever  prevented  to 
let  out  the  water  of  the  tal  of  Mahooet  towards  the  villages 
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of  any  proprietors  excepting  those  of  the  plaintiflE,  and  that 
tiie  cost,  besides  interest  at  8  annas  per  centum  per  mensem, 
from  tlie  date  of  tlie  decision  to  tlie  day  of  payment,  be 
charged  to  the  defendants. 

•  The  High  Court  (Phear  and  Morris,  JJ.)  reversed  this  de- 
cision, and  were  of  opinion  "  that  the  plaintiff  had  failed  to 
make  any  such  right  as  would  entitle  him  to  restrain  the 
defendant  from  *the  use  of  the  water  which  passes  [35 
along  the  channel  from  the  tal  Mahooet  to  the  tdl  Chahul, 
and  that  therefore  the  plaintiff's  suit  ought  to  be  dismissed." 
They  "accordingly  reversed  the  decision  of  the  Lower 
Court,  and  dismissed  the  plaintiff's  suit  with  costs  in  both 
courts." 

C.  W.  Aratlioon^  for  the  appellant,  contended  that  ac- 
cording to  the  razinamah  of  the  6th  of  April,  1831,  whenever 
there  was  any  necessity  for  discharging  the  water  of  Tal 
Mahooet,  it  ought  to  be  discharged  towards  Tal  Chahul,  and 
in  no  other  direction,  and  anyhow  the  respondents  were 
bound  thereby  not  to  open  the  said  tal  towards  the  river 
Ponwar.  The  evidence  and  the  Anieen's  report  established 
the  ancient  prescriptive  right  of  the  appellant  to  irrigate  his 
mouzahs  out  of  water  from  Tal  Mahooet ;  and  the  acts  re- 
cently done  by  the  respondents  in  placing  dyber  (grandees) 
in  the  eastern  khonwa  to  divert  the  water  into  the  Bahaween 
river,  and  in  cutting  an  outlet  on  the  west  of  Tal  Mahooet, 
were  done  with  a  view  to  hinder  the  appellant  from  the  just 
and  rightful  use  of  the  water  by  him,  and  not,  as  supposed 
by  the  High  Court,  to  irrigate  their  own  lands.  The  re- 
spondents had  not  an  unqualified  right  to  the  water  in  the 
Tal  Mahooet,  and  it  was  a  mistake  to  say  that  the  plaintiff 
sought  to  restrain  them  altogether  from  the  use  of  it. 

Doyne^  for  the  respondents,  contended  that  the  appellant 
had  failed  to  show  any  ground  on  which  he  should  be  held 
to  have  acquired  a  right  to  interfere  with  the  respondent's 
use  and  enjoyment  of  their  own  water.  Tlie  reservoir  in 
question  was  an  artificial  one,  the  respondents  were  not 
claiming  exclusive  right  in  a  natural  stream,  the  whole  ir- 
rigation was  merely  artificial,  and  therefore  the  appellant 
had  no  right  to  prevent  their  diverting  at  their  own  discre- 
tion the  waters  of  their  own  reservoir  for  the  irrigation  of 
their  own  lands.  [Sir  Montague  E.  Smith  :  Do  you  con- 
tend that  there  can  be  no  right  acquired  by  user  in  an  arti- 
ficial channel?]  See  Arkwright  v.  Oell(^\  which  is  an 
authority  in  the  negative.     [Arathoon  referred  to  Hblker  v. 

(')  6  M.  A  W.,  208. 
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PorUt(*),  Sir  Montague  E.  Smith  :  If  an  artificial  water- 
course is  allowed  for  some  time  to  empty  itself  on  another's 
36]  land,  *his  consent  thereto  is  implied,  and  it  may  have 
been  for  a  corresponding  advantage  to  him.]  See  Gale  on 
Easements  f2d  ed.],  p.  181  h.  [Sir  Robert  P.  Collier  re- 
ferred to  Mago7'  v.  C/iadwick  {').]  It  is  contended  that  the 
overflow  upon  a  neighbor's  premises  gives  that  neighbor  no 
right  to  a  continuance  of  the  overflow,  even  though  it  has 
lasted  for  a  century.  Reference  was  then  made  to  Wood  v. 
Waud  ("),  and  Mason  v.  Shiewsbury  and  Hereford  Railway 
Company  {^).  Tlie  intention  of  the  respondents  was  not  to 
hinder  the  appellant's  use  of  the  water,  but  to  irrigate  their 
own  fields,  in  consequence  of  which  the  water  was  drained 
away  to  the  Bahaween  river.  [Sir  Montague  E.  Smith: 
But  it  may  have  been  that  originally  there  was  a  natural 
overflow  of  the  river  on  the  appellant's  land,  and  that  you 
were  allowed  to  interfere  with  it  on  terms  of  the  appellant 
leaving  the  water  after  you.]  The  particular  channel  which 
leads  to  the  reservoir  is  an  artificial  one.  It  is  merely  a  case 
of  storing  water  for  the  dry  season,  and  the  water  comes 
down  to  the  reservoir  in  the  rainy  season  by  this  channel. 
[Sir  Montague  E.  Smith  :  There  seems  to  have  been  some- 
thing like  a  general  system  of  irrigation,  by  a  succession  of 
tanks,  giving  rise  to  tiie  presumption  of  a  general  agreement. 
It  is  a  strong  thing  to  say  that  a  person  whose  land  has  been 
irrigated  for  so  many  years  has  no  right.]  It  is  not  shown 
that  the  appellant  contributes  in  any  way  to  the  maintenance 
of  tank  Mahooet,  or  could  complain  it  the  respondents  al- 
lowed it  to  go  to  ruin.  There  is  no  presumption  of  any 
grant  to  him,  or  of  any  right  being  vested  in  him.  If  any 
right,  what  right?  A  right  to  an  overflow  after  respondents 
liave  had  the  full  use  of  all  the  water  to  any  extent  they 
please.  [Sir  Montague  E.  Smith  :  No  ;  the  right  to  over- 
flow after  you  have  used  the  water  for  certain  purposes — ^i.e., 
for  irrigation.]  It  is  most  difficult  to  say  what  is  overflow 
or  excess  water,  what  is  the  proper  farming  discretion,  as  it 
were,  as  to  its  user,  whether  a  person  who  has  an  unlimited 
right  to  use  water  for  irrigation  purposes  uses  too  much. 
Arathoon  replied. 

37]     *Dec.     3.  The  judgment  of  their  Lordships  was  deliv- 
ered by 

Sir  Montague  E.  Smith  :    In   this  suit  the  appellant 
(plaintiff  below),   the  owner  of  mouzah  Chahul  and  four 

Q)  Law  Rep.,  8  Ex.,  107 ;  4  Eng.  Rep.,        (*)  11  Ad.  k  E.,  585. 
480.  affirmed  12  id.,  520.  («)  3  Ex.,  748;  18  L.  J.  (Ex.),  805. 

(*)  Law  Rep.,  6  Q.  B.,  678. 
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otiiPF  mouzalis,  complained  of  the  diversion  of  water,  which, 
as  lie  alleged,  ought  to  flow  from  an  adjoining  estate  belong- 
ing to  the  defendant,  called  mouzali  Mahooet,  to  his  own. 

Maiiooet  lies  to  the  south  of  the  plaintiff's  mouzahs,  and 
the  land  falls  in  a  northerly  direction  from  Mahooet  towards 
them. 

A  large  reservoir,  called  Mahooet  Tal,  formed  by  artificial 
embankments,  has  existed  for  a  long  time  in  the  defend- 
ant's mouzah.  It  appears  to  be  fed  partly  by  water  which 
is  brought  from  a  natural  river  by  artificial  channels,  and 
partly  by  the  collection  of  the  rainfall  on  the  adjoining  land, 
and  was  undoubtedly  created  for  irrigating  purposes.  A 
large  khonwa  (overflow  channel)  has  been  cut  on  the  east- 
ern side  of  this  tal  running  in  a  northerly  direction,  by  which, 
and  by  other  channels,  water  from  this  tal  has  flowed  to 
another  and  lower  tal  constructed  at  the  northern  extremity 
of  mouzah  Mahooet,  and  mainly  upon  it,  called  Chahul  Tal, 
from  which  last  tal  the  water  is  carried  by  several  channels 
to  mouzah  Chahul  and  the  other  mouzahs  of  the  plaintiff, 
for  the  purpose  of  irrigating  them. 

According  to  the  evidence  in  the  case,  this  system  of  irri- 
gation has  existed  beyond  living  memory. 

The  complaint  of  the  plaintiff  is  that  the  defendant  has 
placed  two  grandees  or  dams  in  the  khonwa  above  described, 
and  has  also  cut  a  new  channel  from  the  northern  part  of 
the  khonwa,  the  effect  of  which  is  to  prevent  the  water  in 
the  khonwa  from  flowing  to  the  Chahul  Tal,  and  to  divert 
it  altogether  from  his  mouzahs.  He  also  complains  that  the 
defendant  has  prevented  the  water  issuing  from  the  tal  on 
its  western  side  from  flowing  to  his  land  as  it  had  formerly 
done,  and  has  carried  it  into  or  in  the  direction  of  the  river 
Ponwar. 

The  plaintiff  does  not  dispute  the  right  of  the  defendant  to 
use  the  water  of  the  Mahooet  Tal  for  irrigating  that  mouzah, 
but,  subject  to  that  use,  claims  as  a  right,  that  the  ovei-flow 
water  of  the  tal  and  the  surplus  water,  after  irrigating  the  de- 
fendant's *mouzah,  shall  be  allowed  to  flow  in  the  [38 
accustomed  manner  to  his  mouzahs. 

The  defence,  as  their  Lordships  understand  it,  is  twofold. 
In  the  first  place,  the  defendant  denies  the  plaintiff's  right 
to  any  of  the  water  flowing  from  the  tal ;  and,  secondly,  he 
contends  that  if  any  right  exists,  it  is  to  the  overflow  of  the 
tal  only,  and  that  he  has  not  infringed  this  limited  right. 

The  Subordinate  Judge  passed  a  decree  in  favor  of  the 
plaintiff,  declaring  him  to  have  the  right  to  irrigate  the  lands 
of  his  mouzahs  with  the  water  of  the  Mahooet  Tal,  and  giv- 
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ing  relief  against  what  he  found  to  be  wrongful  diversions 
of  the  water  in  the  manner  which  will  be  hereafter  com- 
mented upon. 

Upon  appeal  to  the  High  Court  this  decree  was  reversed. 
The  judges  of  that  court  seem  to  have  considered  that  the 
plaintiff  had  put  his  claim  in  such  a  way  that,  if  affirmed. 
It  would  deprive  the  defendant  of  the  use  of  the  water  of 
Mahooet  Tal  for  irrigating  his  own  mouzah.  Their  Lord- 
jsliips,  however,  do  not  understand  the  claim  to  be  so  ex- 
tensive as  it  was  thus  assumed  to  be.  It  does  not  very 
distinctly  appear  whether  the  judges  of  the  High  Court 
meant  to  decide  that  the  plaintiff  had  not  such  a  right  as 
they  considered  him  to  have  claimed,  or  that  he  had  estab- 
lished no  right  wliatever  to  the  flow  of  any  of  the  water 
issuing  from  Mahooet  Tal.  They  rested  their  judgment,  how- 
ever, in  a  great  degree  on  the  fact  that  the  tal  and  khonwa 
are  artificial  works  erected  on  the  defendant's  own  mouzah. 

There  is  no  doubt  that  the  right  to  the  water  of  a  river 
flowing  in  a  natural  channel  through  a  man's  land,  and 
the  right  to  water  flowing  to  it  tlirough  an  artificial  water- 
course constructed  on  his  neighbors  land,  do  not  rest  on 
the  same  principle.  In  the  former  case  each  successive  ripa- 
rian proprietor  is,  prima  facie,  entitled  to  the  unimpeded 
flow  of  the  water  in  its  natural  course,  and  to  its  reasonable 
enjoyment  as  it  passes  through  his  land,  as  a  natural  incident 
to  his  ownership  of  it.  In  tlie  latter,  any  right  to  the  flow  of 
the  water  must  rest  on  some  grant  or  arrangement,  either 
proved  or  presumed,  from  or  with  the  owners  of  the  lands 
from  which  the  water  is  artificially  brought,  or  on  some 
other  legal  origin.  The  above  distinction  seems  to  be  now 
clearly  established,  for,  although  it  was  said  by  the  Court 
39]  of  Queen's  Bench,  in  the  *case  of  Magor  v.  CJiadwick  (*) 
that  it  was  no  misdirection  to  tell  the  jury  ''that  the  law  of 
watercourses  is  the  same,  whether  natural  or  artificial,"  it 
was  held  in  a  subsequent  case,  which  appears  to  their  Lord- 
ships to  be  correctly  decided — TFiooc?  v.  TFa?^  (')— that  this 
expression  is  to  be  considered  as  applicable  to  the  partic- 
ular case,  and  that,  as  a  general  proposition,  it  would  be 
too  broad.  On  the  other  hand,  it  appears  to  their  Lordships 
that  the  proposition  that  a  right  to  the  use  of  water  flowing 
through  an  artificial  channel  cannot  be  presumed  from  the 
time,  manner,  and  circumstances  of  its  enjoyment,  is  equally 
too  broad  and  untenable. 

It  was  said  by  the  court  in  Wood  v.  Waud  (•) : 

(')  11  A.  &  E.,  686.  («)  3  Ex.,  748 ;  18  L.  J.  (Ex.).  S06. 

(»)  S  Ex.,  at  p.  777. 
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*'  We  entirely  concur  with  Lord  Deiiman,  C.  J.,  that  *  the 
proposition  that  a  watercourse  of  whatever  antiquity,  and 
m  whatever  degree  enjoyed  by  numerous  persons,  cannot  be 
enjoyed  so  as  to  confer  a  right  to  the  use  of  the  water,  if 
proved  to  have  been  originally  artiticiiil,  is  quite  indefen- 
sible;' but,  on  the  other  hand,  the  general  proposition  that, 
U7id€r  all  chcu7nsiances^  the  Tight  to  watercourses,  arising 
from  enjoyment,  is  the  same,  whether  they  be  natural  or 
artificial  cannot  possibly  be  sustained.  The  right  to  artificial 
watercourses,  as  against  the  party  creating  them,  surely  must 
depend  upon  the  character  of  the  watercourse,  whether  it 
be  of  a  permanent  or  temporary  nature,  and  upon  the  cir- 
cumstances under  which  it  is  created.  The  enjoyment  for 
twenty  yearsof  a  stream  diverted  or  penned  up  by  permanent 
embankments  clearly  stands  upon  a  different  footing  from 
the  enjoyment  of  a  flow  of  water  originating  in  the  mode  of 
occupation  or  alteration  of  a  person's  property,  and  presum- 
ably of  a  temporary  character,  and  liable  to  variations." 

In  a  case  which  occurred  soon  after  this  decision,  Oreat- 
rex  v.  Hayward  ('),  Baron  Parke  shortly  states  the  principle 
thus  : 

*' The  right  of  the  party  to  an  artificial  watercourse,  as 
against  the  party  creating  it,  must  depend  upon  the  char- 
acter of  the  watercourse  and  the  circumstances  under  which 
it  was  created." 

*Jn  the  case  then  in  question  the  court  considered  [40 
that  tlie  watercourse  was  of  a  temporary  nature  only,  and 
that  no  right  had  been  acquired  by  an  enjoyment  of  twenty 
vears. 

In  a  subsequent  case  the  Court  of  Queen's  Bench  directed 
a  new  trial,  on  the  ground  that  the  jury  might  have  been 
misled  by  the  direction  of  the  learned  judge  who  tried  the 
cause,  to  the  effect  that  if  the  stream  were  an  artificial  one 
no  right  whatever  could  have  been  acquired  in  it.  The  court 
held  the  direction  was  incorrect,  "because"  (in  thewordsof 
the  court)  "althought  it  may  have  been  an  artificial  water- 
course, it  may  still  have  been  originally  made  under  such 
circumstances,  and  have  been  so  used,  as  to  give  all  the 
rights  that  the  riparian  proprietors  would  have  had,  had  it 
been  a  natural  stream"  :  Sutcliffe  v.  Booth  ('). 

What  then,  is  the  character  of  tlie  reservoir  and  water- 
courses now  in  dispute,  and  what  are  the  circumstances 
Tinder  which  they  were  presumably  created,  and  have  been 
actually  enjoyed  ?  In  the  first  place,  as  a  question  of  fact,  the 
Mahooet  Tal  appears  to  be  of  a  permanent  nature.     Next, 

(»)  8  Ex.,  293.  («)  82  L.  J.  (Q.B.),   136. 

31  En  a.  Rep.  98 
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the  construction  of  the  Chahul  Tal,  which  receives  the  sur- 
plus water  of  the  upper  tal,  by  means  of  the  khonwa  and 
other  channels,  indicates  that  a  permanent  and  connectt-d 
system  of  irrigation  for  what  are  now  the  plaintiflTs  and  de- 
fendant's mouzuhs,  beneficial  to  both  estates,  was  by  these 
means  provided.  The  fact  that  this  lower  reservoir,  which 
seems  to  have  acquired  the  name*of  the  Chahul  Tal,  was 
built  mainly  on  the  defendant's  mouzah,  leads  irresistibly 
to  the  conclusion  that  it  was  constructed  by,  or  with  the  con- 
sent of,  the  then  owner  of  that  mouzah  ;  and  it  is  evident, 
from  its  situation,  that  its  main,  if  not  only,  use  was  to 
store  water  for  the  convenient  irrigation  of  the  plaintiff's 
mouzahs.  Then  it  is  proved  that  the  water  has  been  used 
and  enjoyed  for  irrigating  these  mouzahs  from  a  time  be- 
3'ond  living  memory.  It  appears  to  their  Lordships  that, 
from  all  these  facts,  a  presumption  fairly  arises  that  this 
enjoyment  had  an  origin  which  conferred  a  right. 

it  may  be  that  at  the  time  when  this  system  of  irrigation 
was  adopted  the  mouzahs  now  belonging  to  the  plaintiff 
and  the  defendant  formed  one  estate,  and  if  so,  on  severance, 
the  right  to  the  continued  flow  of  the  water  in  the  accus- 
41]  tomed  channels  would  *arise  and  subsist  (see  on  this 
point  Watis  v.  Kelson {'));  or,  if  the  mouzahs  were  always 
separate,  it  may  be  that,  by  the  construction  of  the  Mahooet 
Tal,  water  was  intercepted  which  would  naturally  have 
flowed  to  Chahul,  and  that  this  or  some  other  consideration 
existed,  which  led  to  an  agreement  between  the  proprietors 
respecting  the  use  of  the  water. 

Other  circumstances  were  proved  which  support  the  pre- 
sumption of  a  legal  right  to  the  enjoyment  of  the  water. 

In  1831  proceedings  were  taken  in  the  Criminal  Court  of 
zillah  Berar  by  the  owners  of  Chahul  against  some  ryots  of 
Mahooet  in  consequence  of  their  having  closed  the  khonwa 
from  Mahooet  Tal  to  Chahul  Tal,  which  led  to  a  razinamah 
being  come  to,  dated  the  6th  of  April,  1831,  between  the 
Elakadars  of  the  two  mouzahs.  in  that  agreement  the 
khonwa  is  described  as  being  then  an  ancient  one.  It  re- 
cites that  disputes  arose  respecting  '*  the  closing  of  along 
standing  khonwa  of  water  of  the  tal  of  mouzah  Mahooet." 
The  arrangement  come  to  is  thus  expressed  : 

'*Now  between  our  client  aforesaid  and  the  said  Rajah 
Saheb  a  compromise  has  been  made  in  this  manner:  that 
when  the  water  of  the  '  tal'  of  mouzah  Mahooet  aforesaid  is 
about  to  overflow,  and  there  happens  to  be  any  necessity 
for  discharging  the  same,  at  that  time  our  client  aforesaid 

(')  Law  Rep.,  6  Ch.,  166. 
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shall  discharge  the  water  of  the  said  'negar'  towards  the 
'tal'  of  mouzah  Chahiil,  &c.,  tlirough  the  course  of  the  long 
standing  'negar,'  which  tlie  Elakadar  of  Chahul,  &c.,  de- 
clares to  be  a  '  kunwa';  that  they  shall  not  open  it  towards 
the  River  Ponwar  or  in  any  other  direction.  And  that  the 
power  of  closing  and  opening  the  'negar'  of  the  'tal'  of 
mouzah  Mahooet  aforesaid,  rests  with  the  Elakadar  of  the 
said  Mahooet. 

" As  Moulvi  Kasini  All,  'Elakadar'  of  mouzah  Mahooet, 
has  acknowledged  the  *  kunwa'  of  'tal'  Mahooet  towards 
the  mouzah  Chahul,  &c.,  therefore  a  mutual  adjust- 
ment has  been  effected,  and  the  contents  of  tiie  razinamah 
are  true." 

The  effect  of  this  arrangement  seems  to  be  that  the  over- 
flow of  the  tal  shall  be  always  discharged  through  the 
khonwa,  and  in  no  other  direction.  Tiiis  agreement  appears 
to  refer  only  to  the  *overflow  water  discharged  from  [42 
the  tal  through  the  khonwa  (which  was  then  apparently  the 
only  matter  in  dispute);  but  it  is  a  clear  acknowledgment 
of  a  right  to  this  overflow.  This  is  made  plain  by  the 
statement  that  "the  Elakadar  of  mouzah  Mohooet  has  ac- 
knowledged the  khonwa  of  Tal  Mahooet  towards  the  mouzah 
Chahul." 

It  was  objected  that  this  razinamah  does  not  bind  the  pro- 
prietor of  Mahooet ;  but  although  it  was  apparently  made 
between  tenants,  it  seems  to  have  been  subsequently  acted 
on,  and  may  be  properly  used  to  explain  the  character  of  the 
enjoyment  of  the  water. 

The  parties  were  again  before  the  Criminal  Court  in  1864 ; 
theElnkadarof  Mahooet  being  on  this  occasion  the  complain- 
ant. What  then  occurred  appears  in  the  following  record 
of  the  proceedings: 

"  Case  in  respect  of  the  dispute  for  the  use  of  the  water  of 
Tal  Mahooet. 

"  It  is  evident  that  the  property  in  dispute  lies  in  mouzah 
Mahooet,  and  is  known  by  the  name  of  tal. 

"It  appears  that  both  parties  claim  the  right  to  use  the 
water  collected  in  this  tal.  The  point  at  issue  is  this: 
Whether  one  party  alone  has  the  right  to  the  water,  or  both 
the  parlies  are  entitled  to  the  use  of  it  ?  It  seems  that  a  pro- 
tracted period  has  elapsed,  that  a  dispute  had  occurred  re- 
garding this  very  tal  between  the  parties  concerned  in  the 
present  case.  From  the  razinamah  (deed  of  compromise) 
filed  by  the  second  party,  against  the  genuineness  of  which 
the  first  party  has  no  reason  to  object,  the  above  dispute  ap- 
pears to  have  been  decided  as  follows  :    That  the  people  of 
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mouzah  Maljooet  had  entered  into  an  arrangement  with  the 
opposite  party  to  allow  the  water  of  the  tal  aforesaid  to 
flow  towards  the  Tal  Chahul,  and  not  to  allow  the  same  to 
flow  in  any  other  direction.  This  proves  that  although  the 
tal  is  situated  within  the  land  of  the  first  party,  and 
although  by  virtue  of  the  razinamah,  the  first  party  is 
vested  with  tlie  power  of  discharging  or  withholding  the 
water,  yet  the  opposite  party  is  entitled  to  the  use  of  the 
said  water  when  it  is  once  discharged.     Therefore  it  is 

'*  Ordered,  that  according  to  sect.  320  of  the  Criminal 
Procedure  Code,  the  first  party  shall  not  exclusively  hold 
43]  possession  of  the  *water,  the  subject  of  litigation,  till 
the  said  first  party  obtain  a  decision  from  a  competent  court 
declaring  that  he  is  entitled  to  hold  possession  without  the 
participation  of  any  other  person." 

The  Mahooet  proprietors  do  not  seem  to  have  challenged 
this  decision  of  the  magistrate  in  the  Civil  Court. 

Tiie  map  produced  by  the  Elakadars  of  mouzah  Mahooet 
in  the  course  of  the  proceedings  just  referred  to,  affords 
strong  evidence  in  support  of  the  claim  of  the  plaintiff,  that 
the  overflow  of  the  tal,  and  also  the  surplus  water  remaining 
after  the  irrigation  of  the  defendant's  mouzah,  ought  to  flow 
to  the  Chahui  Tal,  without  being  diverted  by  the  defendant, 
except  for  irrigating  mouzah  Mahooet,  and  it  seems  to  their 
Lordships  that  the  Subordinate  Judge  was  correct  in  attacli- 
ing  great  importance  to  this  map.  The  witnesses  for  the 
plaintiff,  to  whom  this  judge  gave  credit,  also  prove  a  con- 
tinuous use  and  enjoyment  of  the  water. 

It  is  not  inconsistent  with  the  plaintiff's  claim  that  the 
power  of  fixing  the  time  for  letting  off  the  oveiHow  from 
the  Mahooet  Tal  should  reside  with  the  defendant.  The 
necessity  for  this  operation  would  obviously  occur  in  the 
rainy  seasons,  and  it  is  apparent  upon  the  evidence  that  in 
these  seasons  a  considerable  quantity  of  water  is  let  off, 
which  runs  down  to  the  Chahul  reservoir,  and  is  stored 
there. 

Their  Lordships  therefore  are  of  opinion  that  the  plaintiff 
has  established  a  right  to  have  the  overflow  water  of  the 
Mahooet  Tal  discharged  into  the  khonwa,  so  that  it  may 
flow  through  it  towards  the  Chahul  Tal ;  and  also  a  right  to 
the  flow  of  the  surplus  water  towards  the  tal  as  heretofore. 
But  tijey  think  that  his  whole  right  is  subject  to  the  right 
of  the  defendant  to  irrigate  the  lands  of  mouzah  Mahooet, 
and  to  take  by  proper  channels  and  other  proper  means 
BO  much  of  the  water  as  may  be  proper  and  requisite  for 
such  purpose. 
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Their  Lordships  will  now  consider  the  evidence  of  the  de- 
fendant's interference  with  these  limited  rights. 

As  to  the  diversion  by  means  of  the  two  grandees,  and  the 
new  channel  on  the  eastern  side  of  Mahooet,  the  Ameen  has 
found,  and  the  evidence  (to  which  credit  is  given  by  the 
Subordinate  Judge)  supports  his  finding,  that  the  two  gran- 
dees, No.  1  and  No.  2,  obstruct  the  flow  of  water  from 
the  khonwa  into  the  channels  *which  lead  to  the  [44 
reservoir  of  Chahul,  and  thus  divert  the  water  which  would 
otherwise  have  flowed  to  it,  and  cause  it  to  run  into  the 
new  channel  cut  by  the  defendant  in  a  north  easterly  di- 
rection, by  which  it  is  ultimately  discharged  into  the  river 
Baiuiween. 

The  defendant  does  not  deny  this  diversion,  but  asserts  that 
it  was  done  to  irrigate  his  own  lands. 

It  is,  however,  found  that  by  the  Ameen  that  neither  of 
the  grandees  nor  the  new  channel  is  required  for  this  pur- 
pose, a*nd  in  this  also  his  report  is  corroborated  by  the  evi- 
dence. The  Subordinate  Judge  of  Gya,  by  whom  the  Ameen 
was  examined,  has  adopted  liis  findings,  and  has  also  come 
to  the  conclusion  that  these  obstructions  were  made  to  injure 
the  plaintiff. 

The  judgment  of  the  High  Court  does  not  disturb  the  above 
conclusions  of  fact,  and  indeed  passes  them  by,  the  learned 

I'udges  being  of  opinion,  as  already  stated,  that  the  .plaintiff 
lad  failed  to  establish  the  right  he  claimed. 

The  Subordinate  Judge  has  ordered  that  these  obstructions 
should  be  abated,  and  their  Lordships  agree  in  this  respect 
with  liis  judgment. 

As  to  the  alleged  diversion  to  the  west,  the  Subordinate 
Judge  seems  to  have  considered  that  the  defendant  had 
made  a  breach  in  the  western  bank  of  the  tal,  and  cut  a  new 
passage  to  carry  the  water  along  the  western  side  of  his 
lields  to  the  River  Ponwar,  and  he  has  ordered  this  assumed 
new  passage  to  be  closed.  This  part  of  the  decree  seems  to 
have  been  made  under  a  misapprehension  of  fact.  The 
Ameen,  as  their  Lordships  understand  his  report,  finds  that 
no  breach  had  been  made  in  the  western  bank  of  the  tal,  but 
he  does  report  that  two  nalas  had  been  formed,  which  car- 
ried the  water  to  the  River  Ponwar.  It  is  not  very  clear, 
upon  the  Ameen' s  report,  whether  these  nalas  were  cut  by 
the  defendant  or  were  naturally  formed.  He  does,  indeed, 
also  find  that  there  is  a  passage  for  the  water  to  go  ''  to  the 
west  of  the  River  Ponwar."  This  cut  or  passage,  it  is  to  be 
observed,  is  not  mentioned  in  the  plaint.  Even  if  it  had 
been  complained  of,  their  Lordships  think  that  the  evidence 
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of  any  diversion  of  water  by  these  means  to  the  west  is  too 
obscure  to  warrant  a  decree  directed  against  any  specific  act, 
and,  therefore,  the  decree  of  the  Subordinate  Judge,  so  far 
45]  as  it  directs  the  closing  of  the  assumed  *new  passage 
ought  not  to  stand.  If,  however,  any  acts  have  been  done 
on  the  western  side  of  Mahooet  contrary  to  the  dechiration 
of  right  which  tiieir  Lordships  will  advise  Her  Majesty  to 
make,  the  injunction,  which  they  will  also  advise,  will  em- 
brace such  acts,  and  enable  the  plaintiff  to  compel  their  dis- 
continuance. 

On  the  whole  case,  their  Lordships  have  come  to  the  con- 
clusion that  the  decree  of  the  High  Court  cannot  be  main- 
tained. They  are  also  unable  to  affirm  in  its  entirety  the 
decree  of  the  Subordinate  Judge.  In  that  decree  the  right 
is  declared  in  terms  which  are,  in  their  opinion,  too  wide  and 
general,  and  they  have  already  observed  that  the  specific 
order  to  close  the  assumed  new  western  channel  is  supported 
neither  by  allegation  nor  by  suflScient  proof. 

They  also  think  that  it  was  not  correct  to  insert  in  the  de- 
cree a  declaration  of  the  plaintiff's  right  to  scour  the  khonwa. 
Prima  facie^  and  in  the  absence  of  evidence  to  the  contrary, 
such  a  right  is  presumed  by  law  to  be  incident  to  the  right 
to  the  flow  of  the  water,  but  no  issue  was  raised  on  this 
point,  nor  does  it  appear  that  any  effort  of  the  plaintiff  to 
cleanse  the  watercourse  has  been,  obstructed  by  the  de- 
fendant. 

Tlieir  Lordships  will,  therefore,  humbly  advise  Her  Maj- 
esty to  reverse  both  the  decrees  below,  and  in  lieu  thereof 
to  direct  that  a  decree  be  passed  in  favor  of  the  plaintiff, 
declaring  that  the  plaintiff  has  a  right  in  the  overflow  of 
water  discharged  from  the  Mahooet  Tal,  whenever  the  same 
is  discharged  by  the  defendant,  and  that  such  overflow  ought 
to  be  discharged  into  the  khonwa  on  the  eastern  side  of  the 
said  tal,  and  to  flow  through  the  same  towards  the  Chahul 
Tal  in  the  accustomed  manner  for  the  purpose  of  irrigating 
niouzah  Chahul  and  the  other  four  mouzahs  of  the  plaintiff 
mentioned  in  the  plaint;  and  also  declaring  that  after  the 
defendant's  right  to  the  use  of  the  water  of  the  said  tal  for 
the  purpose  of  irrigating  the  lands  of  mouzah  Mahooet  by 
proper  and  requisite  channels  and  other  proper  means  has 
been  satisfied,  and  subject  thereto,  the  water  which  may 
remain  after  such  use  by  the  defendant,  ought  to  flow,  in 
the  accustomed  channels  and  manner,  towards  the  Chahul 
Tal  for  irrigating  the  said  mouzahs  of  the  plaintiff,  without 
being  diverted  therefrom,  otherwise  than  by  such  diversion 
46]    as  may  be  occasioned  by  the  irrigation  of  the  *land3 
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of  Tnonzab  Mabooet  in  a  due  and  proper  manner  as  aforesaid  ; 
and  also  that  by  the  said  decree  it  be  ordered  that  the 
grandees  marked  No.  1  and  No.  2  in  the  Ameen's  map  be 
removed,  and  that  the  new  kurrah  from  the  said  khonwa 
shown  in  the  same  map,  from  the  spot  marked  by  the  letter 
allf  to  the  spot  marked  by  the  letter  ha  be  closed ;  and  that 
it  be  further  ordered  that  the  defendant  be  enjoined  not  to 
discharge  or  divert  the  overflow  of  the  Mahooet  Tal,  or  the 
water  remaining  after  irrigating  mouzah  Mahooet,  as  afore- 
said, in  any  direction  or  manner  contrary  to  the  above 
dettlaration  of  right. 

Their  Lordships  consider  that  the  plaintiff  is  entitled  to 
receive  from  the  defendant  his  costs  incurred  in  the  Court  of 
the  Subordinate  Judge  of  Gya,  but  as  an  appeal  to  amend 
and  limit  the  decree  of  that  court  became  in  their  opinion 
necessary,  tliey  tliink  that  the  parties  ought  to  pay  their 
own  costs  respectively  in  the  High  Court,  and  they  will  ad- 
vise Her  Majesty  accordingly. 

The  appellant  will  have  the  costs  of  the  appeal  to  Her 
Majesty. 

Solicitor  for  the  appellant :   T.  L,  Wilson, 
Solicitors  for  the  respondents  :  Watkins  &  Lattey. 


[6  Indian  Appeals,  190.] 
J.C*  June  10.11,  1879. 

*Kali  KisciiEN  Tagore,  Defendant;  and  Jodoo  Lal  [190 

MuLLiCK,  Plaintiff, 

ON    APPEAL    FROM    THE    HIGH    COUBT    AT    BENGAL. 
Hi/Mtrian  Proprietors — Flow  of  Water — Encroachment 

Tlie  plaintiff  and  defendant  were  proprietors  of  land  and  gardens  on  opposite  sides 
of  a  tidal  creek,  which  sides  were  prott^Cled  by  walls.  The  defendant,  the  wall  on 
his  side  bocominj;  dilapidated,  constructed  a  fresh  one,  altering  its  direction,  and 
encroachinji^  five  feet  upon  the  bed  of  the  stream. 

In  a  suit  for  poHsession  of  laud  by  demolishing  the  said  wall,  the  plaintiff  alleged 
that  lie  was  entitled  to  the  solum  on  wliich  it  was  built,  that  his  navigation  was  ob- 
Btrnct«*d,  and  that  there  was  a  danger  of  his  screw-house  falling  down  ;  it  appeared 
however  that  the  jjovernment  and  not  the  plaintiff  was  the  owner  of  the  mlum^  and 
that  the  plaintiff  neither  claimed  nor  proved  that  he  was  entitled  to  the  flow  of  the 
water  as  it  had  been  accuHtomed  to  flow,  and  that  that  flow  was  seriously  and  sensibly 
diverted  so  as  to  be  an  injury  Ui  his  rights  : 

Held,  reversing  the  decree  of  the  Iligli  Court,  that  the  plaintiff  had  failed  to  show 
either  dumnmn  or  injuria,  and  therefore  had  no  right  of  action. 

BUkctt  v.  Morris [})  considered. 

*  Present:     Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  and  Sir  Robert  P. 

CvOLLIFR 

(')  Law  Rep.,  1  H.  L.,  Sc.  47. 
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Appeal  from  a  decree  of  the  High  Court  (July  4,  1875), 
reversing  on  special  appeal  the  decisions  of  the  Moonsiff  and 
Judge  of  the  Twenty-four  Pergunnahs,  dated  respectively 
the  24th  of  July,  1872,  and  June  28,  1873,  which  dismissed 
the  respondent's  suit. 

The  facts  of  the  case  are  stated  in  the  judgment  of  their 
Lordships.  The  question  was  as  to  the  right  of  the  respondent 
to  have  a  certain  portion  of  a  retaining  wall  built  by  the 
appellant  on  the  side  of  a  khal,  or  tidal  drain,  which  sep- 
arates their  respective  lands,  pulled  down  and  removed,  on 
the  ground  that  it  encroached  on  the  khal  in  question,  and 
might  cause  danger  to  the  respondent's  premises. 
191]  *The  two  first  courts  held  in  effect  that,  though 
there  appeared  to  have  been  some  encroachment  at  one  point 
on  the  channel  of  the  khal,  by  the  retaining  wall  in  question, 
which  did  not  exactly  follow  the  course  of  the  old  retaining 
wall  that  had  fallen  down,  but  in  one  place  advanced  beyond 
that  wall,  and  in  another  did  not  go  so  far  as  the  latter  had 
done  into  the  bed  of  the  khal,  yet  that  the  plaintiff  had 
failed  to  show  that  any  damage  necessarily  resulted  to  his 
property  from  such  deviations. 

The  High  Court  in  their  first  judgment,  on  the  authority 
of  the  case  of  Bickett  v.  Morris  ('),  lield  that  in  the  case  of 
any  encroachment  on  such  a  watercourse  as  the  khal  in 
question  *'the  probability  of  future  damage  was  a  matter 
not  necessary  to  be  considered,"  and  that  the  plaintiff  had 
a  right  without  such  proof  to  have  the  encroachment  re- 
moved, and  accordingly  remanded  the  case  to  the  L#ower 
Appellate  Court  to  have  the  extent  of  the  encroachment 
ascertained. 

The  Judge  of  the  Lower  Court  found  and  reported  as  to 
the  extent  of  the  alleged  encroachment.  The  Divisional 
Bench  of  the  High  Court,  differing  therefrom  and  arriving 
at  another  conclusion  as  to  the  Extent,  directed  the  encroach- 
ment so  found  to  be  removed. 

Leilh,  Q.C.,  and  Doyne^  for  the  appellant,  contended  that 
the  circumstances  of  the  case  differed  from  those  of  Bickett 
v.  Morris  (*).  The  courts  had  found  that  there  was  no  im- 
mediate or  prospective  damage  to  the  respondent ;  and  that 
he  had  no  title  to  the  bed  of  the  khal  or  to  the  solum  on  which 
the  appellant's  wall  had  been  constructed.  The  decided  cases 
go  so  far  as  to  reduce  flowing  streams  to  inutility.  If  no  ripa- 
rian proprietor  may  diminish  the  water  of  the  adjacent  stream 
at  all,  notwitlistanding  that  he  causes  no  damage  to  others, 
it  follows  that  he  is  deprived  of  all  rights  with  regard  to  the 

(1)  Law  Rep.   1  U.  L.,  Sc.  47. 
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water ;  e.g.,  to  give  drink  to  his  cattle  or  to  water  his  gar- 
den. It  must  depend  on  the  circumstances  of  each  case 
what  use  is  a  reasonable  use:  Orr  Ewing  v.  ColquJioun {^). 
There  must  at  least  be  an  injuria^  something  which  entitles 
the  plaintiff  to  nominal  damages  as  an  infringement  of  a 
right,  in  this  case  of  an  incorporeal  private  right.  Refer- 
ence was  made  to  3finer  v.  *Oilmo%ir  ('),  cited  in  the  [192 
last  case :  Williams  v.  Moreland  (*) ;  Gale  on  Easements, 
p.  198.  BicJcett  V.  Morris  (*)  does  not  apply  ;  first,  it  is  not 
an  authority  in  an  Indian  case  which  must  be  governed  by 
equity  and  good  conscience  ;  second,  if  it  expresses  a  gen- 
eral principle  the  case  in  2  App.  Cas.  shows  that  a  sensible 
injury  must  be  the  foundation  of  the  suit  and  then  a  remedy 
would  be  applied  in  equity.  The  evidence  here  clearly 
shows  that  there  was  no  injury,  that  the  encroachment  did 
not  produce  any  bad  effect  on  the  rights  of  the  riparian  pro- 
prietors. The  judgment  of  the  High  Court  proceeds  entirely 
on  the  ground  that  this  is  an  encroachment  and  therefore 
illegal,  and  consequently  that  the  respondent  was  entitled 
to  its  removal.  [Sir  Barnes  Peacock  :  It  is  not  found  to 
be  an  encroachment  on  the  easement  but  on  the  land.  It  is 
not  found  that  there  was  an  easement.]  Counsel  were  stop- 
ped by  their  Lordships. 

The  respondent  did  not  appear. 
The  judgment  of  their  Lordships  was  delivered  by 
Sir  Robert  P.  Collier  :  In  this  case  the  plaintiff  and 
defendant  were  proprietors  of  land  and  gardens  on  opposite 
sides  of  a  khal  in  which  the  tide  in  the  River  Hooghly 
flowed  and  reflowed,  and  by  -which  the  surface  water  of  cer- 
tain lands  was  carried  in  a  direction  from  the  east  to  the 
west  into  the  Hooghly.  The  plaintiff  was  the  proprietor  on 
the  north  side,  the  defendant  on  the  south  side  just  at  the 
mouth  of  the  khal.  It  seems  that  it  is  a  tidal  creek  which  is 
daily  subject  to  the  flow  of  the  river  ;  that  for  the  protection 
of  the  banks  on  each  side  of  the  khal,  walls  had  been  erected, 
one  at  each  side  of  the  khal,  and  that  the  defendant,  upon 
the  wall  on  his  side  becoming  somewhat  dilapidated,  con- 
structed a  fresh  one,  and  employed  a  skilled  person  to  do 
so,  who  to  soipe  degree  altered  the  direction  of  the  wall ;  a 
portion  of  it  he  built  further  in  towards  the  defendant's  land 
than  it  had  been  before,  and  another  small  portion  he  built 
a  little  further  out.  We  have  the  precise  *extent  to  [193 
which  it  was  built  further  out,  which  was  five  feet,  making 
what  may  be  called  in  one  sense  an  encroachment,  consisting 

0)  2  App.  Cas.,  889;  21  Eng.  R.,  91.  («)  2  B.  «fe  C.  910. 

(«)  12  Moo.  P.  C,  166.  (^)  Law  Rep.,  1  H.  L.,  Sc  47. 

31  Eng.  Rep.  99 
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of  a.  triangle  whose  altitude  was  five  feet,  and  whose  base 
was  about  double  that  length.  The  plaintiff,  it  appears, 
first  applied  to  Mr.  Whitfield,  the  government  engineer,  de- 
siring Mr.  Whitfield  to  interfere,  on  the  ground  that  the  de- 
fendant's wall  w^as  an  obstruction  to  the  public  navigation 
in  the  khal  wliich  belonged  to  the  government.  Mr.  Wliit- 
field  declined,  however,  to  interfere,  on  many  grounds,  one 
of  which  was  that  the  khal  was  not  navigable,  and  another 
that  there  was  in  his  opinion  no  obstruction. 

The  plaintiff  thereupon  brought  this  action.  It  is  stated 
to  be  a  suit  ''for  possession  of  land  by  demolishing  a  brick- 
built  retaining  wall."  He  goes  on  to  aver:  "By  the  said 
act  of  the  defendant,  injury  having  accrued  to  the  retaining 
wall  of  my  garden,  and  inconvenience  having  been  caused  to 
the  passage  of  boats  to  my  screw-house  through  the  said 
khal,  and  apprehensions  being  created  as  to  the  screw-house 
falling  down  eventually,  a  cause  of  action  has  arisen.  There- 
fore my  prayer  is  that  a  decree  be  given  directing  the  re- 
moval of  everything  built  by  the  defendant  that  stands  on 
the  disputed  land  mentioned  below,  and  awarding  me  pos- 
session of  the  land  and  khal  in  question."  His  case  was 
that  he  was  entitled  to  the  solum  on  which  the  defendant 
had  built  his  wall ;  that  his  navigation  was  obstructed,  and 
that  there  was  a  danger  of  his  screw-house  falling  down.  It 
is  true  that  he  subsequently  presented  a  petition  in  which 
he  prayed  that  if  he  was  not  entitled  to  possession  of  the 
disputed  land,  still,  if  it  was  found  that  the  retaining  wall 
ought  to  be  removed,  there  should  be  a  decree  granting  that 
remedy.     The  petition  was  however  rejected. 

The  case  came  before  two  subordinate  courts.  The  court 
of  the  mponsiff  found  that  the  plaintiff  had  no  right  to  the 
bed  of  the  khal  or  any  part  of  it,  but  that  the  defendant  had 
a  right  ad  medlumjilum.  He  further  found  that  the  khal 
was  not  navigable,  and  that  no  injury  had  been  caused  to 
the  plaintiff,  and  that  tbe  flow  of  the  water  bad  not  been  in 
any  way  sensibly  obstructed. 

On  appeal  to  the  Subordinate  Judge,  he  aflSrmed  the  find- 
ings, witii  an  exception  which  constitutes  the  chief  differ- 
ence between  the  decrees,  that  neither  the  plaintiff  nor  the 
194]  defendant  had  any*right  to  the  bed  of  the  khal, 
whicli  it  would  appear  is  vested  in  the  government  in  right 
of  their  zeraindary  of  the  Twenty-four  Pergunnahs.  The 
finding  of  the  Subordinate  Judge  is  in  these  terms  :  "The 
conclusion,  therefore,  at  which  I  arrive  is  that  the  defendant 
has  in  fact  committed  an  encroachment,  though  not  upon  the 
plaintiff's  property  ;  but  that  it  is  not  established  that  dam- 
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at^e  to  the  plaintiffs  property  must  necessarily  result  from 
tiie  encroachment.  Plaintiff,  therefore,  is  not  entitled  to 
have  the  wall  removed." 

The  case  came  on  special  appeal  before  tlie  High  Court ; 
and  the  High  Court,  having  remanded  the  case  for  the  pur- 
pose of  ascertaining  the  precise  extent  of  the  encroachment, 
considered  themselves  bound  to  reverse  the  decisions  of  both 
the  courts,  and  to  order  the  removal  of  a  portion  of  the  de- 
fendant's wall,  apparently  on  the  authority  of  the  case  o£ 
Bickett  V.  Morris  etux,^  which  is  reported  in  Law  Rep.,  1 
H.  L.,  Sc.  p.  47.  The  effect  of  that  case  may  be  stated  thus  : 
A  riparian  proprietor  on  one  side  of  a  stream  complained  of 
the  riparian  proprietor  on  the  other  side,  who  had  built  into 
the  solum  of  tlie  stream  beyond  a  line  which  had  been 
agreed  upon  between  the  parties,  and  had  thereby  obstructed 
and  changed  the  flow  of  the  water  so  that  the  plaintiff's  right 
to  have  the  water  flow  in  its  accustomed  manner  was  in 
jured.  It  was  held  that  such  an  obstruction  was  such  an 
injury  to  the  plaintiff's  rights  as  enabled  him  to  support  the 
action  without  proof  of  HCtual  damage  immediate  or  even 
probable.  The  ratio  decidendi  is  illustrated  by  the  remark 
of  the  Lord  Chancellor.  ''  It  was  asked  in  argument  whether 
a  proprietor  on  the  banks  of  a  river  might  not  build  a  boat- 
house  upon  it  ?  Undoubtedly  this  would  be  a  perfectly  fair 
use  of  his  rights,  provided  he  did  not  thereby  obstruct  the 
river  or  divert  its  course;  but  if  the  erection  produced  this 
effect,  the  answer  would  be  that,  essentitd  as  it  might  be  to 
his  full  enioyment  of  the  use  of  the  rivw,  it  could  not  be 
permitted." 

Their  Lordships  observe  that  in  a  subsequent  case  in  the 
House  of  Lords  of  Orr  Ewing  v.  ColquJioun^  reported  in  2 
App.  Cas.,  p.  839,  not  in  itself  having  much  bearing  on  the 
present,  inasmuch  as  it  related  to  the  obstruction  of  a  navi- 
gable stream,  Lord  Blackburn  explains  the  previous  case  in 
this  manner :  "  The  defender  had  *without  any  right  [195 
built  an  encroachment  on  his  side  of  the  river  which  neces- 
sarily caused  more  water  to  flow  on  the  pursuer's  side,  and 
though  that  encroachment  was  small,  it  was  such  as  in  a 
small  stream  to  make  a  sensible  alteration  in  the  flow.  That 
was  an  injury  to  the  proprietary  right  of  the  pursuer,  but 
he  was  not  able  to  qualify  present  damage." 

Their  Lordships  are  of  opinion  that  the  case  of  Bickett  v. 
Morris  {^)  does  not  govern  the  present.     In  the  first  place, 
the  plaintiff  does  not  state  his  cause  of  action  in  the  manner 
in  which  it  was  stated  in  Bickett  v,  Morris {'),     The  plain- 
er) Law  Rep.,  1  H.  L.,  Sc,  47. 


788  INDIAN  APPEALS.  [YoL  VI. 

1879  Kali  Kitchen  Tagore  v.  Jodoo  Lai  Mullick.  J.C. 

tiflf  does  not  state  that  he,  as  a  riparian  proprietor,  was  en- 
titled to  the  flow  of  ther  water  as  it  had  been  accustomed  to 
flow,  and  that  that  flow  was  seriously  and  sensibly  diverted 
so  as  to  be  an  injury  to  his  rights ;  but  he  puts  his  case  on 
the  ground  that  he  is  the  owner  of  the  soil  on  which  the 
wall  was  built,  an  issue  which  is  found  against  him.  It  is 
true  that  he  sought  to  enlarge  his  plaint,  and  avail  himself  of 
any  ground  he  might  have  for  obtaining  the  removal  of  this 
wall ;  but  their  LK)rdships  do  not  And  that  he  has  either 
claimed  or  proved  such  an  easement  as  that  which  has  been 
described  in  the  case  of  Bickett  v.  Morris  {'\  and  which  was 
there  interfered  with,  or  that  any  issue  was  raised  as  to  such 
a  right  of  easement.  It  appears  that  the  plaintiff,  at  all 
events,  has  not  all  the  rights  of  a  riparian  proprietor,  or  ho 
would  have  been  entitled  to  the  bed  of  the  stream  ad  me- 
dium filum.  It  may  be  that  this  khal  being  in  possession 
of  the  government,  the  government  may  be  able  to  do  what 
they  like  with  it ;  and  if  the  plaintiff  would  have  no  right 
to  complain  as  against  them  of  any  interference  with  the 
flow,  it  does  not  seem  clear  what  right  he  could  have  against 
a  riparian  proprietor  on  the  other  side.  But  further  it  has 
not  been  found  in  this  case— indeed  the  evidence  on  the 
whole  points  in  the  other  direction — that  the  defendant,  by 
what  he  has  done,  has  to  use  the  words  of  Lord  Blackburn 
sensibly  altered  the  flow  of  water.  Without  establishing 
this,  the  plaintiff  has  failed  to  show  any  such  iniury  to  his 
right  as  would  support  an  action.  All  that  has  been  found 
is  that  the  defendant  encroached  on  the  bed  of  the  khal, 
which  is  the  soil  of  the  government,  without  causing  any 
sensible  injury  to  the  plaintiff.  There  may  be,  where  aright 
196]  is  *interfered  with,  injuria  sine  damno  sufficient  to 
found  an  action ;  but  no  action  can  be  maintained  where 
there  is  neither  damnum  nor  injuria. 

Under  these  circumstances  their  Lordships  are  of  opinion 
that  the  High  Court  was  wrong  in  reversing  the  decision  of 
the  Lower  Courts  and  ordering,  as  they  did,  the  wall  to  be 
removed  ;  and  their  Lordships  are  of  opinion  that  the  deci- 
sion of  the  Subordinate  Judge  was  right. 

Their  Lordships  will  therefore  humbly  advise  Her  Maj- 
esty that  the  judgment  of  the  High  Court  be  reversed ;  that 
the  judgment  of  the  Subordinate  Judge  be  af&rmed  ;  and 
that  the  appellant  have  the  costs  of  the  appeal  in  the  High 
Court  and  also  the  costs  of  this  appeal. 

Solicitors  for  the  appellant :    Wrentmore  <t-  SwinJioe. 

0)  Law  Rep.,  1  H.  L.,  Sc.,  47. 
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A  slight  obstruction,  though  in  a  nav-  Though  the  municipal   corporation 

igable  river  which  does  not  materially  would  not  be  for  negligence  of  a  lessee 

injurenavigation,  is  not  such  a  nuisance  of  a  pier,  as  it  is  not  a  highway  of 

that  an  iiuHvidual  can  maintain  an  ac-  the  city :    Seaman  t.  Mayor,  80  N.  Y., 

tion    for  its  abatement  or  ioT  injuries  239. 

from  navigation  of  the  river  being  less  So  if  a  pier  cause  water  to  flow  back 

convenient:   President,   etc.,  v.   Law-  upon  the  lands  of  an   upper  riparian 

rence,  2  Hun,  163,  affirmed  56  N.  Y.,  proprietor:    Gillespie    ©.    Forrest,    18 

612  ;  Thornton  v.  Grant,  10  R.  I.,  477.  Hun,  110. 

See  Leigh  v.   Holt,   5   Bissell,   388  ;  Though  a  bridge  over  a  navigable 

Missouri,  etc.,  v.  Hannibal,  etc.,  1  Mc-  river  was  built  narrower  than  prescribed 

Crary,  281  ;  Angell  on  Watercourses,  by  statute,  the  proprietor  is  not  liable 

§$  535-6  and  notes.  to  the  owner  of  a  passing  vessel  inj  ured. 

So  in  a.  suit  by  the  sovereign  power  unless  the  unlawful  structure  caused 

to  abate  it,  if  the  obstruction  be  slight  or  contributed  to  the  injury, 

and  harbor  masters  had  power  to  regu-  If  a  pontoon  used  in  connection  with 

late  the  matte)* :   People  v.  Horton,   5  the  bridge  be  accidentally  sunk,  it  must 

Hun,  516,  affirmed  64  N.  Y.,  610.  be  removed  within  a  reasonable  time  : 

A  wire  cable  across  a  river  on  which  Missouri,  etc.,  v.  Hannibal,  etc.,  1  Mc- 

to  run  a  ferry  boat,  is  not  a  nuisance  :  Crary,  281. 

The  Vancouver,  2  Sawyer,  381.  A  telegraph  cable  laid  on  the  bottom 

Though  if  one  navigating  the  river  of  a  navigable  stream,  so  aa  to  catch  or 

sustain  injuries  ffom  running  against  come  in  contact  with  the  keels  of  ves- 

it,    without   contributory    negligence,  sels  navigating  it  and  injure  them,  is  a 

while  navigating  the  river,  he  may  re-  nuisance  rendering  the  telegraph  com- 

cover  his   damages:    Atlee  v.  Packet  pany  liable  for  such  injuries:  Blachard 

Co.,  21  Wall.,  889.  v.  Western  Union,  etc.,  60  N.  Y..  510, 

See  Leigh  v.  Holt,  5   Bissell,   838;  reversing  67  Barb.,  228,  8  Thompson  & 

Missouri,  etc.,  v.  Hannibal,  etc.,  1  Mc-  Cook,  775. 
Crary,  281. 


[7  Indian  Appeals,  83.] 
J.  C*  Jan.  18,  14,  16,  16;  Feb.  21,  1880. 

*Pallikelagatha  Makoar  and  Another,  Defendants  ;   [83 
and  John  Gothfried  Sigg  and  Another,  Plaintiffs. 

ON   APPEAL   FROM    THE    HIGH    COURT   AT   MADRAS. 
Contiruction — Revocable  Affreement — ReciiaJ*. 

The  constrnction  of  an  ambiguous  stipnlation  in  a  deed  may  nndonbtedly  be  gov- 
erned or  qualiiied  by  a  recital ;  but  on  the  other  hand  if  the  intention  of  the  parties 
i8  clearly  to  be  collected  from  the  operative  part  of  the  instrument,  that  intention  is 
not  to  be  defeated  or  controlled  because  it  may  go  beyoud  what  is  expressed  in  the 
recital. 

Where  on  the  true  construction  of  the  operative  part  of  a  mortgage  instrument  it 
appeared  that  the  same  was  intended  to  cover  the  general  balance  that  might  become 
due  by  the  mortgagors  to  the  mortgagee  in  the  course  of  their  business  transactions  : 

Held,  that  the  security  could  not  be  limited  by  the  recital  to  such  portion  only  of 
the  general  debt  as  consisted  of  advances  made  upon  contracts  for  future  delivery  of 
produce,  where  the  words  of  the  recital  were  not  necessarily  repugnant  to  such  con- 
struction. 

Where  by  an  agreement  between  debtor  and  creditor  prescribing  some  of  the 
terms  on  which  their  future  dealings  should  be  carried  on,  it  was  provided  that  an 


♦  Preaeni:    Sir  James  W.  Colvilb,  Sie  Montague    E.  Smith,  and  Sia    Robert 

P.  COLUEE. 
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agreed  bftlance  should  be  liquidated  by  **  returns  only  "  made  upon  future  contracts, 
but  the  agreement  fixed  no  time  for  its  duration  or  for  such  liquidation,  or  for  the 
extent  of  bunineps  to  be  done,  the  result  being  that  if  either  party  were  di6(M)8ed  to 
act  unreasonably  he  would  have  the  means  of  postponing  tiie  liquidation  of  such  bal- 
ance indefinitely: 

Ne/d,  that  such  agreement  was  revocable.  It  could  not  be  implied  from  the  terms 
of  the  agreement  that  the  parties  bound  and  intended  to  bind  themselves  to  carry  on 
their  dealings  upon  the  footing  of  it  until  such  agreed  balance  should  be  liquidated 
in  the  manner  thereby  provided.  The  parties  having  abstained  from  inserting  ex- 
])res8  provisions  for  the  fair  and  reasonable  working  of  their  supposed  agreement,  the 
court  would  not  supply  them. 

Appeal  from  a  decree  of  the  High  Court  (Feb.  21,  1878) 
which  dismissed  with  costs  an  appeal  of  the  above  naiped 
appellants  from  a  decree  of  the  District  Judge  of  South 
Malabar  (July  16,  1877).  A  cross  suit  brought  by  the  ap- 
841  pellants  against  *the  respondents  was,  on  the  16th  of 
July,  1877,  dismissed  without  costs,  and  the  judgment 
therein  affirmed  by  the  High  Court.  No  appeal  was  made 
in  the  cross  suit  to  Her  Majesty  in  Council. 

In  the  first  suit  brought  on  tlie  10th  of  December,  1875, 
the  respondents  sought  to  recover  from  the  appellants  the 
sum  of  Rs. 405,779  13a.  9p..  being  Rs.180,897  5a.  2p.,  alleged 
to  be  due  on  what  is  hereinafter  described  as  a  block  ac- 
count, and  Rs.224,882  8a.  7p.,  alleged  to  be  due  on  what  is 
hereinafter  described  as  interest  account,  together  with  in- 
terest at  the  rate  of  9  per  cent,  per  annum  on  the  last  men- 
tioned sum  from  the  7th  of  December,  1875,  till  payment. 
Thev  also  prayed  that  two  instruments  of  mortgage  dated 
the  2l8t  January,  1873,  and  the  25th  of  October,  1873,  might 
be  declared  in  respect  of  the  said  sums  and  interest  valid 
and  subsisting  mortgages  by  the  appellants  to  the  respond- 
ents of  the  properties  comprised  therein.  In  the  second  suit 
the  appellants  sued  for  delivery  up  of  the  said  mortgage 
deeds,  and  for  specific  performance  of  an  agreement  herein- 
after more  particularly  referred  to,  and  dated  the  2d  of  Jan- 
uary, 1874. 

The  circumstances  out  of  which  the  suit  arose  and  the 
proceedings  therein,  are  detailed  in  the  judgment  of  their 
Lordships.  The  main  documents  in  the  case,  upon  the  con- 
struction of  wliich  the  arguments  and  decision  chiefly  pro- 
ceeded, are  as  follows: 

On  the  21st  of  January,  1873,  the  appellants  being  greatly 
indebted  to  the  respondents,  addressed  through  the  first 
named  appellant  to  the  respondent  the  following  letter  of 
that  date  which  is  hereafter  referred  to  as  an  instrument  of 
mortgage.     (Exhibit  /.) 

"Dear  Sirs, — As  I  have  been,  and  am  now,  accustomed  to 
contract  with  you  for  the  supply  of  country  produce  and 
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other  merchandise,  and  we  are  mutually,  I  presume,  anxious 
to  continue  the  relationship — and,  in  the  course  of  these 
transactions,  there  is  frequently  a  considerable  amount  of 
money  outstanding  to  my  debit  in  the  way  of  advances,  etc., 
made  upon  tlie  contracts — and  you  very  naturally  would 
like  some  security,  I  agree  to  the  following  proposition 
which,  if  it  meets  with  your  approval,  be  good  enough  to 
countersign,  and  the  matter  will  be  satisfactory  to  both 
parties. 

*''  I  possess  various  landed  properties  in  Cochin  and  [85 
elsewhere,  some  in  jenm,  some  in  kanom  and  other  titles. 
For  convenience,  I  have  stated  them  all  in  the  list  at  the 
end  of  this  letter.  I  have  written,  in  the  9th  column,  the 
title  on  which  each  is  held,  and,  in  the  10th  column  I  have 
stated  how  far,  if  at  all,  I  have  made  any  charges  upon  them, 
and  except  as  I  have  stated  there  they  are  quite  free.  Now, 
I  will  give  up  to  you  all  the  available  title  deeds  of  these 
properties,  and  have  made  a  list  of  them  in  the  11th  col- 
umn, and  you  shall  hold  them  as  a  lien  for  the  current  out- 
standingsdueat  any  time  from  me  to  you  upon  our  contracts, 
and  you  shall  have  power  over  the  property,  as  a  pucka 
mortgagee  would  have ;  only  you  must  agree  not  to  sell  any 
of  it  until  you  have  given  me  full  twelve  months'  notice 
from  the  time  we  shall  come  to  a  settlement  of  accounts  to 
pay  up,  or  from  the  time  demand  shall  have  been  made  by 
you  of  the  amount  claimed  by  you  ;  but,  if  I  fail  then,  you 
may  sell,  at  my  expense,  for  the  best  price  you  can  get,  any 
of  the  properties  successively,  till  you  have  satisfied  my 
account  current,  out  of  the  proceeds,  giving  me  a  strict  ac- 
count of  what  you  sell. 

"I  hereby  engage  that  I  will  not  attempt  to  dispose  of  or 
pledge  any  of  the  properties  in  the  list,  without  first  getting 
a  letter  from  you  consenting  to  it,  and  upon  my  payment  of 
all  balances  due,  you  will  at  once  return  to  me  all  the  docu- 
ments now  deposited  with  you  and  cancel  this  letter. 

'*  If  by  any  evil  chance  we  should  not  be  able  to  agree  in 
the  amount  due,  then,  instead  of  going  to  the  courts,  we 
will  each  call  in  a  friend  to  arbitrate,  and,  if  necessary, 
they  shall  appoint  an  umpire,  and  we  will  each  abide  by  the 
award. 

"  In  any  changes  that  may  take  place  in  the  members 
constituting  the  firm,  this  agreement  shall  remain  unaf- 
fected." 

On  the  25th  of  October,  1873,  exhibit  J  was  written  and 
addressed  by  and  to  the  same  parties  :  "  In  continuation  of 


792  INDIAN  APPEALS.  [VoL  VH. 

1880  Pallikelagatha  Marcar  v.  Si^.  J.C. 

my  letter  of  the  21st  of  January,  1873,  I  beg  to  hand  yoa 
farther  securities,  as  per  schedule  annexed,  subject  to  the 
conditions  contained  in  my  above  mentioned  letter." 

On  the  2d  of  January,  1874,  the  then  members  of  the  re- 
spondents' firm  and  the  appellants,  under  the  circumstances 
86]  stated  in  *their  Lordships'  judgment,  entered  into  an 
agreement  referred  to  as  exhibit  Z,  which  was  as  follows : 

'*  Whereas,  P.  Marcar  stands  indebted  to  the  said  Volkart 
Brothers  to  the  amount  of  Rs.678,012  10a.  Ip.  per  30th  of 
June,  1873,  as  per  account  current  rendered  and  approved 
of,  the  following  conditions  have  been  agreed  upon  by  both 
parties  for  the  repayment  by  P.  Marcar  of  the  money  due 
to  Volkart  Brothers. 

"1.  The  debt  of  P.  Marcar  to  Volkart  Brothers  to  be  di- 
vided into  two  distinct  parts,  for  which  separate  accounts 
are  to  be  kept. 

''2.  The  first  account — to  be  styled  'P.  Marcar' s  Block 
Account' — shall  be  debited  for  Rs.300,000,  computed  to  be 
the  total  amount  of  the  said  P.  Marcar's  losses  on  his  old 
transactions  with  Volkart  Brotiiers.  No  interests  are  to  be 
debited  or  credited  on  this  account. 

''3.  The  second  account — to  be  styled  *P.  Marcar's  In- 
terest Account' — shall  be  debited  with  Rs.378,012  10a.  \p, 
per  30th  of  June,  1873,  being  the  balance  of  the  amount  due 
to  Volkart  Brotiiers  by  P.  Marcar — interest  at  the  rate  of 
9  (nine)  per  centum  per  annum  to  be  calculated  on  this  ac- 
count on  both  the  debit  and  credit  side,  and  balance  of 
interest  to  be  paid  in  cash  by  the  30th  of  June  of  each  year. 
Should,  however,  on  the  30th  of  June,  1875,  Volkart  Brothers 
feel  satisfied  that  P.  Marcar  has  given  them  every  assistance 
to  forward  business,  they  promise  to  return  him  3  per  cent, 
of  the  9  per  cent,  charged  on  this  account,  thus  reducing  the 
actual  rate  to  6  (six)  per  centum  per  annum  for  credit  and 
debit  side — the  same  reduction  of  interest  to  be  made  subse- 
quently, until  the  entire  settlement  of  this  account,  should 
P.  Marcar  continue  to  afford  the  same  satisfaction. 

"4.  The  'Block  Account,'  as  described  in  paragraph  2, 

shall  be  liquidated  by  returns  only  on  all  contracts  of  P. 

Marcar  with  Volkart  Brothers,  according  to  the  following 

scale  : 

R&  A.  p. 

On  every  cwt.  of  coffee  contracted  or  purchased  3    0  0  (three) 

Do.       do.  of  pepper       do.  do.  10  0  (one) 

Do.  Candy  of  C.  N.  oil   do.  do.  3    0  0  (three) 

Do.        do.       Fish  oil    do.  do.  2    0  0  (two) 

Do.         do.       Coprah      do.  do.  2    0  0  (two) 

Do.        do.       Coir  varn  do.  do.  2    0  0  (two) 
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''  6.  The  returns  which  P.  Marcar  has  already  made  or 
has  *agreed  to  make  on  fulfilled  or  pending  contracts  [87 
respectively,  amounting  to  Rs.63,()56  13a.,  as  per  Memo.  No. 
1  annexed,  are  to  be  placed  to  the  credit  of  'P.  Marcar's 
Block  Account.'  All  other  sums  of  money  hitherto  paid 
by  the  said  P.  Marcar  in  cash,  goods,  consignments  and  by 
the  sale  of  refuse  cocoanut  oil,  on  and  after  the  1st  of  July, 
1873,  as  per  Memo.  N^i  2  annexed,  are  to  be  credited  to 
'  P.  Marcar' s  Interest  Account.' 

"6.  Volkart  Brothers  engage  to  grant  P.  Marcar,  if  re- 
quired by  him,  advances  on  all  contracts  of  coffee  they  may 
enter  into  with  him,  such  advances,  however,  not  exceeding 
50  (fifty)  per  centum  of  the  respective  contract  price — the 
balance  or  balances,  to  be  paid  by  Volkart  Brothers  at  such 
times  and  in  sucli  proportions  as  the  coffee  may  be  delivered 
into  their  premises.  As  regards  advances  on  other  articles 
but  coffee,  this  must  always  be  a  matter  of  special  agreement 
at  the  time  of  each  contract,  it  always  being  understood  that 
the  aggregate  amount  of  running  advances  on  pending  con- 
tracts shall  at  no  time  exceed  Rs.  150, 000  (one  hundred  and 
fifty  thousand  rupees)  in  all — such  advances  of  course  to  be 
given  in  proportion  to  contracts  only,  and  not  to  be  con- 
sidered as  continuing  advances. 

'^7.  This  agreement  shall  not  be  considered  infringed 
should  Volkart  Brothers  see  tit  to  make  advances  to  P.  Mar- 
car in  excess  of  the  Rs.  150,000,  stipulated  in  paragraph  6, 
to  facilitate  business. 

''8.  P.  Marcar  engages  not  to  sell  or  offer  any  produce  to 
any  other  firm  without  first  having  offered  such  goods  at 
same  or  lower  rates  to  Volkart  Brothers. 

"9.  Copies  of  all  future  contracts  entered  into  with  P. 
Marcar  by  Volkart  Brothers  to  be  given  him  ;  those  of  con- 
tracts Nos.  1  to  12  inclusive  have  already  been  rendered. 

"'  10.  This  agreement  to  be  binding  on  the  heirs,  executors, 
administrators  and  assigns  of  both  the  contracting  parties. 

'Ml.  This  agreement  has  been  made  out  in  double,  one 
for  P.  Marcar,  the  other  for  Volkart  Brothers. 

"  Cochin,  2d  day  of  January,  1874." 

Bevjamin,  Q.C.,  ^ndiMayue^  for  the  appellants,  contended 
upon  the  evidence  that  the  respondents  had  not  established 
any  such  *breaches  of  the  agreement  L  as  would  jus-  [88 
tify  them  in  rescinding  it.  It  was  not  a  revocable  agreement, 
or  expressed  or  intended  so  to  be,  and  while  it  exists  pay- 
ment of  the  debt  acknowledged  thereby  can  only  be  obtained 
in  the  manner  provided  by  it.     That  was  the  construction 

31  Eng.  Rep.  100 
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put  upon  it  by  the  respondents  in  their  plaint,  and  in  the 
additional  issues  which  they  unsuccessfully  endeavored  to 
record,  and  in  their  correspondence  previous  to  the  suit. 
As  regards  the  mortgages,  tne  construction  thereof  must  be 
controlled  by  the  recital,  and  there  it  appears  tliat  the  prop- 
erty was  not  pledged  for  the  debt  sued  for,  but  for  the  ad- 
vances made  upon  contracts.  The  respondents  moreover 
did  not  follow  the  course  prescribe^  by  the  mortgage  instru- 
ments, and  had  failed  to  give  tlje  prescribed  notice.  Refer- 
ence was  made  to  Mclntyre  v.  Belcher  (*),  and  to  Stirling  v. 
Maitland  ('). 

Herschelly  Q.C.,  and  Scohle^  Q.C.  {Cowell  with  them),  for 
the  respondents,  contended  that  the  mortgages,  on  their  true 
construction,  provided  that  the  properties  scheduled  thereto 
should  be  successively  answerable  for  the  whole  amount 
claimed  by  the  respondents  on  settlement  of  all  accounts, 
whether  purchase,  consignment,  interest,  or  general  until  all 
balances  due  were  paid  and  the  account  current  had  been 
satisfied.  As  regards  Zy,  it  was  contended  that  that  did  not, 
according  to  its  true  construction,  prevent  the  respondents 
from  bringing  this  suit.  There  was  no  engagement  on  the 
part  of  the  respondents  to  continue  to  carry  on  business 
with  the  appellants  beyond  the  date  to  whicli  they  continued 
so  to  do,  nor  any  consideration  for  such  engagement,  nor 
any  corresponding  engagement  upon  the  part  of  the  appel- 
lants. The  agreement  in  no  way  operated  or  was  intended 
as  postponing  the  liability  of  the  appellants  beyond  the  date 
of  suit,  or  at  all,  but  as  prescribing  a  mode  of  liquidation 
favorable  to  the  appellants,  so  long  as  the  respondents  and 
appellants  mutually  chose  to  continue  the  transaction  of 
business. 

Mayiie  replied. 

89]  *Feb.  21.  The  judgment  of  their  Lordships  was  de- 
livered by 

Sir  James  W.  Colvile  :  The  respondents  (the  plain- 
tiffs in  the  suit  out  of  which  this  appeal  has  arisen)  are  mer- 
chants carrying  on  business  at  Winterthur,  in  Switzerland, 
under  the  style  of  Volkart  Brothers.  Their  house  had  sub- 
ordinate branches  or  agencies  in  India  for  the  purposes  of 
their  trade  with  that  country.  Of  these,  the  head  or  princi- 
al  one  was  at  Bombay,  and  under  the  management  of  a 
Ir.  Knapp  ;  the  other  was  at  Cochin,  where  the  transac- 
tions in  question  took  place,  and  was  managed,  up  to  some 

(')  82  L.  J.  (C.P.).  N.S.,  254;  14  C.  B.  (N.S.),  654. 
(«)  84  L.  J.  (Q.B.).  N.S.,  I. 
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time  in  February,  1874,  by  a  Mr.  Spitteler,  and  after  that 
date  by  a  Mr.  Jung,  who  had  previously  been  his  assistant. 

The  appellants,  the  defendants  in  the  suit,  are  native  mer- 
chants at  CoTshin,  trading  under  the  style  of  P.  Marcar,  the 
second  defendant  being  the  active  partner  of  the  firra. 

The  history  of  the  transactions  between  the  plaintiffs, 
through  their  agents  at  Cochin,  and  the  defendants  may  be 
conveniently  divided  into  three  periods,  the  first  ending  with 
the  annual  settlement  of  accounts  up  to  the  80th  of  June, 
1872  ;  the  second  beginning  from  that  time  and  ending  with 
the  execution  of  the  agreement  L,  on  the  2d  of  January, 
1874  ;  and  the  third,  which  comprehends  the  transactions 
under  that  agreement,  ending  with  the  institution  of  the  suit 
on  the  10th  of  December,  1875. 

The  first  is  material  only  in  so  far  as  it  shows  what  was 
the  course  of  dealing  between  the  parties  whilst  there  was  no 
substantial  (if  any)  dispute  between  them.  Their  transac- 
tions were  of  two  kinds.  The  first  and  more  important  class 
consisted  of  purcliases,  chiefly  of  native-grown  coffee,  oil, 
and  pepper,  made  by  tlie  defendants  from  the  producers  and 
delivered  to  the  plaintiffs'  agent  at  Cochin,  for  shipment  to 
their  firm  in  Europe.  These  were  almost  invariably  made 
upon  contracts  for  future  delivery  at  a  stipulated  price,  of 
wliich  tlie  following,  made  on  the  23d  of  September,  1872, 
may  be  taken  as  an  example.  The  material  parts  of  it  are  as 
follows: 

"Contract  with  P.  Marcar,  of  Cochin,  for  1,000  cwts.  Mal- 
abar native  coffee,  at  Rs.30J  per  cwt.,  delivery  on  before  the 
end  of  January,  1875:  I,  the  undersigned,  P.  Marcar,  of 
Cocliin,  agree  *and  bind  myself  to  deliver  to  Messrs.  [90 
Volkart,  of  Cochin,  on  or  before  the  end  of  January  next, 
one  thousand  cwts.  Malabar  native  coffee,"  to  be  packed, 
garbled,  and  delivered  as  therein  mentioned,  "at  the  price 
of  thirty  and  a  half  rupees  per  cwt.  net.  .  .  .  On  account  of 
which  agreement  I  have  this  day  received  from  Volkart  & 
Brothers  the  sum  of  Rs.60,  tlie  balance  to  be  paid  as  agreed. 
In  case  of  non-fulfilment  of  this  agreement,  I  bind  myself  to 
pay  to  Messrs.  Volkart  Brothers,  as  penalty,  Rs.3  for  each 
cwt.  short  delivered." 

It  is  to  be  observed  that  the  Rs.60  mentioned  in  this  form 
of  contract  was  rather  in  the  nature  of  earnest  money  to 
bind  the  contract  than  the  measure  of  the  advance  made  to 
enable  the  defendants  to  perform  it.  Such  advances  were 
almost  invariably  made,  but  they  seem  to  have  been  made 
on  general  account,  the  particular  amount  of  advance  attrib- 
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utable  to  each  particular  contract  being,  apparently,  settled 
orally  under  the  provision  expressed  in  the  words  ''to  be 
paid  as  agreed,"  and  deducted  from  the  price  when  that  was 
adjusted  on  the  delivery  of  the  produce.  That  this  was  so 
appears  by  the  receipts  for  advances,  the  adjustment  of  par- 
ticular contracts,  and  the  copies  of  "purchase  accounts" 
set  out  in  the  record. 

The  other  class  of  transactions  consisted  of  consignments 
to  Europe  by  the  defendants  on  their  own  account,  made 
through  the  firm  of  Volkart  Brothers.  There  were  thus 
cross  accounts  between  the  plaintiflfs  and  defendants,  viz., 
the  purchase  account  and  the  consignment  account,  which 
were  kept  separately  under  these  titles,  and  besides  these 
there  appears  to  havt?  been  an  "interest  account,"  the  na- 
ture of  which  it  is  difficult  precisely  to  define,  but  which 
was  certainly  diflferent  from  the  "interest  account"  to  be 
spoken  of  hereafter.  These  three  accounts  would  naturally 
result  in  a  general  account  current  between  the  two  firms, 
which  Mr.  Jung  swears  was  regularly  kept.  The  date  as  on 
which  these  accounts  were  balanced,  and  ought  to  have  been 
settled,  was  the  30th  of  June  in  each  year.  But  such  set- 
tlement, at  all  events  of  the  general  account  current,  does 
not  appear  to  have  been  very  regularly  made,  since  the  ac- 
count JT,  which  purports  to  show  the  balance  of  the  general 
account  current  on  the  30th  of  June,  1873,  comprehends 
91J  items  which  ought  to  have  been  *included  in  the  ac- 
count for  the  preceding  year,  and  was  not  finally  adjusted 
until  March,  1874.  It  may,  however,  be  collected  from  the 
purchase  account  A,  the  consignment  account  B^  and  the 
interest  account  i),  that  the  general  balance  due  from  the 
defendants  to  the  plaintiflfs  on  the  30th  of  June,  1872,  was 
about  Rs.  168, 867  8a.  lOp. 

The  price  of  native  coflfee  rose  in  the  latter  part  of  1872 
and  1873.  On  the  24th  of  January,  1873,  Mr.  Spitteler,  who 
then  managed  the  Cochin  agency,  obtained  from  the  defend- 
ants security  in  the  shape  of  the  letter  /,  and  the  deposit  of 
the  title  deeds  therein  mentioned.  The  true  construction  of 
this  letter,  which  is  one  of  the  principal  questions  in  the 
cause,  will  be  afterwards  considered.  In  February,  18T3, 
the  price  of  coflfee  having  risen  to  Rs.40  per  cwt.,  it  became 
manifest  that  the  defendants  could  not  fulfil  their  contracts 
with  plaintiflfs  for  deliveries  in  1873  without  heavy  loss.  In 
these  circumstances,  Mr.  Spitteler  made  to  them  further  and 
extraordinary  advances,  amounting  to  Rs.500,000  in  the 
whole,  by  payments  which  in  the  defendants'  case,  are  stated 
to  have  been  made  on  the  12th,  13th,  and  19th  of  February, 
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and  the  8rh  of  March,  1873.  It  became  a  matter  of  contro- 
versy in  this  suit  what  were  the  object,  nature,  and  effect  of 
this  transaction.  The  defendants  have  set  up  that  they 
threatened  to  abandon  their  contracts  on  the  terms  of  repay- 
ing the  particular  advances  attributable  to  them,  and  of 
paying  tlje  stipulated  penalty  of  Rs.3  per  cwt  ;  that  they 
were  persuaded  by  Mr.  Spitteler  to  forego  this  intention,  and 
to  accept  the  advances,  on  the  understanding  that  the  money 
was  to  be  employed  in  buying  coffee  at  the  market  price  on 
account  of  Volkart  Brothers,  on  whom  the  losses  incurred 
in  this  operation  were  to  fall.  Mr.  Spitteler,  on  the  other 
hand,  has  deposed  that,  when  the  advances  were  made,  the 
coffee  deliverable  on  the  contracts  for  1873  had  been  all,  or 
nearly  all,  actually  or  constructively  delivered  (an  assertion 
hardly  borne  out  by  the  terms  of  the  contracts  or  other  evi- 
dence in  the  cause),  and  that  the  advances  were  made  in 
order  to  enable  the  defendants  to  pay  for  the  coffee,  and  thus 
to  obtain  the  command  of  the  market  for  the  following 
season. 

The  best  evidence  of  what  was  understood  by  the  parties 
to  be  tlie  nature  of  the  transaction  between  them  is  that 
afforded  by  *their  written  statements  made  at  the  [92 
time.  These  liave  been  admitted,  without  objection,  on  the 
record.  Mr.  Spitteler,  advising  his  principals  in  Europe  of 
these  advances,  when  they  amounted  to  only  Rs.300,000, 
wrote  on  the  19th  of  February,  1873,  as  follows: 

''Coffee.  On  the  coast  Rs.40  to  Rs.40J  are  readily  paid, 
but  most  of  the  dealers  find  it  already  now  impossible  to  get 
produce,  and  it  is  already  pretty  distinctly  and  openly  said 
that  E.  Baudry  &  Co.  have  received  notice  from  their  con- 
tractor, Baboo,  according  to  which  a  great  part  of  their  con- 
tracts will  remain  unfulfilled.  The  reason  we  can  explain 
easily.  Marcar  has  not  only  6,000  cwts.  over  his  contracts 
already  had  delivered  to  him,  but  his  friend  Ramon  has  still 
about  20,000  cwts.  in  his  possession,  which  are  in  the  first 
place  reserved  to  Marcar.  As  he  actually  requires  money 
for  these  payments,  we  have  agreed  with  him  that  he  should 
not  sell  for  one  month,  without  our  sanction,  either  to  na- 
tives or  exporters,  but  should  keep  in  his  possession  the 
whole  quantity  for  the  chance  of  orders.  There  against  we 
advanced  him  three  lacs,  and  he  has  to  make  good  to  us  all 
interest,  back  commissions,  &c.,  in  case  we  should  not  find 
any  employment  for  the  remaining  coffee,  otherwise  we  shall 
bear  these  cliarges  ourselves,  but  shall  pay  Marcar  a  corre- 
sponding-lower rate  than  market  rate.     Through  this  ar- 
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raiif^ement  we  have  enabled  Marcar  partly  to  recoup  himself 
for  the  sustained  loss,  whereas  we,  on  tlie  other  side,  reserve 
ourselves  a  good  chance  to  do  some  further  considerable 
business  this  season.  We  have  no  doubt,  under  the  excep- 
tional circumstances,  you  will  approve  of  our  having  done 
so,  especially  as  we  hold  in  our  possession  security  for  the 
greater  part  of  the  amount." 

In  the  letter  of  the  19th  of  July,  1873,  which  the  second 
defendant  wrote  to  Mr.  Solomon  ^olkhart  in  the  course  of 
the  subsequent  negotiations,  he  says: 

*'  Last  year  I  entered  into  several  coflFee  contracts  for  cof- 
fee delivery,  amounting  to  40,000  cwts.,  at  different  rates, 
averaging  Rs.31  14a.  Qp.  per  cwt.  f.  o.  b.,and  have  suffered 
considerable  loss  in  them.  I  little  expected  that  the  price 
of  coflfee  would  have  risen  so  high  in  a  few  days,  and  that, 
too,  at  a  figure  which  no  merchants  experienced  at  any  time. 
93 J  My  friends,  as  usual  with  *them,  held  a  large  portion 
of  coffee.  I  was,  however,  unable  to  arrange  a  fixed  price, 
owing  to  their  exorbitant  demands,  and,  although  aware  of 
the  failures  of  the  Brazil  and  Java  crop,  I  little  anticipated 
that  price  would  grow  beyond  30  to  31,  being  the  highest 
limit  native  coffee  was  ever  raised  to;  and  I  forebode  the 
certainty  of  a  recession.  With  these  impressions,  I  entered 
into  the  contracts  with  your  firm.  The  first  few  parcels 
which  arrived  in  the  market  were  met  with  ready  buyers  at 
Rs.30J  per  cwt.,  for  ungarbled,  besides  a  payment  of  Rs.3 
per  cwt.  for  expenses  of  conveyance,  there  being  a  marked 
increase  of  price  daily,  particulars  of  which  were  duly  com- 
municated to  your  Mr.  Spitteler.  I  saw  the  necessity  of 
paying  for  the  coffee  at  market  price  to  my  parties  in  order 
to  fulfil  my  contracts  with  you,  as  well  as  securing  the  re- 
maining coffee  in  their  hands,  who  would  otherwise  have 
resorted  to  others,  thus  entailing  on  me  serious  diflBculties 
to  bring  them  round  again  for  future  operations,  with  the 
view  of  covering  the  loss  which  threatened  me  on  all  sides. 
With  these  circumstances,  I  was  compelled  to  receive  the 
advances  from  Mr.  Spitteler,  who  foresaw  that  if  I  were  to 
pay  penalty  for  short  delivery,  as  stipulated  in  the  agree- 
ment, there  would  have  appeared  to  my  favor  Rs. 400,000, 
as  compared  with  market  price,  against  Rs.121,000,  being 
penalty  at  Rs.3  per  cwt.,  with  certain  and  sure  loss  to  the 
firm.  I,  however,  considered  my  credit  in  your  office,  the 
position  you  hold  in  the  commercial  circles,  and  the  difficul- 
ties in  which  you  would  have  been  involved,  and  taking 
courage  in  the  confidence  you  repose  in  me,  did  all  that  I 
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possibly  could  towards  the  fulfilment  of  my  agreement, 
trusting  entirely,  as  I  now  do  firmly  trust,  that,  with  a  little 
assistance  and  time  from  you,  I  should  be  able  to  make  up 
the  loss." 

It  is  unnecessary  to  quote  more  of  this  letter.  Its  whole 
tone  is  that  of  a  debtor  admitting  his  liability  for  the  ad- 
vances in  question,  but  pleading  with  his  creditor  for  indul- 
gence in  consideration  of  the  circumstances  in  which,  and 
the  motives  for  which  that  liability  was  incurred.  The 
account  which  it  gives  of  the  substance  of  the  transactions 
is  not  inconsistent  with  that  of  Mr.  Spitteler,  though  differing 
from  it  in  some  detdils,  and  particularly  in  the  suggestion 
that,  but  for  the  consideration  due  to  the  plaintiffs,  and  for 
the  prospect  of  future  business,  the  defendants  *might  [94 
have  escaped  from  their  contracts  of  1872-73  with  less  loss, 
by  paying  the  stipulated  penalty  of  Rs.S  percwt.  Looking 
to  that  letter  and  to  the  other  evidence  in  the  cause,  their 
Lordships  have  no  difficulty  in  coming  to  the  conclusion 
that  not  only  was  the  sum  of  five  lacs  so  advanced  to  the 
defendants  as  much  a  debt  due  from  them  to  the  plaintiffs 
as  any  of  tiie  ordinary  advances  made  on  the  purchase  ac- 
count (a  fact  found  by  both  the  Indian  Courts,  and  now 
hardly  disputed),  but  that  the  defendants  fully  recognized 
and  admitted  that  liability  in  1873.  The  first  suggestion  of 
their  contention  to  the  contrary  would  seem  to  have  been 
made  in  their  letter  of  the  26th  of  November,  1876,  when 
the  differences  between  them  and  the  plaintiffs,  which  re- 
sulted in  the  institution  of  this  suit,  were  at  their  height. 

The  plaintiffs,  on  being  advised  of  these  exceptional  ad- 
vances by  Mr.  Spitteler's  letter  of  the  19th  of  February,  1873, 
lost  no  time  in  telegraphing  their  surprise  and  dissatisfaction, 
and  seem  to  have  contemplated  immediate  proceedings  for 
the  recovery  of  the  amount  from  the  defendants.  Thereupon 
ensued  a  long  correspondence  and  a  negotiation,  of  which  it 
is  suflScient  to  state  that  it  extended  over  many  months,  that 
it  was  conducted  in  India,  on  the  part  of  the  plaintiffs,  not 
only  by  Mr.  Spitteler,  but  by  Mr.  Klapp,  the  manager  of  the 
Bombay  agency,  and  Mr.  Sigg,  a  partner  in  the  European 
house,  who  was  sent  out  for  that  purpose,  and  that  it  ended 
in  the  execution  of  the  agreement  L^  on  the  2d  of  January, 
1874.  In  the  course  of  this  negotiation,  and  on  the  25th  of 
October,  1873,  the  defendant  gave  to  the  plaintiffs  the  fur- 
ther security  contained  in  the  letter  /and  the  schedule  there- 
to, and  various  arrangements,  of  which  it  is  unnecessary  to 
say  more  at  present,  were  proposed  and  rejected.     Of  the 
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final  arrangement,  embodied  in  the  document  L  (the  con- 
struction of  which  will  have  to  be  hereafter  more  particularly 
considered),  it  is  now  only  necessary  to  state  that  it  pro- 
ceeded on  this  basis.  The  balance  due  to  the  plaintiffs  by 
tlie  defendants  was  stated  to  have  been,  as  on  the  1st  of  July, 
1873,  Rs.678,012  10a.  1^.,  but  was  afterwards  found  to  have 
been  only  Rs.613,007  6a.  5p.,  as  shown  by  the  account  K. 
Of  this  balance,  Rs.300,000  were  to  be  carried  to  what  was 
styled  "  the  block  account,'-  and  the  remainder  to  what  was 
styled  *'  the  interest  account,"  by  which  was  meant  an  ac- 
95]  count  bearing  interest.  *"The  block  account"  was 
to  carry  no  interest,  and  was  to  be  liquidated  by  returns 
only  on  future  contracts  for  produce,  such  returns  to  be 
calculated  according  to  a  stipulated  scale.  This  arrangement 
was  to  be  partly  retrospective,  in  that  a  sum  of  Rs.53,Q56 
13a.  was  to  be  carried  to  the  credit  of  the  ''block  account " 
as  for  returns  on  transactions  between  the  1st  of  July,  1873, 
and  the  1st  of  January,  1874,  and  various  sums,  amounting 
to  Rs.  145, 357,  were  to  be  credited  to  the  defendants  on  the 
''interest  account,"  as  due  to  them  in  respect  of  transactions 
during  the  same  period.  And,  lastly,  the  agreement  con- 
tained an  express  stipulation  that  the  balance  of  interest  to 
accrue  due  on  "the  interest  account,"  which  was  to  carry 
interest  on  both  sides  of  the  account,  should  be  paid  in  cash 
on  the  30th  of  June  in  each  year. 

The  subsequent  transactions  between  the  European  and 
the  native  firms  all  proceeded  on  the  basis  of  the  arrange- 
ment embodied  in  L.  It  is  unnecessary  to  examine  these 
in  detail.  It  is  sufficient  to  state  that  during  this  last  period 
of  the  dealings  between  the  plaintiffs  and  defendants  their 
relations  seem  to  have  been  somewhat  strained,  but  did  not 
become  actually  hostile  before  the  month  of  August,  1875. 
On  the  10th  of  that  month  the  Cochin  agency  wrote  a  letter 
to  the  defendants,  inclosing  an  account  headed  "interest 
account,"  and  demanding  payment  of  a  sum  of  Rs.35,119 
14a.  9p.,  as  presently  payable  under  the  terms  of  letter  L^ 
for  interest  due  on  "  the  interest  account"  up  to  the 30th  of 
June,  1875,  and  for  short  proceeds.  The  defendants  paid 
on  account  Rs.10,000  in  September,  and  the  further  sum  of 
Rs.583  3a.  on  the  3d  of  November,  the  latter  sum  being  all 
which,  on  their  mode  of  stating  the  account,  they  admitted 
to  be  their  due.  Their  letter  remitting  this  last  sum,  and  the 
account  inclosed  in  it,  are  in  the  record.  On  the  10th  of 
November,  1875,  the  plaintiffs,  after  giving  credit  for  these 
sums,  and  for  another  small  payment  of  Rs.l46  3a.  l((p., 
and  admitting  some  errors  in  their  previous  account,  reduced 
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the  balance,  of  which  they  again  demanded  present  payment, 
to  Rs.16,768  3a.  Ip. 

On  the  same  day  they  wrote  another  letter  to  the  defend- 
ants, apparently  in  answer  to  some  oflfer  of  produce,  in  which 
they  said : 

"  We  beg  to  say  that,  as  already  verbally  told  your  Mr. 
Marcar,  *we  cannot  entertain  the  idea  of  entering  into  [96 
fresh  engagements  with  you,  until  such  time  as  the  balance 
of  interest  and  short  proceeds  has  been  settled  satisfactorily, 
and  in  accordance  with  the  agreement  of  2d  January,  1874. 
We  hereby  request  you  peremptorily  to  hand  over  such 
amount,  viz.,  Rs.  16,014  6a.  Tp.,  with  the  interest  due  up  to 
date,  to  bearer." 

The  diflFerence  between  this  sum  and  that  demanded  in  the 
letter  of  the  same  date  is  the  sum  of  Rs.l46  3a.,  of  which  the 
letter  admits  the  receipt  by  a  check. 

The  sum  to  which  the  amount  in  dispute  was  thus  reduced 
was  made  up  of  the  sum  of  Rs.12,789  la.  ll^?.,  which,  being 
the  diflFerence  between  interest  at  6  per  cent,  and  interest  at 
9  per  cent,  upon  the  balance  of  "  the  interest  account,"  the 
defendants  claimed  to  be  allowed  under  the  provisions  of 
L ;  and  of  that  of  Rs.2,979  la.  8p.,  as  to  which,  though 
they  admitted  it  to  be  due  for  short  proceeds,  they  insisted 
that  it  was  not  then  payable,  but  ouojht  to  be  carried  to  their 
debit  in  "  the  interest  account."  Further  correspondence, 
of  a  more  or  less  angry  character,  passed  between  the  parties, 
till  on  the  8th  of  December,  1875,  the  plaintiffs  wrote  to  the 
defendants  as  follows  : 

'*  In  reply  to  your  letter  of  the  7th  instant,  we  beg  to.  state 
that  you  are  well  aware  that  we  consider  that  you  have  en- 
tirely broken  your  engagements  with  us  for  the  liquidation 
of  your  block  account,  both  in  regard  to  the  offers  you  have 
made  and  in  carrying  out  your  contracts,  and  also  in  regard 
to  the  returns,  the  benefit  of  which  you  ought  to  have  given 
us.  In  reference  to  the  interest  account,  you  have  refused 
to  pay  us  the  interest  due  us  on  the  30th  of  June  last,  and 
you  Jiave  entirely  neglected  to  make  any  attempt  to  pay  us 
the  large  balance  due  us  on  this  account.  Under  these  cir- 
cumstances, we  are  compelled  to  put  the  case  into  court,  and 
any  further  discussions  will  be  useless.  We  must,  therefore, 
decline  to  take  notice  at  present  of  the  tissue  of  erroneous 
statements  you  have  put  forward  in  your  last  letters." 

In  reply  to  this,  the  second  defendant  wrote  on  the  same 
day  a  letter  of  remonstrance,  denying  the  imputed  breaches 
31  Eng.  Rep,  JOl 
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of  plaintiffs'  agreement,  expressing  his  willingness  to  go  on 
97]  under  it,  *8howing  that  the  dispute  as  to  the  interest 
might  be  settled  "  by  means  otherwise  than  legal,"  and  con- 
cluding as  follows: 

"Under  these  circumstances,  take  notice  that  I  hold  you 
responsible  to  me  for  all  damages  arising  from  your  with- 
drawal from  a  contract  which  up  to  yesterday  I  showed  a 
ready  disposition  to  carry  out  myself;  that  from  this  date 
I  repudiate  your  further  right  to  fall  back  upon  that  agree- 
ment ;  and  that  I  shall  bring  such  action  against  you  for 
the  recovery  of  compensation  for  loss  fiustained  by  your 
breach  of  contract  as  I  may  be  advised  to  take." 

The  plaint  was  filed  on  the  10th  of  December,  1876.  It 
sought  to  recover  the  sum  of  Rs.180,897  5a.  2p.,  the  admit- 
ted balance  on  the  block  account  without  interest;  and  the 
sum  of  Rs.224,882  8a.  7p.,  as  the  balance  due  on  the  interest 
account,  with  interest  on  such  balance  ''from  the  7th  of 
December,  1876."  The  balance  thus  claimed  on  "  the  inter- 
est account"  included  the  Rs.16,768  3a.  7p.,  of  which  im- 
mediate payment  had  been  demanded  in  November.  The 
plaint  also  prayed  for  a  declaration  that  the  instruments  of 
mortgage  /and  /created  and  were  mortgages  of  the  interest 
of  the  defendants  in  the  properties  mentioned. in  the  sched- 
ule, and  that,  if  necessary,  an  account  might  be  taken  of 
what  was  due  by  the  defendants  to  the  plaintiffs  on  the  said 
mortgages. 

The  issues  finally  settled  in  the  suit  were : 

(1.)  Whether  the  mortgage  instruments  of  the  21st  and 
26th  of  October,  1873,  /  and  /,  are  valid  and  sub- 
sisting mortgages  for  the  balances  that  may  be  found 
due  by  defendants  to  the  plaintiffs,  or  for  any  part 
thereof. 

(2.)  Whether  on  the  30th  of  June,  1873,  there  was  a  bal- 
ance of  Rs. 613,097  6a.  6j!?.,  due  by  defendants  to 
plaintiffs. 

(3.)  Whether  the  defendants  have  committed  any  breach 
of  the  agreement  of  the  2d  of  January,  1874,  and  if 
not,  whether  the  plaintiffs  are  entitled  to  sue  for  the 
balances  due  on  the  block  account  and  the  interest 
account. 

(4.)  Whether  plaintiffs  are  entitled  to  bring  their  suit  be- 
fore submitting   to  arbitration   the  dispute  as  to 
Rs.  12,789  la.  lljt?.,  on  account  of  interest. 
98]     *(5.)  A  similar  issue  as  to  the  before  mentioned  sum 
of  Rs.2,979  la.  8p.,  the  remainder  of  the  sum  claimed 
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by  the  plaintiffs  as  a  cash  payment  payable  as  on 
the  30th  of  June,  1875. 

The  District  Jndge,  Mr.  Wigram,  in  a  very  careful  and 
able  judgment,  disposed  of  these  issues  as  follows  : 

Upon  the  1st,  he  found  that,  on  the  true  construction  of 
instruments  of  mortgage  /  and  /,  they  and  the  deeds 
deposited  with  them  constituted  a  security  for  the  gen- 
eral balance  due  from  the  defendants  to  the  plaintiffs. 

Upon  the  2d,  he  found  that  that  balance  was,  on  the  30th 
of  June,  1873,  the  sura  of  Rs.613,007  6a.  5p. 

Upon  the  3d,  he  found  that  the  agreement  of  the  2d  of 
January  {L)  was,  upon  the  true  construction  of  it,  revo- 
cable at  will  by  the  plaintiffs,  but  that,  if  it  were  not  so 
revocable,  they  had  failed  to  prove  any  breach  of  it  on 
the  part  of  the  defendants  which  justified  the  rescission 
of  it. 

As  to  the  4th  and  5th  issues,  he  found  that  the  plaintiffs 
were  not  entitled  to  sue  for  the  disputed  amount  of  in- 
terest until  that  dispute  had  been  settled  by  arbitration  ; 
but  that  there  was  no  such  objection  to  the  claim  for  the 
Rs.2,979  la.  8j9.,  the  amount,  and  the  defendants'  lia- 
bility for  it,  in  some  way  or  another,  not  being  in  dis- 
pute. 

The  result  of  his  judgment  was  that  the  plaintiffs  were  en- 
titled to  a  decree  for  Rs.392,990  12a.  lOp.,  and  to  a  declara- 
tion that,  if  that  amount  was  not  paid  within  three  months, 
the  plaintiffs  were  entitled  to  sell  the  right,  title,  and  inter- 
est of  the  defendants  in  the  properties  mortgaged  to  them 
under  the  Exhibits  /and  J,  and  a  decree  was  made  accord- 
ingly on  the  16th  of  July,  1877. 

From  this  there  was  an  appeal,  and,  so  far  as  it  related  to 
the  4th  issue,  a  cross  appeal,  to  the  High  Court,  which  dis- 
missed both  appeals,  and  confirmed  the  decree  of  the  Lower 
Court  in  its  integrity.  The  judgment  of  the  High  Court  ap- 
pears, from  the  somewhat  scanty  note  of  it,  to  have  pro- 
ceeded, so  far  as  it  related  to  the  3d  issue,  upon  the  supposed 
proof  of  actual  breaches  of  the  agreement  L  on  the  part  of 
the  defendant,  and  not  upon  the  revocability  of  that  agree- 
ment at  the  will  of  the  plaintiffs. 

In  dealing  with  this  appeal  their  Lordships  are  relieved 
from  *any  further  consideration  of  the  2d  and  the  4th  [99 
issues.  What  has  been  already  said  suflBciently  indicates 
their  entire  concurrence  in  the  finding  of  the  two  Indian 
Courts  upon  the  former.  And  there  is  now  no  cross  appeal 
against  the  finding  in  favor  of  the  defendants  upon  the  latter. 
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The  questions,  therefore,  for  determinatioa  are  redaced 
to  the  following: 

1st.  Whether  the  finding  npon  the  first  issae  is  correct ;  a 
question  which  depends  upon  the  constraction  to 
be  put  on  the  document  /,  since  that  governs  also 
the  effect  of  J, 

2d.  Whether  the  plaintiffs  were  entitled  to  rescind  wholly 
or  in  part  the  agreement  embodied  in  document  L^ 
without  proof  of  an  actual  breach  of  it  by  the  de- 
fendants sufficient  to  justify  such  rescission  ;  and 

3d.  If  they  were  not  so  entitled,  whether  there  is  sufficient 
proof  of  any  such  breach. 

4th.  Whether  there  is  error  in  the  decree,  in  so  far  as  it 
declares  the  plaintiffs  at  liberty  to  sell  the  mort- 
gaged premises,  if  the  defendants  should  not  pay 
the  amount  decreed  within  three  months. 

The  contention  of  the  defendants  is  that  the  construction 
of  /is  to  be  governed  by  the  first  paragraph  in  it,  which, 
speaking  in  the  name  of  the  second  defendant,  says, — 

''As  I  have  been  and  am  now  accustomed  to  contract 
with  3'ou  for  the  supply  of  country  produce  and  other  mer- 
chandise, and  in  the  course  of  these  transactions  there  is 
frequently  a  considerable  amount  of  money  outstanding  to 
my  debit  in  the  way  of  advances,  &c.,  made  upon  the  con- 
tracts, and  you  very  naturally  would  like  some  security,  I 
agree  to  the  following  propositions,"  &c. 

They  insist  that  this  statement,  being  in  the  nature  of  a 
recital,  limits  the  security  to  advances  made  npon  contracts 
for  future  deliveries  of  produce,  and  consequently  must  ex- 
clude from  it  the  advances,  to  the  amount  of  five  lacs,  which 
constitutes  so  large  a  portion  of  the  balance  found  due  to 
the  plaintiffs,  particularly  if  Spitteler's  statement,  to  the 
effect  that  when  those  advances  were  made  all,  or  almost 
100]  ally  of  the  defendants'  contracts  with  the  ^plaintiffs 
up  to  that  time  had  been  fulfilled,  is  to  be  taken  to  be 
correct. 

The  construction  of  any  ambiguous  stipulation  in  a  deed 
may  undoubtedly  be  governed  or  qualified  by  a  recital ;  but 
on  the  other  hand,  if  the  intention  of  the  parties  is  clearly  to 
be  collected  from  the  operative  part  of  the  instrument,  that 
intention  is  not  to  be  defeated  or  controlled  because  it  may 
go  bej'ond  what  is  expressed  in  the  recital. 

The  distinction  is  recognized  and  the  authorities  on  this 
subject  collected  in  the  case  of  Walsh  v.  Tretanion  (*). 

O  15  Q.  B.  ^X.S.).  750. 
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What,  then,  is  the  effect  of  the  operative  part  of  this  in- 
strument.    It  says, — 

"You  shall  hold  them  (the  deeds)  as  a  lien  for  the  cur- 
rent outstandings  due  at  any  time  from  me  to  you  upon  our 
contracts,  and  you  shall  have  power  over  the  property  as  a 
pukha  mortgagee  would  have,  only  you  must  agree  not  to 
sell  any  of  it  until  you  have  given  me  full  twelve  months' 
notice  from  the  time  we  shall  cometo  a  settlement  of  accounts 
to  pay  up,  or  from  the  time  demand  shall  have  been  made 
by  you  of  the  amount  claimed  by  you  ;  but  if  I  fail,  then  you 
may  sell,  at  my  expense,  for  the  best  price  you  can  get,  any 
of  the  properties  successively,  till  you  have  satisfied  my  ac- 
count current,  out  of  the  proceeds,  giving  me  a  strict  accounts 
of  what  you  sell."  And  the  next  paragraph  contains  the 
following  sentence:  ''And  upon  my  payment  of  all  bal- 
ajices  due,  you  will  at  once  return  to  me  all  the  documents 
now  deposited  with  you,  and  cancel  this  letter." 

The  conclusion  which  their  Lordships  draw  from  the  above 
passages  taken  together,  and  examined  by  the  light  which 
the  proved  relations  of  the  parties  at  the  time  throw  upon 
them,  is,  that  the  security  was  intended  to  cover  the  general 
balance  that  might  become  due  from  the  defendants  to  the 
plaintiffs  upon  all  the  accounts  between  them.  The  words 
"upon  our  contracts,"  which  the  defendants  insist  can  only  be 
taken  to  mean  the  particular  contracts  for  the  delivery  of  pro- 
duce referred  to  in  the  paragraph  in  the  nature  of  a  recital,  do 
not  appear  to  their  Lordships  to  be  necessarily  repugnant  to 
this  construction.  Such  ^contracts  may  have  been  [101 
chiefly  in  the  minds  of  the  parties,  but  the  words  themselves 
are  wide  enough  to  embrace  all  their  transactions.  And 
what  follows  strongly  favors  the  wider  construction.  There 
is  to  be  no  sale  until  twelve  months  after  one  of  two  events, 
viz.,  a  settlement  of  accounts  or  a  demand.  The  first  case 
implies  a  settlement  of  accounts  in  order  to  ascertain  the 
amount  due.  How  could  that  be  ascertained  unless  all  the 
different  accounts  were  brought  into  a  general  account  cur- 
rent, and  a  balance  struck  thereon  ?  Let  it  be  supposed  that 
"  the  purchase  account,"  taken  alone  showed  a  large  balance 
due  for  advances.  It  can  hardly  have  been  the  intention  of 
the  parties  that  the  property  should  be  sold  to  pay  that  bal- 
ance ;  if,  on  the  other  hand,  a  balance  was  due  from  the 
plaintiffs  to  the  defendants  on  "the  consignment  account:" 
and  this  explains  the  following  sentence,  "  if  I  fail,  then  you 
may  sell,  &c.,  until  you  have  satisfied  m?/  account  cicrrent.^^ 
The  "account  current "  would  include  both  accounts.     And 
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this  intention  is  made  still  more  clear  by  the  subsequent 
stipulation  that  the  event  on  which  the  deeds  shall  be  re- 
turned and  the  latter  cancelled  is  the  payment  of  all  bal- 
ances due.  Again,  let  it  be  assumed  that  there  was  no 
account  open  between  the  parties  except  '*  the  purchase  ac- 
count." The  advances  were  entered  generally  to  the  debit 
of  the  defendants  in  this  account,  as  on  the  dates  on  which 
they  were  made,  in  round  sums.  Neither  this,  nor  any 
other  account  that  has  been  produced  showed  what  particu- 
lar advance  was  made  on  each  particular  contract.  The  five 
lacs  were  entered  in  this  account  in  the  same  manner  as  the 
sums  previously  advanced.  It  can  hardly  have  been  in- 
tended that  if  it  should  prove  necessary  to  realize  the  securi- 
ties, the  account  so  kept  was  to  be  analyzed  and  recast  in 
order  to  ascertain  which  of  the  sums  so  debited  were  se- 
cured, and  which  were  due  upon  open  account. 

The  learned  counsel  for  the  defendants  have  relied  upon 
their  refusal  to  execute  S.  S.  S.,  one  of  the  abortive  pro- 
posals made  in  the  course  of  the  negotiations  for  a  settle- 
ment between  February,  1873,  and  January,  1874.  Whatever 
may  have  been  the  motive  of  the  refusal  (and  this  has  not 
been  very  satisfactorily  proved),  parol  evidence  of  what 
took  place  a  considerable  time  after  the  execution  of  /can 
102]  hardly  affect  the  construction  of  that  document.  *If  it 
could  have  any  such  effect,  the  evidence  of  what  took  place 
during  the  long  negotiation  which  ended  in  the  execution  of 
L  would,  taken  as  a  whole,  rather  lead  their  Lordships  to 
the  conclusion  that  both  parties  were  negotiating  under  the 
belief  and  upon  the  assumption  that  the  whole  debt  then 
due  was  covered  by  the  mortgage  securities. 

Upon  the  whole,  therefore,  their  Lordships  have  come  to 
the  conclusion  that  the  judge's  finding  on  the  first  issue  be- 
fore him  was  correct,  and  that  the  whole  of  the  before  men- 
tioned sum  of  Rs.613,007  0a.  Bj9.  was,  and  that  the  balance 
of  it  now  recoverable  is,  secured  by  the  mortgage  securities 
in  question. 

Their  Lordships  have  now  to  determine  the  more  diflS- 
cult  question  of  the  construction  and  effect  of  the  docu- 
ment L. 

The  contention  on  the  part  of  the  plaintiffs  is  that  it  was 
revocable  at  their  will,  as  found  by  the  District  Judge.  The 
contention  of  the  defendants  is  that,  unless  rescinded  by 
mutual  agreement,  or  upon  a  breach  of  its  stipulations  by 
one  party  justifying  its  rescission  by  the  other,  it  was  to 
subsist  in  full  force  until  the  liquidation  under  it  of  both  the 
*' block"  and  the  "interest"  account,  or,  at  all  events,  of 
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the  block  account;  and  further  that,  if  in  the  events  that 
Imve  happened,  the  plaintiffs  are  entitled  to  sue  for  and  re- 
cover the  balance  due  on  ''the  interest  account,"  they  can- 
not sue  for  or  recover  the  balance  due  on  *'the  block 
account,"  as  to  which  they  have  agreed  that  it  was  to  be 
liquidated  bj'  '*  returns  only." 

The  circumstances  under  which  the  agreement  was  entered 
into  have  already  been  partially  stated.  That  they  afford 
no  ground  for  the  suggestion  that  the  settlement  in  question 
proceeded  upon  the  compromise  of  a  doubtful  claim,  or  of  a 
disputed  debt,  is  a  conclusion  in  which  their  Lordships  have 
already  intimated  their  concurrence.  On  the  other  hand,  it 
is  clear  that,  although  the  arrangement  was  on  the  face  of  it 
in  ease  and  for  the  benefit  of  the  defendants,  the  plaintiffs 
found,  or  thought  they  found,  their  own  advantage  in  it. 
Had  they  shown  no  forbearance,  had  they  driven  the  de- 
fendants to  extremity,  they  would  probably  have  lost  great 
part  of  the  large  sum  then  due  to  them,  and  they  would 
certainly  have  lost  the  advantage  which  they  expected  to 
reap  from  the  employment  of  the  defendants,  who  were  sup- 
posed to  have  *acquired  the  command  of  the  market,  [103 
in  their  future  operations  in  native  produce.  The  agreement 
actually  made  is  extremely  loose.  It  fixes  no  time  for  its 
duration,  or  for  the  liquidation  of  the  debt.  It  was,  no 
doubt,  purposely  left  vague  upon  this  point ;  since  one  of 
the  grounds  on  which  the  second  defendant  says  he  objected 
to  execute  S.  S.  S.  was  that  it  bound  him  to  pay  a  certain 
amount  by  a  fixed  time. 

The  only  specified  date  from  which  any  inference  as  to  the 
intended  duration  of  the  arrangement  can  be  drawn  is  the 
30th  of  June,  1875.  Prom  that  it  may  fairly  be  inferred 
that  the  parties  contemplated  dealing  on  the  footing  of  the 
agreement  up  to  that  time  at  least.  But  all  beyond  that 
time  is  left  indefinite. 

The  defendants,  however,  contend  that  it  follows,  by  nec- 
essary implication  from  the  terms  of  the  document,  that  the 
parties  bound  and  intended  to  bind  themselves  to  carry  on 
their  dealings  upon  the  footing  of  it  until  the  whole  debt, 
or,  at  all  events,  that*portion  of  it  which  was  carried  to  the 
block  account,  was  liquidated  in  the  manner  thereby  pro- 
vided.    The  passages  on  which  they  mainly  rely  are, — 

Ist.  The  statement  that  '*the  following  conditions  have 
been  agreed  upon  by  both  parties  for  the  repay- 
ment by  P.  Marcar  of  the  money  due  to  Volkart 
Brothers." 
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2d.  The  provision  as  to  the  rebate  of  interest,  which  con- 
tains these  words, — "  The  same  reduction  of  interest 
to  be  made  subsequently  until  the  entire  settlemenl 
of  tills  account  should  P.  Marcar  continue  to  afford 
the  same  satisfaction." 

3d.  The  provision  that  "the  block  account  sball  be  liqui- 
dated by  returns  only  on  all  contracts." 

Their  Lordships  are  clearly  of  opinion  that  the  extreme 
contention  of  the  defendants  that  the  whole  debt  was  to  be 
repaid  under  the  agreement,  which  was,  therefore,  to  sub- 
sist until  that  liquidation  had  taken  place,  cannot  be  main- 
tained. The  "interest  account"  stands  upon  a  different 
footing  from  the  "block  account."  It  was  to  remain  as  a 
debt  carrying  interest,  and  that  interest  was  to  be  paid  an- 
nually, but  no  precise  stipulation  as  to  the  mode  of  liquidat- 
ing the  principal  is  to  be  found  in  the  agreement,  unless  it 
is  to  be  inferred  from  the  5th  paragraph  that,  for  the  future 
104]  as  for  *the  past,  sums  of  money  to  become  due  to  P. 
Marcar  for  cash,  goods,  consignments,  &c.,  were  to  be  car- 
ried to  their  credit.  There  was,  however,  no  provision  for 
the  continuance  of  the  consignment  business,  which  would 
presumably  be  the  principal  source  of  such  credits.  Hence, 
even  if  the  agreement  was  intended  to  subsist,  and  did  in 
fact  subsist,  until  the  block  account  had  been  liquidated  by 
tlie  returns,  there  might  have  remained  at  tiiat  time  a  bal- 
ance due  on  the  interest  account  which  the  plaintiffs  would 
have  been  entitled  to  sue  for  and  recover. 

And  it  further  appears  to  their  Lordships  that,  as  regards 
the  balance  due  on  the  "interest  account,"  tlie  utmost  that 
can  be  implied  from  the  agreement  against  the  plaintiffs 
is  a  covenant  not  to  sue  for  it  until  after  the  30th  of  June, 
1876. 

The  question,  then,  under  consideration  is  reduced  to  the 
"block  account,"  and  the  effect  of  the  words  "shall  be 
liquidated  by  returns  only,"  &c.  Now,  even  as  to  this  ac- 
count, the  provisions  are  extremely  loose,  and  such  as  could 
not  be  duly  worked  unless  the  contracting  parties  continued 
to  act  with  the  highest  good  faith,  anfl  on  a  perfect  under- 
standing with  each  other.  Nevertheless  they  seem  advisedly 
to  have  abstained  from  making  express  provisions  either  for 
the  continuance  or  for  the  due  working  of  the  agreement, 
each  trusting  to  the  honor,  and,  probably,  still  more  to  the 
self-interest  of  the  other.  Such  an  agreement  is  conceivable 
if  it  was  intended  to  endure  so  long  only  as  both  parties  de- 
sired it  to  continue.     But,  for  the  effectual  worKing  of  an 
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irrevocable  agreement  for  the  liquidation  of  the  block  ac- 
count in  a  particular  way,  it  would  be  necessary  to  imply 
covenants  and  obligations  for  which  the  parlies  have  failed, 
apparently  from  the  difficulty  of  agreeing  upon  them,  to 
make  express  provision.  For  example,  no  express  provi- 
sion is  made  as  to  the  extent  of  the  business  to  be  done  ;  the 
rates  at  which  one  party  is  to  offer,  and  the  other  to  accept, 
produce;  the  result  upon  the  letter  of  the  agreement  being 
that,  if  either  were  disposed  to  act  unreasonably,  he  would 
have  the  means  of  postponing  the  liquidation  of  the  account 
indefinitely.  And  if  the  parties  have  thus  abstained  from 
inserting  express  provisions  for  the  fair  and  reasonable 
working  of  their  supposed  agreement,  can  the  court,  wliich 
is  called  upon  to  enforce  it,  supply  them.  Their  Lordships 
are  of  opinion  that  it  *cannot  do  so.  Among  the  [105 
reasons  stated  by  Lord  Denman,  C.  J.,  in  delivering  the  judg- 
ment of  the  court  in  Aspdia  v.  Austin^),  are  the  follow- 
ing, which  appear  to  be  particularly  applicable  to  this  case  ; 
he  says : 

''Where  parties  have  entered  into  written  engagements 
with  expressed  stipulations,  it  is  manifestly  not  desirable  to 
extend  them  by  any  implications;  the  presumption  is  that, 
having  expressed  some,  they  have  expressed  all  conditions 
by  which  they  intend  to  be  bound  under  that  instrument. 
It  is  possible  that  each  party  to  the  present  instrument  may 
have  contracted  on  the  supposition  that  the  business  would 
in  fact  be  carried  on,  and  the  service  in  fact  continued 
during  the  three  years,  and  yet  neither  party  might  have 
been  willing  to  bind  themselves  to  that  effect,  and  it  is  one 
thing  for  tlie  court  to  effectuate  the  intention  of  the  parties 
to  the  extent  to  which  they  may  have,  even  imperfectly,  ex- 
pressed themselves,  and  another  to  add  to  the  instrument 
all  such  covenants  as,  upon  a  full  consideration,  the  court 
may  deem  fitting  for  completing  the  intentions  of  the  parties, 
but  which  they,  purposely  or  unintentionally,  have  omitted. 
The  former  is  but  the  application  of  a  rule  of  construction 
to  that  which  is  written  ;  the  latter  adds  to  the  obligations 
by  which  the  parties  have  bound  themselves,  and  is,  of 
course,  quite  unauthorizHd,  as  well  as  liable  to  great  prac- 
tical injustice  in  the  apjjlication." 

These  considerations  have  led  their  Lordships  to  the  con- 
clusion that  the  stipulations,  even  as  to  the  block  account, 
were  binding  only  during  the  continuance  of  the  arrange- 
ment for  the  conduct  of  future  business,  and  that  on  the 

(>)  6  Q.  B.  (N.S.),  671,  684. 

31  Eng.  Rep.  102 
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true  construction  of  the  agreement,  either  party  had  power, 
at  least  after  the  80th  of  J  une,  187f),  to  determine  it,  should  it 
be  found,  as  undoubtedly  it  was  found,  to  be  working  uq- 
satisfactorily.  They  had  in  this  reapect  the  same  right  aa 
parlies  under  a  contract  for  a  partnership  at  will.  Indeed, 
thongh  tliey  were  not  strictly  partners,  thetr  contract  was 
like  one  between  persons  engaged  in  successive  joint  adven- 
tuiea,  the  defendants  supply  the  produce  at  a  profit  to  the 
plaintiffs,  who  realized  a  further  profit  on  its  export  to 
Europe,  and  the  former  undertaking  further  that  a  portion 
106]  of  their  profits  should  *be  applied  in  liquidation  of 
their  liability  on  former  transactions.  Their  Lordships  con-  ' 
ceive  that  on  this  construction  full  effect  can  be  given  to  all 
the  express  stipulations  contained  in  L,  and,  further,  that 
in  the  events  which  have  happened  the  plaintiffs  have  not 
lost  their  right  to  sue  for  and  recover  the  balance  due  to 
them  either  on  "the  block"  or  on  "the  interest  account." 
In  truth,  had  they  broken  any  covenant,  express  or  implied, 
the  remedy  of  the  defendants  would  seem  to  have  been  an 
action  for  unliquidated  damages,  the  measure  of  which 
would  not  necessarily  be  the  balance  due  on  the  block  ac- 
count. 

Their  Lordships'  construction  of  L  renders  it  unnecessary, 
to  consider  whether,  assuming  the  agreement  to  be  irrevo- 
cable, tlio  plaintiffs  have  established  a  breach  of  it  on  the 
part  of  the  defendants  which  would  justify  the  rescission  of 
It,  a  question  which,  regard  being  had  to  the  conduct  of  the 
parties  with  respect  to  the  alleged  breaches,   might  not  be 
free  from  difficulty.     Upon  the  last  point  their  Lordships 
find  that  there  is  no  error  in  that  part  of  the  decree  which 
empowers  the  plaintiffs  to  realize  their  securities  in  case  the 
defendants  should  fail  to  pay  the  sum  due  within  three 
months  from  the  date  of  ttie  decree.     They  are  of  opinion 
that  a  sufficient  demaud,  within  the  meaning  of  the  letter  /, 
was  made  immediately  before  the  institution  of  the  suit,  and 
was  so  understood  by  the  defendants  to  have  been  made. 
Such  seems  to  be  the  result  of  the  letters  of  the  8th  of  De- 
cember, 1875.     The  allowance  of  three  months  for  the  pay- 
t  of  the  sum  decreed  to  be  due  to  the  plaintiffs  on  the 
tgage  securities  was  therefore  in  ease  of  the  defendants. 
,r  Lordsliips  will  humbly  advise  Her  Majesty  to  affirm 
decree  under  appeal,  and  to  dismiss  this  appeal  with 

3. 

ilicitors  for  the  appellants  :  Talbot  &  Tasker. 
)liciior3  for  the  respondents  :    Watkins  <£  Lattey. 
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[9  Indian  Appeals,  70.] 
J.C*  March,  17,  21,  1882. 

*The  Mussoorie  Bank,  Limited,  Defendant;  and    [70 
Albert  Charles  Raynor,  Plaintiff. 

ON    APPEAL   FROM    THE    HIGH    COURT    OF  ALLAHABAD. 

'Will — CoTutruction — PreccUory  Tr^uUs — Practice — Petition  for  Special  Leave — 

Mvutatement — Co^ttt. 

A  testator  gave  to  his  widow  the  whole  of  his  real  and  personal  property  "  feeling 
*  confident  that  she  will  act  justly  to  our  children  in  dividing  the  same  when  no 
longer  required  by  her : " 

Held,  that  the  widow  took  an  absolute  interest,  and  that  the  doctrine  of  precatory 
trusts  did  not  apply. 

The  petition  of  special  leave  to  appeal  in  this  case  stated  correctly  two  valid  grounds 
for  granting  the  same  ;  but  contained  misstatements  of  fact  which  affected  the  third 
ground  relied  upon  by  the  petitioner : 

Held,  that  any  such  petition  is  liable  at  any  time  to  be  rescinded  with  costs  if  it 
contains  any  misntut'euient  or  concealment  of  facts  which  ought  to  be  disclosed.  It 
appearing  however  that  there  was  in  this  case  no  intention  to  mislead,  the  appeal 
was  heard  and  allowed,  but  without  costs. 

Ram  iSalnik  Bone  v.  Mononwhini  Dtmee  Q)  approved. 

Appeal  from  a  decree  of  the  High  Court  (Aug.  22,  1878) 
reversing  with  costs  a  decree  of  the  Subordinate  Judge  of 
Dehra  Doon  (May  10,  1878). 

Special  leave  to  appeal  had  been  granted  to  the  appellants 
by  order  of  Her  Majesty  in  Council  dated  the  14th  of  Au- 
gust, 1879. 

Besides  a  question  as  to  the  effect  of  particular  words  in 
a  will,  whether  or  not  they  amounted  to  the  creation  of  a 
trust,  there  was  a  further  question  raised  as  to  the  effect  of 
certain  misstatements  which  had  been  made  in  the  petition 
for  special  leave  to  appeal. 

Two  suits  had  been  instituted  by  the  appellant  bank 
against  Mrs.  Raynor  s  executors  prior  to  the  suit  in  which 
this  appeal  arose.  One  was  numbered  41  of  1876,  and  in  it 
a  money  decree  *was  obtained  on  the  6th  of  December,  [71 
1876,  and  certain  Delhi  Bank  shares  were  attached.  The 
other  was  a  mortgage  suit  numbered  115  of  1876,  and  in  it  a 
money  decree  for  Rs.32,121  was  obtained  on  the  12th  of  De- 
cember, 1876,  the  High  Court  in  appeal,  by  its  decree  dated 
the  2d  of  January,  1878,  holding  that  the  bank  might  en- 
force its  mortgage  on  certain  properties  to  the  extent  of 
Mrs.  Raynor' s  interest  thereon.     The  present  suit,  numbered 

^Presetd  :   Si&.  Barnes  Peacock,  Sir  Richard  Couch,  and  Sir  Arthur  Hobhousb. 
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24  of  1877,  was  brought  by  the  respondent  on  the  16th  of 
March,  1877,  to  set  aside  the  attachment  of  the  shares  so  far 
as  it  aflfected  him.  The  suit  was  valued  at  R8.6,()00,  and 
was  dismissed  by  the  Subordinate  Judge  on  tlie  10th  of  May, 
1878,  but  decreed  in  favor  of  the  respondent  on  the  22d  of 
August,  1878,  after  the  time  for  appealing  from  the  decree 
of  January  2,  1878,  in  the  mortgage  suit  had  expired. 

The  High  Court  refused  to  admit  an  appeal  from  the  de- 
cree of  the  22d  of  August,  1878,  to  Her  Majesty  in  Council, 
on  the  ground  that  the  property  at  stake  in  this  suit  was 
under  the  appealable  amount. 

The  petition  for  special  leave  to  appeal  contained  the  fol- 
lowing statements.  After  referring^  to  the  institution  of  the 
mortgage  suit  (116  of  1876),  but  without  mentioning  the  date 
thereof  or  of  the  judgment  of  the  High  Court  therein,  it  pro- 
ceeded :  "The  High  Court  of  Allahabad,  without  deciding 
this  question,  ordered  that  the  interest  of  Mrs.  Raynor  in 
the  properties  should  be  sold  in  satisfaction  of  the  claim  of 
the  bank  under  the  decree  in  the  above  suit.  The  bank  at- 
tached the  shares  of  the  Delhi  Bank  held  by  Mrs.  Raynor  s 
executor  and  executrix,  and  the  respondent  herein  objected 
to  such  attachment  on  the  same  ground  as  above  stated,  viz., 
that  Mrs.  Raynor  possessed  only  a  life  interest  in  the  said 
shares  ;  but  his  objection  *was  dismissed.  He  thereupon 
brought  the  suit  which  is  the  subject  of  the  present  applica- 
tion. The  suit  was  brought  in  the  Court  of  Small  Causes  at 
Dehra,  exercising  its  extraordinary  jurisdiction,  against  the 
Mussoorie  Bank,  Limited,  and  prayed  for  possession  of 
twenty-four  shares  of  the  Delhi  Bank,  attached  under  the 
above  decree  in  the  suit  of  Mussoorie  Bank  v.  Executors  of 
Mrs.  Raynor^  on  the  ground  that  under  the  will  of  her  de- 
ceased husband  Mrs.  Raynor  held  them  only  for  her  own 
72]  liftj,  and  in  trust  after  her  death  for  her  *children.  The 
suit  was  valued  at  Rs.6,000,  and  was  numbered  24  of  1877." 

And  further,  the  grounds  suggested  in  the  praying  part  of 
the  petition,  why  special  leave  should  be  granted,  were  the 
following  : 

''Pray  that  your  Majesty  in  Conncil  will  grant  them 
special  leave  to  appeal  against  the  same  on  the  ground  that 
the  decision,  though  actually  only  for  a  sum  of  Rs.6,C)00, 
virtually  aflfects  the  petitioners'  right  to  have  a  mortgage 
security  for  the  three  promissory  notes  aforesaid,  in  respect 
of  which  a  decree  for  Rs.32,121  2a.  4p.  was  awarded  to  the 
petitioners ;  also,  that  the  point  of  law  decided  by  the  High 
Court  of  Allahabad  in  this  suit  was  one  of  great  and  general 
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importance,  and  will  govern  other  claims  arising  in  reference 
to  the  estate  of  Mrs.  Kaynor,  and  that  a  decision  of  Your 
Majesty  in  Council  in  this  suit  will  probably  prevent  any 
appeal  against  the  decree  in  the  suit  brought  by  the  petition- 
ers as  aforesaid,  or  against  the  proceedings  in  execution 
thereof." 

Doyne^  for  the  respondent,  referred  to  Ram  SahuJc  Bose 
V.  Monomohini  Dossee{')y  and  contended  that  the  order 
granting  special  leave  to  appeal  should  be  rescinded.  The 
suit  under  appeal  was  brought  to  set  aside  an  order  made 
in  the  suit  (41  of  1876),  and  the  statement  in  the  petition  as 
to  the  relation  between  suit  (115  of  1876),  and  the  decision 
therein  and  tlie  present  suit  is  therefore  incorrect  and  mis- 
leading. Owing  to  accident  or  negligence  there  was  a  misrep- 
resentation of  fact  as  to  such  relation,  and  a  concealment  of 
fact  as  to  the  date  of  the  High  Court's  decree,  and  it  was 
contended  that  had  the  true  facts  appeared  on  the  petition 
the  order  for  special  leave  would  not  have  been  granted. 

Oraham^  .Q.C.,  for  the  appellant,  contended  that  there 
was  ample  ground  for  granting  the  order  for  special  leave, 
apart  from  the  misstatements,  which  were  unintentional. 
Affidavits  had  been  filed  to  explain  the  manner  in  which 
they  arose.  They  were  immaterial  in  this  sense,  that  if  the 
facts  had  been  accurately  stated,  it  was  still  on  the  merits  a 
case  in  which  leave  would  have  *been  granted.  Ref-  [73 
erence  was  made  to  Mokun  Lai  Sookul  v.  Beehee  Doss  and 
Others  (*). 

Doyne  replied. 

Their  Lordships  decided  to  hear  the  appeal. 

Oraham^  Q.C.  {Woodroffe  with  him),  for  the  appellant, 
contended  that  Mrs.  Raynor  took  an  absolute  interest  under 
her  husband's  will  unaffected  by  any  trust  whatever  in 
favor  of  the  children.  The  Chief  Justice  in  the  court  below 
relied  upon  Ournick  v.  Tucker  {^\  but  that  case  is  distin- 
guishable from  this,  and  moreover  in  later  cases  a  stricter 
view  is  taken  of  what  are  called  precatory  trusts :  Parnall  v. 
Parnall  (*).  Reference  was  also  made  to  Lamhe  v.  Eames  (*), 
where  the  whole  subject  is  reviewed  by  Vice-Chancellor 
Malins,  and  upheld  in  appeal  (*).  See  also  Sale  v.  Moore  (') ; 
Stead  V.  Mellor{^)\  In  re  Hutchinson  and  Tenant  {*). 

Doyne,  for  the  respondent,  submitted  that  at  all  events 
the  later  cases  cited  did  not  get  rid  of  the  doctrine  of  pre- 

(»)  Law  Rep..  2  Ind.  Ap.,  81.  (»)  Law  Rep.,  10  Eq.,  267,  270. 

(«)  8  Moore,  Ind.  App.  Ca.,  196.  (•)  Law  Rep.,  6  Ch.,  697. 

(»)  2  Law  Rep.,  17  Eq.,  320 ;  7  Eng.  R.,  (')  1  Sim.,  634. 

846.  («)  6  Ch.  D.,  226;  22  Eng.  R.,  61. 

(*)  9  Ch.  D.,  96;  26  Eng.  R.,  801.  (»)  8  Ch.  D.,  640 ;  26  Eng.  R.,  469. 
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catory  trusts,  and  that  the  true  effect  of  the  clause  in  dis- 
pute in  this  case  was  that  the  testator  gave  his  widow  the 
right  of  enjoyment  for  life  with  a  power  of  appointment 
afterwards  to  be  exercised  in  the  mode  prescribed,  that  is, 
by  fair  division  amongst  the  children.  He  says  "all  my 
estate."  [Sir  Barnes  Peacock  :  She  may  use  it  as  re- 
quired, may  she  not  1  Sir  Arthur  Hobhouse  :  If  he  had 
given  over  what  was  not  required,  such  gift  would  have  been 
void  for  uncertainty.]  No  doubt  there  must  bedefiniteness 
in  the  object  and  subject,  and  clearness  as  to  the  way  in 
which  it  is  to  go.  Here  the  object  is  "our  children" — the 
way  in  which  it  is  to  go  is  by  the  exercise  of  the  wife's 
power.  The  subject,  moreover,  is  clearly  defined  in  the 
clause.  In  this  way  In  re  Hutchinson  and  Tenant  {^)  is 
74]  distinguishable.  He  referred  to  Knight  v.  *  Knight  (') ; 
Le  Mar  chant  V,  Le  Mar  chant  (*) ;  Lami)ev,  Eames^  referred 
to  in  Gurnick  v.  Tucker  (*).  Ttiere  is  no  ground  for  say- 
ing that  this  latter  case  has  been  overruled. 

The  appellant  was  not  called  on  to  reply. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  Arthur  Hobhouse  :  In  this  case  their  Lordships  have 
felt  almost  more  difficulty  in  deciding  whether  or  not  to  hear 
the  appeal  than  they  have  in  disposing  of  it  when  heard,  and 
in  order  to  show  the  nature  of  that  difficulty  it  is  necessary 
to  state  the  precise  course  which  this  litigation  has  taken. 

In  the  month  of  December,  1839,  Captain  William  Raynor 
died,  having  left  a  will  which  he  expressed  in  the  following 
terms :  "I  give  to  my  dearly  beloved  wife,  Mary  Anne  Ray- 
nor, the  whole  of  my  property,  both  real  and  personal,  in- 
cluding my  government  promissory  notes,  Delhi  Bankshares, 
my  house  at  Ferozepore,  No.  60,  together  with  all  my  plate 
and  plated  ware,  and  whatever  money,  furniture,  carriages, 
horses,  &c.,  may  be  in  my  possession  at  the  time  of  my  de- 
cease, together  with  all  moneys  due  or  which  may  afterwards 
become  due,  feeling  confident  that  she  will  act  justly  to  our 
children  in  dividing  the  same  when  no  longer  required  by 
her."  And  he  appointed  his  son  William  Joseph  Raj^nor, 
and  his  wife  Mary  Anne  Raynor,  to  be  his  executors.  Mrs. 
Raynor  alone  proved  the  will. 

During  her  lifetime  no  question  arose  as  to  the  true  nature 
of  Captain  Raynor's  will.  It  appears  that  she  possessed 
herself  of  his  propertj'',  and  she  assumed  to  deal  with  it  as 
tliough  it  were  her  own.     On  the  6th  of  September,   1868, 

(»)  8  Ch.  D.,  640;   25  Eng.  R.,  469.  (»)  Law  Rep.,  18  Eq.,  414  ;  10  Eng.  R., 

(«)  SBeav.,  172;  9L.  J.  (N.S.),{Ch.),     786. 
865.  (<)  Law  Rep.,  17  Eq.,  820 ;  7  Eng.  R.,  845. 
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Mrs.  Raynor  made  her  will,  by  which  she  gave  to  her  son, 
Albert  Charles  Raynor,  who  is  the  respondent  in  this  appeal, 
"  24  of  my  shares  in  the  Delhi  and  London  Bank,"  ana  she 
also  gave  him  a  house  and  some  land.  Other  property,  con- 
sisting mainly  of  houses  and  land  and  of  government  rupee 
Eaper,  she  gave  partly  to  her  daughter  *Adelaide  [75 
ouisa  Swetenham,  partly  to  her  son  William  Joseph  Ray- 
nor, and  partly  to  her  stepdaughter  Elizabeth  Goolding^ 
To  the  latter  was  given  the  house  No.  50  at  Perozepore, 
which  the  testatrix  describes  as  ''my  house  and  estate." 
Mrs.  Raynor  died  some  time  in  1875,  and  her  will  was  proved, 
it  does  not  appear  by  whom. 

In  the  year  1876  the  Mussoorie  Bank,  who  are  the  appel- 
lants, instituted  two  suits  against  Mrs.  Raynor's  executors 
for  the  purpose  of  recovering  the  sum  of  Rs.26,000  advanced 
by  the  bank  to  Mrs.  Raynor  upon  the  security  of  thirty 
Delhi  Bank  shares  and  of  certain  houses.  One  of  these 
suits,  No.  41  of  1876,  was  instituted  in  the  Small  Cause  Court 
at  Dehra  Doon,  and  on  the  6th  of  December,  1876,  the  bank 
obtained  a  decree  under  which  the  thirty  shares  were  at- 
tached. The  other  suit.  No  115  of  1876,  instituted  before 
the  Subordinate  Judge  of  Dehra  Doon,  was  to  enforce  the 
bank's  mortgage  upon  the  houses.  On  the  12th  of  Decem- 
ber, 1876,  the  bank  obtained  a  money  decree  for  the  sum  of 
Rs.32,121  2a.  4p.,  but  the  Subordinate  Judge  refused  to  give 
them  any  specific  relief  on  the  basis  of  the  mortgage.  His 
principal  reason  appears  to  have  been  that  the  nature  and 
extent  of  Mrs.  Raynor's  interest  in  the  mortgaged  proper- 
lies  was  uncertain. 

Against  this  decision  the  bank  appealed  to  the  High  Court, 
who  gave  judgment  on  the  2d  of  January,  1878.  They  held 
that  Mrs.  Raynor  certainly  had  some  interest  in  the  proper- 
ties she  mortgaged  to  the  bank ;  that  she  might  have  had  an 
absolute  interest  in  them,  especially  as  she  had  acauired 
them  after  Captain  Raynor's  death  ;  and  that  the  bank  was 
entitled  to  enforce  its  security  against  whatever  interests 
might  ultimately  prove  to  be  hers.  They  varied  the  decree 
accordingly.  As  regards  the  interest  which  Mrs.  Raynor 
had  in  the  properties  the  High  Court  pronounced  no  opin- 
ion, holding,  quite  rightly  as  their  Lordships  think,  that  the 
question  did  not  arise  in  a  suit  in  which  Captain  Raynor's 
estate  was  properly  represented. 

While  the  appeal  in  the  mortgage  suit  was  pending,  Al- 
bert Raynor  brought  the  present  suit  for  the  purpose  of  set- 
ting aside  the  order  of  the  5th  of  December,  1876,  so  far  as 
regards  the  twenty-four  bank  shares  bequeathed  to  him  by 
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76]  his  mother,  and  *of  obtaining  possession  of  those 
shares.  The  identity  of  the  shares  with  the  shares  be- 
queathed by  Captain  Raynor  may  be  assumed  for  the  pres- 
ent purpose;  and  the  case  made  by  the  respondent  is  that 
Mrs.  Raynor  took  only  a  life  interest  in  her  husband's  prop- 
erty. On  the  10th  of  May,  1878,  the  Subordinate  Judge 
dismissed  the  suit,  holding  that  Mrs.  Raynor  took  an  abso- 
lute interest  under  her  husband's  will.  Albert  Raynor  ap- 
pealed, and  on  the  22d  of  August,  1878,  the  High  Court  gave 
hira  a  decree  on  the  ground  that  Mrs.  Raynor  held  her  hus- 
band's estate,  not  absolutely  in  her  own  right,  but  as  trus- 
tee for  their  children,  with  a  power  of  appointment  among 
them. 

The  bank  then  applied  to  the  High  Court  for  leave  to  ap- 
peal against  this  decree.  On  the  13th  of  January,  1879,  the 
High  Court  refused  leave  on  the  ground  that  the  property 
at  stake  in  this  suit  was  valued  at  no  more  than  Rs.6,00(), 
and  that  the  question  of  law  was  so  clear  that  an  appeal 
could  only  result  in  the  affirmance  of  the  judgment. 

The  bank  then  presented  a  petition  to  Her  Majesty  in 
Council  for  leave  to  appeal,  on  which  leave  was  granted  by 
an  Order  in  Council  dated  the  14th  of  August,  1879.  And 
it  is  the  frame  of  that  petition  that  gives  rise  to  the  prelimi- 
nary question  now  raised.  Waiving  all  questions  as  to  the 
honesty  of  the  petitioners,  tiie  respondent's  counsel  insists 
that  in  fact  their  petition  is  so  framed  as  to  mislead  this 
board,  and  to  bring  it  to  a  favorable  decision  on  false 
grounds. 

The  petition  states  the  petitioners'  mortgage  suit,  number 
115  of  1876,  and  it  states  the  effect  of  the  decree  of  the  High 
Court  therein  ;  but  it  does  not  give  the  date  of  that  decree. 
Then  it  goes  on  to  state  that  under  that  decree  the  bank 
shares  were  attached  ;  that  Albert  Raynor  objected  ;  that 
his  objection  was  overruled  ;  and  that  thereupon  he  brougl)t 
the  present  suit.  The  proceedings  in  the  present  suit  are 
correctly  stated  ;  but  it  is  not  that  the  bank  shares  were  at- 
tached under  the  decree  in  the  mortgage  suit,  or  that  Albert 
Ray  nor' s  objection  and  suit  directly  struck  at  any  portion 
of  the  decree  in  the  mortgage  suit.  The  shares  were  attached 
in  the  suit  relating  to  them  alone,  which  was  valued  at 
R8.6,000  only  :  whereas  the  mortgage  suit  was  of  greater 
value. 

77]  *The  first  question  is,  whether  the  preliminary  ob- 
jection is  taken  too  late.  The  order  was  made  more  than 
two  years  ago,  and  the  respondents  were  fully  aware  of  it ; 
yet  no  objection  was  made  until  all  the  costs  of  the  appeal 
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had  been  incurred.  As  a  general  rule,  the  proper  course, 
in  a  case  like  the  present,  is  for  the  respondent  to  move  as 
early  as  possible  to  rescind  the  Order  in  Council ;  and  their 
Lordships  think  it  right  to  call  attention  to  the  opinion  ex- 
pressed in  the  second  volume  of  the  Law  Reports,  Indian 
Appeals,  p.  82.  It  is  there  said,  "In  their  Lordships'  opin- 
ion an  objection  of  this  kind  ought  to  be  taken  by  the  re- 
spondents as  early  as  the  matter  is  brought  .to  their  notice, 
for  the  plain  reason,  that  if  the  leave  to  appeal  is  on  that 
ground  rescinded,  no  further  costs  are  incurred :  and  it  is 
wrong  to  leave  the  objection  until  the  hearing  of  the  appeal, 
when  the  record  has  been  sent  from  India,  and  when  all  the 
costs  attending  the  hearing  have  been  incurred.''  At  the 
same  time  their  Lordships  desire  it  to  be  distinctly  under- 
stood that  an  Order  in  Council  granting  leave  to  appeUl  is 
liable  at  any  time  to  be  rescinded  with  costs,  if  it  appear 
that  the  petition  upon  which  the  order  was  granted  contains 
any  misstatement,  or  any  concealment  of  facts  which  ought 
to  be  disclosed. 

In  this  case,  if  their  Lordships  had  any  reason  to  think 
that  there  were  intentional  misstatements  in  the  petition, 
they  would  at  once  rescind  the  order  and  dismiss  the  ap- 
peal; But  they  do  not  think  there  was  any  intention  to 
mislead.  The  appellant's  solicitor  has  filed  an  aflSdavit 
showing  how  he  confused  the  decree  of  the  12th  of  Decem- 
ber made  in  the  mortgage  suit,  with  the  decree  of  the  6th  of 
December  under  which  the  shares  were  attached  ;  and  it  ap- 
pears that  he  did  not  leave  the  judgment  of  the  12th  of  De- 
cember to  be  explained  solely  by  the  petition,  because  a 
copy  of  it  was  among  the  papers  put  in  with  the  petition. 
Still  if  there  had  been  a  material  misstatement,  it  is  not  suf- 
ficient to  clear  the  case  of  bad  faith.  To  use  the  words  of 
Lord  Kingsdown  (*),  "Where  there  is  an  omission  of  any 
material  facts,  whether  it  arises  from  improper  intention  on 
the.  part  of  the  petitioner,  or  whether  it  arises  from  accident 
or  negligence,  still  the  effect  is  just  the  same  if  this  court 
has  been  induced  to  make  an  order  *which,  if  the  facts  [78 
were  fully  before  it,  it  would  not,  or  might  not  have  been 
induced  to  make."  Their  Lordships  therefore  proceed  to 
ask  whether  the  order  in  question  was  one  which  they  might 
not  have  been  induced  to  make  if  the  facts  had  been  fully 
and  truly  stated. 

The  grounds  which  the  petitioner  relies  on  as  reasons  why 
an  appeal  shall  be  allowed,  notwithstanding  the  value  of  the 
suit  is  only  Rs.6,000,  are  three  in  number:  first,  that  the 

(^)  Mohnn  Lai  Sookul  v.  JBeebee  Do88  and  Others,  8  Moore,  Ind.  Ap.  Ca.,  196. 

31  Eng.  Bep,  103 


818  INDIAN  APPEALS.  [Vol  IX. 

1882  Mussoorie  Bank  y.  Rajoor.  J.C. 

■ 

decision  virtually  affects  the  right  of  the  bank  to  have  a 
mortgage  security  for  the  whole  sum  of  R8.32,000  odd ;  sec- 
ondly, that  the  point  of  law  dedded  by  the  High  Court  will 
cover  other  claims  arising  in  reference  to  the  estate  of  Mrs. 
Raynor;  and  thirdly,  that  the  decision  on  appeal  in  this 
suit  will  probably  prevent  any  appeal  against  the  decree  in 
the  mortgage  suit,  or  against  the  proceedings  in  execution 
thereof.  Theii* Lordships  consider  that  the  first  two  grounds 
are  solid  grounds  for  granting  the  leave  asked ;  and  they 
are  not  at  all  affected  by  the  error  in  the  petition.  It  is 
clear  that  if  Mrs.  Raynor  took  only  a  life  int^irest  in  her 
husband's  property,  the  bank  cannot  enforce  their  decree 
against  any  portion  of  the  property  enjoyed  by  her  in  her 
lifetime,  whether  comprised  in  the  mortgage  or  not,  unless 
they' successfully  contest  against  the  Raynor  family,  as  to 
each  such  portion,  the  question  whether  or  no  it  belonged  to 
Captain  Raj^nor  or  was  purchased  with  his  assets.  The  third 
ground  is  affected  by  the  misstatements  in  the  petition  ;  first, 
because  yie  date  of  the  decree  in  the  mortgage  suit  is  not 
given,  and  therefore  it  does  not  appear  on  the  face  of  the 
petition  that  the  time  for  appealing  had,  as  in  fact  it  had, 
then  expired  ;  secondly,  because  the  decree  obtained  by  Al- 
bert Raynor  appears  to  be  more  directly  mixed  up  with  the 
mortgage  suit,  when  it  is  stated  that  the  shares  were  attached 
under  that  very  decree,  than  when  they  are  shown  to  be  at- 
tached under  a  decree  in  a  different  suit.  Still  there  is  a 
sense  in  which  the  third  ground  may  be  explained.  It  is 
impossible  to  suppose  that,  after  the  decision  of  the  High 
Court  in  this  suit,  any  effectual  proceeding  could  be  taken 
by  way  of  simple  execution  of  the  decree  in  the  mortgage 
suit,  for  all  purchasers  would  be  deterred  by  the  knowledge 
that  they  were  buying  a  formidable  litigation.  It  certainly 
would  be  necessary  for  the  bank  to  frame  a  new  suit,  prop- 
79]  erly  constituted  *for  the  purpose  of  contesting  ail  ques- 
tions with  the  Raynor  family  and  seeking  execution  of  their 
decree  against  them.  In  such  a  suit  as  that,  the  construc- 
tion of  the  will  might,  and  probably  would,  be  brought  by 
appeal  before  this  board.  And  it  might  possibly,  though 
probably  it  would  not,  be  found  necessary  for  properly  work- 
ing an  appeal  in  a  subsidiary  suit  of  that  kind  to  obtain  leave 
to  appeal  from  the  original  decree  the  execution  of  which 
was  being  prosecuted. 

Their  Lordships  are  of  opinion  that  the  petition  is  very 
faulty,  and  that  due  care  was  not  shown  in  its  preparation  ; 
but  on  examining  the  grounds  for  asking  leave  to  appeal, 
they  do  not  think  that  any  different  conclusion  would  or 
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could  have  been  arrived  at  if  the  strictest  accuracy  had  been 
observed.  Their  Lordships  also  v^ere,  when  hearing  the 
preliminary  objection,  strongly  impressed  with  the  circum- 
stance that  there  was  prima  facie  strong  ground  for  an  ap- 
peal upon  the  merits.  For  these  reasons  they  have  thought 
it  right  to  hear  the  appeal. 

Passing  to  the  ments  of  the  case,  their  Lordships  are  of 
opinion  that  the  current  of  decisions  now  prevalent  for  many 
years  in  the  Court  of  Chancery  shows  tnat  the  doctrine  of 
precatory  trusts  is  not  to  be  extended  ;  and  it  is  sufficient 
for  that  purpose  to  refer  to  the  judgments  given  by  Lord 
Justice  James  in  the  case  of  Lambe  v.  Earaes  ('),  and  by  Sir 
George  Jessel  in  the  case  of  In  re  Hutchinson  and  Ten- 
ant  (').  They  are  further  of  opinion,  that  if  the  doctrine 
of  precatory  trusts  were  applied  to^  the  present  case,  it 
would  be  extended  far  beyona  the  limits  to  which  any  pre- 
vious case  has  gone.  No  case  has  been  cited,  and  probably 
no  case  could  be  cited,  in  which  the  doctrine  of  precatory 
trusts  has  been  held  to  prevail  when  the  property  said  to  be 
given  over  is  only  given  when  no  longer  required  by  the 
first  taker. 

Now  these  rules  are  clear  with  respect  to  the  doctrine  of 
precatory  trusts,  that  the  words  of  gift  used  by  the  testator 
must  be  such  that  the  court  finds  them  to  be  imperative  on 
the  first  taker  of  the  property,  and  that  the  subject  of  the 
gift  over  must  be  well  defined  and  certain.  If  there  is  un- 
certainty as  to  the  amount  or  nature  of  the  property  that  is 
given  over,  two  difficulties  at  once  arise.  There  is  not  only 
difficulty  in  the  execution  of  the  trust  *because  the  [80 
court  does  not  know  upon  what  property  to  lay  its  hands, 
but  the  uncertainty  in  tne  subject  of  the  gift  has  a  reflex  ac- 
tion upon  the  previous  words,  and  throws  doubt  upon  the 
intention  of  the  testator,  and  seems  to  show  that  he  could 
not  possibly  have  intended  his  words  of  confidence,  hope,  or 
whatever  they  may  be, — his  appeal  to  the  conscience  of  the 
first  taker, — to  be  imperative  words. 

In  this  case  nothing  is  given  over  to  the  children  of  the 
testator  except  by  an  expression  of  confidence  in  his  wife 
that  she  will  deal  justly  in  dividing  the  property  among 
them,  and  that  she  will  do  it  when  the  property  is  no  longer 
required  by  her.  If  the  testator  had  given  to  his  children 
such  property  as  was  not  required  by  his  wife,  or  if  he  had 
given  over  his  property  if  it  was  not  required  by  his  wife, 
the  gift  over  would,  according  to  a  very  well  known  and 
well  established  class  of  cases,  have  been  void,  because  of 

(»)  Law  Rep.,  10  Eq.,  267;  6  Oh.,  597.        («)  8  Ch.  D.,  540;  26  Eng,  B.,  459. 
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d<^ision  virtually  affects  the  right  of  the  bank  to  have  a 
mortgage  security  for  the  whole  sum  of  R5.32,000  odd;  sec- 
ondly, that  the  point  of  law  decided  by  the  High  Court  mJi  j 
cover  other  claims  arising  in  reference  to  the  estate  of  Mrs,  ■ 
Raynor ;  and  thirdly,  that  the  decision  on   appeal  in  tbia 
suit  will  probably  prevent  any  appeal  against  the  decree  iD 
the  mortgage  suit,  or  against  the  proceedings  in  execatioa 
thereof.     Theii*  Lords  hips  consider  that  the  first  two  grounds 
are  solid  grounds  for  granting  the  lea.vB  asked ;  and  they 
are  not  at  all  affected  by  the  error  in  the  petition.    Ilis 
clear  that  if  Mrs.  Raynor  took  only  a  life  interest  in  her 
husband's  property,  the  bank  cannot  enforce  their  decree 
ligainst  any  portion  of  the  property  enjoyed  by  her  in  her 
lifetime,  wl     " 
they'succet 
each  such  j 
Captain  Ra 
ground  is  a 
Eecaan  i)m 
given,  and 
petition  tin 
then  expire 
bert  Ray  no 
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Court  in  th 
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the  uncertainty.  It  would  have  been  void,  not  merely  be- 
cause the  words  of  gift  over  were  precatory  only,  but  it 
would  have  been  void  notwithstanding  that  the  most  direct 
and  precise  words  of  gift  over  might  be  used.  Their  Lord- 
ships think  that  substantially  the  words  '*  when  no  longer 
required  by  her"  must  in  this  will  be  taken  to  have  the 
same  meaning  as  if  he  had  said,  "I  give  to  my  children  so 
much  as  is  not  required  by  her."  Considering  the  nature  of 
the  property,  which  includes  a  number  of  articles  as  to  some 
of  which  the  use  is  equivalent  to  the  consumption ;  to  the 
nature  of  the  first  girt,  which,  although  not  expressed  in 
terms  to  be  an  absolute  gift,  is  quite  unlimited,  and  is 
legally  an  absolute  gift ;  and  to  the  fact  that  the  first  gift 
is  only  cut  down  by  words  which  do  not  constitute  a 
direct  gift,  but  are  to  operate  through  an  influence  upon 
the  conscience  and  feelings  of  the  wife,  their  Lordships 
cannot  come  to  any  other  conclusion  than  that  the  testa- 
tor intended  his  wife  to  use  the  property  according  to  her 
requirements.  That  is  equivalent  to  an  absolute  gift  to 
the  wife. 

They  do  not  think  it  necessary  therefore  to  enter  into  a 
consideration  of  the  various  authorities  which  have  been 
cited  as  to  the  application  of  the  doctrine  of  precatory  trusts, 
or  nicely  to  weigh  one  authority  against  another.  They 
consider  it  sufficient  to  say  that  upon  this  will  the  wife  took 
81]  an  absolute  interest,  and  *that  to  apply  the  doctrine  of 
precatory  trusts  to  it  would  be  a  very  large  extension  of 
that  doctrine. 

The  result  is,  that  their  Lordships  will  humbly  advise  Her 
Majesty  to  reverse  the  decree  of  the  High  Court,  and  to  sub- 
stitute for  it  a  decree  dismissing  the  appeal  to  the  High 
Court  with  costs  ;  but  with  respect  to  the  costs  of  the  pres- 
ent appeal  they  think  it  right  to  follow  the  case,  from  which 
a  citation  has  already  been  made,  in  the  second  volume  of 
the  Law  Reports,  Indian  Appeals,  of  Ham  Sdbuk  Bose  v. 
Monomohini  Dossee ;  and  having  regard  to  the  nature  of 
the  petition  presented  for  leave  to  appeal,  and  the  course 
pursued  by  the  appellants,  they  will  give  no  costs  of  the  ap- 
peal. The  money  which  has  been  deposited  will  be  returned 
to  the  appellants. 

Solicitors  for  appellants :   W.  Carpenter  <fi  Sons. 
Solicitors  for  respondents :    Watkins  &  Lattey. 

See  25  Eng.  Rep. ,  462  note  ;  34  N.  J.  A  legacy  to  A.  with  a  "  request "  that 
Eq.,  420  note;  Dickson  v.  Corsar,  17  upon  his  death,  he  leave  it  to  B.,  C. 
Scot.  L.  Repr.,  311.  and  D.,   is  imperative,  and  creates  a 


Vol.  IX.] 

INDIAN  APPEALS. 

821 

J.C. 

Purmanundass  Jeevundass  v.  Venayekrao  Wansoodeo. 

1882 

trust  in  favor  of  B.,  C.  and  D.,  which  requesting  her  at  the  close  of  her  life, 

is  not  defeated  by  the  death  of  A.  be-  to  make  such  disposition  of  the  same 

fore  the  testator  :   Eddy  v.  Hartshorn,  among  my  children  and  grandchildren 

84  N.  J.  Eq.,  410.  as  shall  seem  to  her  good."    Held,  that 

A  testator  made  his  will  in  the  fol-  the  gift  to  the  wife  was  absolute  ;  that 

lowing  words  :  **  I  will  and  bequeath"  the    concluding  words    being  merely 

[certain  premises  held  for  lives  renew-  words  of  suggestion,  not  of  direction 

able  forever]  "unto  my  dear  and  be-  or   command,   did  not  create  a  trust: 

loved    wife,    and    this  said  tenement  Foose  «.  VVhitmore,  82  N.  Y.,  405. 

aforesaid  I  leave  to  the  disposal  of  her.  The  will  of  C,  after  a  statement  that, 

with  a  view  that  said  tenement  may  be  being  about  to  undertalie  a  long  and 

disposed  of  as  she  may  think  proper  dangerous   voyage,   he  deemed  it  his 

for  the  maintenance  and  education  of  duty  to  make  a  will  "  for  the  benefit 

my  two  daughters,  M.  and  H."  and  protection  "  of  his  wife  and  his  two 

Held,  that  the  testator,  while  giving  children,  contained  this  clause  :  "  I  do 
his  wife  a  considerable  discretion  as  to  therefore  make  this  my  last  will  and 
the  management  of  the  devised  prop-  testament,  giving  and  bequeathing  to 
erty,  did  not  confer  upon  her  absolute  my  wife  Caroline  of  all  my  property,  real 
power  of  alienation  ;  that  the  gift  for  and  personal,  *  *  ♦  and  do  appoint  my 
the  maintenance  and  education  of  the  wife  Caroline  Maria  my  true  and  law- 
testator's  daughters  was  a  gift  for  their  f nl  attorney  and  sole  executrix  of  this 
benefit  generally ;  and  that,  therefore,  my  will,  to  take  charge  of  my  property 
it  was  not  competent  for  the  wife  to  after  my  death,  and  retain  or  dispose  of 
dispose  of  any  part  of  the  property  to  a  the  same  for  the  benefit  of  herself  and 
stranger:  Tfdbott).  O'Sullivan,  6  L.  R.,  children  above  named."  Held,  that 
Ireland,  803.  the  widow  took  an  absolute  title  to  all 

The  will  of  F.  disposed  of  his  prop-  of  the  testator's  estate ;  and  it  was  not 

erty  as  follows:    "I  *  *  give  and  be-  intended    by  the  words  succeeding  to 

queath  all  my  property,  real  and  per-  limit  or  cut  down  the  absolute  gift : 

sonal,  to  my  beloved  wife,  Mary,  only  Clarke  «.  Leupp,  88  N.  Y.,  228. 


[9  Indian  Appeals,  86.] 
J.C.,*  April  26,  26,  1882. 

*PuRMANtrNDAS8  Jeevundass  (Defendant),  Appel-  [86 
lant;  and  Venayekrao  Wassoodeo  (PlaintiflF)  and 
The  Advocate  General  for  Bombay  (Defendant),  JRe- 
spondent, 

ON    APPEAL   FROM   THE    HIGH    COURT   AT    BOMBAY. 
Charitable  7V«»to — Dedication — Bf^^  of  AgreemetU, 

Where  certain  specific  property  (part  of  a  testator's  estate)  had  been  set  apart  by 
the  executors  to  answer  the  charitable  trusts  created  by  his  will,  and  the  residue  of 
bis  estate  had  been  made  over  to  the  appellant  (residuary  legatee  and  heir)  who  rati- 
fied such  arrangement  by  deed  and  himself  became  a  trustee : 

Held,  that  there  had  been  a  valid  dedication  to  charitable  purposes  of  the  said 
property,  whether  or  not  the  will,  having  regard  to  the  testator^s  proprietary  right, 
was  originally  operative  for  that  purpose  as  against  the  heir. 

Appeal  from  a  decree  of  the  High  Court  (Jan.  18,  1879), 
aflBirming  a  decree  of  a  single  judge  (March  7, 1878)  whereby 

'    *  Present:    Sir  Barnes  Peacock,  Sir  Robert  P.  Collier,  Sir  Richard  Couch 
and  Sir  Arthur  Hobhouse. 
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it  was  declared  that  the  charity,  the  subject  of  the  litigatioD, 
was  well  established. 

The  cliarity  was  created  by  the  will  of  one  Runchordas 
Cunjee  of  Bombay,  who  died  oq  the  14th  of  May,  1849, 
having  appointed  the  respondent  and  others  his  execntors, 
and  leaving  hiB  nephew  tlie  appellant  (who  was  also  his  re- 
siduary devisee  and  legatee  under  the  will)  his  heir. 

The  snit  was  instituted  on  the  8th  of  April,  1876,  against 
the  appellant  and  others  for  the  appointment  of  a  new  trus- 
tee or  new  trustees  (the  original  number  having  been  reduced 
by  death  and  otherwise)  to  carry  out  the  trusts  of  the  char- 
ity and  for  incidental  relief. 

It  was  contended  by  the  defendant  (the  appellant)  that 
87]  the  *will  wa8  void  by  Hindu  law  as  againsr  him  on  the 
ground  that  the  testator  and  his  brother  Jeevundass  (the  ap- 
pellant's father)  who  predeceased  the  testator,  were  members 
of  an  undivided  Hiudu  family  and  that  the  joint  family 
property  was  wholly  ancestral,  and  that  the  testator  had  no 
property  on  which  his  will  could  operate. 

The  substantial  questiona  involved  in  the  appeal  were 
(1)  whether  the  appellant  in  this  appeal  was  in  virtue  of  the 
will  or  otherwise  bound  to  recognize  and  give  effect  to  the 
above  charitable  direction  or  bequest  contained  in  the  will, 
which  was  for  the  erection  and  maintenance  of  a  dhurum- 
sala  to  serve  as  a  lodging  for  Sadhoos  and  Sants ;  (2)  whether 
in  case  of  his  being  so  bound  an  order  made  upon  him  in 
this  action  for  the  delivery  to  the  Accountant -General  of 
the  High  Court  of  Judicature  at  Bombay  of  certain  govern- 
ment promissory  notes  to  the  nominal  valufl  of  rupees  one 
lac  fifty-seven  thousand  two  hundred  was  under  the  circum- 
stances right  and  proper. 

The  directions  in  the  will  and  the  transactions  which  took 
place  subsequently  to  the  testator's  death  and  related  to  the 
charity  are  set  out  in  the  judgment  of  their  Lordships. 

Fooks,  Q.C.,  and  Scohle,  Q.C.  ( W.Fooks  with  them),  for  the 

appellants,  contended  that  the  testator  was  a  member  of  a 

Hindu  family,  joint  in  food,  worship,  and  estate,  consisting 

"""'""lly  of  himself  and  his  brother,  their  father,  and  two 

and  the  appellant,  and  governed  by  the  Hindu  law 

ing  in  the  Bombay  Presidency.    The  presumption  was 

r  of  the  family  being  joint  and  the  estate  ancestral  and 

as  no  evidence  to  tne  contrary.     Even  if  on  the  evi- 

he  testator  had  acquired  any  portion  of  the  estate, 

irtion  was  very  small.     The  courts  below  should  have 

ined  the  amount  and  value  of  such  self-acquired  es- 

i  that  it  was  sufficient  to  answer  the  testator's  debts 
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and  legacies  including  the  charitable  bequest.  The  prop- 
erty being  ancestral  it  was  ultra  vires  for  the  testator  to 
dispose  of  it  by  will.  It  survived  to  the  appellant.  There 
being  no  obligation  cast  upon  the  appellant  by  the  will  to 
establish  the  dhurumsala  unless  to  the  extent  of  such  self- 
acquired  property  (if  any)  as  came  to  appellant's  hands  for 
that  ^purpose,  neither  was  any  obligation  cast  upon  [88 
him  by  the  deed  of  conveyance  and  release  dated  the  llth 
of  May,  1870,  nor  by  the  family  agreement  of  the  6th  of 
November,  1873,  nor  by  the  charity  management  trust  deed 
and  other  documents  executed  contemporaneously  there- 
with. It  was  also  contended  that  such  deeds  did  not  oper- 
ate by  way  of  estoppel  or  involve  any  admission  by  the  ap- 
pellant of  such  obligation.  The  release  itself  on  its  true 
construction,  and  having  regard  to  the  proviso,  does  not  ex- 
tend to  ratify  any  acts  of  the  executors  which  were  beyond 
their  authority,  or  to  release  them  from  any  liabilities  which 
they  have  incunvd. 

Leith,  Q.C.,  and  C,  ParJce^  for  the  respondent,  Venaye- 
krao Wassoodeo,  were  not  called  on. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  Arthur  Hobhouse  :  The  suit  which  gives  rise  to 
this  appeal  is  founded  on  the  will  of  one  Runchordass  Chut- 
toor,  who  was  a  merchant  carrying  on  business  in  the  city  of 
Bombay.  By  his  will  he  devoted  a  lac  of  rupees  to  the  estab- 
lishment and  maintenance  of  a  dhurumsala  in  Bombay  for  the 
benefit  of  Sadhoos  and  Sants.  The  plaintiff  and  the  present 
respondent  is  one  of  the  trustees  named  in  the  will,  though 
he  appears  never  to  have  acted  in  th»  trusts  until  he  came 
forward  to  institute  the  present  suit.  His  plaint  is  very  brief. 
It  consists  substantially  of  a  statement  of  the  will ;  and  a  fur- 
ther statement  that  the  directions  of  the  testator  were  carried 
out  by  the  acting  executors,  and  that  the  dhurumsala  was 
founded  and  endowed  in  compliance  with  those  directions. 
Then  he  shows  how  it  is  that  new  trustees  are  wanted,  and 
he  prays  that  a  new  trustee  or  trustees  be  appointed  under 
the  order  and  direction  of  the  court  to  carry  out  the  trusts 
"hereinbefore  mentioned,"  meaning  the  trusts  of  the  will. 
He  prays  no  other  specific  relief ;  and  the  court,  in  grant- 
ing the  relief  that  he  prays  for,  have  only  made  such  decla- 
rations and  given  such  consequential  directions  as  are 
necessary  for  the  purpose  of  that  relief. 

The  appellant,  who  was  defendant  in  the  suit  below,  is 
the  son  of  the  testator's  only  brother,  who  was  dead  at  the 
date  of  the  will ;  *and  the  testator  mentions  the  ap-  [89 
pellant  as  being  to  him  as  a  son.    Either  as  heir  or  as  the 
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residuary  devisee  and  legatee  of  his  uncle  the  testator,  he  is 
entitled  to  the  whole  residue  of  the  testator's  property.  He 
resisted  the  appointment  of  new  trustees,  and  in  his  written 
statement  he  grounded  his  objection  on  the  allegation  that 
the  will  of  the  testator  is  void  and  inoperative  under  the 
Hindu  law.  He  contended  that  no  effect  should  be  given 
to  the  provisions  thereof,  except  to  such  extent  and  in  such 
manner  as  he,  the  appellant,  might  consent  and  agree  that  the 
same  should  be  effective.  The  meaning  of  that  plea  is  fur- 
ther explained  in  the  written  statement,  and  by  the  evidence 
and  arguments  in  the  case.  In  effect  the  appellant  contends 
that  the  property  of  which  the  testator  was  in  possession 
during  his  lifetime  was  joint  family  property,  and  that 
under  the  provisions  of  the  Mitakshara  law  the  testator  had 
no  power  of  disposing  of  it  to  the  dhurumsala  or  other  char- 
itable objects  indicated  by  his  will. 

In  the  decree  pronounced  at  the  hearing  by  Sir  Charles 
Sargent  the  High  Court  has  declared  that  the  charitable 
trusts  in  the  will  of  the  testator  Runchordass  are  well  es- 
tablished, and  that  certain  sums  of  money  ought  to  be  ap- 
plied for  the  several  charitable  purposes  mentioned  in  the 
will.  It  then  goes  on  to  order  the  appellant  to  deliver  to 
the  Accountant-General  certain  notes  and  securities  which 
have  been  earmarked  as  the  property  belonging  to  the  char- 
itable trust,  and  it  appoints  two  persons  to  be  trustees  jointly 
with  the  respondent,  and  declares  that  the  appellant  is  en- 
titled to  share  with  the  trustees  in  the  management  of  the 
charity.  That  is  substantially  the  whole  of  the  decree. 
The  question  is  whether  it  is  right.  The  appellant  was  dis- 
satisfied with  it,  and  he  appealed  to  the  Court  of  Appeal. 
His  appeal  there  was  dismissed,  and  he  is  now  appealing  to 
Her  Majesty  in  CouiTcil. 

There  has  been  a  considerable  amount  of  argument,  both 
in  the  courts  below  and  at  the  bar  here,  upon  the  question 
whether  or  no  the  testator  Runchordass  had  such  an  owner- 
ship of  this  property  as  entitled  him  to  devote  a  lac  of  ru- 
pees to  the  charity  in  question.  Their  Lordships  are  npt 
disposed  to  express  any  opinion  upon  that  point,  because 
they  consider  that  if  it  were  held  that  the  power  of  the  tes- 
90]  tator  was  doubtful,  or  even  that  it  *did  not  exist,  the 
case  must  still  turn  upon  the  effect  of  transactions  which 
have  taken  place  since  his  death. 

Those  transactions  are  partly  stated  in  and  partly  sum- 
med up  and  completed  by  a  deed  which  was  executed  on 
the  11th  of  May,  1870.  For  the  purpose  of  seeing  the  exact 
effect  of  that  deed  it  will  be  desirable  to  state  wliat  are  the 
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provisions  of  the  testator's  will.  The  will  was  made  on  the 
12th  of  May^  18f)9.  The  testator  recites  tliat  his  only  brother 
Jeevundass  is  dead,  and  has  left  a  son  of  the  age  of  about 
eight  years,  and  that  the  testator  himself  has  no  issae.  There- 
fore he  says  that  the  appellant,  being  considered  by  him  as  a 
son  has  a  right  of  inheritance  to  the  whole  of  the  movable  and 
immovable  property;  and  when  he  attains  the  age  of  twenty- 
one  years  the  executors  appointed  in  the  will  shall  intrust 
to  tlie  appelant  the  whole  of  th«  testator's  property,  mov- 
able and  immovable,  that  may  remain  after  defraying  the  ex- 
penses agreeably  to  all  the  conditions  stated  in  the  will. 
Then,  after  certain  provisions  for  members  of  the  family, 
lie  provides  for  the  dhurumsala  as  follows:  "One  month 
after  my  death  a  piece  of  ground  shall  be  purchased  in  Bom- 
bay, and  a  dhurumsala  be  erected  thereon  to  serve  as  a 
lodging  for  the  Sadhoos  and  Sants.  A  sum  to  the  extent  of 
E.S.25, 000  shall  be  expended  thereon,  and  government  notes 
for  Rs.75,000  shall  be  purchased  for  the  maintenance  of 
these  Sadhoos  and  Sants,  and  that  the  maintenance  expense 
shall  be  defrayed  out  of  the  amount  of  interest  that  may  be 
realized  therefrom  ;  and  all  the  executors  appointed  in  my 
will  shall,  up  to  the  time  that  BhaiPermanundass  attains  the 
age  of  twenty-one  years,  conduct  the  management  of  this 
dhurumsala,  and  they  shall,  as  long  as  the  sun  and  moon 
exist,  defray  the  expenses  of  the  said  dhurumsala  out  of  the 
above  mentioned  fund  ;  and  even  after  Bhai  Permanundass 
shall  have  attained  the  age  of  twenty-one  years,  these  execu- 
tors and  said  Bhai  shall  jointly  conduct  the  management  of 
this  charity.  Perchance  should  any  one  of  these  executors 
die,  so  long  as  three  of  those  persons  are  alive  they  and  Bhai 
Permanundass  shall  jointly  continue  to  conduct  it,  and  even 
should  any  of  them  die,  such  of  these  executors  as  may  be  sur- 
viving shall  appoint  a  respectable  and  good  man  of  my  caste 
as  a  vakel ;  and  they  shall  conduct  the  management  of  the 
said  dhurumsala."  It  seems  that  by  the  *word  ''vakel"  [91 
there  the  testator  meant  a  representative  or  an  executor.  It 
appears  that  the  will  was  written  in  the  Gujrati  language. 

The  testator  died  two  days  after  the  date  of  his  will.  The 
executors  named  in  the  will  are  live  persons:  Bhai  Lukmi- 
dass  Damji,  who  has  been  the  principal  acting  executor,  and 
who  acted  up  to  and  after  the  year  1874,  but  who  is  now 
dead  ;  Shah  Bhanabhai  Dwarkadass,  who  also  acted  in  the 
trusts  of  the  will,  but  he  became  blind  and  desired  to  be  dis- 
charged in  the  month  of  September,  1874;  Bhai  JairazChapsi, 
who  also  acted  in  the  trusts  of  the  will,  and  died  on  the  6th 
of  June,  1873 ;  and  the  other  two  are,  one  Parsi  Dhanjibhai 
31  Eng.  Rep.  104 
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Framji,  who  has  never  acted  at  all,  and  the  respondent, 
whose  position  has  been  mentioned  before. 

It  appears  from  the  deed  of  the  11th  of  May,  1870,  that 
the  affairs  were  managed  by  the  three  acting  executors  up 
to  that  time,  and  at  that  date  the  appellant  had  attained  the 
age  of  nineteen  years.  He  had  not  attained  the  age  of  twenty- 
one,  at  which  time  the  testator  said  the  property  was  to  be 
transferred  to  him  ;  but  he  was  some  years  past  his  majority, 
and  as  there  was  no  contingency  in  the  gift  on  his  attaining 
twenty-one  and  no  gift  over,  he  would  clearly  be  entitled 
upon  his  majority  to  have  the  affairs  of  the  estate  adjusted, 
and  to  have  so  much  as  was  attributable  to  clear  residue 
handed  over  to  him.  The  adjustment  was  made  by  this 
deed  of  the  11th  of  May,  1870,  and  it  is  necessary  to  state  it 
with  some  particularity.  The  parties  to  it  are  the  three  ex- 
ecutors who  proved  and  acted  of  the  first  part,  and  the  ap- 
pellant of  the  second  part.  First  come  several  recitals  of  the 
state  of  the  family  and  the  property  previous  to  the  testator  s 
will.  Then  the  will  is  recited,  and  it  is  stated  that  the  ex- 
ecutors have  acted  in  execution  of  the  different  trusts  of  tlie 
will.  Then  follow  these  recitals:  "And  whereas,  the  said 
Purmanundass  Jeevundass,  being  satisfied  with  the  manage- 
ment and  administration  of  the  aforesaid  estates  and  prop- 
erty by  them  the  said  parties  hereto  of  the  first  part,  and 
the  said  parties  hereto  of  the  first  part  being  willing  to  make 
over  and  assign  to  him,  in  manner  hereinafter  mentioned, 
the  said  estates  and  property  remaining  in  their  hands,  not 
subject  to  charitable  and  other  trusts,  has  agreed  to  execute 
92]  *the  release  and  covenant  hereinafter  contained.  And 
whereas,  the  said  parties  hereto  have  in  their  possession  as 
such  executors  as  aforesaid  the  several  particulars  of  mov- 
able and  immovable  estate  mentioned  in  the  several  schedules 
hereto" — then  the  deed  goes  on  to  make  some  statemnnrs 
concerning  the  schedules,  and  amongst  them  is  this,  that  in 
part  6  of  Schedule  A  are  "certain  government  promissory 
notes  and  shares  and  sums  of  cash  which  have  been  appro- 
priated to  the  respective  trusts  and  purposes  in  the  same 
part  6  of  the  same  schedule  respectively  mentioned."  Turn- 
ing to  part  6  of  the  scliedule,  it  is  found  that  the  promissory 
notes,  shares  and  cash  therein  mentioned  are  all  appropri- 
ated to  certain  charitable  trusts.  They  are  headed  as  being 
"  appropriated  to  trust."  There  are  several  trusts,  but  witii 
reference  to  the  dhurumsala  occurs  the  following  passage : 
"  The  following  charitable  places  and  charities  to  be  carried 
on  by  the  parties  to  these  presents  jointly  :  (Sadavut). char- 
itable place  at  Cowasjee  Patell  tank  of  Runsordass  Chanjee, 
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where  at  present  the  Sadhoos,  Bhattas,  and  Brahmins  are 
feasted.  Promissory  notes  and  ready  cash  and  documents 
of  properties  relating  to  this  account  are  now  in  possession 
of  the  three  executors."  Then  the  schedule  goes  on  to  men- 
tion another  charity,  which  has  been  spoken  of  as  the  Pur- 
shotum  Charity.  Returning  to  the  body  of  the  deed,  we  find 
further  recitals  as  to  certain  amounts  advanced  on  two 
mortgages,  and  then  comes  the  witnessing  part.  That  con- 
sists of  the  formal  transfer  of  the  various  properties,  exclud- 
ing those  contained  in  part  6  of  Schedule  A.  After  that  has 
been  effected,  comes  a  release  by  the  appellant  of  the  three 
executors,  which  is  in  these  terms:  "And  this  indenture 
also  witnesseth  that,  in  consideration  of  the  premises,  he  the 
said  Permanundass  Jeevundass  doth  hereby  release  the  said 
Luckmidass  Danjee,  Dhanabhoy  Dwarkadass  and  Jairez 
Champsey,  their  and  every  of  their  heirs,  executors,  admin- 
istrators, assigns  and  effects  from  all  and  all  manner  of  sums 
of  money,  actions,  suits,  accounts,  claims  and  demands  for 
and  in  respect  of  the  administration,  disposition  and  appli- 
cation of  the  property,  estate  and  effects  of  the  said  Kahanjee 
Chattoor,  Runchordass  Kahanjee  and  Jeevundass  Kahanjee, 
or  any  part  thereof,  or  for  or  in  respect  of  any  sale,  loan, 
investment,  act,  or  thing  made,  done,  *or  executed,  or  [93 
neglected  or  omitted  by  the  said  Luckmidass  Damjee, 
Dhanabhoy  Dwarkadass  and  Jairez  Champsey,  or  any  of 
them,  in  or  about  the  property,  estate,  effects,  or  affairs  of 
the  said  Kahanjee  Chattoor,  Runchordass  Kahanjee  and 
Jeevundass  Kahanjee,  or  any  of  them,  or  any  part  thereof, 
or  in  execution  of  the  said  recited  wills,  or  either  of  them, 
or  in  relation  thereto,  and  for  or  in  respect  of  any  other 
thing  in  anywise  relating  to  the  premises."  Then  follows 
this  proviso,  on  which  the  appellant  greatly  relies :  "Pro- 
vided always  that  nothing  herein  contained  shall  operate  to 
release  the  said  parties  hereto  of  the  first  part,  their  heirs, 
executors,  administrators,  assigns  or  effects  from  any  liabil- 
ity arising  either  under  any  covenant  herein  contained," — 
that  refers  to  covenants  against  incumbrances  and  for  fur- 
ther assurance — "and  on  their  part  to  be  observed  and 
performed,  or  under  any  of  the  trusts  appertaining  to  the 
property,  estate  and  effects  respectively  mentioned  and  de- 
scribed in  the  6th  part  of  Schedule  A  to  these  presents,  or 
otherwise  relating  to  the  same  property,  estate  and  effects 
respectively." 

It  does  not  appear  to  their  Lordships  that  that  proviso 
has  any  effect  in  cutting  down  the  general  ratification  by  the 
appellant  of  those  actions  of  the  executors  with  which  he  is 
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said  to  be  entirely  satisfied.  It  seems  to  them  that  it  is  the 
ordinary  case  of  a  property  not  wholly  administered,  but  so 
far  administered  that  the  executors  are  entitled  to  a  release 
from  the  residuarj''  legatee.  In  point  of  fact  this  property 
cannot  be  wholly  administered  at  any  time,  because  some 
of  tlie  trusts  are  perpetual.  But  it  was  administered  so  far 
as  this,  that  the  executors  found  themselves  in  a  position 
to  hand  over  the  residue,  which  seems  to  have  been  very 
large, — eight  or  nine  lacs  of  rupees, — to  the  residuary  lega- 
tee, he  undertaking  to  answer  all  remaining  legacies  and. 
trusts  for  private  persons  to  which  the  property  was  liable, 
and  the  executors  retaining  so  much  as  was  necessary  to 
answer  the  purposes  of  the  permanent  or  charitable  trusts 
which  remained  to  be  performed.  From  these  trusts  of 
course  the  appellant  could  not  possibly  release  the  executors  ; 
and  it  appears  to  their  Lordships  that  this  proviso,  of  which 
so  much  has  been  made,  is  the  ordinary  proviso  which  con- 
veyancers, perhaps  needlessly,  are  apt  to  put  into  a  deed  of 
94]  release  of  this  kind,  merely  for  the  purpose  *of  show- 
ing that  the  residuary  legatee  does  not  release,  and  does  not 
affect  to  release,  the  executors  from  those  trusts  which  yet 
remain  to  be  performed.  Therefore,  the  effect  of  this  deed 
is  that  the  testator's  estate  is  up  to  this  point  settled.  Cer- 
tain specific  property  is  set  apart  to  answer  the  charitable 
trusts,  and  by  reason  of  its  being  set  apart  the  executors 
find  themselves  in  a  position  to  put  the  appellant  in  posses- 
sion of  the  residue.  Not  only  is  the  specific  property  set 
apart  and  earmarked  as  applicable  to  the  trust,  but  the 
appellant  himself  becomes  the  trustee  of  it.  By  the  words 
of  the  schedule  he  undertakes  to  act  jointly  with  the  execu- 
tors as  a  manager  of  the  charities  :  *'  The  following  charitable 
places  and  charities  to  be  carried  on  by  the  parties  to  these 
presents  jointly." 

The  effect  of  this  is  to  make  a  valid  dedication  to  char- 
itable purposes  of  the  property  which  is  specified  in  the  6th 
part  of  Schedule  A.  It  has  been  said  in  argument  that  all 
that  this  deed  amounts  to  is  only  a  statement  of  what  the 
executors  have  done,  and  it  is  suggested  that  they  have 
done  it  against  the  will  of  the  appellant.  All  that  their 
Lordships  can  say  to  that  is,  that  it  is  directly  contrary  to 
the  expressions  of  the  deed.     According  to  the  deed  the  ap- 

i)ellant  is  perfectly  satisfied  with  what  has  been  done,  and 
le  is  glad  to  have  this  property  set  apart  and  to  receive  all 
the  residue  himself ;  and  he  undertakes  to  join  in  the  man- 
agement of  the  dedicated  property  for  the  benefit  of  the 
charities.     Whether  the  appellant  conceived   that  he  was 
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legally  bound  to  acquiesce  in  the  executors  setting  apart 
this  property  owing  to  Runchordass'  power  over  it ;  or 
whether  he  considered  that  it  was  doubtful  whether  he  was 
legally  bound,  but  that,  owing  to  that  doubt  and  owing  to 
the  respect  due  to  his  uncle,  he  ought  to  have  the  property 
set  apart ;  or  whether  he  considered  that  he  was  under  a 
moral  obligation  only  ;  it  is  clear  that  in  point  of  fact  he  did 
join  in  an  arrangement  by  which  there  was  a  perfectly  good 
dedication  to  charity.  Now,  that  arrangement  cannot  be 
altered ;  nobody  has  the  power  to  alter  it.  It  is  said  that 
the  execution  of  this  deed  amounts  only  to  that  which  is 
technically  called  an  estoppel,  which  operates  only  between 
parties  and  privies  to  the  deed.  The  absurdity  of  that  posi- 
tion was  exposed  at  once  by  the  supposition  that  Lucfemi- 
dass,  who  is  a  party  to  this  deed,  should  *have  lived  up  [95 
to  the  present  moment  instead  of  dying.  In  that  case  Mr. 
Pooks  was  fain  to  admit  that  an  estoppel  would  operate ; 
but  it  is  impossible  that  the  true  owners  of  this  property 
can  be  damnified  by  the  accident  of  Luckmidass  having  died 
before  the  institution  of  the  suit.  The  true  owners  of  this 
property  are  not  Luckmidass  or  the  plaintiff,  but  the  objects 
of  the  trust,  the  Sadlioos  and  the  Sants,  for  wliose  benefit 
the  fund  is  given.  Such  acknowledgment  as  there  is  oper- 
ates not  to  the  benefit  of  Luckmidass  and  his  two  co-execu- 
tors alone,  but  for  the  persons  whom  they  represented — that 
is  to  say,  the  charity  at  large. 

That,  in  their  Lordships'  opinion,  disposes  of  the  case ; 
and  the  only  importance  of  the  subsequent  transactions  is 
to  show  exactly  how  the  dispute  arises,  because  attempts 
have  been  made  to  appoint  new  trustees  and  to  alter  the- 
management  of  the  charity.  On  the  6th  of  November,  1873, 
another  deed  was  executed  between  Luckmidass  of  the  first 
part,  certain  widows  entitled  to  maintenance  of  the  second 
and  third  parts,  and  the  appellant  of  the  fourth  part.  In 
the  recitals  of  that  deed  there  is  no  sort  of  dissatisfaction 
shown  with  the  arrangement  that  was  made  three  and  a  half 
years  before,  but,  on  the  contrary,  there  is  a  recital  to  this 
effect :  ''  Whereas  there  is  now  in  the  hands  of  the  said 
Luckmidass  Damjee  certain  promissory  notes  of  the  govern- 
ment of  India  of  a  nominal  value  of  rupees  one  lac  thirty- 
nine  thousand  and  five  hundred,  with  the  unexpended 
interest  accrued  thereon,  as  appears  by  the  account  relating 
thereto  and  kept  by  the  said  Luckmidass  Damjee,  being  the 
amount  set  aside  by  the  executors  of  the  said  Runchordas 
Canjee  for  the  purchase,  erection,  and  maintenance  of  a 
dhurumsala  in  Bombay  for  Sadhoos,  as  directed  by  the  will 
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by  setting  apart  a  proper  portion  of  the  testator's  estate  to 
answer  it ;  and  the  costs  would  have  fallen  on  the  residue 
of  the  estate.  By  the  arrangement  made  in  1870  the  appel- 
98J  lant  himself  comes  *forward  to  assent  to  the  appropri- 
ation of  a  proper  snm  to  answer  the  charitable  trusts,  and 
lie  takes  all  the  residue  clear  of  that  liability.  He  therefore 
lias,  by  not  disputing  the  will  at  that  time,  escaped  the  lia- 
bility to  costs  which  would  certainty  have  fallen  on  the  res- 
idue of  the  estate.  Their  Lordships  entirely  acquit  the 
appellant  of  any  covetous  or  sordid  motives  in  this  litiga- 
tion. He  has  been  willing  to  part  with  the  money  and  to 
establish  the  charity  which  his  uncle  desired ;  but  he  has 
also  desired  to  get  that  which  the  will  did  not  give  him, — 
the  entire  control  over  it,  and  that  is  the  cause  of  the  dis- 
pute. Their  Lordships  think  his  own  costs  must  now  be 
borne  by  himself.  He  does  escape  the  costs  of  the  suit  so 
far  as  the  plaintiff  and  the  Advocate- General  have  incurred 
any,  for  those  are  to  come  out  of  the  fund  ;  and  their  Lord- 
ships think  that  he  has  obtained  quite  sufficient  advantage 
by  the  decree  as  it  stands  in  respect  to  costs. 

The  result  is,  that  their  Lordships  will  humbly  advise  Her 
Majesty  to  dismiss  the  appeal ;  and  the  appellant  must  pay 
the  costs  of  the  appeal. 

Solicitors  for  appellant :  Hughes  &  Sons. 

Solicitors  for  respondent :  Pollock  <fe  Co. 


I  N  D  E  X. 


A. 


ACCEPTANCE. 
See  Stockholders,  466. 


ADMIRALTY. 

1.  The  right  of  a  ship's  husband  to  be 
repaid  out  of  the  freight  for  advances 
made  on  account  of  the  ship  is  a  right 
of  lien  or  retainer  and  not  in  the  nature 
of  a  charge  on  the  freight ;  and  there- 
fore if  he  is  removed  frum  his  office  by 
the  owners  before  he  is  in  a  position  to 
receive  the  freight,  an  assignee  of  his 
interest  in  the  freight  cannot  maintain 
a  claim  to  it  as  against  the  owners. 

2.  When  an  entire  ship  is  in  mortgage,  in 
order  to  defeat  the  right  of  the  mort- 
gagor to  receive  the  freight,  the  mort- 
gagee must  take  possession  of  her 
before  the  completion  of  her  voyage ; 
but  where  the  mortgagor  of  certain 
shares  is  ship's  husband,  if  the  mort- 
gagees join  with  the  owners  of  the 
other  shares  in  the  ship  in  the  ap- 
pointment of  a  new  ship's  husband  be- 
fore the  completion  of  the  voyage,  the 
mortgagor  loses  all  right  as  ship's  hus- 
band to  receive  the  freight. 

8.  In  August,  1876,  R.  was  mortgagor  of 
certain  shares  in  a  vessel,  and  also  was 
acting  as  ship's  husband,  and  the  defend- 
ants were  charterers  of  the  vessel  for 
the  voyage  upon  which  she  was  then 

31  Eng.  Rep,  105 


employed.  R.  obtained  from  the  plain- 
tifis  a  loan  of  £200,  and  by  a  letter 
dated  the  80th  of  August  requested  the 
defendants  to  pay  to  the  plaintiffs  the 
freight  due  on  the  charter.  On  the  20th 
of  September  the  mortgagees  of  R.'8 
shares  and  the  owners  of  the  Other 
shares  appointed  E.  ship's  husband  in 
place  of  K.  Upon  the  11th  of  October 
the  vessel  completed  her  voyage,  and 
upon  the  14th  began  to  discharge  her 
cargo;  upon  the  16th  the  defendants 
sent  to  the  plaintiffs  a  check  for  £200, 
which  they  afterwards  dishonored,  E. 
having  claimed  the  amount  of  the 
freight : 

Seld^  affirming  the  judgment  of  Hud- 
dleston.  B.,  that  the  plaintiffs  could  not 
maintain  an  action  to  recover  the 
amount  of  the  check.  Beynan  v  Ood^ 
den,  247 

4.  A  master  of  a  vessel  cannot  at  an  in- 
termediate port  sell  goods,  which  are 
damaged  and  cannot  be  carried  to  the 
port  of  discharge,  without  communicat- 
ing with  their  owner. 

6.  Where  goods  damaged  on  the  voyage 
are  landed  at  an  intermediate  port  and 
sold  without  the  assent  of  their  owner, 
the  shipowners  are  not  entitled  to 
freight  pro  rcUa  Uineris. 

6.  Where  the  owner  of  a  vessel  has  an 
opportunity  of  examining  goods  shipped 
on  board  of  her,  no  warranty  on  the 
part  of  the  owner  of  the  goods  can  be 
implied  that  they  are  fit  to  be  carried 
on  the  voyage.     AcaU/a  v.  Bum*.    264 
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7.  A  ship's  husband,  who  has  the  author- 
ity of  the  owners  of  the  ship  to  enter 
into  a  charterparty,  and  has  accordingly 
made  a  charterparty  by  which  conomis- 
sion  on  the  freight,  primage,  and  de- 
murrage is  stipuUted  to  be  due  to  the 
charterers  on  the  execution  of  the 
charterparty,  has  not,  without  the  ex- 
press sanction  of  the  owners,  power  to 
oind  them  by  an  agreement  to  cancel 
the  charterparty  and  pay  the  charterers 
a  sura  in  lieu  of  commission,  although 
such  agreement  is  for  the  benefit  of  the 
owner.     Thoma*  v.  Lewis.  822 

8.  A  charterparty  was  entered  into  be- 
tween plaintifra,  shipowners,  and  de- 
fendants "  as  agents  for  charterers."  It 
was  signed  by  the  defendants  without 
any  qualification,  but  contained  a  clause 
that  the  ship  was  to  load  "  from  the 
agents  of  the  said  freighters,"  and  a 
cesser  clause  that,  the  charter  being 
entered  into  on  behalf  of  otliers,  all  lia- 
bility of  charterers  should  cease  on 
completion  of  loading  and  payment  of 
advance.  In  an  action  for  breach  of  the 
ch*arterparty,  the  defendants  by  tlieir 
statement  of  defence  denied  their  per- 
sonal liability: 

Held,  on  demurrer,  that  the  defend- 
ants were  liable  on  the  charterparty. 
Hough  v.  Manzanos.  892 

9.  The  defendants  chartered  the  plain- 
tifTs  vessel,  the  C,  to  carry  a  cargo  of 
rails  to  the  port  of  L.  The  charter- 
uarty  provided  that  the  cargo  should 
De  taken  from  alongside  at  merchants' 
risk  and  expense,  and  should  be  "  dis- 
charged with  all  despatch  according  to 
the  custom  of  the  port."  By  the  cus- 
tom of  the  port  of  L.  vessels  were  dis- 
charged by  lighters  worked  along  a 
warp,  and  upon  the  arrival  of  a  vessel 
she  was  reported  at  the  port-office,  and 
in  her  turn,  with  respect  to  vessels 
which  had  previously  arrived,  one 
lighter  was  sent  to  her  every  work- 
ing day  until  she  was  discharged. 
Upon  the  arrival  of  the  C.  at  L.  only 
four  of  the  lighters  were  suitable  for 
the  discharge  of  her  cargo,  and  seven 
vessels  laden  with  similar  cargoes  were 
already  lying  there  ;  in  consequence  of 
these  oircunistances  the  defendants 
were  unable  to  begin  the  discharge  of 
the  cargo  of  the  C.  until  twenty-four 
working  days  had  elapsed  from  her  ar- 
rival. The  plaintiff  having  sued  to  re- 
cover damages  for  thp  4^'t^n^i^Q  ^^  ^^ 


C.  at  L.  during  these  twenty-four  daya, 
at  the  trial  the  judge  directed  the  jury 
that,  under  the  circumstances  above 
mentioned,  there  was  no  obligatioa 
upon  the  defendants  to  provide  one 
lighter  for  unloading  the  carge  of  the 
C.  for  every  working  day  after  she  was 
ready  to  unload,  and  that  if  the  defend- 
ants had  used  the  existing  appliances  at 
L.  with  due  despatch,  according  to  the 
custom  of  the  port,  the  jury  ought  to 
find  for  them : 

Ueldy  by  Brett  and  Thesiger,  L.  JJ., 
affirming  the  decision  of  the  Exchequer 
Division,  Cotton,  L.J.,  dissenting,  that 
the  direction  was  correct.  Fottlethwaitt 
v.  Fredand,  426 

10.  The  defendants  chartered  the  plain- 
tiff's vessel,  the  C,  for  a  voyage  to  the 
port  of  L.  The  charterparty  provided 
that  the  cargo  was  "  to  be  brought  to 
and  taken  from  alongside  free  of  ex- 
pense and  risk  to  the  ship ;"  but  it  con- 
tained no  other  clause  as  to  discharging 
the  cargo.  The  number  of  lighters 
at  L.  was  small,  and  when  the  C. 
arrived,  the  port  was  crowded  with 
vessels,  about  half  of  which  belonged 
to  the  defendants  or  had  been  con- 
signed to  them.  Seventy-two  days 
elapsed  after  the  arrival  of  the  C.  be- 
fore her  discharge  was  completed  by 
the  defendants'  agents ;  but  the  number 
of  days  upon  which  the  cargo  was  un- 
loaded was  only  thirty-four.  The  de- 
lay arose  from  the  lighters  being  en- 
gaged in  discharging  the  other  vessels 
lying  at  the  port: 

Held^  that  in  determining  whether 
the  terms  of  the  charterparty  had  been 
broken  by  the  defendants,  the  delay 
oceasioned  by  the  lighters  being  en- 
gaged in  discharging  other  vessels  was 
not  to  be  taken  into  account.  Wright 
V.  New  Zealand^  etc,  436 

11.  By  a  charterparty  it  was  agreed  that 
the  plaintiff  should  at  L.  load  on  the 
defendant's  vessel,  the  P.,  a  cargo  of 
coal,  and  that  she  should  proceed 
therewith  to  D.,  *'  the  vessel  to  be 
loaded  and  discharged  in  nineteen  run- 
ning days,  or  if  longer  detained,  to  pay 
£4  per  day  demurrage."  At  the  foot 
of  the  charterparty  was  a  memoran- 
dum, "  Vessel  to  load  in  B.  M.  Dock 
or  W.  Dock,  high  level"  On  the  day 
following  the  execution  of  t^e  charter- 
party,  tiie  P.  was,  as  a  matter  of  favor, 
admitted   into  the  W.  Dock,  and  was 
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then  ready  to  receive  her  carj^o,  but 
owin^  to  the  regulations  of  the  dock  au- 
thorities she  did  not  be^in  to  load  un- 
til about  a  fortnight  later.  Upon  her 
arrival  at  D.  disputes  arose  between 
her  captain  and  the  plaintiff  as  to  the 
form  of  the  bill  of  lading,  and  in  con- 
sequence thereof  her  cargo  was  not  un- 
loaded until  twenty  days  had  elapse'd 
after  the  expiration  of  the  nineteen 
running  days,  if  calculated  from  the 
time  of  her  admission  into  the  W. 
Dock.  In  order  to  obtain  delivery  of 
the  cargo,  the  plaintiff  was  obliged  to 
pay  £80  claimed  as  demurrage  in  re- 
spect of  the  twenty  days,  which  he  now 
sued  to  recover  back  : 

Heldy  that  the  nineteen  running  days 
were  to  be  calculated  from  the  time 
when  the  P.  was  admitted  into  the  W. 
Dock,  that  the  plaintiff  was  liable  for 
demurrage,  and  that  the  action  would 
not  lie.     Davie*  v.  Mc  VeagK  493 

12.  By  a  charterparty  the  defendants 
agreed  to  carry  for  the  plaintiffs  a 
cargo  of  coke  from  C.  to  B.,  the  master 
to  sign  the  bill  of  lading  as  presented 
within  twenty-four  hours  after  the 
cargo  should  bie  on  board,  or  pay  Ad. 
per  ton  per  day  for  each  day's  delay 
as  damages.  The  cargo  having  been 
loaded,  a  bill  of  lading  was  presented 
to  the  master,  which  he  refused  to  sign 
without  inserting  a  clause  that  the  ves- 
sel should  not  be  liable  for  duties  on 
cargo  caused  by  non- arrival  before  a 
specified  date.  The  plaintiffs  having 
declined  to  accept  such  a  bill  of  lading, 
the  master  sailed  with  the  cargo  for  B. 
without  signing  any  bill  of  lading. 
The  plaintiffs  directed  their  consignee 
to  deduct  the  penalty  under  the  forego- 
ing clause.  The  master  was  willing  to 
deliver  the  cargo  on  payment  of  the 
freight  in  full,  but  the  consignee  having 
insisted  upon  deducting  the  penalty, 
the  master  declined  to  deliver  the 
cargo,  and  landed  it  and  stored  it 
atB.: 

Held  (1.)  That  there  had  been  a 
breach  of  the  charterparty  in  the  mas- 
ter not  having  signed  the  bill  of  lading 
as  presented  to  him.  (2.)  That  the 
plaintiffs  were  not  entitled  to  deduct 
the  penalty  for  delay  in  signing  the 
bill  of  lading.  (3.)  Tliat  there  had 
been  no  conversion  of  tlie  cargo. 
(4.)  The  plaintiffs  were  only  entitled  to 
nominal  damages  for  not  signing  the  bill 
of  lading,  the  master  being  willing  to 


deliver  the  cargo  on  payment  of  the  full 
freight 

13.  Where  a  trial  has  taken  place  before 
a  judge  without  a  jury,  the  Court  of 
Appeal,  in  all  cases  except  that  of  sur- 
prise, has  jurisdiction  upon  an  appeal 

•  to  review  the  findings  as  to  the  facts, 
without  a  rule  for  a  new  trial  having 
been  obtained.    Jotiea  v.  Hough,      592 

14.  The  plaintiff,  being  the  owner  of  a 
ship  called  the  K.,  loaded  her  with 
wheat  at  P. ;  as  the  cargo  was  taken 
on  the  ship's  account,  freight  at  the 
nominal  rate  of  1«.  per  ton  was  in- 
serted in  the  bill  of  lading,  which  con- 
tained the  usual  exceptions  of  perils 
of  the  seas.  He  sold  the  cargo  whilst 
afloat  to  H.  upon  the  terms  that 
"freight"  should  be  paid  at  the  rate 
of  60«.  per  ton.  H.  sold  his  interest 
in  the  cargo,  and  it  ultimately  vested 
in  the  defendant,  who  bought  the  cargo 
on  the  same  terms  on  which  it  had 
been  sold  to  H.  The  K.  on  her  ar- 
rival was  ordered  to  Y.,  where  she 
commenced  to  discharge  her  cargo: 
the  defendant  received  it  and  paid 
large  sums  on  account.  The  quantity 
delivered  was  less  than  that  men- 
tioned in  the  bill  of  lading  by  about 
seventy  quarters.  The  plaintiff  claimed 
"  freight "  at  the  rate  of  60«.  per  ton 
upon  all  the  cargo  delivered ;  the  de- 
fendant claimed  to  deduct  £193  on  ac- 
count of  short  delivery.  At  the  trial 
the  jury  were  of  opinion  that  the 
short  delivery  aroae  from  the  excepted 
perils,  and  found  for  the  plaintiff  for 
the  total  sum  claimed  by  him : 

Hdd,  that  although  the  plaintiff 
might  not  have  a  lien  as  shipowner, 
the  cargo  being  taken  on  ship's  account, 
nevertheless  he  had  a  lien  as  unpaid 
vendor ;  that  from  the  defendant's  con- 
duct a  contract  by  him  might  be  im- 
plied to  pay  freight  at  the  rate  of  60«. 
per  ton  upon  all  cargo  delivered,  and 
that  the  finding  of  the  jury  for  the 
plaintiff  was  right.  Swan  v.  Bar- 
ber. 606 

16.  The  2d  section  of  the  County  Courts 
Admiralty  Jurisdiction  Amendment 
Act,  1869,  gives  the  county  courts  ju- 
risdiction in  cases  of  claims  arising  out 
of  charterparties  or  other  agreements 
for  the  use  or  hire  of  ships,  although 
the  Court  of  Admiralty  may  have  no 
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orifyinal    jurisdiction    in    such    cases. 
Brown  v.  Alhia,  652 


ADVERSE  POSSESSION. 

1.  The  monastic  priory  of  Arnndel  was 
suppressed  or  dissolved  in  the  reign  of 
Richard  II  (about  the  year  1380),  and 
a  colle&^e  consisting  of  a  master  or  war- 
den, and  twelve  seculars  or  chaplains 
was  by  the  King's  license  created  in  its 
stead.  The  instrument  of  foundation 
contained  rules  or  statutes  for  the  gov- 
ernment of  the  members  of  the  college, 
and  for  the  services  to  be  celebrated 
"  in  ecclesia  prtefata." 

The  church  of  St.  Nicolas  Arundel, 
which,  architecturally  considered,  was 
one  entire  building,  all  apparently  of 
the  same  date,  was  a  "cross-church," 
with  a  nave  and  aisles ;  a  central  tower ; 
transepts  rather  shorter  than  would  be 
usual  in  a  church  of  such  proportions ; 
and  eastward  of  the  central  tower  and 
transepts,  a  chapel  (known  as  the  Fitz- 
alan  Chapel)  occupying  the  place  com- 
monly filled  by  the  parish  chancel ;  a 
north  aisle  called  the  Lady  Chapel ;  and 
at  the  northeast  corner  a  room  origin- 
ally a  *•  sacrist}',**  but  which  had  for 
many  years  been  used  as  a  school  room, 
and  as  a  place  where  the  elections  to 
offices  in  the  corporation  of  Arundel 
were  habitually  held. 

In  1611,  disputes  having  arisen  be- 
tween the  college  and  the  corporation 
of  Arundel  as  to  the  repair  of  "  ye 
crosse -parts  **  or  transepts,  the  bell- 
tower  of  the  church,  the  bells  and  bcll- 
fumiture  therein,  they  were  submitted 
for  arbitration  to  the  then  Earl  of  Arun- 
del and  the  then  Bishop  of  Chichester. 
These  "crosse-partes"  were  described 
as  going  from  south  to  north  "  inter 
chorum  et  navem  ecclesise ;"  and  the 
award  of  the  Earl  and  Bishop  was  as 
follows:  The  college  are  solely  to  re- 
pair the  south  transept,  "  quro  cancellus 
parochialis  vulgariter  nuncupatur ;"  the 
corporation  and  the  parish  are  solely 
to  repair  the  north  transept  and  the 
whr)le  of  the  nave  and  its  aisles;  And 
the  expense  of  keeping  up  and  repairing 
the  bell-tower,  bells,  and  bell -furniture 
is  to  be  defrayed  by  the  corporation  and 
the  parish  on  the  one  part,  and  the 
college  on  the  other  part,  in  equal 
moieties. 


In  the  26th  year  of  Henry  VIII 
(1644),  the  master  or  warden  and  chap- 
lains of  the  college  surrendered  to  the 
King  "  totam  cantariam  sive  collegiam 
nostrum  pnedictum ;  ac  etiam  totum 
Bcitum,  fundnm,  circuitum,  ambituin» 
vel  procinctum,  ac  ecclesiam,  campanile, 
^  et  cimiterium  ejusdem  cantariae  sive 
collegii,  cum  'omnibus  et  omnimodis 
domibus,  sdificiis,  ortis.  pomariis,  gar- 
dinis,  terra  et  solo  infra  dictum  cir- 
cuitum et  procinctum  cantariie  sive 
coUegii  pnedicti,  Ac."  In  the  same 
year  the  King  in  almost  the  same  words 
CTanted  the  collie  and  its  possessions  to 
Henry  Earl  of  Arundel  and  his  heirs, 
through  whom  the  plaintiff  claimed. 

Since  the  surrender  and  re-grant  of 
1644  no  act  of  religious  worship  had 
taken  place  nor  had  prayers  been  said 
within  the  walls  of  the  Fitzalan  Chapel, 
with  the  exception  of  reading  the 
burial  service  of  the  Church  of  England 
over  the  bodies  of  members  of  the 
plaintiff's  family  which  had  been  buried 
there;  and  during  the  whole  of  that 
time  the  plaintiff  and  his  predecessors 
had  claimed  to  exclude,  and  had  in  fact 
excluded,  the  vicar  and  parishioners  of 
Arundel  from  the  whole  of  the  Fitzalan 
Chapel.  An  iron  lattice-work  or  grille 
filling  the  arch  which  would  be  com- 
monly called  the  "  chancel  arch,"  and 
which  apparently  was  as  old  as  the 
Fitzalan  Chapel  itself,  and  divided  it 
from  the  rest  of  the  structure,  was 
locked  on  the  eastern  side  (there  being 
no  key-hole  on  the  other  side),  and  the 
key  was  always  kept  by  the  plaintiff 
and  his  predecessors  in  title.  Vaults 
had  been  made  and  interments  had 
taken  place  both  in  the  Fitzalan  Chapel 
and  in  the  Lady  Chapel,  at  their  sole 
pleasure.  No  faculty  had  ever  been 
applied  for,  nor  had  any  fees  been  paid 
in  respect  of  such  vaults  and  interments. 
Against  these  acts  of  ownership  exer- 
cised by  the  plaintiff's  predecessors 
during  more  than  800  years,  there  was 
not  a  single  act  of  ownership  proved 
on  the  part  of  either  the  vicar  or  the 
parishioners.  The  answers  returned  by 
successive  churchwardens  for  a  long 
series  of  years  (from  1844  to  1875)  to 
articles  of  visitation  episcopal  and  archi- 
diaconal,  for  the  most  part  showed  that 
they  assumed  the  south  transept  to  he 
the  chancel  of  the  parochial  church. 
In  1878  the  plaintiff  erected  a  wall 
across  the  west  end  of  the  Fitzalan 
Chapel:  in  1877  the  defendant,  who 
was  vicar  of  Arundel,  pulled  down  part 
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of  it.  There  had  been  some  corre- 
epondence  a:}  to  the  respective  rights  of 
the  parties;  bnt  the  plaintiff  declined 
ne<^otittlion  and  claimed  the  Fitzalan 
Chapel  as  his  property  : 

Held^  tliat  these  facts  above  stated 
showed  that  the  building  in  question  was 
nt)t  the  chancel  of  the  parochial  Church 
of  St.  Nicolas  Arundel,  but  had  alwa3'8 
remained  the  property  of  the  Duke  of 
Norfolk  and  his  predecessors,  and  that 
a  legal  origin  for  the  plaintiff's  claim 
must  be  presumed. 

2.  Held,  further,  that  the  defendant  could 
not  justify  tlie  pulling  down  part  of  the 
waif  on  the  ground  that  he  was  en- 
titled to  the  access  of  light  from  the 
Fitzalan  Chapel  into  the  parochial 
church :  for  such  a  claim  could  not  be 
justified  either  by  prescription  at  com- 
mon law,  under  the  Prescription  Act 
(2  A  3  Wm.  4,  c.  71),  ss.  8,  4,  or  by 
virtue  of  a  lost  grant.  Ihikt  of  Norfolk 
V.  ArbutknoL  21 

See  Limitations,  Statute  of. 
Peesoription,  278,  301. 


AGREEMENTS. 

1.  The  construction  of  an  ambiguous  stip- 
ulation in  a  deed  may  undoubtedly  be 
governed  or  qualified  oy  a  recital ;  but 
on  the  other  hand  if  the  intention  of 
the  parties  is  clearly  to  be  collected 
from  the  operative  part  of  the  instru- 
ment, that  intention  is  not  to  be  de- 
feated or  controlled  because  it  may  go 
beyond  what  is  expressed  in  the  re- 
cital 

2.  Where  on  the  true  construction  of  the 
operative  part  of  a  mortgage  instru- 
ment it  appeared  that  the  same  was  in- 
tended to  cover  the  general  balance 
that  might  become  due  by  the  mort- 
gagors to  the  mortgagee  in  the  course 
of  their  business  transactions : 

Held,  that  the  securitv  could  not  be 
limited  by  the  recital  to  such  portion 
only  of  the  general  debt  as  consisted 
of  advances  made  upon  contracts  for 
future  delivery  of  produce,  where  the 
words  of  the  recital  were  not  necessa- 
rily repugnant  to  such  construction. 


8.  Where  by  an  agreement  between 
debtor  and  creditor  prescribing  some 
of  the  terms  on  which  their  future  deal- 
ings should  be  carried  on,  it  was  pro- 
vided that  an  agreed  balance  shoula  be 
liquidated  by  "returns  only"  made 
upon  future  contracts,  but  the  agree- 
ment fixed  no  time  for  its  duration  or 
for  such  liquidatiofi,  or  for  the  extent 
of  business  to  be  done,  the  result  being 
that  if  either  party  were  disposed  to 
act  unreasonably  he  would  have  the 
means  of  postponing  the  liquidation  of 
such  balance  indefinitely : 

Beld,  that  such  agreement  was  revo- 
cable. It  could  not  be  implied  from 
the  terms  of  the  agreement  fJiat  the 
parties  bound  and  intended  to  bind 
themselves  to  carry  on  their  dealings 
upon  the  footing  of  it  until  such  agreed 
balance  should  be  liquidated  in  the 
manner  thereby  provided-  The  par- 
ties having  abstained  from  inserting 
express  provisions  for  the  fair  and  rea- 
sonable working  of  their  supposed 
agreement,  the  court  would  not  supply 
them.     Afarear  v.  Siffff»  789 

See  Adhiraltt,  892,  426,  486. 
Dividends,  827,  828  note, . 
Feaud,  701. 

Frattds,  Statute  of,  876,  881  note, 
701,  IHnote. 


AMBIGUITY. 
See  Agreements,  789. 


ANIMALS. 
See  Negligence,  252,  258  note. 


ANIMALS,  POISON  OF. 
See  Nuisance,  814,  821  note. 


APPEAL. 

1.  Where  an  action  has  been  tried  by  a 
judge  without  a  jury,  if  tho  unsnccees- 
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ful  party  Is  dissatisfied  with  the  judjB^- 
ment  either  on  the  g:rouDd  that  the 
judge  has  misdirected  himself  as  to  the 
law,  or  that  his  findings  as  to  the  facts 
are  against  the  weight  of  evidence,  the 
proper  mode  of  obtaining  relief  is  by 
appeal  to  the  Court  of  Appeal,  and  not 
by  motion  for  a  new  trial  FoUer  v. 
Cotton.  '  612 


APPORTIONMENT. 
See  Rent,  889. 


APPURTENANCES. 
See  Wat,  8. 


ARBITRATION. 
See  Railways,  526. 


ARSON. 
See  Crdokal  Law,  768. 


ASSESSMENT. 

See  Municipal  Cokporations,  486, 
492  note. 
Taxes,  644,  664. 


ASSIGNEE. 
See  Landlord  and  Tenant,  612,  622. 


ASSIGNMENT. 
See  Landlord  and  Tenant,  612,  622. 


ATTACHMENT. 

1.  The  defendants  raised  money  by  the 
iflsue  of  capital  stock  to  complete  a  por- 
tion of  their  line.  By  an  arrangement 
between  the  defendants  and  the  D. 
Railway  Company,  confirmed  by  an  act 
of  Parliament,  the  line  was  worked  by 
the  latter  company,  who  provided  and 
paid  to  the  defendants  half-yearly  a  sum 
of  money  for  the  payment  of  interest  on 
the  stock.  Judgment  having  been  re- 
covered by  the  plaintiff  against  the 
defendants  and  one  of  the  half-yearly 
instalments  being  due  : 

Held,  that  it  could  be  attached  in  the 
hands  of  the  D.  Railway  Company  as  a 
debt  under  the  Rules  of  the  Supreme 
Court,  Order  xlv.  Rule  2.  Bouch  v. 
Sevenoake,  etc.  418 


ATTORNEY-GENERAL. 

See  Crown,  441. 
Parties,  701. 


AUTREFOIS  ACQUIT. 

See  Criminal  Law,  756. 
Former  Sgit. 


AUTREFOIS  CONVICT. 
See  Former  Suit. 


B. 


BAILMENT. 


See  Larcsnt,  730,  736  note. 


BANKRUPTCY. 

1.  Where  a  debtor,  after  having  obtained 
an  order  of  discharge  under  the  Bank- 
ruptcy Act,  1869,  promises,  for  a  new 
and  valuable  consideration,  to  pay  a 
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debt  which  by  virtue  of  s.  49  baa  been 
released  by  the  discharge,  an  action 
lies  against  him  for  the  amount  of  the 
debt.    Jakeman  v.  Cook.  832, 

837  note, 

2.  The  defendants  filed  a  petition  for  liq- 
uidation by  arrangement  or  composi- 
tion under  the  Bankruptcy  Act,  1869, 
and  at  the  first  meeting  of  creditors 
a  resolution  was  passed  that  the  de- 
fendants' discharge  might  be  granted 
on  a  certificate  of  the  committee  of  in- 
spection and  trustee  to  that  effect.  At 
a  subsequent  meeting  of  creditors,  for 
the  purpose  of  considering  a  scheme 
for  the  settlement  of  the  defendants' 
aifairs,  it  was  resolved  that  the  whole 
estate  should  be  sold  to  one  of  the  de- 
fendants in  consideration  of  his  paying 
a  dividend  of  88.  in  the  pound  secured 
by  four  promissory  notes  payable  at 
successive  dates.  The  certificate  of 
discharge  was  granted.  The  plaintiff 
was  a  creditor  and  proved  on  the  es- 
tate to  the  full  amount  of  his  debt. 
Three  of  the  promissory  notes  were 
paid  to  all  the  creditors  including  the 
plaintiff,  but  default  was  made  in  pay- 
ment of  the  fourth : 

Heldj  first,  that  the  certificate  of 
discharge  was  by  force  of  the  Bank- 
ruptcy Act,  1869,  ss.  49  and  126,  con- 
clusive evidence  of  the  validity  of  the 
proceedings  under  the  liquidation,  and 
that  the  discharge  was  valid.  Secondly, 
that  the  plaintiff  having  received  and 
retained  a  dividend  could  not  be  heard 
to  object  to  the  resolutions.  Zewis  v. 
Leonard.  621 

SwLandlokd  and  Tenant,  612,  622. 


BILL  OF  EXCHANGE. 
See  Indorskr,  575. 


BILL  OF  LADING. 
See  Admiraltt,  592,  606. 


BILL  OF  PARTICULARS. 

1.  The  plaintiffs  sued  as  administrators  to 
recover  possession  of  certain  heredita- 


ments for  breach  of  a  covenant  con- 
tained in  a  lease ;  the  defendant  alleged 
that  the  intestate  verbally  consented 
to  the  breach  of  the  covenant : 

Held,  that  the  plaintiffs  were  entitled 
to  interrogate  the  defendant  as  to  when 
the  consent  was  given  and  as  to  the 
conversation  which  took  place,  but  that 
they  were  not  entitled  to  interrogate 
him  as  to  the  persons  in  whose  pres- 
ence the  verbal  consent  was  given. 
Bade  v.  Jacobe.  274,  276  note. 


BILLS  OF  SALE. 

1.  A  receipt  containing  an  inventory  and 
given  by  a  sheriff's  officer  for  the  price 
of  goods  sold  under  an  execution,  is 
not  an  '^  assurance "  within  the  Bills 
of  Sale  Act,  1854,  and  does  not  require 
registration  under  that  statute,  even 
although  the  purchaser  from  the  sher- 
iff allows  the  execution  debtor  to  re- 
main in  possession  of  the  goods.  Wood- 
gate  v.  Godfrey.  540 

See  CHAtTSL  MORTOAGSB,   858. 


BOARD  OF  HEALTH. 
See  NuiSANOE,  512,  517  note. 


BONA  FIDE. 

1.  The  indemnity  g^ven  by  section  25  of 
the  Pawnbrokerj^ct,  1872,  to  a  pavm- 
broker  who  defers  a  pledge  to  the 
person  producing  the  pawn  ticket,  ap- 
plies only  as  between  the  pawnbroker 
and  the  pawner  or  the  owner  who  has 
authorized  the  pledge,  and  the  act  does 
not  affect  the  common  law  rights  of  the 
owner  of  property  which  is  pledged 
against  his  will     Singer,  etc.  v.  Clark, 

567 


BOUNDARIES. 
See  CoNVKTANcxB,  679,  689  note. 
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BY-LAWS. 

See  MimiciPAL  Corpobationb,  118, 
122  note. 


c. 


CANALS. 
See  Railwats,  625. 


CARRIERS. 

1.  A  condition  that  a  railway  company 
will  not  be  liable  '*  in  any  case  *'  for  loss 
or  damage  to  a  horse  or  dog  above  cer- 
tain specified  values  delivered  to  them 
for  carriage  unless  the  value  is  de- 
clared, is  not  just  and  reasonable  with- 
in sect.  7  of  the  Railway  and  Canal 
Traffic  Act,  1864,  as  it  is  in  its  terms 
unconditional,  and  would,  if  valid,  pro- 
tect the  company  even  in  case  of  the 
negligence  or  wilful  misconduct  of 
their  servants.  Ashenden  v.  Jjondon, 
etc,  644,  649  noU, 

See  Railways. 


CASES  AFFIRMED,  REVERSED, 
OVERRULED,   AND   CONSIDERED. 

Baum,  matter  of,  26  Eng.  R.,  710,  con- 

ndered.  540 

Bickett  V.  Morris,  L.  R.,  1 H.  L.  Sc.,  47, 

considered,  783 

British,  etc.,  v.  Colson,  L.  R.,  6  Ex., 

108,  overruled.  466 

Cargo  of  Argos,  malfer  of,  L.  R.,  5  P. 

C„  lU,  followed,  652 

Chilton  D.  London,  23  Eng.  Rep.,  832, 

followed.  801 

Clegg«.  Rowland,  L.  R.,  8  £q.,  868, 

approved.  493 

Cooper,  matter  of,  26  Eng.  Rep.,  719, 

considered.  540 

Coxhead  v.  MuUis,  80  Eng.  Rep.,  2^5, 

distinguished.  28 

Croomes  v.  Gore,  1  H.  &  N.,  14,  fol- 
lowed. 812 
Oirdlestone  v.  Brighton,  etc.,  81  Eng. 

R.,  181,  affirmed.  895 

Great  Western,  etc.,  v.  Bishop,  L.  R.. 

7  Q.  B.,  550,  considered.  512 


Gannestad  v.  Price,  L.  R.,  10  Ex.,  65, 
disapproved.  652 

Harrison  v.  London,  etc.,  2  B.  &  S., 
122,  overruled.  644 

Heather  v.  Webb,  19  Eng.  R.,  277,  rfw- 
tinguished.  833 

Krehl «.  Burrell,  26  Eng.  R.,  803,  con- 
sidered. 612 

Moore  v.  Rose,  L.  R,  4  Q.  B.,  486,  dis- 
tingniahed.  867 

Morgans.  Powell,  3  Q.  B.,  278,  ap- 
proved. 762 

Myers  v.  Defries,  81  Eng.  R.,  537,  af- 
firmed. 636 

Norfolk,  Duke  of,  v.  Arbatbnot,  4  C. 
PI.  Div.,  290,  affirmed.  21 

Northcote  v.  Doughty,  80  Eng.  R.,  612, 
distinguished.  23 

Peek  V.  North,  etc,  10  R  L.  C,  473, 
pllotoed,  644 

Porter  v.  Vorley,  9  Bing.,  98,  disap- 
proved. 694 

Potter  V.  Chambers,  4  C.  PI.  Div.,  457, 
followed.  498 

Ram  Sabuk  Boee  v.  Monomohini  Dosse, 
L.  R.,  2  Ind.  App.,  71,  approved.  811 

Simpson  v.  Blues,  L.  R,  7  C.  P.,  290, 
disapproved.  652 

Spencer  v.  Slater,  28  Eng.  R,  669,  dis- 
tinguished. 566 

Sporr  V.  Hall,  2  Q.  B.  Division,  615, 
doubUd.  247 

Webb  V.  East,  31  Eng.  R,  538,  af- 

W  firmed.  586 

eir  V.  Bell,  81  Eng.  R,  132,  affirmed. 

235 

Willingale  v.  Maitland,  L.  R,  3  £q., 

163,  considered.  801 

Wood  V.  Ward,  8  Exch.,  748,  approved. 

771 


CHARTERPARTY. 

See  Admuialtt,  247.  892,  426,  436,  49S, 
692,  606. 


CHATTEL  MORTGAGES. 

1.  A  judgment  debtor's  household  fur- 
niture having  been  seized  at  his  house 
under  a  ft.  fa.,  the  debtor's  father-in-law 
bought  them  from  the  sheriflTs  officer, 
and  took  his  receipt  for  the  purchase- 
money.  The  receipt  contained  an  in- 
ventory of  the  furniture.  On  the  same 
day  the  purchaser  let  the  house  and 
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furniture  to  the  debtor  at  a  rent  under 
a  written  agreement,  and  the  debtor 
continued  in  possession  of  the  house 
and  furniture : 

Heldy  that  the  receipt  did  not  require 
registration  as  a  bill  of  sale  under  1.7  <fr 
18  Vict.  c.  86,  88.  1,7;  since  the  sale 
was  by  the  sheriff's  officer  and  an  ab- 
solute one,  and  the  receipt  was  not  the 
medium  of  transfer  but  only  evidence 
of  payment.      Woodgate  7.  Godfrey,  358 

See  Bills  of  Sals,  540. 


COMMONS. 

See  Prescription,  301. 


CONFESSIONS. 
See  Evidence,  786,  787  note. 


CONSIDERATION. 
See  Bankruptcy,  882,  887  noU, 


CONSTRUCTION. 
;8<e6  Agreements,  789. 


CONTEMPT. 

1.  The  Debtor's  Act,  1869,  s.  4,  enacts 
that  •*  no  person  shall  be  arrested  or 
imprisoned  for  making  default  in  pa}*- 
ment  of  a  sum  of  money,"  except  {inter 
alia)  in  case  of  "  default  b}'  an  attorney 
or  solicitor  in  payment  of  a  sum  of 
money  when  ordered  to  pay  the  same 
in  his  character  of  an  officer  of  the  court 
making  the  order,"  and  provides  that 
"  no  person  shull  be  imprinoned  in  any 
case  excepted  from  the  operation  of 
this  section  for  a  longer  period  than  one 
year." 

In  an  action  in  which  the  present 
plaintiff  acted  as  solicitor  and  improp- 
erly sii^rned  judgment  and  issued  exe- 

31  Eng.  Rep.  106 


cution  and  received  the  amount  of  the 
levy,  an  order  was  made  on  him  to 
bring  that  amount  into  court,  and  on 
his  non-compliance  an  order  of  attach- 
ment was  made  under  which  he  was 
arrested  and  committed  to  the  custody 
of  the  defendant.  The  order  was  to 
attach  the  plaintiff  so  as  to  have  him 
before  the  Common  Pleas  Division  of 
the  High  Court  of  Justice  to  answer 
touching  an  alleged  contempt,  but  the 
order  did  not  show  what  the  contempt 
was.  The  plaintiff  was  kept  in  custody 
for  more  than  a  year,  and  then  applied 
for  and  obtained  hie  discharge  under 
a  judge's  order.  In  an  action  by  him 
against  the  defendant  for  detaining  him 
Ijeyond  the  year : 

Heldy  that  whether  the  Debtor's  Act, 
1 869,  8.  4,  applied  or  not,  the  defendant 
having  complied  with  the  order  was 
not  liable  to  an  action,  but  was  pro- 
tected by  the  exigency  of  the  writ. 
Oreavet  ▼.  Keene,  867,  369  note. 


CONVEYANCE. 

1.  The  presumption  that  the  soil  of  a 
highway  belongs  to  the  owner  of  the 
adjoining  land,  utique  ad  medium  filum 
vice,  does  not  apply  to  ground,  which 
was  intended  to  be  used  as  a  highway, 
but  has  never  been  dedicated  to  the 
public ;  and  if  the  owner  of  the  soil  of 
the  intended  highway  disposes  of  the 
adjoining  land  by  conveyances  in  which 
it  is  described  as  bounded  by  the  in- 
tended highway,  the  grantees  do  not 
acquire  by  presumption  of  law  the 
ownership  of  the  soil  of  the  intended 
highway. 

2.  Acts  of  user  committed  upon  land, 
which  do  not  interfere  and  are  consist- 
ent with  the  purpose  to  which  the  owner 
intends  to  devote  it,  do  not  amount  to 
a  "  dispossession  "  of  him,  and  are  not 
evidence  of  "  discontinuance  of  posses- 
sion "  by  him  within  the  meaning  of  8 
A  4  Wm.  4,  c.  27^8.  8. 

8.  In  1864  L.  conveyed  to  the  defendant 
a  plot  of  land  upon  the  south  side  of  an 
intended  street,  upon  which  the  de- 
fendant built  a  factory.  In  1867  L. 
conveyed  to  certain  trustees  the  plot  of 
land  upon  the  north  side  of  the  intended 
street,  which  in  1872  vested  in  the  de- 
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fendant.  Neither  of  the  conveyances 
granted  in  express  terms  the  soil  of  the 
intended  street,  but  they  described  the 
plots  of  land,  as  bounded  by  it.  It  was 
never  dedicated  to  the  public  as  a 
highway.  From  1854  the  defendant 
Iiad  placed  upon  the  intended  street 
materials  used  at  his  factory,  so  as  to 
block  it  up  except  as  against  foot  pas- 
sengers, and  in  1866  he  inclosed  an 
oblong  portion  of  it.  In  187*2  he  fenced 
in  the  ends  of  the  intended  street.    The 

f)laintiif  was  tenant  for  life  of  all  the 
and  of  which  L.  had  died  seised,  and 
in  1876  commenced  an  action  to  recover 
the  site  of  the  intended  street.  Within 
twenty  years  before  action  L.  had  re- 
pairea  a  gate  at  one  end  of  the  intended 
street : 

Held,  first,  that  the  conveyances  exe- 
cuted by  L.  in  1854  and  1867  did  not 
by  presumption  of  law  grant  the  soil 
of  the  intended  street;  secondly,  that 
the  title  of  the  plaintiff  was  not  defeated 
by  the  Statute  of  Limitations  (3  A  4 
Wm.  4,  c.  27),  88.  2,  8.     Leigh  v.  Jack, 

679,  689  noU. 


CORPORATIONS. 
See  Stockholders. 


CORPUS. 
See  Dividends,  827,  328  tiote. 


COSTS. 

1.  Where  an  action  is  referred,  the  cost 
of  brief  copies  of  the  transcript  of 
shorthand  writers'  notes  of  each  day's 
proceedings  in  the  reference,  made  for 
the  use  of  counsel,  will  not,  in  the  ab- 
sence of  any  order  and  of  agreement 
between  the  parties,  be  allowed  on 
taxation.     Weils  y.  Mi tcham,  etc.     812, 

813  note. 

2.  The  plaintiffs  claimed  on  a  balance  of 
accounts  a  sum  of  money  exceeding 
£50.  The  defendants  denied  their  in- 
debtedness, and  pleaded  by  way  of  set- 
off and  counter-claim  tiiat  the  plaintiffs 
were  indebted  to  them  for  money  ad- 


vanced and  money  due  for  work  done, 
and  goods  sold  and  delivered,  and  they 
claimed  a  balance  on  the  accounts  in 
their  favor  exceeding  £50.  The  cause 
was  referred  to  an  arbitrator,  co^ts  to 
abide  the  events  The  arbitrator  found 
that  the  defendants  were  indebted  to 
the  plaintiffs  in  a  sum  excee<]ing  £50, 
and  that  the  plaintiffs  were  indebted  in 
like  manner  to  the  defendants  in  a  sum 
exceeding  £50.  but  that  a  balance  was 
due  to  the  plaintiffs  on  the  whole  ac- 
count of  £11  10«.  3d: 

Held,  by  Kelly,  C.B.,  that  the  plain- 
tiffs and  the  defendants  were  each 
entitled  to  the  costs  of  the  issues  on 
which  thoy  had  succeeded,  on  the 
ground  that  the  relief  sought  could  not 
be  given  in  a  county  court ;  and  by 
Hawkins,  J.,  contrary  to  his  own  opin- 
ion, but  on  the  authority  of  PoUer  v. 
Ghamhert  (4  C.  P.  D.,  467,)  that  the 
plaintiffs  were  entitled  to  their  general 
costs  of  action.  Neale  v.  Clarke.  498 
Coley.  Firth.  611 

3.  When  in  the  same  action  the  plaintiff 
obtains  a  verdict  and  judgment  as  to 
one  cause  of  action,  and  the  defendant 
obtains  a  verdict  and  judgment  as  to 
other  and  distinct  causes  of  action,  the 
word  "  event"  in  Order  Lv,  rule  1,  is 
to  be  read  distributively,  and  the  de- 
fendant is  entitled  to  tax  his  costs  of  the 
issues  found  for  him,  provided  no  order 
otherwise  is  made  by  the  judge  who 
tried  the  cause  or  the  court. 

Rule  62  of  Rules  of  Hilary  Term. 
1863,  is  repealed  by  s.  83  of  the  Judi- 
ture  Act,    1875.       Myer*  v.  Defriee. 

537  and  noU, 

4.  When  in  the  same  action  the  jury  find 
for  the  plainUff  with  damages  as  to  one 
cause  of  action  and  for  the  defendant  as 
to  other  and  distinct  causes  of  action, 
the  word  "  event "  in  the  proviso  to 
Rules  of  the  Supreme  Court,  1875, 
Order  lv,  rule  1.  must  be  read  distribu- 
tively, and  tlie  defendant  is  entitled  to 
tax  his  costs  of  the  issues  found  for  him, 
provided  no  order  otherwise  is  made 
by  the  judge  who  tried  the  case  or  by 
the  court.     Myers  v  De/ries.  636 

5.  In  exercising  his  discretion  to  de< 
prive  a  successful  party  of  his  costs 
under  Order  lv,  the  judge  is  not  confined 
to  the  consideration  of  the  conduct  of 
the  party  in  the  course  of  the  litigation, 
but  may  consider  his  conduct  previous 
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to  and  condacing  to  the  action.  He 
must,  however,  assume  the  truth  of  the 
facts  found  by  the  jury.  Harnett  v. 
Vue.  716 


COURTS. 
See  Postponement,  749  and  note. 


COVENANTS. 

■ 

1.  "When  execution  of  agreement  merges 
or  extingaishes  covenant,  and  when 
does  not     Brett  v.  dowser.     8, 21  note. 

2.  A  mortgagor  in  receipt  of  the  rents 
and  profits  has  a  sufficient  interest  to 
enable  him  to  maintain  an  action  for  an 
injunction  to  restrain  an  injury  done 
to  the  mortgaged  property  without 
joining  the  mortgagee. 

8.  F.,  being  owner  of  copyhold  land, 
covenanted  with  S.  to  stand  seised 
thereof  in  trust  for  him  and  his  heirs, 
subject  to  a  rent,  and  subject  to  a  cove- 
nant by  S.  not  to  use  any  building 
erected  thereon  as  a  beer  house.  All 
the  estate  of  S.  vested  in  the  di'fendant 
F.  sold  the  land  to  the  plaintiff,  B.  ad- 
vancing the  purchase- money,  and  it 
was  conveyed  to  B.,  subject  to  a  proviso 
for  conveyance  to  the  plaintiff  upon 
payment  by  him  to  B.  of  the  amount 
advanced.  The  defendant  used  the 
building  erected  upon  the  land  as  a 
beer  house : 

Held,  that  upon  the  general  princi- 
ples of  equity,  the  plaintiff  was  enti- 
tled to  restrain  the  defendant  by 
injunction  from  using  the  building  for 
that  purpose  without  joining  B. 

4.  Qncere^  whether  the  Judicature  Act, 
1878,  s.  26.  subs.  6,  would  have  enti- 
tled the  plaintiff  to  an  injunction  in  his 
own  name.  FaircUntgh  v.  Marshall.  887 


CRIMINAL  LAW. 

1.  Arwn.  A  servant  girl  entered  on  her 
service  on  the  2d  day  of  January,  and 
on  the  10th  received  notice  to  leave 


at  the  end  of  one  month.  On  the  16th 
a  sheet  was  discovered  burning  on  a 
chair  in  front  of  but  four  feet  from  the 
kitchen  fire.  The  girl  was  in  the 
kitchen,  and  either  could  not  or  would 
not  give  any  account  of  the  occurrence. 
Later  in  the  same  day  the  prisoner's 
apron  was  on  fire,  although  it  was 
hanging  on  the  kitchen  wall,  ten  feet 
away  from  the  fire.  At  6  p.  m.  on  the 
same  day  there  was  a  third  fire,  and  at 
7  p.  M.  the  bed  and  bedding  in  the  nur- 
sery were  on  fire,  the  girl  being  there 
at  the  time.  No  part  of  the  house  was 
actually  burnt. 

Hela  that,  upon  the  above  facts  the 
girl  could  not  be  indicted  for  the  felony 
under  24  <k  26  Vict.  c.  97,  s.  7,  for  set- 
ting fire  to  things  in  a  building  under 
,  such  circumstances  that  if  the  building 
were  thereby  set  fire  to  would  amount 
to  felony. 

2.  If  a  person  maliciously,  with  intent  to 
injure  another  by  merely  burning  his 
goods,  sets  fire  to  such  goods  in  his 
house,  that  does  not  amount  to  a  felony 
under  24  &  25  Vict.  c.  97,  s.  7,  even 
although  the  house  catches  fire,  unless 
the  circumstances  are  such  as  to  sliow 
that  the  person  setting  fire  to  the 
goods  knew  that  by  so  doing  he  would 
probably  cause  the  house  also  to  take 
fire,  and  was  reckless  whether  it  did 
so  or  not ;  in  which  case  there  would 
be  abundant  evidence  that  ho  intended 
to  bring  about  the  probable  conse- 
quence of  his  act,  viz.,  the  burning  of 
the  house.     Regina  v.  Nattraii.         757 

8.  The  prisoner  was  indicted  under  24  <fe 
25  Vict.  c.  97,  s.  7,  for  wilfully  and 
maliciously  setting  fire  to  a  picture 
frame  in  a  building  under  such  circum- 
stances that  if  the  building  were  thereby 
set  fire  to  would  amount  to  a  felony. 
The  jury  found  that  the  prisoner  did 
not  set  fire  to  the  house  apart  from  the 
frame ;  that  he  did  set  fire  to  the  frame ; 
that  the  probable  result  would  be  set- 
ting fire  to  the  floor  of  the  house ;  that 
he  did  not  intend  to  set  fire  to  the 
house ;  that  he  was  not  aware  that 
what  he  did  would  probably  set  the 
house  on  fire,  and  so  injure  the  owner ; 
and  that  he  was  not  reckless  or  indiffer- 
ent whether  the  house  was  set  on  fire 
or  not. 

Upon  these  findings  a  verdict  of  not 
guilty  was  directed  by  the  judge.  Re- 
gina v.  Harris,  769 
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4.  BaiUe — Larceny.  The  prosecutor  ad- 
vanced money  to  the  prisoner,  a  soli- 
citor's clerk,  apon  the  deposit  of  a  deed 
conveying  the  equity  of  redemption  to 
the  prisoner  in  a  house  of  his  own, 
and,  subsequently,  he  obtained  a  legal 
mortgage  from  him  as  security  for  the 
sums  so  advanced.  The  prisoner  then 
obtained  from  tlie  prosecutor  the  deed 
conveying  the  equity  of  redemption  on 
the  representation  that  he  had  found  a 
person  who  would  take  a  transfer  of  the 
mortgage.  The  prisoner  then  obtained 
£140  from  another  person  on  the  de- 
posit of  that  deed  with  him  without 
notice  of  the  prosecutor's  mortgage, 
and  appropriated  the  money  to  his  own 
use.  'The  judge  at  the  trial  directed 
the  jury  that  the  prisoner  was  a  bailee 
of  tne  deed,  and  the  jury*  found  thitt 
he  had  fraudulently  converted  it  to  his 
own  use. 

JJeld,  that  the  direction  was  right, 
and  that  the  prisoner  was  properly  con- 
victed of  larceny  as  a  bailee.  Reg,  v. 
Tonki7t8on,  730,  736  noU. 

5.  False  pretences.  The  prisoners  were 
indicted  and  convicted  under  tlie  8  <fr  9 
Vict  c.  109,  8.  17,  of  obtaining  by  fraud 
and  unlawful  device  and  ill-practice  in 
playing  at  a  certain  game  or  sport,  to 
wit,  in  and  by  wagering  on  the  event 
of  a  certain  game  or  sport,  a  watch 
and  other  tilings  from  the  prosecutor. 
The  evidence  was  that  the  prosecutor 
wtis  induced  to  go  to  a  public  house  and 
drink  and  toss  for  wagers  with  one  of 
the  prisoners,  and  the  event  was  that 
the  prosecutor  lost,  and  the  prisoners 
took  away  the  property  stated. 

Held,  that  this  was  a  sport,  pastime,- 
or  exercise,  if  not  a  game,  within  the 
meaning  of  sect.  17  of  8  <&  9  Vict.  c.  109. 
Regi-na  v.  O'Connor.  742 

6.  The  prisoner  obtaine<l  money  by  rep- 
resenting that  he  was  collecting  infor- 
mation for  a  new  county  directory  that 
\V.  &  Co.  were  getting  up,  and  that  by 
paying  one  shilling  the  prosecutor 
could  have  his  name  inserted  in  lai^^e 
type  and  would  receive  other  advan- 
tages. There  were  several  similar 
charges. 

W.  (&  Co.,  an  existing  firm,  were  not 
getting  up  a  new  county  directory,  and 
tiie  prisoner  was  not  employed  by 
tliem  to  canvass  or  collect  information. 

7.  The  prisoner's  defence  before  the 
magistrates  (in  evidence  at  the  trial) 


was,  that  he  was  going  to  bring  out  a 
directory,  and  that  he  was  not  aware 
he  was  doing  wrong  in  using  the  name 
of  W.  <fr  Co.  At  the  trial  the  prisoner's 
counsel  urged  that  there  was  no  mis- 
representation of  any  existing  fact,  but 
only  a  promise  to  ao  something  in  fu- 
ture. 

Held,  that  this  was  a  misrepresenta- 
tion of  an  existing  fact  Regina  v. 
Speed.  750 

8.  Former  acqnittal.  In  one  indictment 
the  prisoners  were  charged  with  lar- 
ceny at  common  law,  and  for  feloniously 
receiving  **  the  goods  aforesaid."  They 
were  acquitted  on  the  ground  tliat  the 
alleged  goods  were  a  fixture  m  a  build- 
ing. They  were  then  charged  upon  a 
second  indictment  under  the  24  Jt  26 
Vict,  a  96,  s.  31,  for  stealing  the  fix- 
ture,  to  which  charge  they  pleadad  a»- 
tre/ois  acquit.  The  presiding  chairman 
at  sessions  held  that  plea  not  to  be 
proved,  and  the  prisoners  then  pleaded 
not  guilty,  but  were  convicted. 

Held,  that  the  ruling  of  the  chairman 
was  right,  and  that  the  priMiners  had 
not  been  in  peril  on  the  count  for  re- 
ceiving in  the  first  indictment.  Regina 
V.  aiiri^ifi.  756 

9.  Mnlidow  mischief.'  On  an  indictment 
under  sect  9  of  the  24  db  26  Vict  c  97, 
for  maliciously  damaging  a  building  by 
the  explosion  of  dynamite,  whereby  the 
lives  of  certain  persons  were  endan- 
gered: 

Held,  by  Lopes,  J.  (after  consulting 
Lord  Coleridge,  L.C.J.),  that  the  en- 
dangering of  life,  to  be  within  the  sec- 
tion, must  result  from  the  damage  done 
to  the  building  particularized  in  the 
indictment;  but  that  the  enactment 
does  not  contemplate  tlie  necessity  of 
the  persons  endangered  being  inside 
the  building,  and  would  include  the 
case  of  persons  outside  whose  lives  were 
imperilled  by  anything  proceeding  from 
the  damaged  building. 

10.  Held,  also,  that  for  the  purpose  of 
proving  such  endangering  of  life,  evi- 
dence of  damage  to  other  buildings  that 
might  be  inhabited  was  not  admissible ; 
though  such  evidence  would  be  admis- 
sible for  the  purpose  of  showing  the 
nature  and  character  of  the  explosion, 
the  extent  of  the  damage,  and  its  ten- 
dency to  injure  or  destroy  the  particu- 
lar building. 
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To  endan^r  within  sect.  9,  includes 
not  only  actual  injury  received  by  a 
person,  but  also  exposure  to  risk  or 
cbauce  of  injury ;  but  it  is  for  the  jury 
in  each  case  to  say,  from  all  the  circum- 
stances, whether  or  not  the  lives  of  per- 
sons were  imperilled.   Reg.  v.  McOrcUh. 

725,  730  note. 

See  EviDBNCE,  786,  737  note,  789,  741, 
note,  747. 
EzTBADiTioN,  856,  865  nUe, 


CROWN. 

1.  The  prerofifative  of  the  Crown  to  inter- 
vene in  actions  affecting  the  rights  or 
revenue  of  the  Sovereign  has  not  been 
affected  bv  the  Judicature  Acts:  and 
for  the  determination  of  such  matters 
the  Exchequer  Division  of  the  High 
Court  of  Justice  has  all  the  powers 
formerly  possessed  by  the  Court  of  Ex- 
chequer. Attofrney- General  v.  Cotuta- 
bU,  441 


CUSTOM. 
See  Prescription,  278,  801. 
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DAMAGES. 

1.  The  defendants,  as  warehousemen,  held 
for  the  plaintiffs  corn  belonging  to 
them.  G.,  an  agent  of  the  plaintiffs, 
obtained  sixty  quarters  from  the  de- 
fendants, promising  to  forward  them  a 
delivery  order  from  the  plaintiffs.  T. 
subsequently  contracted  to  purchase 
sixty  quarters  of  corn  from  the  plain- 
tiffs, and  having  obtained  from  the 
plaintiffs  a  delivery  order  to  himself, 
indorsed  it  to  G.  who  forwarded  it  to 
the  defendants  as  the  delivery  order 
which  he  had  promised  to  send  to  them. 
T.  was  unable  to  pay  for  the  corn,  and 
G.  never  accounted  to  the  plaintiffs  for 
the  price  of  tlie  sixty  quarters  of  corn 
which  G.  had  obtained: 

Held  (overruling  the  Exch(»qner  Di- 
vision), by  BraraweU,  and  Tiiesiger, 
1..JJ.,  that  alihou^h  there  had  been  a 


conversion  of  the  sixty  quarters  of  com 
by  the  defendants,  the  plaintiffs  were 
entitled  to  only  nominal  damages. 

2.  By  Baggallay,  L.J.,  that  plaintifl^  had 
not  been  damnified,  and  were  not  en- 
titled to  any  damages.  Hiort  y.  Zon^ 
dan.  etc,  441 

8.  A.  &  S.,  being  traders  in  embarassed 
circumstances,  sold  their  business  to 
the  defendant  npon  condition  that  he 
should  pay  certain  debts  owing  by  them. 
This  he  failed  to  do,  and  left  a  balance 
of  £1,760  unpaid  to  the  creditors  of  A. 
<fe  S.  A.  <&  S.  afterwards  liquidated 
their  affairs  by  arrangement  under  the 
Bankruptcy  Act,  1869,  and  the  plaintiff 
haying  been  appointed  trustee,  brought 
an  action  for  breach  of  contract : 

Held,  that  he  was  entitled  to  recover 
the  sum  of  £  1,750,  and  not  merely  nom- 
inal damages.      Ashdaum  v.  higamdU, 

694,  700  noU, 

See  Admiraltt,  592. 


DEBTOR  AND  CREDITOR. 

See  Chattel  Mortgages,  868. 
Fraudulent  Transfers,  666. 


DEDICATION. 


See  Conveyances,  679,  689  note. 


DEED. 
Se^  Convxtances,  679,  689  note. 


DEFAMATION. 

1.  The  plaintiff  were  the  "Capital  and 
Counties  Bank,"  which  had  a  branch 
at  Chichester  and  other  branches  in 
Sussex  and  Hampshire.  The  defend- 
ants were  brewers  at  Chichester,  and 
had  many  customers  and  tenants  occu- 
pying ))ublic  houses  in  different  parts  of 
the  same  counties.    These    customers 
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and  tenants  were  accustomed  to  cash 
checks  for  persons  who  visited  their 
houses,  and  afterwards  to  hand  the 
checks,  which  were  drawn  on  various 
banks,  to  the  defendants'  collector  in 
payment  of  accounts.  The  collector 
used  to  pay  the  checks  in  to  the  plain- 
tiffs' account  at  the  Chichester  branch 
bank,  where  the  checks  were  received 
as  of  course.  But  a  new  manager  of 
that  branch  bank  objected  to  cash  such 
checks  as  were  drawn  on  other  branch 
banks.  The  defendants  informed  him 
that  if  he  would  not  do  so  they  should 
issue  an  order  to  their  tenants  not  to 
cash  checks  of  the  plaintifl^'  bank,  at 
least  with  the  intention  of  paying  the 
collector  with  them.  The  manager 
replied  that  he  must  certainly  dechne 
to  cash  checks  on  the  other  branches  of 
the  bank  when  presented  by  parties 
unknown  to  him,  though  as  a  matter 
of  grace  he  was  quite  willing  to  cash 
checks  to  the  defendants*  representa- 
tives if  properly  introduced  to  him, 
with  proof  that  they  had  power  to  sign 
for  the  defendants*  firm,  and  that  he 
was  quite  indifferent  as  to  their  sending 
out  orders  to  their  tenants  not  to  cash 
the  plaintiffs'  checks.  Thereupon  the 
defendants  caused  to  be  printed  and 
sent  to  137  of  their  customers  and  ten- 
ants aforesaid  the  following  circular: 

"  Messrs.  Henty  <&  Sons  hereby  give 
notice  that  they  will  not  receive  in 
payment  checks  drawn  on  any  of  the 
branches  of  the  Capital  and  Counties 
Bank." 

This  publication  of  the  circular  caused 
a  run  on  the  bank  and  loss  to  the  plain- 
tiffs. They  brought  an  action  for  libel. 
The  statement  of  claim  set  out  the  cir- 
cular as  the  libel,  and  alleged  by  an  in- 
nuendo the  meaning  to  be  that  the 
plaintiffs  were  not  to  be  relied  upon  to 
meet  the  checks  drawn  upon  them,  and 
that  their  position  was  such  that  they 
were  not  to  be  trusted  to  cash  the 
checks  of  their  customers.  At  the  trial 
the  question  of  libel  or  no  libel  was  left 
to  the  jury,  with  a  direction  that  the 
circular,  if,  under  the  circumstances, 
libellous,  was  published  on  a  privileged 
occasion,  unless  there  was  express  mal- 
ice. The  jury  failed  to  agree,  and 
were  dinchurgod.  On  motion  to  enter 
judgment  for  the  defeudant.s  : 

Held,  by  the  Common  Pleas  Division, 
that  the  circular  was  capable  of  the 
meaning  alleged,  and  there  was  evidence 
to   support  the  innuendo   and   also  of 


express  malice,  and  the  case  must  go 
again  to  a  jury. 

2.  On  appeal : 

Hda,  reversing  the  decision  of  the 
court  below  (Thesiger,  L.J,.  dissent- 
ing), that  there  was  no  evidence  that 
the  circular  was  defamatory  in  either 
a  primary  or  a  secondary  sense,  and 
that,  even  if  there  was  any  such  evi- 
dence, the  circular  was  issued  on  a  priv> 
ileged  occasion,  and  there  was  no  evi- 
deuce  of  express  malice.  Capital^  efe., 
y.  Henty.  82.  108  note, 

8.  In  an  action  by  the  editor  of  a  news- 
paper for  libel  in  calling  him  a  "  felon 
editor,"  the  defendants  justified,  alleging 
that  the  plaintiff  had  been  convictea 
of  felony  and  sentenced  to  twelve 
months'  hard  labor.  The  plaintiff  re- 
plied that  after  his  conviction  he  under- 
went his  sentence  of  twelve  months 
imprisonment  and  hard  labor,  and  so 
became  as  cleared  from  the  crime  and 
its  consequences  as  if  he  had  received 
the  Queen's  pardon  under  the  great 
seal.     On  demurrer  : 

4.  Heltl,  a  good  reply. 

SetnlUe,  that  it  is  defamatory  to  call  a 
person  who  has  been  convicted  of  felony 
*'  a  convicted  felon,"  if  he  has  receiv- 
ed a  pardon  or  suffered  his  sentence. 
Lcyniati  v  Latimer.  124 

6.  In  an  action  by  the  editor  of  a  newa- 
pai>er  for  libel  by  printing  and  pub- 
lishing of  him  in  another  newapa))er 
th.it  he  was  *'  a  convicted  felon  "  and 
also  a  "  felon  editor,"  the  defendants  ins- 
tiiied,  alleging  that  the  plaintiff  bad 
been  convicted  of  felony  and  sen- 
tenced to  twelve  mouths'  hard  labor. 
The  plaintiff  replied  that  the  convic- 
tion had  taken  place  many  years  previ- 
ously, that  he  had  endured  the  pun- 
ishment and  had  thereby  become  in 
the  same  situation  as  if  a  pardon  un<ler 
the  great  seal  had  been  granted  to 
him.  At  the  trial  the  judge  held  that 
the  alleged  libels  merely  meant  that 
the  plaintiff  had  been  convicted  of  fel- 
ony, and  that  this  being  true,  the  plain- 
tiff could  not  recover : 

Held,  affirming  the  judgment  of  the 
Exchequer  Division,  that  u{>on  de- 
murrers to  the  justification  and  to  the 
reply  the  plaintiff  was  entitled  to  judg- 
ment, and  also  that  there  must  be  a 
new  trial. 
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6.  Pep  Bramwell,  L.J.,  that  the  words 
"  felon  ieditor  "  implied  that  the  plain- 
tiff" had  been  guilty  of  felony,  and  the 
justification  did  not  allege  that  he  had 
actually  committed  felony  ;  and  there- 
fore although  the  plaintiff  might  be  "a 
convicted  felon,"  yet  the  justification 
being  pleaded  to  the  whole  cause  of 
action  was  too  wide  and  formed  no  de- 
fence. 

7.  Per  Brett  and  Cotton,  L.JJ.,  that  the 
question  as  to  the  meaning  of  the 
alleged  libels  ought  to  have  been  sub- 
mitted to  a  jury;  that  by  9  Geo.  4, 
c.  32,  8.  8,  a  person  convicted  of  felony 
after  enduring  the  punishment  is  in 
law  no  longer  a  felon,  and  that  the  jus- 
tification was  bad  for  not  alleging  that 
the  plaintiff  was  then  enduring  the  pun- 
ishment.    Leyman  v.  Latimer.         295 

8.  A  true  report  of  the  proceedings  in  a 
court  of  justice  sent  to  a  newspaper 
by  a  person,  who  is  not  a  reporter  on 
the  staff  of  the  newspaper,  is  not  priv- 
ileged absolutely ;  and  if  it  be  sent 
from  a  malicious  motive  an  action  will 
lie.     Steveius  v.  Samson.     571,  574  note. 

9.  A  party  cannot  protect  himself  from 
producing  a  document  on  the  ground 
that  its  production  would  tend  to  crim- 
inate him  unless  he  pledges  his  oath 
that,  to  the  best  of  his  belief,  its  pro- 
duction would  tend  to  criminate  him. 

10.  Whether  a  party  can  protect  him- 
self from  producing  a  document  on  the 
ground  that  its  production  would  tend 
to  criminate  him,  quart. 

11.  A  letter  written  in  answer  to  inqui- 
ries about  the  character  of  a  servant 
is  privileged  in  this  sense  only,  that 
although  it  contains  defamatory  state- 
ments it  will  not  support  an  action  for 
libel  unless  malice  is  shown ;  but  it  is 
not  privileged  in  the  sense  of  being 
privileged  from  production,  such  privi- 
lege  being  confined  to  communications 
with  the  legal  advisers  of  the  party. 
Webb  V.  JBast.  586 


DEMURRAGE. 
See  Admiralty,  493. 


DIRECTORS. 
See  Fraud,  88,  61  note,  132,  148  tioto. 


DISCOVERY. 

1.  A  plaintiff  after  delivering  a  state- 
ment of  claim  is  not,  as  a  general  rule, 
entitled,  under  Order  xxxi,  Rule  12,  of 
the  Rules  of  the  Supreilbe  Court,  to  an 
order  for  discovery  of  documents  be- 
fore a  statement  of  defence  is  deliv- 
ered, because,  until  that  happens,  it  is 
impossible  to  say  what  the  matters  "  in 
question  in  the  action  "  are.  Hancock 
V.  Overin,  814 

2.  A  party  to  an  action  who  objects  to 
the  production  of  a  document  for  in- 
spection, on  the  ground  that  it  may 
tend  to  criminate  him,  must  make  the 
objection  on  oath.      Webb  v.  JSaxt.  688, 

589  note. 

See  Bill  op  Particulars,  274. 


DISORDERLY  PERSON. 

The  defendant  was  committed  to  prison 
for  six  weeks  for  default  in  payment 
of  an  instalment  of  £10  pursuant  to  an 
order  under  the  Debtors  Act,  1869, 
upon  an  affidavit  by  the  plaintiff  that 
the  defendant  was  residing  in  a  large 
well  furnished  house,  keeping  horses, 
carriages,  a  groom,  and  other  servants, 
and  living  in  the  stylo  of  a  country 
gei\tleman  of  means ;  that  he  had  been 
seen  on  several  occasions  at  different 
towns  and  places  with  his  horse  and 
carriage,  and  always  appeared  to  have 
money  at  his  command ;  and  that  the 
plaintiff  was  informed  and  believed 
that  he  had  ample  means  to  pay  the 
debt  and  costs  in  tlie  action : 

Heldf  that  the  order  of  commitment 
must  be  affirmed,  although  the  defend- 
ant swore  that  all  the  furniture,  horses, 
carriages,  and  effects  at  the  house 
above-mentioned  belonged  to  his  wife 
and  were  bought  and  maintained  by 
her  separate  money  and  estate;  that 
the  groom  and  other  servants  were  the 
servants  of  his  wife  and  maintained 
at  her  sole  expense;  that  he  had  no 
horse  or  carriage  or  any  other  prop- 
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erty  of  his  own,  nor  had  he  money  at 
his  command  that  would  enable  him  to 
attend  court  to  answer  the  application, 
and  his  wife  declined  to  supply  him 
with  any ;  and  that  he  was  unable  to 
pay  the  debt  and  costs  in  the  action. 
Harper  v.  Scrimgeour.  1 


DIVIDENDS. 

1.  Shares  of  a  company  were  sold  by 
auction  on  the  Ist  of  August,  and  a 
deposit  was  paid.  By  the  conditions 
of  sale,  the  purchase  was  to  be  com- 
pleted on  the  29th  of  August,  which 
accordingly  was  done  and  the  trans- 
fers signed.  The  conditions  of  sale 
were  silent  as  to  dividends,  and,  in  the 
meanwhile,  on  the  24th  of  August,  a 
dividend  was  declared  in  respect  of  a 
period  antecedent  to  the  sale  by  auc- 
tion: 

Held,  that  the  dividend  belonged  to 
the  purchaser.     Black  v.  Homersham. 

327,  328  noU. 


DWELLING  HOUSE. 

1.  A  building  was  used  part  of  it  as  a 
club  and  the  remainder  as  an  auction- 
eer's office.  It  was  only  occupied  during 
the  day  and  no  person  slept  there : 

Held,  that  it  was  not  an  inhabited 
dwelling  house  so  as  to  be  liable  to 
inhabited  house  duty  under  14  ^  16 
Vict.  c.  86.     Riley  v.  Read,  892 


DYING  DECLARATIONS. 
See  EvmiNCE,  739,  741  noU,  747. 


E. 


EASEMENTS. 


1.  The  plaintiffs,  the  mayor  and  the  free 
burgesses  of  a  borough,  were  incor- 
porated by  royal  charters,  and  entitled 
to  a  several  oyster  fishery  in  a  tidal 


Davigable  river.  They  soed  the  de- 
fendants for  trespasses  to  the  fishery. 

The  defendants  were  free  inhabitants 
of  ancient  tenements  in  the  borough. 
The  free  inhabitants  of  ancient  tene- 
ments in  the  borough  had  from  time 
immemorial,  without  interruption  and 
claiming  as  of  right,  exercised  the 
privilege  of  dredging  for  oysters  in  Uie 
river,  from  the  2d  of  February  in  each 
year  to  Easter  Eve  in  each  year,  and  of 
catching  and  carrying  away  the  same 
without  stint  for  sale  or  otherwise. 
The  acts  complained  of  were  done  in 
exercise  of  this  privilege.  The  usage 
to  dredge  oysters  without  stint  for  the 
purposes  of  sale  or  otherwise  tended 
to  tne  destruction  of  the  oyster  fishery, 
and,  if  continued,  would  destroy  the 
fishery. 

The  defendants  claimed  to  exercise 
the  privilege:  (1),  as  subjects  of  the 
realm ;  (2),  as  free  inhabitants  of  the 
borough ;  (8),  as  free  inhabitants  of 
ancient  tenements  in  the  borough : 

Held,  that  they  could  not  maintidn 
such  privilege  on  any  of  the  grounds 
alleged,  as  it  was  inconsistent  with, 
antagonistic  to,  and  destructive  of  the 
plaintiffs*  several  fishery ;  and  that  the 
court  could  not  from  the  immemorial 
user  alone,  and  in  the  absence  of  any 
evidence  of  an  incorporation  of  the  free 
inhabitants,  presimie  a  legal  origin  for 
the  privilege  by  Crown  grant  to  them. 
Mayor  v.  Goodman.  88 

See  CoNYETANCES,  679,  689  note. 
Wat,  666,  674  tioU, 


ENDORSER. 
See  Indokskr. 


EPIDEMIC. 
See  Postponement,  749  and  note. 


ESTOPPEL. 

See  Fraud,  701 . 
Indorseb,  575. 
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EVIDENCE. 

1.  An  information  was  filed  on  the  equity 
side  of  the  Exchequer  Division  to  re- 
cover passenger  duty  from  a  railway 
company,  the  question  in  dispute  being 
whether  certain  trains  run  by  the 
company  were  cheap  trains,  within  the 
meaning  of  the  act  exempting  from 
passenger  duty  the  fares  for  the  con- 
veyance of  passengers  at  fares  not 
exceeding  one  penny  per  mile  by  cheap 
trains.  The  company  applied  to  have 
the  evidence  taken  orally  : 

Heldy  reversing  the  decision  of  the 
Exchequer  Division,  that  the  evidence 
ought  to  be  taken  orally,  as  it  was  de- 
sirable that  in  such  a  case  the  court 
should  be  able  to  obtain  immediate 
information  and  explanations  by  put- 
ting questions  to  the  witnesses.  Ai- 
(ortiey-  tfenertU  v.  Metropolitan^  etc,     644 

'2.  The  prisoner,  while  in  the  custody  of 
a  policeman  on  a  charge  of  arson,  said 
to  her  mistress:  "If  you  forgive  me  I 
will  tell  you  the  truth."  The  mistress 
answered :  "  Ann,  did  you  do  it  ? " 
The  prisoner  thereupon  made  a  state- 
ment 

Held,  that  the  statement  thus  made 
was  inadmissible  against  the  prisoner. 
Regina  v.  MatittfieUL  786,  737  note. 

3.  Statements  made  behind  the  back  of 
the  prisoner  are  not  admissible  in  evi- 
dence as  dying  declarations  unless  the 
person  making  them  entertains  at  the 
time  a  settled  hopeless  expectation  of 
immediate  death. 

4.  Answers  in  the  affirmative  to  the  fol- 
lowing questions  :  "  Do  you  think  you 
are  in  bodily  danger,  and  in  fear  of 
death  ?  "  *'  You  are  not  expecting  to 
recover,  are  you  aware  that  you  will 
die?"  "Do  you  fully  and  clearly  un- 
derstand what  I  am  saying  to  you?" 
and  the  use  of  the  expression,  "  I  am 
sure  I  am  going  to  die,"  do  not  indicate 
Buch  a  state  of  mind.  Regina  v.  Ot- 
nian.  739,  741  note, 

5.  The  deceased,  shortly  after  the  occur- 
rence which  resulted  in  her  death,  was 
seen  standing  at  the  door  of  a  neighbor's 
house  in  a  fainting  condition,  and 
apparently  dying.  She  said,  "  I  am 
^yi'ig  ;  l^ok  to  my  children ;"  and  she 
then  made  a  statement  as  to  the  cause 
of  her  injuries. 

Hdd,  by  Hawkins,  J.,  after  consulting 

31  Rng.  Rep,  107 


Baggallay,  L.  J.,  that  the  statement  then 
maae  was  admissible  in  evidence  as  a 
dying  declaration.  Regina  y.  Ood' 
dard,  747 


EXECUTIONS. 
See  Bills  or  Sals,  540. 


EXTINGUISHMENT. 
See  Covenants,  8,  21  note. 


EXTRADITION. 

1.  By  the  Extradition  Acts,  1870  and 
187S,  indictable  offences  under  the  laws 
for  the  time  being  in  force  in  relation 
to  bankruptcy  may  be  made  the  subject 
of  extradition  treaties.  By  such  a 
treaty,  among  other  crimes  for  which 
extradition  was  to  be  granted,  were 
"  crimes  against  bankruptcy  law."  A 
warrant  for  the  apprehension  of  a  fugi- 
tive criminal  by  virtue  of  such  treaty 
described  the  offence  as  "  the  commis- 
sion of  crimes  against  bankruptcy  law  " 
within  the  junsdiction  of  the  foreign 
power  demanding  the  extradition  : 

Heid,  that  the  description  was  suffi- 
cient, and  that  the  warrant  was  good. 
Matter  of  Terra*.  866,  866  noU. 


F. 


FALSE  IMPRISONMENT. 
Su  Contempt,  867,  869  note. 


FALSE  PRETENCES. 
See  C&iminal  Law,  742,  760. 


FELON. 
See  Djetamation,  124. 
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FIRE. 
See  Municipal  Corporations,  118,  122  n. 


FISHERY. 
See  Easkmsnts,  88. 


FORGERY. 
See  Indorser,  676. 


FORMER  ACQUITTAL. 

See  Criminal  Law,  766. 
FoRMSR  Suit. 


FORMER  CONVICTION. 
See  Former  Suit. 


FORMER  SUIT. 

1.  The  defendants  pleaded  in  bar  to  an 
action  to  recover  a  penalty  for  breach 
of  2 1  Geo.  8,  c.  49,  a  judgment  in  favor 
of  a  third  party  for  the  same  penalty. 
That  judgment  was  obtained  in  an  ac- 
tion which  was  commenced  in  the 
name  of  R.,  with  his  consent,  while 
the  plain liif's  action  was  pending,  and 
was  carried  through  to  judgment  by 
the  intervention  of  a  solicitor  employed 
by  the  defendants  and  without  the  in- 
terference of  R. :  it  was  commenced 
for  the  protection  of  the  defendants 
from  any  action  brought  or  to  be 
brought  in  respect  of  the  penalty 
claimed  in  it ;  and  also  for  the  purpose 
of  taking  the  Home  Secretary's  opin- 
ion whether  he  would  remit  the  pen- 
alty: 

Held,  affirming  the  judgment  of  the 
Exchequer  Division,  that  the  judgment 
recovered  was  no  bar  to  an  action  for 
the  same  offence  by  a  different  plaintiff. 

2.  By  Brett,  L.J.,  on  the  ground  that  the 
jucigment  had   been    recovered  in  an 


action  in  which  the  present  defendants 
were,  in  truth,  both  plaintii&  and  de- 
fendants. 

8.  By  Thesiger,  L.J.,  on  the  ground  thai 
the  judgment  had  been  ootuned  by 
covin  and  collusion. 

4.  By  Cotton,  L.J.,  on  both  grounds. 
Oirdleslone  y.  BrighUm,  etc,  895 


FRALD. 

1.  B.  and  C,  being  possessed  of  a  patent, 
agreed  to  sell  it  to  a  company  for 
£66,000,  but  by  a  series  of  contracts  it 
was  arranged  that  only  £2,000  out  of 
that  sum  should  be  retained  by  them 
for  their  own  use,  and  that  £54,0CK> 
should  be  divided  between  the  promo- 
ters of  the  company.  The  prospectus, 
issued  on  behalf  of  the  company,  did 
not  mention  the  contracts  relating  to 
the  disposal  of  the  purchase-money  of 
the  patent.  The  defendants  were  pro- 
moters and  directors  of  the  company. 
The  plaintiff  subscribed  for  shares,  but 
he  afterwards  sued  the  defendants  to 
recover  the  price  of  the  shares  sub- 
scribed for  by  him : 

Held^  upon  demurrer,  by  Baggallay 
and  Thesiger,  L.JJ.  (Bramwell,  L.J., 
dissenting),  that  the  contracts  as  to  the 
disposal  of  the  purchase-money  of  the 
patent  ought  to  have  been  specified  in 
the  prospectus  pursuant  to  the  Compa- 
nies Act,  1867,  s.  88,  and  that  the  de- 
fendants were  liable  to  the  plaintiff  for 
the  price  of  his  shares.  SttUivan.  v. 
MUealfe,  88,  61  note. 

2.  A  company  which  had  been  formed 
to  work  a  mine  having  been  compelled 
to  cease  working  for  want  of  funds, 
money  was  advanced  to  the  company 
by  some  of  the  directors,  and  among 
them  by  Barnett  and  Baldwin.  After- 
wards at  a  general  meeting  of  the 
company  held  in  order,  inter  alia,  to 
provide  for  the  existing  deficit  and  for 
working  expenses,  the  directors  were 
authorized  by  the  meeting  to  issue  de- 
bentures on  such  terms  and  for  such 
amount  as  they  in  their  discretion 
might  think  fit.  The  directors  accord- 
ingly authorized  the  secretary  to  em- 
ploy a  firm  of  brokers  to  place  the 
debentures.  The  brokers  prepared 
and  issued  a  prospectus,  bearing  the 
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names  of  Bamett  and  Baldwin  and  of 
Bell  and  others  as  direc1x)rs,  and  con* 
taining  statements  as  to  the  condition 
and  prospects  of  the  company,  on  the 
faith  of  which  the  plaintiff  and  others 
subscribed  and  paid  for  debentures. 
The  money  thus  raised  was  paid  to  the 
company's  bankers,  and  part  of  it  was 
ap])lied  by  the  directors  on  behalf  of 
the  company  to  repay  the  advances 
made  by  Barnett  and  Baldwin.  The 
debentures  having  become  worthless 
the  plaintiff  brought  an  action  for 
damages  against  Barnett,  Baldwin,  and 
Bell,  in  respect  of  the  statements  in 
the  prospectus,  some  of  which  were  al- 
leged to  be  fraudulent. 

The  jury  fonud  as  to  all  three  defend- 
ants that  the  prospectus'  contained 
statements  of  fact  which  were  false  to 
the  knowledge  of  the  brokers,  and  by 
which  the  plaintiff  was  induced  to  part 
with  his  money ;  that  none  of  the  false 
statements  were  made  by  Barnett  or 
Baldwin  or  Bell  personally,  or  by  the 
authority  of  either,  but  that  the  state- 
ments were  within  the  authority  of  the 
brokers  as  a^rents.  As  to  Barnett  (who 
had  been  absent  from  England  while 
the  debentures  were  being  issued)  the 
jury  found  that  he  had  left  authority 
to  the  directors  to  cause  a  pros(>eetus 
to  be  issued  to  raise  money  on  deben- 
tures, but  not  to  make  any  false  state- 
ments ;  that  it  was  within  the  scope  of 
their  authority  to  issue  a  prospectus, 
but  such  only  as  the  dra(t  which  Bar- 
nett had  prepared  before  lie  left  Eng- 
land,  and  which  contained  no  false 
statements ;  that  Barnett  received  ben- 
efit from  the  fraud  of  the  brokers,  viz., 
the  repayment  of  the  money  advanced 
by  him  to  the  company,  but  without 
knowledge  of  the  fraud.  As  to  Bald- 
win the  jury  found  that  he  received 
benefit  from  the  fraud ;  which  the  court 
took  to  mean  that,  though  he  was  not 
aware  of  the  false  statements  contained 
in  the  prospectus  before  it  was  issued, 
he  became  aware  of  them  before  he  was 
repaid  the  money  which  he  had  ad- 
vanced to  the  company.  As  to  Bell 
the  jury  found  that  he  received  no  ben- 
efit.    Upon  these  findings: 

Held,  that  the  brokers  were  really 
the  agents  not  of  the  directors  but  of 
the  company,  the  directors  being  inter- 
Tening  agents,  and  that  the  finding  of 
the  jury  upon  this  point  was  contrary 
to  the  evidence ;  that  the  repayment 
of  the  moneys  tp  Burnett  and  Baldwin, 


though  in  some  sense  consequent  upon, 
had  no  necessary  connection  with  the 
fraudulent  statements  in  the  prospec- 
tus; that  Barnett  and  Baldwin  were 
not  the  principals  of  the  brokers,  so  as 
to  bring  the  former  within  the  rule 
that  a  principal  is  answerable  where  he 
has  received  a  benefit  from  the  fraud 
of  an  agent  acting  within  the  scope  of 
his  authority ;  and  that  judgment  must, 
therefore,  be  entered  as  well  for  Bar- 
nett and  Baldwin  as  for  Bell.  Weir  v. 
Bamett.  132,  148  note. 

8.  A  representation,  which  influences  the 
conduct  of  a  person  to  whom  it  is  made, 
is  not  legally  enforceable  against  the 
person  who  makes  it  unless  it  operates 
either  as  a  contract  or  as  an  estoppel. 
AldersoTi  v.  MaddUon.  701 

See  Criminal  Law,  750. 
Former  Suit. 

Landlord  and  Tenant,  74,  80  note. 
Limitations,   Statute  of,  717,  728. 


FRAUDS,  STATUTE  OF. 

1.  The  statement  of  claim  alleged  that  in 
1866,  the  defendant  entered  into  the 
plaintiff's  employment  as  a  foroman 
tailor  for  three  years,  on  the  terras  that 
if  he  should  leave  the  plaintiff  he 
should  not  engage  in  the  service  of 
an}'  one  carr^nng  on,  or  himself  carry 
on,  the  business  of  a  tailor  within  five 
miles  of  D. ;  and  that  on  the  expira- 
tion of  the  three  years  he  continued 
in  the  plain tiff^s  employment  on  the 
like  terms  (except  as  to  the  period  of 
employment)  till  1877.  Breach  that  in 
1877,  the  defendant  left  the  plaintiff, 
and  carried  on  business  as  a  tailor  in 
D.  The  statement  of  defence  alleged 
that  the  contract  was  not  in  writing  as 
required  by  the  Statute  of  Frauds : 

I/eldf  on  demurrer,  by  Hawkins,  J., 
that  the  contract  amounted  to  an  agree- 
ment not  to  set  up  the  trade  during  the 
joint  lives  of  the  defendant  and  the 
plaintiff ;  and  was  therefore  prima  facie 
not  to  be  performed  within  a  year, 
and  therefore  fell  within  s.  4  of  the 
Statute  of  Frauds.  Davet/  v.  S/ian- 
noil.  876,  381  note. 

2.  The  plaintiff,  as  heir-at-law  of  an  in- 
testate, claimed  the  title  deeds  of  the  in- 
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testates'  farm,  of  which  the  defendant 
had  taken  possession  on  his  death. 
The  defendant  counter-claimed  a  decla- 
ration that  she  was  entitled  to  a  life 
estate  in  the  farm,  and  to  retain  the 
title  deeds  for  her  life.  The  jury  found 
that  the  defendant  was  induced  to  serve 
the  intestate  as  his  housekeeper  with> 
out  wages  for  many  years,  ana  to  g^ve 
up  other  prospects  of  establishment  in 
life,  by  nis  promise  to  make  a  will 
leaving  her  a  life  estate  in  his  farm,  if, 
and  when,  it  became  his  property: 
Hdd,  by  Stephen,  J.,  first,  that  the 
finding,  taken  with  the  facts,  amounted 
to  a  finding  that  there  was  a  contract  to 
the  above  effect  between  the  intestate 
and  the  defendant,  and  that  such  a  con- 
tract being  based  on  a  good  consid- 
eration (whether  it  could  or  could  not 
have  been  enforced  by  the  intestate) 
was  binding  on  him  and  his  estate; 
and,  secondly,  that,  since  the  contract 
had  been  completely  performed  on  the 
defendant's  part,  s.  4  of  the  Statute  of 
Frauds  did  not  apply  ;  and  that  the  de- 
fendant was  entitled  to  the  declaration 
asked  in  the  counter-claim.  Alderton 
V.  Madduon.  701,  714  note. 


FRAUDULENT  TRANSFERS. 

I.  Debtors  in  insolvent  circumstances  ex- 
ecuted a  deed  by  which  they  conveyed 
all  their  estate  to  trustees  on  trust  to 
sell  in  such  manner  as  they  might  think 
proper,  and  to  divide  the  residue  of  the 
proceeds  after  paying  expenses  rata- 
bly among  the  creditors  parties  to  the 
deed,  and,  if  the  trustees  thought  fit, 
creditors  who  refused  or  n^lected  to 
execute,  and,  if  the  trustees  thought 
proper  but  not  otherwise,  to  pay  the 
dividends  on  debts  due  to  non-assenting 
creditors  to  the  debtors.  The  deed 
provided  for  the  payment  of  mainte- 
nance to  the  debtors  if  the  trustees 
thought  fit,  and  the  executing  creditors 
respectively  indemnified  the  debtors 
and  the  trustees  in  respect  of  the  bills 
of  exchange  and  promissory  notes  made 
or  indorsed  to  them  respectively  by 
the  debtors  in  respect  of  the  scheduled 
debts : 

Held,  that  the  deed  was  not  void  un- 
der 18  Eliz.  c.  5.  Boldero  v.  London., 
etc.  566 

See  Chattcl  Moetgagbs,  853. 


FREIGHT. 

See  Admtraltt,  247,  692,  606. 
Railways,  525. 


FUGITIVE  FROM  JUSTICE. 
See  Extradition,  856,  866  note. 


G. 


GAMING. 


See  Criminal  Law,  742. 


H. 


HEALTH. 

See  Municipal  Corporations,  US, 
122  note. 
Nuisance,  612,  517  note. 


HIGHWAYS. 

See  CoNVKTANCES,  679,  689  note, 
Negligenok,  252,  258  note. 


HUSBAND  AND  WIFE. 
See  Disorderly  Pxrson,  1. 


I. 


INCOME. 

See  Dividends,  827,  828  note. 
Taxes,  181. 


INCREASE. 
See  Dividends,  327,  828  note. 
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IKDEMNITY. 
See  PaiNOiFAL  and  Surstt,  412. 


INDORSER. 

1.  When  a  bill  is  accepted  in  blank  for 
the  purpose  of  being  negotiated,  and  is 
afterwards  filled  in  with  the  name  and 
signature  of  a  person  as  drawer  and 
indorser,  the  acceptor  cannot,  as 
against  a  bona  fide  indorsee  for  value, 
adduce  evidence  to  show  that  either 
the  drawing  or  indorsement  is  a  forgery. 
Londmi^  etc.,  v.  WetUworth.  576 


INFANTS. 

1.  In  July,  1876,  the  plaintiff  and  defend- 
ant (both  being  then  under  the  age  of 
twenty  one)  mutually  agreed  to  marry 
one  another.  The  engagement  contin- 
ued without  any  definite  understanding 
as  to  when  the  marriage  was  to  take 
place  until  March,  1879,  when  (both 
having  attained  the  age  of  twenty-one) 
the  defendant  asked  the  plainti£f,  in 
the  presence  of  her  father,  to  fix  the 
wedaing-day.  She  fixed  it  for  the  6th 
of  June,  to  which  the  defendant  assent- 
ed :  but  ultimately  he  broke  his  prom- 
ise. 

In  an  action  for  this  breach  of  prom- 
ise, in  which  it  was  agreed  that  the 
damages  should  be  assessed,  subject  to 
the  opinion  of  the  court  as  to  whether 
or  not  that  which  took  place  in  March, 
1879,  was  evidence  from  which  the  jury 
might  and  ought  to  infer  a  fresh  promise 
to  marry  after  the  defendant  nad  at- 
tained twenty-one,  within  s.  2  of  the 
Infants  Relief  Act,  1874  (37  A  38  Vict 
c.  62),  or  a  mere  ratification  of  the  orig- 
inal void  promise: 

Held,  by  Ben  man  and  Lindley,  JJ., 
that  what  took  place  in  March,  1879, 
when  the  wedding-day  was  fixed,  was 
a  fresh  promise  made  after  the  defend- 
ant came  of  age,  and  upon  a  good  con- 
sideration. 

2.  By  Lord  Coleridge,  C.J.,  that  it  was  a 
mere  ratification  of  the  original  prom- 
ise made  by  the  defendant  during  his 
minority,  and  not  a  binding  promise 
within  the  statute.  Ditcham  v.  Wor- 
ralL  23 


INHABITED. 
See  DwELUNG  House,  392. 


INJUNCTIONS. 
See  Covenants,  337. 


ISSUES. 
See  Costs,  498,  511,  537  and  note. 


INTERNATIONAL  LAW. 
See  LnaTATioNS,  Statute  of,  35,  87  note. 


INTERPRETATION. 
See  Agreements,  789. 


[INTERVENTION. 
See  Cbown,  441. 


J. 


JURISDICTION. 

See  Admiralty,  662. 

Contempt,  867,  869  note. 


L» 


LAl^DLORD  AND  TENANT. 

1.  The  defendant  was  tenant  to  the  plain- 
tiffis  of  certain  hereditaments  under  a 
lease,  by  which  he  was  bound  to  "  bear, 
pay  and  discharge  ...  all  other 
taxes,  rates,  duties,  and    assessments 
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"whateoever,  whether  parliamentary, 
parochial,  or  otherwise."  The  drainage 
having  become  defective,  the  sanitary 
authority  of  the  borough  within  which 
the  hereditaments  were  situat-e  caused 
a  notice  to  be  served  upon  the  plaintiflfs 
requiring  them,  as  owners,  to  abate  the 
nuisance,  and  the  notice  not  having 
been  complied  with,  obtained  an  order 
from  a  justice  to  the  like  effect.  The 
plaintiffs  having  executed  the  works 
nocessary  to  enable  them  to  obey  the 
order,  soujrht  t«  recover  the  cost  of 
them  from  tlie  defendant  under  the 
foregoing  covenant: 

Held,  by  Baggallay  and  Bramwell, 
L.J  J.  (Brett,  L.J.,  dissenting),  that  the 
action  was  maintainable.  Budd  v.  Mar- 
8?udl.  62,  73  note. 

2.  The  plftintifls  demised  certain  floors 
in  a  warehouse  to  the  defendant  at  a 
rent.  He  covenanted  t-o  repair,  main- 
tain, and  keep  the  inside  of  the  prem- 
ises in  good  and  teuantable  repair  and 
condition,  and  to  deliver  tliem  up  at  the 
end  of  the  term,  damage  by  fire,  storm, 
or  tempest,  or  other  inevitable  accident, 
and  reasonable  wear  and  tear  only  ex- 
cepted. The  plaintiffs  covenanted  to 
keep  the  walls,  roof,  and  main  timbers 
of  tlie  premises  in  good  and  substantial 
repair  and  condition.  The  lease  also 
contained  a  provision  for  the  suspension 
of  the  rent  in  the  event  of  the  premises 
being  burnt  down,  or  damaged  by  fire, 
storm,  or  tempest. 

Sub-lessees  of  the  defendant  over- 
loaded a  floor  with  flour,  in  consequence 
of  which  the  whole  building  fell.  The 
plaintiffs  rebuilt  it  and  sued  for  rent 
during  the  time  the  building  was  un- 
occupied, and  for  damages.  The  de- 
fendant denied  liability,  and  claimed 
dnmoffcs  from  the  plaintiffs. 

HeUl{\.),  that,  notwithstanding  the 
fall,  the  defendant  was  liable  to  pay 
the  rent ;  (2.)  that  there  was  no  im- 
plied warranty  by  the  plaintiffs  that  the 
i)uilding  was  fit  for  the  purpose  for 
which  it  was  to  be  used ;  (8.)  that,  in 
the  absence  of  notice  to  them  of  any 
damage  or  want  of  repair,  the  plaintiffs 
wore  not  liable  on  their  express  cove- 
nant to  keep  the  walls,  roof,  and  main 
timbers  of  the  building  in  repair ;  (4.) 
that  on  the  authority  of  tSanei'  v.  Billon 
(7  Ch.  D.,  816 :  25  Eng.  R.,  34)  the  de- 
struction of  the  building,  if  caused  by 
using  the  property  demised  in  what  was 
apparently   a    reasonable   and   proper 


manner,  having  regard  to  its  character 
and  to  the  purposes  for  which  it  was 
intended  to  be  used,  was  not  waste,  and 
therefore  the  tenant  would  not  be  liuble 
to  pay  damages  for  it :  (5.)  that  a^  the 
case  was  not  within  the  exceptions  iu 
his  express  covenant  to  rei^wir,  he  wot* 
liable  under  it  to  the  cost  of  putting  the 
inside  of  the  floors  demised,  and  the 
fixtures  tlierein  in  good  and  tenantable 
repair.     MancIusUr,  etc.,  v.  Carr.     74, 

3.  The  defendant  was  tenant  to  the  plain- 
tiff from  year  to  year  of  a  shop  and 
premises ;  the  plaintiff  gave  the  defend- 
ant notice  in  writing  to  quit  on  a  day 
terminating  the  tenancy.  The  notice 
contained  the  follow^ing  clause  :  "  And 
I  hereby  further  give  you  notice  that 
should  you  retain  possession  of  the 
premises  after  the  day  before  men- 
tioned the  annual  rental  of  the  premises 
now  held  by  you  from  me  will  be  £160, 
payable  quarterly,  in  advance": 

Held,  by  Bramwell  and  Cotton,  L.JJ  , 
Brett,  L.J.,  dissenting,  that  the  notice 
to  quit  being  otherwise  sufficient,  it  was 
not  rendered  invalid  by  tlie  additional 
clause.     Alieam  v.  BeUman,  453, 

465  uixte. 

4.  Under  the  Bankruptcy  Act,  1869,  ss. 
17,  23,  24,  the  leaseholds  of  a  liqui- 
dating debtor  vest  in  the  trustee  on  his 
appointment,  subject  to  his  power  of 
disclaimer ;  and  if  there  is  no  valid 
disclaimer  the  trustee  is  personally 
liable  for  the  rent  accruing  due  after  his 
appointment  and  on  the  covenants  of 
the  lease. 

5.  A  disclaimer  in  writing  signed  by  the 
truster's  solicitor  is  not  a  valid  dis- 
claimer "  by  writing  under  the  hand  " 
of  the  trustee  witliin  s.  23.  Wliton  v. 
Wallauu  612 

6.  A  trustee  in  bankruptcy  upon  dis- 
claimer of  a  lease  granted  to  the  bank- 
rupt does  not  become  personally  liable 
to  the  lessor,  either  upon  an  implied 
contract  of  tenancy,  or  as  a  trespasser, 
in  respect  of  the  period  between  the 
time  when  his  actual  occupation  ceases, 
and  the  date  when  the  disclaimer  is  ex- 
ecuted. 

7.  Qttcete  (per  Cockburn,  C.J.,  and  The- 
siger,  L.J..)  whether  u})on  the  execution 
of  the  disclaimer  all  personal  liability 
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of  the  trustee  ceases  in  respect  of  the 
period  during  which  he  has  had  an  act- 
ual occupation  of  the  demised  heredit- 
aments.    Lowrey  v.  Barker.  622 

See  Limitations,  Statuts  op,  2. 
Rent. 
Tax£8,  620. 


LARCENY. 
8m  Criminal  Law,  780,  735  note. 


LEGACIES. 

1.  An  Athetueum  and  Mechanics  Insti- 
tution was  established  and  kept  on  foot 
by  the  subscriptions  of  certain  inhabi- 
tants of  Tunstall,  for  the  purpose  of  pro- 
viding a  lending  and  reference  library 
and  a  reading  room  for  the  use  of  mem- 
bers. By  one  of  the  rules  all  the  prop- 
erty of  the  institution  was  vested  in  the 
trustees  for  the  time  being;  and  by  an- 
other rule  the  society  was  not  to  be 
dissolved  unless  by  resolution  of  nine- 
tenths  of  the  members  present  at  a  spe- 
cially convened  general  meeting,  con- 
firmed by  a  similar  resolution  at  a  sec- 
ond meeting.  A  sinking  fund  had  been 
established  to  pay  off  a  mortgage  debt 
on  the  building  occupied,  which  was  the 
property  of  the  institution.  A  bequest 
was  made  of  a  sum  of  money  to  the 
trustees  for  the  time  being  of  the  in- 
stitution, to  be  applied  towards  "  the 
building  fund  in  connection  therewith  ": 
Held,  that  the  bequest  was  void  as 
tending  to  a  perpetuity.  Matter  of 
IhUion,  348 


LETTER. 
See  Stookholdebs,  466. 


LEX  LOCL 
See  Limitations,  Statute  of,  36, 37  ^lote. 


LIBEL. 
Bee  Defamation,  296,  671,  574  note,  586. 


LIMITATIONS,  STATUTE  OF. 

1.  In  the  year  1860,  an  act  (13  Vict.  c.  v) 
was  passed  to  enable  commissioners 
(appointed  by  6  Geo.  4,  c.  cxxix,)  for 
managing  the  affairs  of  Brighton  to 
purchase  the  Pavilion  estate.  By  s.  19 
of  the  act,  the  commissioners  were  ex- 
pressly prohibited  from  letting  or  sell- 
ing any  part  of  the  property  to  be  so 
acquired  by  them  without  the  consent 
of  the  vestry.  In  1854,  the  town  of 
Brighton  was  incorporated,  and  in  1855 
the  powers  and  property  of  the  com- 
missioners under  the  act  of  6  Geo.  4 
were  transferred  to  the  corporation. 
Down  to  the  year  1853  the  guardians 
of  the  poor  of  Brighton  had  had  the  use 
of  offices  in  the  Town  Hall.  On  the  7  th 
of  March  in  that  year  they  removed 
(by  arrangement  with  the  commission- 
ers) to  buildings  which  formed  part  of 
the  Pavilion  estate,  in  the  adaptation 
of  which  to  their  purposes  they  ex- 
pended a  considerable  sum  of  money ; 
and  they  continued  in  the  exclusive 
occupation  of  their  new  offices,  without 
payment  of  rent  or  any  acknowledg- 
ment of  title  in  the  commissioners  or 
the  corporation,  down  to  the  19th  of 
November,  1879,  when  an  action  was 
brought  by  the  latter  to  recover  pos- 
session : 

Held,  that,  inasmuch  as  the  guardi- 
ans had  had  the  exclusive  possession 
of  the  offices  for  more  than  twelve 
years  (assuming  their  relation  to  the 
corporation  to  have  been  that  of  ten- 
ants at  will),  the  claim  of  the  corpo- 
ration was  barred  by  the  Statute  of 
Limitations,  notwithstanding  the  pro- 
hibition against  letting  or  selling  with- 
out the  consent  of  the  vestry,  con- 
tained in  the  local  act.  Mayor ,  etc.,  v. 
Brighton,  2 

2.  Specialty  debts  in  India  have  no  higher 
legal  value  nor  greater  efficacy  than 
simple  contract  tlebts;  and  the  same 
period  of  limitation,  viz.,  three  years, 
bars  the  remedy  for  both,  but 

Heldy  by  Lopes,  J.,  that  where  an  ac- 
tion on  a  bond  executed  in  India  is 
brought  in  England,  the  bond  cannot 
be  treated  as  a  simple  contract ;  and, 
therefore,  as  the  English  Statutes  of 
Limitation  apply,  the  remedy  is  not 
barred  until  after  the  lapse  of  the  period 
of  twenty  years  prescribed  by  3  <&  4 
Wm.  4,  c.  42,  s.  3,  as  the  limitation  for 
actions  on  contracts  under  seal.  Alli- 
ance Bank  v.  Carey.  85,  87  note. 
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8.  An  action  was  bronght  by  a  company 
in  1879  against  a  former  director  to 
recover  £250,  on  the  ground  that  the 
defendant  had  received  it  from  a  debtor 
to  the  com|>any  as  a  bribe,  to  induce 
him  to  use  his  influence  to  obtain  fa- 
vorable terms  of  compromise  for  the 
debtor.  The  allegations  that  this  biibe 
had  been  given  had  in  1872  been 
brouglit  before  the  directors  at  a  board 
meeting,  they  had  investigated  it,  and 
as  it  seemed  came  to  the  ccmclusion 
tliat  the  cliarge  was  unfounded,  as  no 
proceedings  were  tal^en,  and  it  was  not 
alleged  that  the  other  directors  had 
been  acting  otherwise  than  b(ma  Jide  in 
tlie  matter. 

Held,  affirming  the  decision  of  Ste- 
phen, J.,  that  the  claim  of  the  company 
was  barred  by  the  Statute  of  Limi- 
tations. 

4.  Although  where  a  trustee  recdyes 
money  upon  an  express  tntst  and  wastes 
it,  the  Statute  of  Limitetions  does  not 
run  against  the  claim  of  the  eatui  que 
trftxt^  yet  where  a  trustee  receives 
money  not  belonging  t^  the  centui  que 
tnt9t,  but  which  the  cetUni  que  trtul  can 
claim  on  the  ground  that  the  receipt 
of  it  WHS  a  fraud  upon  him,  the  Statute 
of  Limitetions  will  run  against  the 
claim  of  the  c^nttii  que  trust  from  the 
time  when  he  discovers  the  fraud.  Me- 
tropolitan Bank  v.  Heiron.  717,  728  note. 


M. 


MALICIOUS  MISCHIEF.  • 
See  CoMiTERCiAL  Law,  726,  730  nolt. 


MANSLAUGHTER. 


8ee  Commercial  Law,  725,  730  note. 


MASTER  AND  SERVANT. 

1.  At  L.  were  two  stetions,  one  belonging 
to  the  6.  railway  company,  and   the 


other  to  the  defendants.  These  abut- 
ted one  upon  another,  and  were  ap- 
proached by  parallel  lines  of  rails :  the 
entrance  ana  exit  from  the  stations 
were  goyemed  by  signals  and  points 
worked  by  signalmen,  whose  doty  was 
common  to  both  stetions.  S.  was  one 
of  these  signalmen :  he  was  engi^ed 
and  paid  by  the  G.  railway  company, 
and  wore  their  uniform  ;  but  his  duty 
was  to  attend  to  the  defendante'  trains 
as  well  as  to  those  of  the  G.  railway 
company.  An  engine  of  the  defendants 
was  upon  the  lines  of  the  G.  railway 
company,  and  S.  signalled  to  the  driver 
to  go  on  to  the  defendante'  lines ;  the 
driver  obeyed,  and  having  reversed  the 
engine,  negligently  ran  over  and  killed 
S.,  who  was  then  looking  at  a  train 
coming  in  another  direction : 

Hdd,  reversing  the  judgment  of  the 
Exchequer  Division,  that  S.  and  the 
driver  of  the  engine  were  not  engaged 
in  a  common  employment-,  and  that  the 
defendante  were  liable  to  compensate 
the  widow  of  S.  for  his  death.  Swam- 
eon  V.  North  JSaetem,       277,  287  note. 


2.  The  appellant,  who  was  a  miner  in 
the  respondente'  coal  mine,  was  appoint- 
ed check-weigher  by  the  other  miners 
under  the  provisions  of  s.  18  of  the 
Coal  Mines  Regulation  Act,  1872,  and 
acted  in  that  capacity,  and  was  paid  by 
the  miners.  Subsequently  the  re- 
spondente dismissed  all  the  miners  and 
closed  the  mines.  No  notice  was  given 
to  the  appellant  by  the  respondents,  or 
by  or  on  behalf  of  the  miners.  On  the 
mine  being  reopened  a  short  time  af- 
terwards, the  appellant  claimed  to  be 
still  check-weigher  and  to  be  entitled  to 
perform  the  duties  of  that  office,  and 
brought  an  action  against  the  respond- 
ente for  preventing  his  doing  so: 

Held,  that  the  appellant  had,  on  the 
dismissal  of  the  miners,  ceased  to  be 
check-weigher,  and  that  the  action 
could  not  be  mainteined.  Whitehead  v. 
Boldsvorth.  821 


8.  In  estimating  the  damages  for  the  con- 
version of  piaintifTs  goods,  the  value 
of  the  goods  at  the  place  where  the 
princi[)Hl  market  for  them  exists,  is  the 
right  basis  of  calculation ;  but  there 
must  be  deducted  from  the  price  at 
which  they  could  there  have  been  sold, 
the  cost  of  conveying  them  thereto. 
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4.  In  an  action  to  recoyer  dama^  from 
the  defendants  for  obstructing  the 
plaintiff's  right  of  ingress  and  egress 
to  a  forest,  and  his  right  of  obtainini;^ 
and  removing  timber  therefrom,  held, 
on  the  evidence,  that  the  obstruction 
was  not  caused  by  the  persons  who 
were  agents  of  the  defendants  for  the 
purpose  of  working  in  the  forest,  or 
of  cfoing  any  class  of  acts,  analogous  to 
tho;)e  complained  of,  and  that  tlie  de- 
fendants were  not  shown  to  have  know- 
ingly adopted  or  ratified  those  acts, 
and  that  the  acts  were  not  shown  to 
have  been  committed  for  their  benefit. 

6.  A  principal  is 'answerable  for  the  act 
of  his  agent  in  the  course  of  his  master's 
business  and  for  his  master's  benefit, 
and  for  every  such  wrong  of  the  ser- 
vant or  agent  as  is  committed  in  the 
course  of  the  service,  and  for  the  mas- 
ter's benefit.  Though  the  master  may 
not  have  authorized  the  act,  if  he  has 
put  the  agent  in  his  place  to  do  a  par- 
ticular class  of  acts,  he  must  be  answer- 
able for  the  manner  in  which  that 
agent  has  conducted  himself  in  doing 
the  business  which  it  was  the  act  of  his 
master  to  place  him  in.  BumviJi^  ete.^  v. 
Mirza,  etc,  762,  768  noU, 


MERGER. 
See  Covin  AMTS,  8,  21  noU, 


MONEY  PAID. 
See  Admiraltt,  247. 


MORTGAGE. 
See  Covenants  SS7. 


MUNICIPAL  CORPORATIONS. 

I.  By  the  Local  Government  Act,  1868, 
8.  84,  power   is  given   to  every  local 


board  to  make  by-laws  with  respect  to 
the  level,  width,  and  construction  of 
new  streets,  the  structure  of  walls  of 
new  buildings,  the  sufficiency  of  space 
about  buildings,  and  the  drainage  of 
buildings,  (&c.,  and  they  may  further 
provide  for  the  observance  of  the  same 
by  enacting  therein  such  provisions 
as  they  think  necessary,  &s  to  the 
giving  of  notices,  as  to  the  deposit  of 
plans  and  s<»ctions  by  persons  intending 
to  lay  out  streets  or  to  construct  build- 
ings, as  to  inspection  by  the  local 
board,  and  as  to  the  power  of  the  local 
board  to  remove,  alter,  or  pull  down 
any  work  begun  or  done  in  contraven- 
tion of  such  by-laws: 

Hdd^  that  the  power  to  make  provi- 
sion as  to  removing,  altering,  or  pull- 
ing down  buildings  was  not  confined 
to  work  executed  in  contravention  of 
by-laws  relating  to  structure,  but 
might  be  extended  to  and  incorpo- 
rated in  by-laws  as  to  notice  and  de- 
posit of  plana.     Baker  N,  Mayor.     118, 

122  mU, 

2.  A  line  of  railway  was  situate  in  a 
deep  cutting  at  a  pUce  where  a  road 
passed  over  the  line.  The  road  was 
carried  over  on  a  bridge  from  one 
boundary  of  the  line  to  tiie  other,  but 
support  ed  on  stone  piers  erected  on 
the  slope  of  the  cutting.  On  an  infor- 
mation under  s.  77  o^  the  Metropolis 
Manf^ement  Amendment  Act,  1862, 
against  the  railway  company  for  not 
contributing  to  the  paving  of  the  road : 
Heldf  that  the  line  and  the  slopes  of 
the  cutting  did  not  bound  or  abut  upon 
the  road  within  the  meaning  of  the  act. 


8.  The  line  of  houses  adjoining  the  road 
terminated  at  the  east  end  of  the 
bridge,  while  after  crossing  the  bridge 
there  was  but  one  cotU^,  and  the 
roadway  ceased  to  be  a  public  thorough- 
fare, being  closed  by  a  private  gate. 
A  small  portion  of  the  slope  of  the  cut- 
ting abutted  on  the  road,  between  the 
west  end  of  the  bridge  and  the  private 
gate  : 

Held,  that  the  railway  company  were 
not  liable  to  contribute  to  the  paving 
of  the  road,  as  it  ceased  at  the  eastern 
extremity  of  the  bridge  to  be  a  "  new 
street"  within  the  meaning  of  the  act. 
London,  etc,,  v.  Vettry,      466,  402  noU, 
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NAVIGABLE  RIVER. 

1.  Nepfliffence  in  allowing  obstraction  of, 
resulting  in  injury  to  vessel.  Forbei 
V.  Lee.  408 

See  Watbe  and  Watercourses,  788, 
789  iwU. 


NEGLIGENCE. 

1.  A  honse  van  attached  to  a  steam  plough 
was  left'  for  the  night  on  the  grassy  side 
of  a  highway  by  the  defendant.  The 
van  and  plough  were  four  or  five  feet 
from  the  metalled  part  of  the  way. 
During  the  evening  the  plaintiflls'  testa- 
tor drove  his  mare  in  a  cart  along  the 
metalled  road.  The  mare  was  a  kicher. 
but  he  was  unaware  of  her  vice.  Pass- 
ing the  van  she  shied  at  it,  kicked,  and 
galloped  kicking  for  140  yards,  then 
got  her  leg  over  the  shaift,  fell,  and 
kicked  her  driver  as  he  rolled  out  of 
the  cart  He  afterwards  died  from  the 
kick  so  received. 

in  an  action  under  Lord  Campbeirs 
Act  (9  A  10  Vict.  c.  93,  s.  1),  by  his  ex- 
ecutors for  wrongful  and  -negligent  ob- 
struction of  the  highway,  the  jury 
found  that  the  van  was  left  where  it 
stood  unreasonably  and  neglitrently, 
and  caused  some  appreciable  danger 
to  vehicles  passing  along  the  metalled 
parts  of  tiie  road ;  that  the  death  was 
occasioned  by  the  van  standing  w^here 
it  did,  and  by  the  inherent  vice  of  the 
mare  combined,  and  that  there  was  no 
contributory  negligence: 

Hdd.  tiint  on  these  findings  the  ver- 
dict and  judgment  must  be  for  the 
plaintifid  ;  for  the  unauthorized,  unrea- 
sonable, and  dangerous  user  of  the  high- 
way by  the  defendant  was  the  proxi- 
mate cause  of  the  injury.  IJarria  v. 
J/o66«.  262,  268  note. 

2.  The  defendants  were  an  unpaid  body 
of  trustees  created  by  statute  conserva- 
tors of  the  Lee,  an  ancient  navigable 
river,  and  were  "authorized  and  em- 
powered from  time  to  time  at  their  dis- 
cretion to  cleanse,  scour,  deepen,  enlarge 
or  straighten  the  channel  or  course  of 
the  said  river,  and  also  to  set  out,  open. 


make  and  maintain"  certain  new  cuts 
or  canals  thereinafter  specified,  to  com- 
municate with  the  river  and  to  be  used 
for  the  navigation,  "  and  also  to  remove 
all  obstructions  and  impedimenba  what- 
soever to  the  said  navigation."  The 
defendants  were  also  by  statute  em- 
powered to  levy  rates  or  tolls  for  the 
use  of  certain  locks  and  artificial  cuts, 
but  were  expressly  forbidden  to  receive 
any  toll  in  respect  of  such  part  of  the 
navigation  as  was  between  Bow  Creek 
and  Old  Ford  Lock,  which  part  of  the 
navigation  was  an  ancient  highway,  and 
was  oy  statute  declared  to  oe  forever 
free  from  toll. 

The  plaintifTs  barge,  while  naviga- 
ting a  part  of  the  liver  between  Bow 
Creek  and  Old  Ford  Lock,  struck  upon 
one  of  several  submerged  piles  and  was 
injured.  The  plaintiffs  having  brought 
an  action  for  damages,  the  jury  found 
that  the  piles  were  dangerous;  that 
the  defendants  ought  to  have  been 
aware  of  the  danger,  and  had  neg- 
lected their  duty : 

Held,  by  Pollock,  B.,that  the  action 
could  not  be  maintained,  since  the  de- 
fendants were  unpaid  trustees  appointed 
for  public  purposes  in  aid  of  the  com- 
mon law  right  of  navigating  an  ancient 
highway,  and  the  duty  of  removing 
obstructions  imposed  by  the  statute  was 
discrctionar3'  and  not  compulsory. 
Forbee  v.  Lee,  etc.  403 


8.  The  defendants  were  the  owners  pf  a 
cattle  market,  and  in  the  market-place 
they  had  erected  a  statue,  round  which 
they  had  placed  a  railing  as  a  fence. 
The  plaintiffs  attended  the  market  with 
their  cattle,  and  occupied  a  particular 
site,  for  which  they  paid  a  toll.  A  cow 
belonging  to  them,  in  attempting  to 
jump  the  railinsr,  injured  herself,  and 
subsequently  died  from  the  injuries. 
The  jury  found  that  the  railing  was 
dangerous : 

ffefd,  that  the  defendants  having  re- 
ceived toll  from  the  plaintiffs,  and  in- 
vited them  to  come  to  the  market  with 
their  cattle,  a  duty  was  imposed  on 
them  to  keep  the  market  in  a  safe  con- 
dition, and  therefore  an  action  would 
lie  against  the  defendants  for  the  loss 
sustained  by  the  plaintiffs.  Laz  y. 
Darliuffton,  548,  661  note: 

See  Master  Ain>  Servant. 
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NOTICE. 
See  LAin>LORD  amd  Tenant,  468,  466  note. 


NUISANCE. 

1.  The  defendants,  a  burial  board,  planted 
on  their  own  land  and  about  four  feet 
distant  from  their  boundary  railings  a 
yew  tree,  which  grew  through  and  be- 
yond the  railings,  so  as  to  project  over 
an  adjoining  meadow,  which  was  hired 
by  the  plaintiff  for  pasture.  The  plain- 
tiffs horse,  feeding  in  the  meadow,  ate 
of  that  portion  of  the  yew  tree  which 
projected  over  the  meadow,  and  died 
of  the  poison  contained  therein.  The 
tree  w^as  planted  and  grown  with  the 
knowledge  of  the  defendants.  The 
plaintiff  having  brought  an  action  for 
the  value  of  the  horse: 

Held^  that  the  defendants  were  liable 
on  the  principle  of  the  maxim,  "  Sic 
ut«re  tuo  ut  alien um  non  liedas."  Crow- 
humt  V.  Burial^  etc.  814,  821  note. 

2.  The  case  of  an  offensive  trade  causing 
effluvia  is  within  s.  114  of  the  Public 
Health  Act,  1875,  if  the  effluvia,  though 
not  injurious  to  persons  in  sound  health, 
cause  sick  persons  to  become  worse. 

Per  Stephen,  J. :  It  is  not  necessary, 
to  constitute  an  offence  under  that  sec- 
tion, that  such  effluvia,  if  they  amount 
to  a  nuisance,  should  also  be  injurious 
to  health.  Maliim  Board  of  Health  v. 
MaUon  Manure  Co.  612,  617  note. 

See  Municipal  Corporations,  113, 
122  jiote. 
Negligence,  262,  258  note. 


o. 


ORDINANCES. 

See  Municipal  Corporations,  118, 
122  note. 


P. 


PARDON. 
See  Defamation,  124. 


OYSTERS. 
See  Easements,  88. 


PARTIES. 

1.  In  an  action  against  Y.  and  A.,  his 
wife,  the  claim  alleged  that  W.  owed 
the  plaintiff  £40,  and  that  at  his  death 
he  app()inted  by  his  will  M.  W.  his  re- 
siduary legatee ;  that  M.  W.  died,  hav- 
ing by  her  will  appointed  A.,  the 
female  defendant,  her  residuary  l^a- 
tee;  that  the  residuary  estate  of  W. 
had  been  assigned  by  his  surviving  ex- 
ecutor to  the  defendants.  The  plaintiff 
claimed  payment  of  £40  from  the  de- 
fendants, but  the  surviving  executor  of 
W.  was  not  made  a  party  to  the  ac- 
tion: 

Held,  upon  demurrer,  that  the  claim 
disclosed  a  good  cause  of  action;  for 
even  if  the  practice  of  the  Court  of 
Chancery  would  have  required  the 
surviving  executor  of  W.  to  be  joined 
as  a  defendant,  the  proper  course  (since 
the  passing  of  the  Judicature  Acts, 
1873,  1875)  for  the  defendants  to  take, 
if  they  wished  to  bring  him  before  the 
court,  was  to  make  him  a  party  to  the 
action  under  Rules  of  the  Supreme 
Court,  Order  xvi,  Rule  17.  Hunter  v. 
Young.  493 

2.  By  the  Public  Health  Act,  1875,  s.  268, 
proceedings  for  the  recovery  of  a  pen- 
alty under  that  act  shall  not,  "  except 
as  in  this  act  is  expressly  provided," 
be  taken  by  any  person  other  than  a 
party  aggi'ieved,  or  a  local  authority, 
without  the  consent  of  the  Attorney- 
General;  and  by  Rule  70  of  Schedule 
11  (which  by  s.  817  is  to  be  read  as 
part  of  the  act)  a  penalty  is  imposed 
upon  any  person  acting  as  a  member  of 
a  local  board  without  qualification, 
such  penalty  being  by  the  same  rule 
made  recoverable  by  any  person : 

Heldf  afflrming  the  judgment  of  the 
Exchequer  Division,  that  the  provision 
of  rule  70  that  the  penalty  might  be  re- 
covered by  any  person  was  an  "  ex- 
press provision  "  of  the  act,  within  the 
meaning  of  s.  258,  and  that  conse- 
quently in  actions  for  penalties  under 
that  rule  the  consent  of  the  Attorney- 
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General 
Hudaon, 


not  neoegBary.   FUUJur  v. 

701 


PARTIES  IN  INTEREST. 
Su  GoYKXA!m»  337. 


PAWNBROKER. 
See  Bona  fidb,  557. 


PAYMENT. 
Bee  Dam AOK8,  694,  700  note. 


PERFORMANCE. 
See  Raelwat  Covpaxt,  384. 


PERPETUITIES. 
See  LaoAcm,  348. 


PIER. 
See  ToLU. 


PLEADING. 

1.  Ab  a  j^neral  rule,  a  defendant  may  by 
his  statement  of  defence  deny  the  plain- 
tiff's causes  of  action,  and  at  the  same 
time  plead  payment  into  court  in  re- 
spect of  the  whole  or  any  part  of  them. 
Qncere,  whether  the  general  rule 
above  mentioned  may  under  special 
circumstances  include  actions  brought 
to  try  a  right  of  or  in  respect  of  prop- 
erty which  is  denied,  or  to  establish 
character  which  has  been  assailed*  and 
actions  where  the  plaintiff  is  by  the 
statement  of  defence  charged  with  fraud. 
Berdan  y.  Greenwood.  247 


POISON  OF  ANIMALS. 
See  NtJiBAXCB,  314,  321  mMe. 


POSTPONEMENT. 

1.  Postponement  of  a  case  on  the  gromid 
that  infection  might  be  coaTeved  to 
the  public  by  the  attendance  of  die  wit- 
neasesw    Begtna  r.  Tajflor,  749 


PRECATORY  TRUSTS. 
See  Trcbts  aitd  Teustkes,  811,  820 


PRESCRIPTION. 

1.  The  grant  of  a  market,  with  the  addi- 
tion of  the  words  "  with  all  liberties 
and  free  customs  to  such  a  market  be- 
longing," does  not  imply  a  rie:ht  in  the 
srantee  to  prevent  persons  selling  mar- 
ketable articles  on  market  days  within 
the  limits  of  the  franchise 

2.  Such  a  right  may  be  gained  by  imme- 
morial enjoyment  or  prescription. 

3.  The  plaintiUs  claimed  to  be  entitled  by 
prescription  to  a  meat  market  within 
a  borough,  and  as  incident  thereto  they 
claimed  the  right  to  prevent  butchers 
from  selling  meat  in  their  own  shops 
on  market  days  within  thn  limits  of  the 
franchise.  The  evidence  was  that  from 
the  time  of  living  memory  down  to 
1862  butchers  who  had  shops  in  the 
borough  closed  them  on  market  days, 
and  resorted  to  the  market  and  sold 
there,  paying  stallage :  that  in  1862 
two  butchers  refused  to  do  this,  but  on 
actions  being  brought  submitted,  and 
thenceforth  paid  toll  for  keeping  their 
shops  open  on  market  days,  and  that 
the  defendant  had  paid  a  similar  toll 
for  some  years  before  1875  when  he 
declined  to  continue  the  payment : 

Held,  reversing  the  decision  of  the 
Exchequer  Division,  that  the  evidence 
was  sufficient  to  support  the  claim  to 
prevent  the  owners  of  shops  from  sell- 
ing in  them  on  market  days.  Jiawr, 
etc.,  V.  Best  273 
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4.  A  ri^ht  claimed  by  the  inhabitants  of 
a  parish  to  cut  and  carry  away  for  use 
08  fiiel  in  their  own  houses  fagots  or 
baskets  of  the  underwood  growing  upon 
a  common  belonging  to  the  lord  of  the 
manor  is  a  riglit  to  a  profit  d  prendre 
in  the  soil  of  another.  Such  a  right, 
therefore,  cannot  exist  by  custom,  pre- 
scription, or  grant,  unless  it  be  a  Crown 
grant  which  incorporates  the  inhabit- 
ants. 

6.  Such  a  Crown  grant  will  not  be  pre- 
sumed from  proof  of  user  by  inhabitants 
if  the  presumption  is  inconsistent  with 
the  past  and  existing  state  of  things,  and 
there  is  no  trace  of  such  a  corporation 
having  existed  at  any  time. 

6.  Such  a  presumption  would,  moreover, 
be  wholly  unreasonable  in  a  case  where 
at  the  time  when  the  corporation  was 
supposed  to  be  in  existence  and  entitled 
to  the  right,  the  tenants  of  the  manor 
were  exercising  inconsistent  rights  and 
asserting  their  entire  control  over  the 
underwood. 

7.  The  user  must  be  connected  with  the 
right  claimed.  A  prescriptive  right 
to  cut  underwood  in  respect  of  a  par- 
ticular house  is  not  established  by  proof 
of  user  when  the  only  evidence  is  that 
the  right  was  exercised  in  respect  of 
the  inhabitants  of  the  parish  generally. 
Rivera  v.  Adams.  801 


PRESUMPTION. 
See  Watek  and  Watekcourseb,  771. 


PRINCIPAL  AND  AGENT. 

See  Admtraltt,  822,  892,  426,  486. 
Fraud,  88,  61  noU,  182,  148  note. 
Master  and  Servant,  762,  768  n. 


PRINCIPAL  AND  SURETY. 

1.  The  plaintiff  gave  a  bond  to  the  Crown 
conditioned  to  be  void  if  a  certain  rail- 
way was  completed  within  a  given  time, 
and  the   defendants  undertook  to  in- 


deronifv  the  plaintiff  against  all  liability 
which  he  might  incur  in  giving  sucn 
bond.  The  railway  was  not  completed, 
and  the  plaintiff,  under  the  Railway 
Companies  Act,  1867,  which  was  passed 
after  the  giving  of  the  bond,  applied 
to  the  Board  of  Trade  to  authorize  the 
abandonment  of  the  railway  and  to  can- 
cel the  bond,  which  was  ordered  upon 
condition  that  the  money  secured  by  it 
should  be  applied  as  assets  of  the  com- 
pany. The  company  was  accordingly 
wound  up,  and  the  plaintiff  paid,  under 
an  order  of  the  court,  a  part  of  the 
money  secured  by  the  bond,  which  was 
then  cancelled.  The  plaintiff  brought 
an  action  to  recover  the  amount  so  paid 
from  the  defendants  on  their  undertak- 
ing to  indemnify.  On  demurrer  to  the 
statement  of  claim  : 
Held,  that  the  payment  made  by  the 

Elaintiff  to  obtain  the  cancelling  of  the 
ond  was  a  liability  incurred  l>y  him 
in  giving  the  bond,  for  which  the  de- 
fendants were  liable  to  indemnify  him, 
although  the  Railway  Companies  Act, 
1867,  enabling  the  plaintiff  to  take  pro- 
ceedings to  cancel  the  bond,  was  not 
passed  when  the  indenmity  was  given. 
Wdieier  y.  Petre.  412 


PROHIBITION. 

1.  To  restrain  unauthorized  order  of  rail- 
way commissioners.  Warwick  Canal 
Co.  y.  Birmingham  Canal  Co.         626 


PROMISE. 
See  Bankruftot,  882,  887  note. 


PROMISSORY  NOTES. 
See  Indorber,  676. 


PROSPECTUS. 
See  Fraud,  182,  148  note. 
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PROXIMATE  CAUSE. 
See  Negugbnoe,  262,  268  noU, 


R. 


RAILWAYS. 

1.  The  plaintiff  bought  from  the  defend- 
ant company  a  season  ticket,  entitling 
him  to  travel  by  their  railway  for  one 
month,  paying  the  usual  charge  for  such 
a  ticket,  and  lOs.  deposit,  and  agreed  to 
be  bound  by  certain  conditions.  The 
4th  condition  was  that  the  ticket  **  is 
to  be  considered  as  the  property  of  the 
company,  to  be  delivered  up  at  the 
secretary's  office  on  the  day  after  expiry 
or  on  forfeiture."  The  6th  condition 
was  *'  That  the  ticket  and  all  benefit  and 
advantages  thereof,  including  the  de- 
posit, shall  be  absolutely  forfeited  to  the 
company,  if  it  shall  be  4ost,  or  in  case 
of  any  breach  of  any  of  the  above  con- 
ditions." Some  few  days  after  the 
expiry  of  the  month,  but  within  a 
reasonable  time,  the  plaintiff  delivered 
up  the  ticket  and  claimed  the  deposit; 
and  on  the  company's  refusal  brought 
an  action  to  recover  it  : 

Held,  that  the  performance  of  every 
one  of  the  conditions  was  a  condition 
precedent  to  the  right  to  a  return  of  the 
deposit ;  and  that  as  the  ticket  had  not 
been  delivered  up  "  on  the  day  after" 
expiry"  the  conditions  had  not  l^een 
performed,  the  deposit  was  forfeited, 
and  the  plaintiff  could  not  maintain  the 
action.     Cooper  v.  London,  etc.         884 

2.  Under  an  act  in  1846  the  B.  Canal 
Company  were  authorized  to  charge 
certain  tolls,  rates,  and  dues  for  goods 
traffic  in  respect  of  the  canals  and  other 
works  of  the  company,  and  were  pro- 
hibited from  making  an  order  to  re- 
duce, advance,  or  otherwise  vary  all 
or  any  of  such  tolls,  rates,  or  dues,  with- 
out the  consent  of  a  railway  company, 
who  guaranteed  that,  if  the  income 
of  the  canal  company  in  any  year  was 
insufHcient  to  pay  a  dividend  of  £4  per 
cent,  on  the  capital  of  the  canal  com- 
pany, the  railway  company  would  make 
up  the  deficiency. 

The  B.  Canal  Company  was  one  link 
in  a  chain  of  canals  owned  by  various 


companies  and  forming  a  continnooa 
line  of  navigation  between  two  points. 
In  pursuance  of  an  application  made  to 
them  by  one  of  those  companies  the 
Railway  Commissioners,  under  the 
Regulation  of  Railways  Act.  1873,  s.  11, 
made  an  order  allowing  tlirough  rates 
for  goods  traffic  between  those  two 
points,  the  effect  of  which  would  be  to 
reduce  the  tolls  of  the  B.  Canal  Com- 
pany below  the  maximum  allowed  by 
the  act  of  1846,  and  below  the  amounts 
theretofore  charged  by  the  company. 
The  railway  company  were  not  repre- 
sented before  the  commissioners,  and 
did  not  consent  to  the  order  or  to  any 
variation  of  tlie  tolls : 

Held,  that  the  order  was  made  with- 
out jurisdiction,  and  must  be  restrained 
by  prohibition ; 

2.  By  Kelly,  C.B.,  because  the  commis- 
sioners could  not  make  an  order  affect  • 
ing  the  liability  of  the  railway  com- 
pany under  their  guarantee  without  at 
least  hearing  them ; 

3.  By  Pollock,  B.,  and  Hawkins,  J.,  be- 
cause the  consent  of  the  railway  com- 
pany had  not  been  obtained,  and  the 
Kugulation  of  Railways  Act,  1873,  gave 
the  commissioners  no  power  without 
such  consent  to  reduce  the  tolls,  rates, 
or  dues  as  authorized  by  the  act  of 
1 846.  Warvfick  Canal  Co.  v.  Birmiftg- 
ham  Canal  Co,  htS 

See  Carrier,  644,  649  note. 

Municipal  Corporation's,  486,  492  «. 
Water  and  Waterworks,  691. 


RAILWAY  COMMISSIONERS. 
See  Railways,  626. 


RATIFICATION. 
See  Infants,  23. 


RECITALS. 
See  Agrbmeents,  789. 
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REMOTE  CAUSE. 
8e$  Neouosnob,  262,  268  noU, 


RENT. 

1.  The  residue  of  a  term  under  a  lease 
having;  become  vested  in  the  trustee 
of  the  lessee,  who  was  a  liquidating 
debtor,  the  trustee  assigned  over  during 
a  current  quarter.  In  an  action,  brought 
after  the  expiration  of  the  quarter 
against  the  trustee  by  the  lessor,  to 
recover  a  proportionate  part  of  the 
quarter's  rent  up  to  the  time  of  the 
assignment  over  by  him : 

Held,  that  the  Apportionment  Act, 
1870.  applied,  and  that  the  lessor  was 
entitled  to  recover.  Swansea,  etc.,  v. 
Thomas.  889 

See  Landlord  a^d  Tenant,  612,  622. 


REPEAL. 
See  Statutes,  269. 


REPRESENTATION. 
See  Feaud,  701. 


RIVERS. 

See  Water  and  Watercourses  788, 
789  fwte. 


s. 

SALE. 

See  Dividends,  827,  828  note. 
Warranty,  628,  681  note. 


SHERIFFS. 
See  Bills  of  Sale,  640. 


SHIPPING. 


See  Adiqraltt. 


SLANDER. 

See  Defamation,  685. 
Slander,  295. 


STATUTES. 

1.  Sect.  126  of  the  Municipal  Corpora- 
tions Act  provided  that  when  by  any 
act  any  penalties  or  forfeitures  should 
thereafter  be  made  recoverable  in  a 
summary  way  before  any  justices  of  the 
peace  and  by  such  act  the  same  should 
be  made  payable  to  His  Majesty,  in 
every  such  case  the  same,  if  recovered 
and  adjudged  before  any  justice  of  any 
borough  in  which  a  separate  court  of 
quarter  sessions  of  the  peace  should  be 
holden,  should  be  adiudged  to  be  paid 
to  the  treasurer  of  the  Dorough  to  the 
credit  of  the  borough  fund. 

A  subsequent  act,  3  <b  4  Vict.  c.  97, 
enacted,  by  s.  16,  that  certain  offenders 
might  be  taken  before  a  justice  of  the 
peace  and  convicted  summarily,  and 
should  thereupon  forfeit  to  Her  Majesty 
a  sum  not  exceeding  £6. 

An  offender  having  been  convicted 
under  the  last  mentioned  act,  before 
justices  in  a  borough  having  a  separate 
court  of  quarter  sessions,  was  sentenced 
to  pay  a  tine : 

Held^  affirming  the  judgment  of  the 
Exchequer  Division,  that  ^e  provisions 
of  the  Municipal  Corporations  Act  must 
be  read  as  incorporated  in  the  subse- 
quent act,  and  that  the  fine  was  there- 
fore payable  to  the  borough  treasurer. 
Attorney'  Oeneral  v.  Moore,  269 

See  Principal  and  Surety,  412. 


STENOGRAPHERS. 
See  Costs,  812,  818  note. 
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STOCKHOLDERS. 

1.  The  defendant  applied  for  shares  in  the 
plaintiffs'  company.  The  company  al- 
lotted the  shares  to  the  defendant,  and 
duly  addressed  to  him  and  posted  a  let- 
ter containing  the  notice  of  allotment, 
bnt  the  letter  never  was  received  by 
him: 

Meld,  by  Baggallay  and  Thesig^r, 
L.JJ.,  Bramwell,  L.J.,  dissenting,  that 
the  defendant  was  a  shareholder.  House- 
hold, elc.,  v.  OrarU,  4A6 


SURETY. 


See  PlUNOIPAL  AMD  SUBETT. 


SURFACE  WATER. 


See  Wateb  and  Wateboouksbs,  870, 873  n. 


T. 


TAXES. 

1.  A  colliery  company  bought  freehold 
and  leasehold  coal  mines,  and  raised 
some  of  the  coal  and  sold  it  At  the 
end  of  the  first  year's  working,  the 
mines,  by  reason  of  the  coal  gotten  dur- 
ing the  year,  were  worth  £10,424  less 
than  the  price  for  which  they  were 
bought.  The  company,  being  assessed 
to  the  income  tax  under  Sched.  D  in 
respect  of  the  profits  of  their  business 
as  colliery  proprietors  for  that  year, 
claimed  to  deduct  £10,424  for  exhausted 
capital : 

Held,  first,  that  by  virtue  of  29  A  80 
Vict.  c.  36,  s.  8,  the  mines  were  assess- 
able under  Sched.  D  of  6  A  6  Vict. 
c.  85,  8.  100,  and  not  under  Sched.  A; 
secondly,  that  in  estimating  "  the  full 
amount  of  the  balance  of  the  profits  or 
gains"  of  the  business  under  the  1st 
rule  of  Sched.  D,  the  deduction  ought 
to  be  made,  and  that  it  was  not  one  of 
the  deductions  forbidden  by  the  8d  rule 
of  Sched.  D  or  by  s.  169.  Knoalen  v. 
Me  Adam,  181 


2.  The  plaintiffs  bought  of  the  defendant 
three  houses,  and  by  the  contract  of  sale 
the  latter  agreed  to  discharge  *'  all 
rates,  taxes,  and  outgoings  "  up  to  the 
time  of  completion.  The  purchase  was 
completed,  and  afterwards  payment  was 
demanded  from  the  plainti&  of  the  ex- 
penses incurred  under  a  local  act  in 
improving  the  street  in  which  the 
houses  stood.  The  work  had  been  done 
some  time  before  the  houses  belonged 
to  the  defendant,  and  at  the  time  of  sale 
to  the  plaintiffs  neither  party  was  aware 
of  the  charge.  The  plaintiffs,  having 
paid  the  sum  demanded,  sued  to  re- 
cover the  same  from  the  defendant : 

Heldf  that  the  charge  for  improving 
the  street  was  an  "outgoing"  whic£ 
the  defendant  had  bound  himself  to  dia- 
charse,  and  thai  the  plaintiffs  were 
entitled  to  recover  it  from  him.  Midg- 
Uy  Y.  Coppock,  520 

8.  An  award  in  an  arbitration  under  tlie 
Public  Health  Act,  1875,  between  one 
of  several  frontagers  called  upon  to  pay 
the  expense  of  paving  a  street  and  an 
urban  authority,  by  which  the  arbi- 
trator has  altered  not  merely  the  as- 
sessment upon  the  particular  frontier, 
but  the  assessment  in  regard  to  all  the 
frontagers,  is  not  binding  upon  any 
frontager  not  a  party  to  the  arbitration, 
so  as  to  entitle  the  urban  authority  to 
recover  from  him  the  sum  which  would 
be  due  firom  him  on  the  footing  of  the 
altered  assessment.  Tunbridffe,  etc.,  v. 
Attroi/d.  644 

4.  By  6  <b  6  Vict  c  79,  a  duty  at  the  rate 
of  £5  per  cent  is  payable  upon  all 
sums  received  or  charged  for  the  hire, 
fare,  or  conveyance  of  passengers  upon 
any  railway.  A  local  act  fixed  the 
minimum  rates  to  be  charged  by  the 
defendants  "  for  the  conveyance  of  pas- 
sengers along  the  said  railway,  includ- 
ing the  toll»for  the  use  of  the  nulway, 
and  of  carriages,  and  for  locomotive 
power,  and  every  other  expense  inci- 
dental to  such  conveyance  as  aforesaid, 
except  government  duty.''  In  order  to 
cover  the  duty  of  £5  per  cent.,  Uie  de- 
fendants required  passengers  to  pay  in 
addition  to  the  sum,  whel^hcr  maximum 
or  otherwise,  nominally  charged  for  fare 
a  further  sum  of  five  per  cent : 

Held,  that  the  duty  was  payable  on 
the  entire  amount  received  by  the  de- 
fendants, and  not  merely  on  the  amount 
nominally  charged  for  fare. 
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6.  Semile,  that  the  duty  would  be  bo  pay- 
able, although  the  amount  received 
exceeded  tliat  which  the  defendants 
wera  lawfully  entitled  to  charge. 

6.  QtuEr%  whether  the  company  were  en- 
titled to  add  the  five  per  cent,  to  their 
fares  to  cover  the  government  duty. 

7.  The  defendants  provided  sleeping  sa- 
loon carriages  available  for  first  class 
passengers  on  payment  of  a  special 
charge  in  addition  to  the  ordinary  fare, 
and  provided  with  sleeping  accommo- 
dation, a  lavatory,  and  other  conven- 
iences. When  the  carriages  arrived  at 
their  destination  they  were  put  into  a 
siding  where  the  passengers  could  re- 
main until  the  morning,  and  h  special 
servant  was  eraplo3'ed  to  wait  upon 
them,  to  call  them  when  they  wished, 
and  to  bring  tiiem  hot  water  when  they 
were  called: 

Held,  that  the  accommodation  so  pro- 
vided was  incidental  to  the  conveyance 
of  passengers,  and  therefore  the  extra 
charge  was  a  fare,  on  which  duty  was 
payable,  within  the  meaning  of  6  <&  6 
Vict.  c.  79.  Attoimei/- General  Y.  Lon- 
don,  etc.  664 

See  Landlord  and  Tenant,  62,  73  note. 


TAXATION. 


See  Municipal  Corpobations,  486,  492  n. 


TITLE. 


See  Bona  fide,  667. 


1. 


TOLLS. 

A  pier  company  were  authorized  by 
act  of  Parliament  to  charge,  for  goods 
laden  or  unladen  on  the  pier,  the  rates 
specified  in  a  schedule  to  the  act,  but 
they  could  only  demand  thera  so  long 
as  "  the  rates  for  the  time  being  author- 
ized to  be  taken  as  thereinbef«)re  men- 
tioned "  were  painted  on  a  board  affixed 

31  ExG.  Rep,  109 


to  the  premises.  By  a  subsequent  sec- 
tion power  was  given  to  lower  the  tolls 
or  to  raise  them  to  such  sums  as  the 
company  should  think  proper,  not  ex- 
ceeding the  sums  authorized  by  the  act. 
The  company  lowered  some  of  the  rates, 
but  put  up  a  board  showing  the  tolls 
contained  in  the  schedule  to  the  act : 
Hdd,  that  the  act  required  the  act- 
ual tolls  in  force  for  the  time  being, 
and  not  the  maximum  tolls  authorized 
by  the  act  to  be  painted  on  the  board. 
OregaoH  v.  I'otler,  426 

See  Railways,  626. 


TRIAL. 
See  Evidence,  644. 


TRUSTS  AND  TRUSTEES. 

1.  A  testator  gave  to  his  widow  the 
whole  of  his  real  and  personal  property 
"feeling  confident  that  she  will  act 
justly  to  our  children  in  dividing  the 
same  when  no  longer  required  by  her : " 

Ife/d,  that  the  widow  took  an  absolute 
interest,  and  thatthe  doctrine  of  preca- 
tory trusts  did  not  apply. 

2.  The  petition  of  special  leave  to  appeal 
in  this  case  stated  correctly  two  valid 
grounds  for  granting  the  same;  but 
contained  misstatements  of  fact  which 
affected  the  third  ground  relied  upon 
by  the  petitioner : 

Held,  that  any  such  petition  is  liable 
at  any  time  to  be  rescinded  with  costs 
if  it  contains  an}^  misstatement  or  con- 
cealment of  facts  which  ought  to  be 
disclosed.  It  appearing  however  that 
there  was  in  this  case  no  intention  to 
mislead,  the  appeal  was  heard  and  al- 
lowed, but  without  costs.  Miuwoot'ie 
Bank  v.  Raipior,  81 1,  820  noU, 

3.  Where  certain  specific  property  (part 
of  a  testator's  estate)  had  been  set 
apart  by  the  executore  to  answer  the 
charitable  trusts  created  by  his  will, 
and  the  residue  of  his  estate  had  been 
made  over  to  the  appellant  (residuary 
legatee  and  heir)  who  ratified  such  ar- 
rangement by  deed  and  himself  became 
a  trustee : 
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Held^  that  there  hnd  been  a  valid 
dmlicntion  to  charitable  purposes  of 
the  said  property,  wiiether  or  not  the 
will,  having  res^nrd  to  the  testator's 
proprietary  right,  was  originally  oper- 
ative for  that  purpose  as  an:ainst  the 
heir.     Jecvnndass  v.   \V<XMoodeo.         821 

See  Leqacirs. 


TURNPIKES. 
See  Tolls. 


V. 


VENDOR  AND  VENDEE. 

See  Bona  fidb,  667. 

DrviDKNDs.  827,  328  fwU. 
Taxes,  620. 


VERIFICATION. 
See  DisoovEAT,  688,  639  note. 


VESSELS. 
See  Admiraltt. 


w. 


WARRANTY. 

1.  The  plaintiff  bought  a  horse  by  pub- 
lic auction  at  a  repository  warranted  to 
be  a  p^ood  worker,  subject  to  the  condi- 
tion that"  horses  warranted  good  work- 
ers, whether  sold  by  private  treaty  or 
public  auction,  not  answering  such  war- 
ranty must  be  returned  before  five 
o'clock  of  th(»  day  after  the  sale  ;  shall 
tlien  be  tried  by  a  person  to  be  ap- 
pointed by  the  auctioneer,  and  the  de- 
cision of  such  person   shall  be  final." 


The  horse  was  not  returned  within  the 
stipulated  time : 

Held,  on  demurrer,  in  an  action  on 
the  warranty,  tliat  the  plaintiff's  only 
remedy  was  under  the  condition,  and 
that  he  could  not  maintain  the  action. 
Hiftchcliffe  v.  Barwick.       628,  631  note. 

See  Landlord  and  Tenant,  74,  80  note. 


WATER  AND  WATERCOURSES. 

1.  The  defendants  poosessed  a  reservoir 
with  sluices  connected  with  a  mnin 
drain  or  watercourse,  from  which  the 
reservoir  was  supplied,  and  with  slaicea 
by  which  the  surplus  water  was  re- 
turned into  the  drain  at  a  lower  level. 
The  combined  effect  of  the  emptying 
of  a  reservoir  belonging  to  a  third  per- 
son above  the  defendants'  premises, 
and  of  an  obstructi(m  in  the  drain  be- 
low them,  was  to  force  water  through 
the  sluices  into  the  defendants'  reser- 
voir and  so  cause  an  overflow  thence  on 
to  the  plaintiff 'k  land.  In  an  action  for 
damage  caused  thereby  it  was  shown 
that  tlie  defendant.s  had  no  control  over 
the  main  drain,  or  the  other  reservoir, 
or  knowledge  of  the  circumstances 
which  caused  the  overflow,  and  that  the 
sluices  were  maintained  so  as  to  prevent 
overflow  under  ordinary  circumstances : 

Held,  that  the  defendants  were  not 
liable.     Box  v.  JtM.  870.  378  fto^. 

2.  A  railway  company  constructed  a  col- 
vert  to  carry  off  water  from  land  adja- 
cent to  the  railway.  No  complaint  was 
made  by  the  owner  of  the  land  of  the 
insufl'iciency  of  the  culvert,  and  no  ap- 
plication was  made  to  justices  for  addi- 
tional accommodation  works  within  the 
five  years  limit<^d  by  the  Railways 
Clauses  Consolidation  Act,  1846,  s.  73. 
An  injury  having  subsequently  arisen 
to  the  land  from  the  insufliciency  of 
the  culvert  to  carry  off  all  the  water, 
fin  action  in  respect  of  such  injury  was 
brought  by  the  occupier  against  the 
railway  company  in  which  it  was  al- 
leged tliat  the  culvert  was  insnflicient : 

//tf/rf,  on   demurrer,  that  the   action 
would  not  He.   CoUey  v.  Lotidotiy  etc.  69  L 

3.  The  right  to  the  water  of  a  river  flow- 
ing in  a  natural  channel  through  a 
mail's  lancj,  and  the  right  to  water  flow- 
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ing  to  it  throDgh  an  artificial  water- 
course constructed  on  his  neifflibor's 
land,  do  not  rest  on  the  same  principle. 
In  the  former  case  each  successive  ripa- 
rian proprietor  ia  /iii'ma  /ao/e  entitled 
to  the  unimpeded  flow  of  the  water 
in  its  natural  course,  and  to  its  reason- 
able enjoyment  as  it  passes  throu<^h 
his  land,  as  a  natural  incident  to  his 
ownership  of  it.  In  the  latter  any  right 
to  the  flow  of  the  water  must  rest  on 
some  grant  or  arrangement,  either 
proved  oj*  presumed,  from  or  with  the 
owners  of  the  lands  from  which  the 
water  ia  artificially  brought,  or  on 
some  other  lethal  origin. 

Held,  in  this  case  that  the  plaintiff's 
legal  right  to  the  enjoyment  of  water 
overflowing  from  an  artificial  reservoir 
through  an  artificial  watercourse  on  his 
neighbor's  (the  defendant's)  land  should 
be  presumed  from  the  circumstances 
under  which  the  same  were  presumably 
created  and  actually  enjo3-ed  ;  subject 
to  the  defendant's  right  to  the  use  of 
the  water  for  the  purpose  of  irrigating 
his  lands  by  proper  and  requisite  chan- 
nels and  other  proper  means.  Shixfh 
V.  PaUuk,  771 

4.  The  plaintiff  and  defendant  were  pro- 
prietors of  land  and  gardens  on  oppo- 
site sides  of  a  tidal  creek,  which  sides 
were  protected  by  walk.  The  defend- 
ant, the  wall  on  his  side  becoming 
dilapidated,  constructed  a  fresh  one. 
altering  its  direction,  and  encroaching 
five  feet  upon  the  bed  of  the  stream. 

In  a  suit  for  possession  of  land  by 
demolishing  the  said  wall,  the  plaintiff 
alleged  that  he  was  entitled  to  the 
sohim  on  which  it  was  built,  that  his 
navigation  was  obstructed,  and  that 
there  was  a  danger  of  his  screw-house 
falling  down ;  it  appeared  however 
that  the  government  and  not  the  plain- 
tiff was  the  owner  of  the  «o/»*m,  and 
that  the  plaintiff  neither  claimed  nor 
proved  that  he  was  entitled  to  the  flow 
of  the  water  as  it  had  been  accustomed 
to  flow,  and  that  that  flow  was  seriously 
and  sensibly  diverted  so  as  to  be  an  in- 
jury  to  his  rights  : 

ileld,  reversing  the  decree  of  the 
High  Court,  that  the  plaintiff  had  failed 
to  show  either  dfimnum  or  ivjuna,  and 
therefore  had  no  right  of  action.  Ta- 
gore  V.  Mallick,  783,  789  note, 

5.  By  indenture  of  lease  of  the  2Sd  of 
September,  1878,  one  Berridge  demised 


to  Brett  a  public  honse  at  Harapstead, 
"  together  with  all  ways,  waters,  water- 
courses, drains,  cellars,  vaults,  patlis, 
pessagea,  lights,  easements,  profits, 
privileges,  commodities,  advantages, 
and  appurtenances  whataoever  to  the 
said  premises  belonging  or  in  anywise 
appertaining."  At  the  rear  of  tha 
premises  was  a  path  across  the  garden 
to  a  doorway  in  the  boundary  wall 
which  opened  on  to  a  private  ruad 
(the  property  of  Berridge)  leading  to 
Hampstead  Heath. 

On  the  1st  of  October,  1878,  Ber- 
ridge (pursuant  to  an  agreement  of 
November,  1867,)  granted  to  the  de- 
fendant Clowser  a  lease  for  ninetj'-nine 
years  of  land  which  comprised  the  pri- 
vate road  leading  from  the  back  of 
the  public  house  to  Hampstead  Heath ; 
and  on  the  9th  of  October  in  that  year 
Clowser  built  up  the  doorway  in  the 
boundary  wall.  This  way  had,  by  spe- 
cial a^rreement  between  himself  and 
his  lessor  Clowser,  for  several  years 
been  used  by  one  Haughtcm,  a  former 
tenant  of  the  public  house,  whose  ten- 
ancy had  been  determined  in  June, 
1878: 

Held,  that  the  way  in  question  not 
N  being  a  way  of  necessity  did  not  pass 
to  Brett  by  the  general  words  in  the 
lease  of  September,  1878;  and  that 
the  defendant  Clowser  was  not  estopped 
from  denying  the  existence  of  the  al- 
leged right  of  way  by  having  allowed 
Haiighton  to  use  it  whilst  he  was  the 
occupier  of  the  public  house. 

6.  Tn  August,  1878,  the  defendant  Ber- 
ridge offered  for  sale  by  public  auction 
a  lease  of  the  public  house  before  men- 
.tioned.  "Ry  the  conditions  of  sale  it 
was  provided  that  "  the  lease  to  be 
granted  shall  contain  the  covenants, 
clauses,  and  provisions,  and  be  in  the 
form  or  to  the  effect  set  forth  in  the 
draft  lease  which  will  be  produced  on 
the  sale  and  may  be  seen  at  the  office 
of  the  aucti<meers  for  seven  days  pre- 
vious to  the  day  of  sale,"  and  that 
"the  property  is  presumed  to  be  cor- 
rectly described ;  but,  as  the  premises 
may  be  viewed  and  the  draft  lease  in- 
s])ected  at  the  office  of  the  auctioneer, 
the  purchaser  shall  be  deemed  to  have 
bought  with  full  knowledge  of  the  con- 
tents thereof;  and  no  error,  misde- 
scription, or  omission  in  the  particulars 
shall  annul  the  sale,  and  no  ccmipensa- 
tion  shall  be   recjuired   for  any  such 
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error,  misdescription,  or  omission." 
There  was  no  reference  either  in  the 
conditions  of  sale  or  in  the  draft  lease 
to  the  existence  of  any  rii^ht  of  way 
from  the  garden  of  the  public  house  to 
Hampstead  Heath ;  but,  at  the  time  of 
the  sale,  the  auctioneer  bona  fide^  but 
without  any  authority  from  Berridge, 
and  acting  entirely  upon  an  inference 
drawn  by  himself  from  the  appearance 
of  the  premises,  and  believing  that 
there  was  a  right  of  way  through  the 
same  and  over  the  private  road  and  so 
to  Hampstead  Heath,  stated  publicly 
that  there  was  such  a  way,  and  spoke 
of  it  as  enhancing  the  value  of  the 
premises : 

Held,  that  the  evidence  of  what 
passed  at  the  time  of  the  sale  was  ad- 
missible as  against  the  vendor;  but 
that  no  action  could  after  the  comple- 
tion of  the  purchase  be  maintained 
against  him  to  recover  compensation 
for  this  innocent  misrepresentation  by 
the  auctioneer.     Bretl  v.  Clounter.       8, 

21  note. 

7.  Where  there  is  an  express  grant  of  a 
private  right  of  way  to  a  particular 
place  to  the  unrestricted  use  of  which 
the  grantee  of  the  right  of  way  is  enti- 
tled, the  grant  is  not  to  be  restricted  to 
access  to  the  land  for  purposes  for 
which  access  would  be  required  at  the 
time  of  the  grant. 

8.  By  an  inclosnre  award  a  road  was  set 
out  as  a  carriage  road  and  driftway 
from  a  highway  to  certain  of  the  in- 
closed lands.  The  defendants,  a  rail- 
way company,  acquired  some  of  these 


lands,  and  built  a  battle  pen  thereon 
adjoining  their  railway,  and  used  the 
road  for  the  passage  to  and  from  the 
highway  of  cattle  that  were  to  be  or 
hM  been  conveyed  on  their  railway, 
such  user  being  much  greater  than  the 
user  at  the  time  of  the  grant,  which 
was  exclusively  for  agricultural  pur- 
poses . 

Held,  that  this  was  a  lawful  nser  on 
their  part,  and  that  they  were  not  re- 
stricted to  the  user  which  existed  at  the 
time  of  the  grant.  JPinch  y.  &reai 
Western,  etc.  666,  674  noie. 


WHARFAGE. 
See  Tolls. 


WILLS. 
See  LEGAona, 


WORDS. 

"  Dwelling  house," 

"  Inhabit^  dwelUng  house/ 
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WORK  AND  LABOR. 
See  Mastke  and  SsayAMT,  821. 
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A. 

AdmiBsionfl.    See  Corifes9ion» — Dying  Declarations, 

Agreements.    See  Carriers — Corpus — Prauds,  Statute  of. 

Animals,  poison  of,  by  poisonous  branches,  31 — 821. 
"         selling  poisoned  hay,  31 — 821. 
"        selling  diseased  animals,  31 — 821. 

See  Master  and  Servant — Negligence, 

Annuities.    See  Corpus. 

Appurtenances.    See  Easements. 

Assessment,  of  railway  for  paving,  31^492. 

Assignee,  when  liable  for  rent,  31 — 621. 

Assignment,  when  one  suing  on  warranty  must  have,  31 — 62. 

Autrefois  Acquit,  obtained  by  fraud,  31 — 187. 

Autrefois  Convict,  obtained  by  fraud,  31—187. 


Bailee.    See  Tjarceny. 

Bailment.    See  Larceny. 

Bankruptcy,  validity  of  promise  to  pay  after  discharge,  31 — 337. 
"  after  petition  but  before  discharge,  31—887. 

"  when  creditor  may  attach  fraudulent  transfer.  31 — 887. 

Bill  of  Particulars,  in  action  against  postmaster  for  detaining  letters,  31 — 276. 
**  "  against  bank,  for  deposit,  alleging  payment,  31 — ^276. 

Boundaries.    See  Conveyance. 

Breach  Promise,  parol  promise  to  marry  after  year,  31 — 882. 
"  "         to  marry  within  three  years,  31— -882. 

Buildings,  what  new  building,  and  not  repair  of  old  one,  31 — 128. 

See  Municipal  Corporations. 

By-Laws.    See  Municipal  Corporations. 


c. 

Carrier,  shipper  receiving  bill  lading  containing  restricted  agreement,  31 — 649 
«         though  did  not  read  it,  31—649. 

"         when  connecting  carrier  protected  by  restriction,  31 — 649. 
'*         reiitriction  must  be  express  and  explicit,  31 — 649. 
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Carrier — con  tinned. 

when  carrier  may  unload  cattle,  31 — 649. 
though  to  convey  owner  who  is  to  feed  and  water,  31 — 649. 
owner  has  not  option  as  to  unloading,  31 — 649. 
when  protects  carrier  against  injjiry  from  defective  door,  31 — 650. 
when  does  not  bind  beyond  own  route,  31 — 650. 
when  connecting  carrier  protected  by  while  in  freight  depot,  31 — 650. 
had  not  given  notice  to  next  though  permit  not  obtained,  31 — 650. 
See  Master  and  Servant. 

Charge,  one  agreed  to  pay  for  services  by  will,  and  gave  property  subject  to 
debts  :  legatee  takes  subject  thereto,  31 — 716. 

Child,  Injured  by  machinery  of  which  did  not  know  danger,  31 — ^293. 
"        infant  trespasser  injured,  31 — 293. 

Church,  liability  of  society  to  one  injured,  31 — 552. 

Clerk,  when  statute  limitations  begins  against  false  search,  31 — ^724. 

Commercial  Agencies,  when  liable  for  defamation,  31 — 111-2. 

Condition  Precedent,  to  have  estate  for  support  cannot  sue  till  estate  settled, 

31—383. 
"  "  remedy  in  such  case,  31 — 388." 

Confessiona,  when  admissible  and  when  not,  31 — 737-8. 

Consideration.    See  Bankruptcy. 

Contempt,  unless  defendant  obtains  order  for  discharge,  imprisonment  legal, 
31—369. 

Continuance,  on  account  of  epidemic,  31 — 749. 

Contribution.    See  Wrongdoers. 

Conveyance,  when  carries  right  of  way  in  alley  laid  down  on  map  of  grantor, 

31—689. 
"  when  carries  to  centre  of  highway,  or  stream,  31 — 689. 

''  when  to  centre  of  lake,  and  when  only  to  low  water  mark,  31 — 

690. 
''  difference  between  grant  by  State  to  municipal  corporations  and 

to  individuals,  31—690. 
"  when  does  not  carry  to  centre  of  highway,  stream,  etc.,  31 — 690. 

"  presumption  as  to  ownership  of  highway,  and  to  centre  thereof, 

31—690. 

See  nighwaya. 

Corporations,  knowledge  of  guilty  officers  of  a  corporation  not  knowledge  by 

corporation,  31 — 723. 

Corpus,  life  tenant  and  remainderman,  which  entitled  to  premium,  31 — 328. 

"      when  income,  and  not  corpus  of  trust  estate,  31—328. 

^      when  dividends  go  to  life  tenant  and  not  remainderman,  31 — 328. 

"      dividends  unusually  large  from  profits,  withheld  for  years,  31 — 328. 

"      provisions  of  Georgia  Code  as  to,  31—329. 

'^  when  accumulation  of  income  to  go  to  legatee,  and  not  to  capital  of 
trust  fund,  31—829. 

''  interest  on  notes  to  be  charged  as  income,  and  not  as  principal, 
31—329. 

''  trustee  who  purchased  charged  with  price  at  which  sold,  gain  held  in- 
come, 31—329. 

"      stock  dividends  income  and  not  capital,  31 — 329. 

"      arising  from  sale  real  estate,  and  not  earnings,  31 — 329. 

"      when  principal  of  fund  to  be  applied  to  support  of  legatee,  31 — 329. 

"      general  legacies  postponed  till  death  of  widow,  31—^9. 

"      to  abate,  31—329. 

"      specified  legacies  payable  presently  without  abatement,  31 — 329. 

"       when  pledgee  entitled  to  dividends,  31 — 329. 

"       if  pledgor  collects,  pledgee  may  recover,  31 — 329. 

"      when  dividends  belong  to  capital  of  estate,  31 — 330. 
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Corpus — continued. 

"  when  annuities  onlv  charge  on  rents  and  profits,  and  tbey  used  for  re- 
pairs, 31— 330-i. 

"  "whether  may  make  up  deficiency  from  receipts  of  another  year,  31 — 
3:31. 

"      old  rule  deficiency  to  be  made  up  from  principal  modified,  31 — 831. 

'*  whether  principal  or  income  to  bear  loss  from  calling  in  bonds  bought 
at  premium,  31 — 331. 

"  part  of  earnings  applied  in  payment,  new  stock  to  be  considered  as  in- 
come. 31—331. 

"      legacy  not  set  apHrt,  loss  to  be  charged  to  principal,  31 — 331. 

"      M'hen  legacy  chargeable  with  taxes,  31 — 331. 

^  if  stockholder  receives  dividends,  another  claiming  cannot  recover  of 
him,  31—831. 

"      remedy  of  such  claimant,  31 — 332. 

"      dividend  revoked,  31—832. 

Oosts,  expenses  of  stenographers  and  notes,  31 — 813. 

"    which  party  entitled  to,  on  "new  trial  with  costs/'  etc.,  31 — 537. 

Courts.    See  Epidemic. 

Covenant,  when  execution  of  agreement,  giving  deed, etc.,  merges,  31 — ^21. 
"         wife  joining  in  deed  does  not  extinguish  her  mortgage,  31 — 21. 
"         when  if  warranty  broken  by  eviction,  31 — 677. 

Credit.    See  Defamation. 

Criminal  Law,  use  of  explosives,  31 — 780. 

"  "       refusing  to  labor  when  endangers  human  life,  31 — 780. 

See  mctraditian — Fraud. 


D. 

Damages,  when  tenant  cannot  recover  damages  to  under  tenant,  31 — 82. 
"  for  refusal  to  establish  cattle  yards,  31 — 388. 

<'  if  machine  does  not  work  well,  must  be  confined  to  reasonable  time, 

31—632. 
"  when  profits  prevented  proper,  31 — 635. 

"  difference  in  crop,  31—635. 

"  profits  prevented,  31 — 635. 

"  one  purchasing  forged  bonds  paid  by  debtor  had  not  repaid  debtor, 

31—700. 
"  against  one  who  covenanted  to  pay  a  debt  or  mortgage,  31 — 700. 

"  one  to  whom   warranty  made,   cannot  recover  amount  till  pays, 

31—700. 
**  when  cannot  recover  of  one  assuming  and  agreeing  to  pay  mortgage, 

till  after  foreclosure,  31—700. 
"  one  covenanting  to  pay  mortgage  had  not,  31 — 700. 

"  mortgage  for  security  containing  covenant  to  pay  ;  surety  may  recover 

full  amount,  though  he  has  not  paid,  31 — 700. 
"  value  of  services  to  be  determined  by  their  character,  as  taking  care 

of  one  with  cancer,  31 — 716. 

See  Frauds,  Statute  of. 

Declarations,  of  testator,  he  intended  provision  in  will,  to  be  in  full  for  ser- 
vices, 31—716. 
Deed.    See  Conveyance. 

Defamation,  right  to  discuss  acts  and  conduct  of  public  men,  31 — 108. 

"  commenting  on  attempt  to  obtain  control  of  railway,  31 — 108. 

"  on  subject  in  which  has  interest  or  which  has  duty,  public  or  pri- 

vate, legal  or  moral,  made  to  one  having  similar  interest, 
31—108. 

"  charge  as  to  manner  public  officer  has  discharged  duty,  31 — 109. 
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• 
Defamation — continued. 

"  detective  in  secret  mail  service,  31 — 109. 

"  duty  of  one  hearing  of  crime,  31 — 109. 

"  statement  as  to  wlio  guilty  of  forgery,  31 — 109. 

"  report  to  Grand  Lodge  of  Odd  Fellows,  31—110. 

"  coinmanication  as  to  manager  by  two  persons  having  common  in- 

terest in  business,  though  manager  has  left,  31 — 110. 

''  statement  as  to  one  ostensibly  engaged  in  charity,  subscriptions 

withdrawn,  31 — 110. 

"  charge  lodger  had  abstracted  papers,  31 — 110. 

"  statemenUi  as  to  credit  and   financial  condition  by  commercial 

agency,  etc.,  31 — 111-2. 

"  publication  proceedings  in  court,  31 — 574. 

Defence,  statute  of  frauds,  bar  to  affirmative  defence,  31 — 883. 

De  mininimiw  non  curat  lez,  when  injury  not  sufficient  for  injunction,  31 — 

517. 

Directors.    See  Corporations — Fraud. 

Discovery,  when  denied  on  ground  may  criminate,  31 — 539. 

See  Limitations,  Statute  of. 

Disease.    See  Epidemic. 

Dividends,  when  received  by  one  person,  another  cannot  recover  of  him,  31 — 
339,  332. 
"  remedy  in  such  case,  31 — 332. 

"  revoked,  companv  recovered  back*,  31 — 332. 

See  Corpus.  % 

Drunkenness.    See  Negligence. 

Dying  Declarations,  when  admissible  and  when  not,  31 — 741. 

of  a  witness  to  homicide,  not.  31 — 741. 
admissible  where  death  subject  of  investigation,  31 — 

741. 
in  attempt  to  procnre  abortion,  31 — 741,  743. 
only  as  to  matters  as  to  which  person  making  might 

swear  to,  31—742. 
must  relate  to  facts  only,  31 — 742. 
expressions  of  pain,  etc.,  not,  31 — 742. 
if  any  hope  of  recovery,  inadmissible,  31 — 742. 
how  belief  in  impending  death  proven,  31 — 74©. 
restricted  to  circumstances  of  death,  31 — ^742. 


E. 

Basement,  if  indefinite,  once  fixed,  cannot  be  changed  as  to  location  or  size,  31 
—674. 

"  not  to  go  where  pleases,  31 — 679. 

"  who  to  fix  and  define,  31—679. 

"  when  construed  as  used  as  grant,  31 — 674. 

"  what  "  custom  "  meant.  31—674. 

"  purchaser  takes  with  all  apparent  easements,  31 — 675. 

"  but  must  be  open  and  visible,  31 — 675. 

"  nor  limited  to  those  absolutely  necessary,  31 — 675. 

"  when  not  revived  or  transferred,  where  owner  dominant  estate  pur- 

chased and  resold,  31 — 675. 

"  -when  grantor  does  not  warrant  right  to  apparent,  31 — 676. 

"  when  parol  evidence  not  admissible  to  enlarge  import  of  words. 

31—676. 

"  apparent  appurtenant,  passes,  31 — 676. 

"  when  may  use  for  other  lands,  31 — 676. 
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fiasement — continued. 

^  when  purely  personal  and  does  not  pass  to  another  bj  conveyance  of 

grantee,  and  when  does,  31 — 676. 
"  watercourse  is  real  property,  31 — 677. 

"  deed  ran  through  party- wall,  31 — 077. 

^'  when  dam  passes  as  appurtenant.  31 — 677. 

"  and  grantor  bound  by  suit  if  notified,  31 — 677. 

"  obvious  wall  rested  on  lot  not  conveyed.  31 — 677 

"  encroachments  plainly  visible,  31 — 677. 

"  when  right  to  pass  through  hall  of  another,  building  does  not  pass 

as  appurtenant,  31 — 677. 
"  when  right  of  wav  passes  as  appurtenant,  31 — 678-9. 

«  when  does  not,  31—678. 

"  when  passes  under  will,  31 — 678. 

"  when  under  partition,  31 — 678. 

'*  way  laid  down  on  map,  passed  as  appurtenant,  31 — 689. 

See   Way. 

Zyectment,  lies  for  highway,  31 — 691. 

Elevator.    See  Negligence. 

Employe.    See  Master  and  Servant. 

Epidemic,  continuance  on  account  of,  31 — 749. 

Equity.    See  Nuisance. 

Estoppel,  none  because  did  not  forbid  erection  of  nuisance,  31 — 518. 
"  grantor,  by  suit  of  which  notified,  31 — 677. 

See  Indorser. 

Evidence,  what  expert  may  testify  to  and  what  not,  31 — 294. 

"  declarations  of  testator  he  intended  provision  in  will  to  be  in  full  for 

services,  31 — 716. 
^  onus  on  plaintiff  to  show  when  fraud  discovered,  if  relies  on  to  de- 

feat statute  of  limitations.  31—723.  724. 

See    Confessions — Dying  Declarations — Frauds, 
Statute  of— Indorser. 

Executors   and   Administrators,   when    statute    limitations   begins  against 

legatee,  31—724. 

Expert,  what  may  testify  to  and  what  not,  31 — ^294. 

Explosives,  dangerous  use  of ,  31 — 730. 

See  Nuisances. 

Extinguishment    See  Covenants — Husband  and  Wife. 

Extradition,  statute  of  Canada,  31 — 365. 

"  form  of  warrant  commitment,  3 1 — 365. 

"  how  far  indictment  evidence,  31 — 365. 

"  Federal  statute  embraces  every  criminal  offence,  3 1 — 366. 

"  if  papers  on  which  Governor  issues  warrant  for  surrender  with- 

held, can  only  look  at  warrant,  31 — 366. 

"  when  warrant  valid,  31—365. 

"  can  only  be  extradited  for  criminal  offences  and  as  a  fugitive, 

31—366. 

"  cannot  be  held  for  other  offences,  31 — 366. 

"  bastardy  not  criminal,  31 — 366. 

"  personal  liberty  not  subject  of  comity,  31 — 866. 

"  every  one  held,  entitled  to  protection,  31 — 366. 

^  State  court  cannot  arrest  one  held  under  Federal  process,  31 — 

366. 

"  though  Federal  court  do  not  interfere,  31 — 866. 

"  courts  should  only  allow  in  causes  entirely  free  from  doubt,  31 

—366. 

"  not  where  good  faith  would  be  violated,  31 — 366. 

"  and  necessary  measures  would  be  perverted,  31 — 366. 

31  Eng.  Rep.  ^        110 
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Bxtradition — continued. 

"  requisite  in  Missouri  on  proceeding  to  arrest  fugitive  from  an- 

other State,  31—866. 
"  must  state  crime,  31 — 366. 

"  not  sufficient  to  state  **  feloniously  "  did  act,  31—366. 

"  ir  detention  illegal,  recognisance  void,  31--366. 

"  court  should  pass  on  warnmt  for  surrender,  31 — 366. 

"  what  warrant  should  show,  31 — 366. 

**  when  valid,  and  when  defective,  31 — 366. 

"  material  facts  alleged  untrue,  31 — 366. 


r. 

False  Imprlaonment,  unless  defendant  in  contempt  obtains  order  for  discharge, 

imprisonment  legal,  31 — 369. 

Fire.    See  Municipal  Corporations. 

Former  Acquittal,  obtained  by  fraud,  31 — 187. 

Former  Oonvlction,  obtained  by  fraud,  31 — 187. 

Former  Suit,  when  grantor  bound  by.  if  notified,  31 — 677. 

Fraud,  when  principal  liable  for  fraud  of  agent,  31 — 61. 
when  directors  liable  for  fraud  of  secretary,  31 — 61. 
directors  liable  for  reckless  misstatements  not  supported  by  reasonable 

grounds,  31 — 61. 
receiver  issued  false  certificate,  31 — 61. 
any  one  defrauded  may  sue,  3 1 — 62. 
remedy  if  sues  on  warranty,  31 — 62. 
indictment  of  directors  for,  31 — 62. 
former  acquittal  or  conviction  obtained  by,  31 — 187. 

See  Fratidj<,  Statute  of^Landlord  and  Tenant — LimUa- 
tions.  Statute  of. 

Frauds,  Statute  of,  if  time  of  performance  uncertain,  not  within,  31 — 881. 

to  work  for  one  to  be  paid  for  at  death  of  other,  31 — 881. 

agreement  held  abandoned,  31 — 381. 

agreement  to  support  during  life,  31 — 381. 

to  work  for  during  life,  good  by  parol,  31 — 381. 

so  to  support  during  life,  31 — 381. 

to  support  child  till  able  to  do  for  herself,  31 — 381. 

bv  A.  to  work  for  B.  till  A.  21,  B.  to  will  all  his  property, 
'31—381. 

A.  to  support  B.  during  life,  and  to  have  B.'s  farm,  speci- 
fically enforced,  31—381. 

to  give  farm  or  $1,000,  31—381. 

to  pay  after  death,  binding  on  estate,  31 — 381. 

statute  limitations  does  not  commence  till  death,  31 — 
381,  382. 

to  let  have  claim  for  $1,000  on  certain  farm,  or  $1,000  if 
dies  before  makes  will,  31 — 381. 

sold  farm  to  obligor,  deducting  $1,000,  31 — 881. 

cannot  afterwards  recover  the  $1,000,  31 — 381. 

parol  contract  to  marry  beyond  year,  31 — 382. 

to  marry  tcUhiii  three  years,  31 — 382. 

will  not  leave  service  for  two  years,  nor  without  two  weeks' 
notice,  31—382. 

to  work  for  one  year  to  commence  in  future,  31 — 382. 

if  agreement  denied  need  not  plead  statute,  31 — 382. 

to  canvass  Canada  and  England  for  subscribers,  one  would 
take  eight  months  Canada,  and  two  years  England,  31 
-^2. 
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Prauds,  Statute  ol—cmdinued. 

"  "  can  onlj  recover  for  subscribers  actuall j  obtained,  3 1 — 

882. 
"  "  to'support  parent  and  have  farm,  held  void  for  uncertaintj, 

31—382. 
**  "  vendee  of  land  assigned  ;  assignee  agreed  to  pay  balance 

and  took  possession,  bat  not  due  within  year,  31 — 383. 
"  "  agreed  to  pay  for  monument  in  land  ;  refused  to  do  so  after 

part  work  done,  31 — 383. 
"  "  R.  R.  Co.  agreed,  in  consideration  of  land,  to  establish  cat- 

tle yard,  but  refused.  31—383. 
rule  damages,  31 — 383. 
to  have  estate  fur  support,  cannot  sue  till  estate  settled, 

31—383. 
remedy  in  such  case,  31 — 883. 

cannot  be  made  ground  of  affirmative  defence,  31 — 883. 
agreement  to  pay  for  work  in  lands  void,  31 — 714. 
rule  of  damages  in  suit  for  labor,  31 — 714. 
one  helping  purchase  lands  under  agreement  shall  have 

permanent  lease  thereof,  31 — 714. 
"  "  tenant  from  year  to  year  surrendering  under  agreement, 

might  take  away  improvements,  31 — 714. 
''  "  if  contract  void,  cannot  prove  value  of  what  agreed  to  give, 

31—714. 
*^  "  specific  performance  of  such  an  agreement  may  be  decreed, 

31—714. 
"  "  one  refusing  to  perform  on  ground  of,  cannot  recover  what 

has  paid  or  for  improvements,  if  other  party  willing  to 

perform,  31—714. 
"  "  may  if  induced  to  do  so  by  fraud,  31 — ^715. 

"  "  BO  where  contract  void  for  want  of  proper  description,  31 

—715. 
"  "  if  one  repudiate  on  ground  of  other  party,  may  recover 

what  has  paid,  31 — 715. 
"  "  when  cannot  sue  for  money  paid,  but  must  for  breach  of 

agreement,  31 — 715. 
"  "  sub-lessee  building  under  agreement  for  sub-lease,  which 

lessee  refused  to  give,  31 — 715. 
"  "  when  trustee  not  liable  personally  for  work  done  on  prop- 

erty held  in  trust,  31 — 715. 
"  "  if  void  contract  performed  on  one  side,  other  bound  to  pay, 

31—715. 
"  "  purchaser  not  able  to  pay,  and  third  person  agreed  he 

would  ;  his  promise  void,  31 — 715. 
"  "  test  whether  any  credit  given  to  another,  31 — 715. 

"  "  agreement  to  pay  for  work  bv  will  ;  something  insufficient 

given,  31—716. 
"  *'  declarations  of  testator  he  intended  should  be  in  full,  31 

—716. 
"  "  value  of  services  to  be  determined  by  their  character,  as 

taking  care  of  cancer  patient,  31 — 716. 
"  "  if  agrees  to  pay  by  will,  and  gives  property  subject  tp  debts, 

legatee  must  pay  them,  31 — 716. 
"  "  if  one  agrees  to  pay  by  will,  cannot  recover  till  promisor's 

death  and  failure,  31—716. 
"  "  otherwise  if  promisor  repudiates  before  death,  31 — 716. 

"  "  or  rendered  in  mere  expectation  of  provision  in  will,  31 

—716. 
Fraudulent  Transfer.    See  Bankruptcy. 

Fugitive  from  Justice.    See  Extradition. 
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G. 

Ouardian  and  Ward,  when  statute  limitations  begins  against  ward  as  to  third 

person,  31—724. 
«  «       in  favor  of  guardian,  31— 724-5. 

"  ''       as  to  surities  of  guardian,  31 — 724-5. 

Gkinpowder,  dangerous  use  of,  31 — 780. 


H. 

Health,  city  not  liable  for  destruction  of  rags  by  board  health,  31 — 123. 

See  Municipal  Corporations. 

Hearsay,  declarations  of  testator  he  intended  provision  in  will  to  be  in  full  for 
services,  31 — 716. 

Hereditament,  right  to  have  water  flow,  is,  31 — 677. 

Highways,  liability  for  injury  in  what  used  as  though  not  in  fact  so,  31 — 

555-6. 
"         duty  of  railway  to  keep  in  repair,  31 — 555-6. 
*^         presumption  as  to  ownership  of,  and  to  centre  of,  31 — 690. 
"         does  not  apply  to  dedicated  unless  accepted  by  public,  31 — 690. 
''         may  maintain  trespass  against  one  having  right  to  use,  but  abusing 

that  right,  31—691. 
••         so  may  maintain  ejectment,  31- — 691. 
^         right  of  abutting  owner  as  to  building  elevated  railway  in,  31 — 

091. 

See  Conveyance — Negligence — Way. 

Homicide,  attempts  at,  by  explosives,  31 — 780. 

See  Dying  Declarations, 

Hotel-keeper,  guest  left  money  with  clerk,  who  embejEzled  it,  31 — 557. 

Husband  and  Wife,  wife  joining  husband  in  deed  does  not  extinguish  her  mort- 
gage, 31—21. 


I. 

Income.    See  Corpus. 

IncroHse.    See  Corpus. 

Indorser,  maker's  name  signed  without  authority,  how  far  fact  competent  in 
favor  of  indorser,  31 — 585. 
'*         how  far  estopped  from  denying  maker's  signature,  31 — 585. 

Injunction,  no  defence  that  many  contribute  to  injury,  31 — 374. 
"         proper  remedy  in  such  cases,  31 — 874. 
"         no  defence  will  stop  business,  31 — 874. 

'.*         remedy  by  motion  to  modify,  31 — 374.  ^ 

"         slaughter  house  drainings  grew  worse  from  year  to  year,  31 — 875. 
"         to  restrain  elevated  railway  in  highway,  31 — 601. 

Bee  Nuisance. 

Innkeeper,  guest  left  money  with  clerk,  who  embezzled  it,  31 — 557. 

International  Law,  cause  of  action  accrued  in  one  State,  suit  in  another. 

31—37. 

Intoxication.    See  Negligence. 


I 
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J. 

Jnrljidiotion,  UDless  defendant  in  contempt  obtains  order  fordischarge,  impris- 
onment legal,  31 — 369. 


E. 

Knowledge.    See  Limitatitmt,  Statute  of. 


L. 

Lakes.    See  Gon/oeyance. 

Z«andlord.    See  Negligence, 

I<andlord  and  Tenant,  when  landlord   and  when   tenant    required  to  pay, 

31—73. 
no  implied  contract  premises  tenantable,  3 1 — 80. 
landlord  liable  if  he  is  agent   in  management,  31 

—80. 
liability  of  landlord  to  tenant  below  for  overflow  of 

water,  31—80-1. 
liability  of  landlord  to  make  repairs,  31—81. 
agreement  shall  be  in  good  order,  31 — 81. 
tenant  mast  notify  if  out  of  repair,  31 — 81. 
though  stranger  injured,  31—81. 
landlord  saying  good  sewer  when  not,  warranty*  31 

—81. 
and  breach  does  not  prevent  recovery  of  rent,  31 — 81. 
when  landlord  liable  for  fraudulent  concealment  of  con- 

dition  of  premises,  31 — 81. 
landlord  only  liable  to  third  person  when  premises  oat 

of  repair  at  renting,  31 — 81. 
not  if  injury  result  of  tenant's  use,  31 — 82. 
liability  of  owner  to  custom  house  officer  injured  at 

night,  31—82. 
when  tenant  cannot  recover  damages  to  under  tenant, 

31—82. 
when  notice  sufficient  to  terminate  tenancy,  3 1—465. 
when  service  sufficient,  31 — 465. 
when  assignee  bankruptcy,  etc.,  liable  for  rent,  31— 

621. 

See  Frauds,  Statute  of—Negligence. 

Larceny,  by  bailee,  31 — 785. 

"         by  one  to  get  change,  31 — 785. 

Lease,  when  assignee  liable  for,  31 — 621. 

See  Frauds,  Statute  of. 

Legacy,  when  principal  of  fund  to  be  applied  to  support  of  legatee,  31 — 829. 
"         general  legacies  postponed  till  death  of  widow,  31 — 329. 
"         to  abate,  31—329. 

"         specific  payable  presently  without  abatement,  31 — 829. 
"         when  chargeable  with  taxes,  etc.,  31 — 831. 
"         one  agreed  to  pay  for  services  by  will,  and  gave  property  subject  to 

debts  ;  legatee  t^kes  subject  thereto,  31 — 716. 
*'         when  statute  limitations  begins  against,  31 — 724. 

See  Corpus. 
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lies  fori,  caase  of  action  accrued  in  one  State,  sait  in  another,  31 — 87. 

Ijibely  publication  proceedings  In  court,  31 — 574. 

See  Defamation. 

Liife,  offences  calculated  to  destroy,  31 — 730. 
"     refusing  to  lalior  when  calculated  to  destroy,  31 — 730. 

liife  Estate.    See  Corpus. 

liimitations,  Statute  of,  cause  of  action  accrued  in  one  State  or  country,  suit 

in  another,  31 — 37. 
agreement  to  pay  after  death,  31 — 381,  882. 
one  agreed  to  pay  for  services  by  provision  in  will ; 

does  not  commence  till  death  and  failure,  31 — 716. 
otherwise,    if    promisor    repudiates    before   death, 

31—716. 
or  services  rendered  in  mere  expectation,  31 — 716. 
when  does  not  commence  till   discovery  of  fraud, 

31—723. 
**  '*  onus  on   plaintiff  to  show  when  discovered,  31— 

723,  724. 
^  **  or  until  should  have  been  discovered  by  reasonable 

diligence,  31—723. 
**  "  when    did    not    know,    but    had    mere    su&pi^on, 

31—723. 
••  "  knowledge  by  guilty  officers  of  corporation,  not  of 

corporation,  31 — 723. 
trespasses  under  ground  and  concealed,  31 — 724. 
wben  runs  from  s<^ttlement  of  account,  and  not  dis- 
covery of  fraud,  31 — 724. 
against  recorder  of  deeds  for  false  search,  31 — 72^ 
concealment  must  be  by  defendant,  31 — 724. 
not  of  clerk  without  employer's  knowledge,  31 — 7W. 
does  not  ran  against  trust  till  repudiated,  31 — 724. 
in  favor  of  executors  and  admin istmtors,  31 — 724. 
one  borrowing  trust  moneys  of  trustees,  31 — 724. 
against  ward  as  to  third  person,  31 — 723,  724-5. 
as  to  guardian,  31 — 724-5. 
as  to  sureties  of  guardian,  31 — 724-5. 
in  favor  of  one  fraudulently  obtaining  patent  of  lands 

from  government,  31 — 724. 
"  "  against  pledgor  in  case  of  pledge,  31 — 724, 

Uveiyman,  when  he  and  not  employer  liable -for  acts  of  driver,  31 — 771. 


Markets,  rights  of  adjoining  owner  as  to  use  of  street  for  markets  and  gather- 
ings, 31—519. 
"  requiring  those  selling  from  wagons  to  pay  license,  31 — 519. 

Married  Women,  joining  husband  in  deed  does  not  extinguish  her  mortgage, 

31—21. 

Master  and  Servant,  liability  corporation  to  servant  of  contractor  for  fall  of 

scaffold,  corporation  allpwed  servant's  master,  a  con- 
tractor, to  use,  31 — 287. 

"  •*  when    notice  to  contractor  not  to  corporation,  though 

contractor  a  director,  31 — 287. 

"  "  master  not  liable  for  negligence  of  contractor,  Chough 

knew  of  bad  character,  31 — ^287. 

"  **  t4»st  as  to  whether  servant  or  contractor.  31 — ^287. 

^  ^  State  not   liable  for  negligence  of  officers  or  agents, 

31—287. 
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Master  and  Servant — continued. 

lessees  of  penitentiary  for  injury  to  convict,  31 — 287. 

liability  depends  on  right  to  control  the  servant,  31 — 
287. 

employer  does  not  guaranty  safety  of  servant,  31 — ^287, 

bound  to  provide  for,  to  best  of  judgment,  31 — 287. 

does  not  guaranty  competency  of  servants  or  safety  of 
machinery,  31 — ^287. 

undertakes  to  use  reasonable  care.  31 — ^287 

and  shall  be  no  negligence  by  self,  or  one  intrusted  to 
employ  servants,  or  provide  machinery,  31 — 287. 

master  took  as  much  care  of  servant  as  of  self,  31 — ^287. 

if  servant  injured  from  negligence  of  master  or  repre- 
sentative, p^'imO' /(Trie  liable,  31 — 287. 
•*  "  master  liable  for  negligence  it  required  to  perfonn, 

irrespective  of  rank  of  one  intrusted  to  perform  it, 
31—287. 
^  ^  mere  fact  cars  allowed  to  run  in  yard  without  brakeman 

not  negligence  as  matter  of  law,  31-r-287. 
*'  ^  employe  assumes  all  risks  of  negligence  by  co-servants, 

31—287. 
«  "  mere  injury  from  defective  machinery,  or  negligence 

CO  servant,  not  sufficient,  31 — 287. 
u  <(  must  show  negligence  of  master  or  representative,  cause 

of  having  such  machinery  or  servant,  31 — 287. 
<<  ''  though   co-servants,  as  to  third  persons  are  master's 

agents,  are  not  as  to  each  other,  31 — ^288., 

when  master  liable,  and  when  not,  for  negligence  of  co- 
servants,  31—288. 
"  "  if  one  knows  of  negligence  or  incompetency  of  co-servant, 

should  notify  master,  31 — ^288. 

duly  of  master  on  notice  of  incompetency,  31 — ^288. 

hiring  or  retaining  negligent  or  incompetent  servant, 
31—288. 

master  obligated  to  use  proper  diligence  in  employing 
fellow  servants,  31—288. 

BO  not  to  continue  employment,  31 — ^288. 

unless  master  negligent,  not  liable  for  negligence  of  co- 
servant,  31—288. 

one  single  act  of  negligence  does  not  prove  incompe- 
tency, 31—288. 

what  renders  master  liable,  31 — ^288. 

rule  same,  though  act  relates  to  repair  of  master's  ma- 
chinery, 31—388. 

when  fellow  servants  and  when  not,  31 — ^2^8. 

brakeman  and  train  dispatcher— collision,  31 — ^288. 

difference  between  incompetent  and  careless  fellow  ser- 
vant, 31—289. 

when  manager  representative  of  master,  31 — ^289. 

when  failing  to  affix  link  to  tender,  negligence  of  mas- 
ter and  not  co-servant,  31 — 289. 

when  one  servant  controls  another,  31 — 289. 

when  engineer  subordinate  of  conductor,  31 — 289. 

detective  injured  when  riding  with  legs  hanging  down, 
31—289. 

when  fellow  servants,  31 — ^290. 

when  not,  31-290. 

one  who  voluntarily  exposes  himself  to  danger  takes  all 
risk.  31—290. 
''  ''  foreman  fellow  servant  with  those  under  him,  31 — ^290. 
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Master  and  Servant — continued. 
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servant  injured  by  boiler   bursting  wlien  andergoing^ 
repairs,  31—290. 
"  officer  of  municipal  corporation  employed  on  job,  when 

corporation  not  liable  for  his  negligence,  31 — ^290. 
•*  laborer  injured  when  returning  from  work,  through  fail- 

ure of  train  hand  to  hang  out  tail  light,  31 — ^290. 

detective  injured  while  walking  on  track,  31 — 291. 

rule  in  Kentucky,  31 — 291. 

negligence  of  master  for  injury  from  insufficient  struc- 
ture. 31—291. 

duty  of  master  as  to  tools  and  machinery,  31 — ^291-2. 

duty  where  machine  perishable,  31 — ^291. 

duty  of  railroad  in  providing  brake  chains,  31 — ^201. 

duty  of  master  to  keep  in  repair,  31 — 292. 

company  knew  caboose  dangerous,  31 — 292. 

mere  overloading  floor,  31—292. 

not  bound  to  use  best  machinery,  31 — 292. 

sufficient  if  of  ordinary  character.  31 — 292. 

inferior  and  old-fashioned  cover  for  coal-hole  safe  when 
properly  adjusted,  31 — ^292. 

hidden,  internal,  unknown  defect,  31 — ^292. 

employe  accepting  employment  of  dangerous  character, 
31—292. 

duty  to  ascertain  risks,  31 — ^292. 

injury  from  breach  of  known  rules,  31 — ^292. 

servant  cannot  recover  merely  because  safer  method, 
31—292. 

servant  had  full  knowledge  of  methods  employed  by 
master,  31—292-8. 

servant  fell  into  hole  where  steam  escaped,  31 — ^293. 

servant  knew  defective  character  of  machinery,  31 — 
293. 

use  of  machinery  known  to  be  a  necessity,  31 — 298. 

switchman  injured  while  coupling  cars,  31 — 298. 

child  or  inexperienced  person  injured  without  being 
cautioned  as  to  danger,  31 — 298. 

though  \iiievF  facta  if  not  the  danger,  31 — ^293. 

infant  trespassers  injured,  31 — ^298. 

servant  injured   by  defective  "jigger"  while  loading 
car-wheels,  31—298. 

sailor  injured  by  defective  crane-line,  31 — 298. 

injured  party  contributed  to  injury,  31 — ^294. 

person  injured  and  co-employe  contributed,  31 — 294. 

when  obedience  of  orders  not  contributory  negligence, 
31—294. 

cases  in  which  master  held  liable,  and  those  in  which 
held  not  liable,  31—294. 

loose  rail  in  path,  switchman  injured,  31 — 294. 

when   complaint  sufficient,  alleges  master  knew  and 
should  have  known  of  defect,  31 — ^294. 

what  expert  may  testify  to  and  what  not,  31 — 204. 

servant  injured  on  board  ship,  31 — 5.52. 

servant  fell  into  well -hole  hot  water,  31 — 552. 

degree  of  care  required  of  servant,  31 — 552. 

guest  left  money  with  clerk  of  hotel,  who  embezzled  it, 
31—557. 

master  liable  for  acts  of  servant  in  course  of  employ- 
ment, 31—768. 
"  otherwise  if  servant  acting  on  own  account,  31 — 768. 
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Master  and  Sarrant — eontintied. 

^  *'  railway  companj  not  liable  for  act  of  servant  outside  of 

employment  unless  authorized  or  ratified  it,  31 — 768. 
i<  **  act  must  be  within  actual  or  apparent  scope  of  duty, 

31—769. 
tt  tt  duty  of  locomotive  engineer  subordinate  to  conductor, 

31—769. 
no  right  to  all9w  persons  to  ride  on  engine,  31 — 769. 
power  of  railwav  employes  depends  upon  presumptions 
which  public  have  right  to  draw  from  general  knowl- 
edge of  powers  usually  exercised  by  persons  occupy- 
ing such  positions,  31 — 769. 
agent  ejecting  from  station  house,  31 — 769. 
as  to  excess  of  force,  31 — 769. 
ejecting  passenger  from  train,  31 — 769. 
when  employer  not  liable  for  wilful  act  of  employe  in 

scope  of  employment,  31 — 769. 
when  in  violation  of  duty  of  employer,  31 — ^769. 
son  took  father's  horse  and  left  untied  in  street,  3 1 — 

769. 
rights  of  trespasser  on  train,  31 — 769. 
servant  used  more  than  necessary  force  to  keep  trespasser 
from  car,  31—769. 
tt  tt  ^f  servant  on  master's  errand  injures,  onus  on  master  to 

show  not  in  course  of  employment,  31 — 769. 
^  "  when  liable  for  servant's  negligence  or  recklessness,  but 

not  wantonness,  31 — 770. 
though  in  disregard  of  master's  instructions,  31 — 770. 
employment  authorizes  conductor  or  brakeman  to  re- 
move trespasser  from  car,  31 — 770. 
though  acts  illegally.  31—770. 
master  must  show  mere  cover  for  own  purpose,  31 — 

770. 
though  illegal,  reckless,  and  breach  of  duty,  31 — 770. 
carrier  owes  duty  to  passenger,  and  liable  if  employe 
violates  it,  though  wilful,  31—770. 
tt  tt  servant  injured  trespassing    cattle    when    driving  oS 

master's  premises,  31 — 770. 
tt  tt  toll-gate  keeper  let  gate  had  charge  of  fall  after  time  for 

collecting  toll,  31—770. 
**  "  employe  on  ferryboat  took  one  to  put  on  canal  boat  con- 

trary to  duty  ;  such  person  drowned  from  negligence 
of  employe.  31— 770. 
tt  tt  servant  testing  steam  boiler  near  highway  ;  it  burst  and 

injured  bystander,  31 — 771. 
tt  tt  Qj^Q  hiring  team,  when  liable  and  when  not  for  acts  of 

driver,  31—771. 
tt  tt  when  owner  of  livery  is,  31 — 771. 

Merger.    See  CoveTUint* — Hu4iband  and  Wife, 

Money  Had  and  Received,  pledgee  entitled  to  dividends,  and  if  pledgor  col- 
lects, may  be  recovered,  31 — 829. 

tt  ttj  QQe  claimed  dividends  received  by  another,  31 

—331-2. 

tt  tt  dividend  revoked,  company  recovered  back,  31 

—332. 

Money  Paid,  when  cannot  sue  for,  but  remedy  for  breach  of  agreement,  31 — 

715. 

See  Honey  Had  and  Received, 

Municipal  Oorporationa,  duty  to  remove  nuisances  detrimental  to  health,  31 

—122. 

3J  Eng.  Bfp.  in 
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Mnnicipal  Oorporations — continued. 

"  "  duty  involves  power  to  fir  method,  31 — ^182. 

"  "  not  liable  unless  transcends  power,  31 — 122. 

"  "  .    power  to  prohibit  wooden  buildings,  31 — 133. 

"  "  power  to  destroy  such  building,  31 — 123. 

"  "  requiring  license  to  build,  31 — 123. 

"  "  when  equity  will  forbid  destruction,  31 — 123. 

**  "  what  not  repair,  but  new  building,  31 — 123. 

"  ««  destruction  of  rags,  31—123. 

"  "  power  to  prohibit  offensive  business,  31 — 123. 

"  "  when  may  assess  railway  for  paving,  3 1  — 492. 

''  "  may  allow  use  of  streets  for  markets,  etc.,  and  re- 

quire those  using  to  pay  license,  31 — 519. 

^  ^  when  liable  for  injury  in  what  has  allowed  to  be  used 

as  street,  though  not  in  fact  so,  31 — 555-6. 

"  "  duty  of  railway  to  keep  bridge  in  repair,  31—555. 

"  "  difference  between  grant  to,  and  to  individuals,  by 

State,  31—690 

"  "  when  not  liable  for  negligence  of  lessee  of  pier,  31 — 

789. 

See  Highways — Negligence, 
Marder,  attempts  at,  by  explosives,  31 — 730. 

See  Dying  Declaratione, 


N. 

Navigable  Riven,  obstructions  of  by  piers,  cables,  bridges,  etc.,  31 — 789. 
"  "        when  must  remove  sunken  bridge,  31 — 789. 

See  Conveyance. 

Negligence,  landlord  not  liable  strangers  injured,  if  tenant  has  not  notified  of 

want  of  repair,  31 — 81. 
''  landlord  only  liable  to  third  person  when  premises  out  of  repair 

at  renting,  31—81-2. 
"  not  if  injury,  result  of  tenant's  use,  31 — 82. 

'*  liability  owner  of  wharf  to  custom  house  officer  injured  at  night, 

31—82. 
'<  one  liable  for  natural  and  reasonable  consequences  of  acts,  31 — 

258. 
"  teamster  thrown  out  while  crossing  gutt-er  known  to  be  deep, 

horses  frightened  and  ran  away,  31 — ^258. 
"  animals  frightened  by  machinery  on  exhibition,  31 — ^269. 

"  horse  accustomed  to  run  away,  31 — ^259. 

"  knowledge  of  husband  that  of  wife,  31 — 259. 

"  if  horse  vicious,  driving  is  contributory  negligence,  31 — ^259. 

"  duty  of  owner  of  property  to  keep  so  will  not  by  any  defect,  injme 

others  invited  thereon,  31 — 551. 
"  as  to  any  danger  he  knows  or  ought  to  know,  31 — 551. 

"  if  knows  of  defect  must  notify  others,  31 — 551. 

''  one  tenant  or  occupant  not  liable  for  negligence  of  another  as  to 

trap-door,  31—551. 
"  must  prove  which  one  negligent,  31 — 551-2. 

"  one  fell  into  elevator  hole,  31 — 551. 

"  what  is  negligence,  or  contributory  negligence,  31 — 554. 

"  if  several  tenants,  duty  of  landlord  to  keep  staircase  in  repair, 

31—552. 
"  servant  of  city  which  let  building  or  rooms,  negligent,  31 — 553. 

town  carrying  on  farm.  31 — 552. 


C( 


"  board  of  education  not  servants  of  city,  31 — 552. 
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Negligence— «on  ^tnt/ed. 

«  board  not  liable.  31—652. 

"  religious  society  invited  persons  to  meeting,  31 — 653. 

"  one  going  to,  fell  over  wall  and  injured,  31 — 553. 

"  one  injured  when  on  board  ship,  31 — 552. 

"  servant  injured  by  stepping  into  escape  of  hot  steam,  31 — 562. 

"  degree  of  care  required  of  servant,  31 — 552. 

''  owner  let  mine  ;  servant  lessee  injured,  31 — 553. 

"  when  owner  liable  in  such  case,  31 — 553. 

"  owner  did  not  retain  supervision,  31 — 553. 

"  which  liable,  landlord  or  tenant,  31 — 553. 

^  duty  of  one  carrying  on  trade  towards  those  coming  to  his  place, 

31—553. 
"  one  on  premises  of  railway,  31 — 554. 

"  one  going  to  station  as  passenger,  31 — 654. 

"  going  as  friend,  etc.,  of  passenger,  31 — 554. 

"  one  injured  when  crossing  tracks,  31 — 554. 

"  how  railway  bound  to  conduct  business,  31 — 664. 

•*  running  over  drunken  or  helpless  person,  31 — 554. 

".         one  placing  himself  wrongfully  on  track.  31 — 555. 
"  weak-minded  person  got  on  to  track,  3 1 — 555. 

*^  liability  of  city  allowing  footway  to  be  used  as  public  way  and 

worked  it,  31 — 555. 
"  approaches  to  bridge,  31 — 655. 

"  duty  of  railway  and  not  town  to  repair,  31 — 655. 

"  sidewalk  on  street,  31 — 556-6. 

^  bridge  out  of  repair,  and  public  travelled  down  bank  of  stream, 

31—656. 
"  traveller  deviated  from  street  line,  31 — 666. 

"  defective  sidewalk,  accidentally  fell  over* 'steep  descent,"  31 — 

656. 
^  defect  caused  by  third  person,  city  notified  of  it,  31 — 566. 

^  home  fell  into  ditch  outside,  because  no  railing,  3 1 — 556. 

"  owner  left  hatchway  unsafe  and   another  interfered  with  ;  both 

liable  to  one  injured,  31 — 556. 
"  neither  can  recover  indemnity  of  other,  31 — 556. 

"  one  injured  by  stairway  on  side  of  street,  31 — 557. 

^  one  fell  into  hole  in  sidewalk,  31 — 557. 

"  members  common  council  had  notice,  31 — 667. 

"  drunkenness,  when  not  contributory,  31 — 557. 

"  city  not  liable  for  injury  from  boy  coasting  on  hand- sled,  31 — 

557. 
"  one  acting  gratuitously  as  public  officer  not  responsible,  31 — 657. 

"  one  left  money  with  clerk  of  hotel,  who  embezzled  it,  31 — 557. 

"  vessel  injured  by  obstruction  in  river,  31 — 789. 

"  one  injured  on  pier  from  negligence  lessee,  31 — 789. 

"  not  removing  sunken  bridge,  31 — 789. 

See  Master  and  Servant. 

New  Trial,  which  party  entitled  to  on  "  new  trial  with  costs,"  31 — 537. 
"  when  granted  in  criminal  case,  31 — 738. 

Notice,  tenant  must  notify  landlord  if  premises  out  of  repair,  31 — 81. 
"  when  sufficient  and  when  not,  to  terminate  tenancy,  31 — 465. 
"        when  service  sufficient,  31—465. 

'*        knowledge  members  of  common  council  is  notice  to  city,  31 — 667. 
"        of  suit,  when  binds  grantor,  31 — 677. 

See  Carriers — Limitations,  Statute  of. 

Nuisance,  poisoning  animals  by  poisonous  branches,  31 — 821. 
"  selling  poisoned  hay,  31 — 321. 

**  selling  diseased  animals,  31 — 321. 

"  gradually  growing  worse  for  years,  31 — 375. 
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Nuiflance — contimud. 

"  when  injunction  granted  to  restrain  and  when  not,  31 — 517. 

"  when  Injury  small,  31 — 517. 

"  when  case  sent  to  jury  and  when  not,  31 — 517. 

"  speculative  or  contingent  injury,  31—517. 

"  use  of  explosive  articles,  31—517. 

"  charge  to  jury  as  to  extent  of  proof,  31 — 517. 

^  customs  people,  and  all  the  circumstances  to  be  considered,  31 — 

518. 

"  lawful  business  may  be  nuisance,  31 — 518. 

^  but  not  enjoined  merely  because  diminishes  value  of  adjacent  prop- 

erty, 31^518. 

*'  must  be  conducted  so  no  unnecessary  inconvenience  or  annoyanoe, 

31—518. 

*'  equity  will  not  refuse  aid  merely  because  remedy  at  law  or  indict- 

ment, 31—518. 

"  no  defence  that  public  improvement  and  expense  great,  31 — 518. 

**  notions  of  people  in  particular  locality,  31 — 518. 

'^  may  be  nuisance  in  some  localities  and  not  in  others,  31 — 518. 

"  private  stable,  31—518. 

"  when  lead  smelting  nuisance,  31 — 518. 

"  must  select  proper  locality,  31 — 518. 

"  one  not  estopped  because  did  not  forbid  erection,  31 — 518. 

"  calcining  operations  of  mining,  31 — 518, 

"  distance  to  be  removed,  31 — 518. 

"  manner  of  operations  limited,  31 — 518-9. 

"  place  for  storing  dangerous  materials,  31 — 519. 

"  machinery  causing  building  to  vibrate,  31 — 519. 

"  how  far  burial  ground  a  nuisance,  31 — 519. 

"  market  cart  standing  iu  street,  31 — 519. 

"  public  market  and  market  wagons,  31 — 519. 

"  rights  of  public  and  owners  in  use  of  streets,  31-^19. 

"  obstructions  of  navigable  river,  31 — 789. 

«  by  telegi-aphic  cable,  31—789. 

"  by  pier,  31—789. 

See  Landlord  and   Tenant — Municipal  CorporcUions — 
Water  and  Watercourses 


0. 

Officer,  one  acting  gratuitously  not  liable,  31 — 557. 

Onus,  on  plaintiff  to  show  when  fraud  discovered,  if  relies  on  to  defeat  SEtatute 
limitations,  31—723.  724. 

"  if  servant  on  master' s  errand,  on  master  to  show  not  in  conrae  of  em- 
ployment, 31 — 709. 

"       must  show  act  mere  cover  for  own  purpose,  3 1 — 770. 

Ordinances.    See  Municipal  Corporaiions. 


p. 

Parent  and  Ohild,  son  took  father's  horse  and  left  untied  in  street,  31 — ^769. 
Parol  Evidence,  when  not  admissible  to  enlarge  import  of  words,  31 — 676u 
Party-wall,  right  where  centre  of  boundary,  31' — 677. 
Payment.    See  Damages. 
Penitentiary.    See  Master  and  Servant. 
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Performance,  to  have  estate  for  support,  cannot  soe  till  estate  settled,  31 — 883. 
"  remedy  in  such  case,  31 — 888. 

Pleading,  when  complaint  sufficiently  alleges  master  knew  or  should  have 
known  of  defect,  31—294. 
"         must  plead  statute  of  frauds  if  agreement  denied  ?  31 — 882. 
'*         when  verification  excused  on  ground  might  criminate,  31 — 539. 
**         when  usage  must  be  pleaded,  31 — 683. 

Pledge,  pledgee  entitled  to  dividends,  and  if  pledgor  collects  may  recover,  31 — 
829. 
**        when  statute  of  limitations  commences  against  pledgee,  31 — 724. 

Poison,  of  animals  by  poisonous  branches,  31 — 821. 
'*        selling  poisoned  hay,  31 — 821. 
**        selling  diseased  animals,  31 — 821. 

Postponement,  on  account  of  epidemic,  31 — 749. 

Precatory  Trusts,  when  created  and  when  not,  31 — 819,  820. 

Prescription,  nuisance  growing  worse  from  year  to  year,  31 — 875. 

See  Limitations,  Statute  of. 

Presumption,  as  to  ownership  of  highway  and  to  centre  thereof,  31 — 690. 

Principal  and  Agent,  liability  of  principal  for  fraud  of  agent,  31 — 61. 

"  ^        guest  lert  money  with  clerk  of  hotel,  who  embezzled  it, 

31-^57. 
"  •*        when  notice  to  agent  selling,  sufficient,  31 — 682. 

^  ''        knowledge  by  guilty  officers  of  corporation  not  of  the 

corporation,  31 — 723. 

See  Master  and  Servant, 

Principal  and  Surety,  when  statute  limitations  begins  in  favor  of  surities  of 

guardian,  31— 724r^. 

Profits.    See  Damages. 

Promise.    See  Bankruptcy. 

Promissory  Notes.    See  Indorser. 

Prospectus.    See  Fraud. 

Proximate  Cause.    See  Negligence. 

Public  Officer,  one  acting  gratuitously  not  liable,  31 — 557. 


R. 

Railway,  agreed  to  establish  cattle  yards,  but  refused,  31 — 888. 
'*         damages  in  such  case,  31 — 383. 
"         when  may  be  assessed  for  paving,  31 — 492. 
*'         liability  to  those  on  premises  or  going  to  depots,  etc.,  31 — 554. 
"         liability  to  one  crossing  tracks,  31—^54. 
^         how  bound  to  conduct  business  with  reference  to  injuring  those  on 

track,  31—554. 
"         one  run  over  when  drunk,  31 — 554. 
"         one  wrongfully  getting  on  track,  31 — 555. 
"         weak-minded  person  got  on  to  track,  31 — 555. 

See  Carriers — Master  and  Servant. 

Reasonable  Time.    See  Warranty. 

Receive,  motion  proper  to  compel  party  to  accept  service,  31 — 540. 

Recognizance,  void  if  imprisonment  illegal,  31 — 866. 

Recorder,  when  statute  limitations  begins  against  false  search,  31 — 724. 

Redemption,  when  statute  limitations  runs  against  pledgor,  31 — 724. 

Religious  Society,  liability  to  one  injured,  31 — 552. 

Remaindermen.    See  Corpus. 
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Remote  Cause.    See  Negligence, 

Rent,  when  assignee,  etc.,  liable  for,  31 — 621. 

Rents  and  Profits.    See  Corpus. 

Rescission.    See  Frauds,  Statute  of— Warranty. 

Respondeat  Superior,  one  acting  gratuitously  as  public    officer    not    liable, 

31—557. 

See  MaMer  and  Servant. 

Reversal,  when  new  trial  granted  on,  in  criminal  case,  31 — 738. 
Rivers.    See  Conveyance. 

s. 

Sale.    See  Corpus — Warranty. 

School-house,  liability  of  city  or  board  of  education  for  negligence,  31 — 552. 

Search,  when  statute  limitations  begins  against  false  search,  31 — 724. 

Service,  of  notice  to  terminate  tenancy,  when  sufficient.  31 — 465. 
"        motion  proper  to  compel  party  to  receive  paper,  31 — 540. 

Shipowner,  liability  to  one  injured  on  board  ship,  31 — 552. 

Slander.    See  Defamation. 

Specific  Performance,  A.  to  support  B.  during  life  and  to  have  B.'s  farm,  31 

—381. 
"  "  of  agreement  to  give  farm  for  work,  void  by  statute  of 

frauds.  31—714. 

See  Frauds,  Statute  of 

State,  rule  as  to  grant,  by  bounding  on  lake,  etc.,  to  individual  and  to  municipal 
corporations,  31 — 690. 

See  Master  and  Servant. 

Stenographer,  when  may  tax  expense  of,  and  of  notes,  3 1 — 318. 

Stockholders,  one  received  dividend  claimed  by  another,  31 — 320,  831-2. 

See  Coi^ms — Frauds. 

Streets,  rights  of  adjoining  owner  as  to  use  of  street  for  markets  and  gather- 
ings, 31—619. 
"         for  what  uses  streets  designed,  31 — 519. 

See  Conveyance — Highways, 


T. 

Taxes,  when  landlord  and  when  tenant  liable  to  pay,  31 — ^78. 
"       when  legacy  chargeable  with,  31 — 831. 

Taxation,  of  railway  for  paving,  31 — 492. 

Title.    See  Conveyance — Highways. 

Trap-door.    See  Negligence. 

Trespass,  against  one  abusing  right  to  pass  along  highway,  31 — 691. 

Trespasser,  rights  and  liabilities  to,  of  trespasser  on  railway  trains,  31 — 

769,  770. 

Trespassing  Animals.    See  Master  and  Servant, 

Trusts  and  Trustees,  trustee  purchasing,  charged  with  price  at  which  sold, 

31—329. 

"  **  when   trustee  not  liable  personally  for  work  done  on 

property  held  in  trust,  31 — 715. 

'*  '*  statute  limitations  does  not  run  against  trust  till  repu- 

diated. 31—724. 

"  "         one  borrowing  trust  moneys,  31 — 724. 
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Tnuts  and  Trustaeo — continued. 

"  "         againatward,  31— 724. 

one  fraudulently  obtaining  patent  of  land  from  govern* 

ment,  31—724. 
what  and  when  precatory  trust,  31 — 819-820. 
Hee  Corp%». 


I 


u. 

Ultra  vires.    See  Negligence. 

Usage,  evidence  of  as  to  time  for  examination  .of  property  purchased,  3 1 — 632. 
to  rescind,  31—633. 
when  must  be  pleaded,  31 — 633.  | 


u 
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V. 

Vendor  and  Vendee.    See  Corpue — Warranty. 

Verification,  when  excused  on  ground  might  criminate,  31 — 530. 


w. 

Warranty,  when  may  sue  on  statement  in  a  certiJBcate  as,  31 — 62. 
"  most  have  assignment,  31 — 62. 

of  vendor'on  executory  sale,  31 — 631. 

may  be  returned  though  injured,  if  without  buyer's  fault,  31 — 631. 

what  not  an  offer  to  return,  31 — 631. 

implied  warranty  does  not  extend  to  slops,  31 — 631. 

implied  warranty  does  not  survive  acceptance,  31 — 631. 

see  in  Soutfi  Carolina,  31 — 631. 

when  implied  warranty  if  inspection,  31 — 631. 

when,  if  vendee  has  possession  of  goods,  31 — 632. 

must  examine  as  soon  as  practicable,  31 — 632. 

when  mere  representation  does  not  make  express,  31 — 632. 

when  not,  warranty  butter  fit  for  particular  use,  31 — 682. 

if  express,  need  not  offer  to  return,  31 — 632. 

must  notify  of  defects  within  re^isonable  time,  31 — 632. 

what  is  reasonable,  question  of  law,  31 — 632. 

evidence  of  usage  as  to  time  for  examination,  31 — 632. 

may  notify  agent  who  made  sale,  31 — 632. 

when  has  option  to  return  if  seller  fails  to  make  machine  work  ; 
what  not  sufficient  rescission,  31 — 632. 

if  machine  does  .not  properly,  said  damages  must  be  confined  to  rev 
sonable  time,  31 — 632. 

none  implied  if  buyer  selects  article,  31 — 633. 

buver  had  had  similar  article,  when  representation  not  a  warranty, 
31—633. 

usage  that  might  rescind,  not  pleaded,  31 — 638. 

when  warranty  that  what  sold  is  that  described,  3 1 — 633. 

on  sale  of  seeds,  31 — 633. 

purchased  to  be  used  in  particular  manufacture,  31 — 633-4. 

machine  ordered  for  .particular  purpose,  31 — 634. 

when  not,  of  machinery  ordered,  31— -634. 

when  no  warranty,  on  sale  for  particular  purpose,  against  latent  de- 
fects arising  from  another*s  manufacture,  31—634. 

when  construed  to  be  of  particular  brand,  and  not  of  quality  of  iron, 
31—634. 
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Warranty — continued. 

'^  two  kinds  of  stone,  when  not  of  either,  if  kind  not  specified  each 

time,  31—685. 
*'  poisonous  article  had  accidentally  fell  into  bran  sold,  31 — 635. 

**  particular  article  ordered  from  manufactarer,  31 — 635. 

"  gains  prevented  as  well  as  losses  sastained,  31 — 635. 

"  difference  in  crops,  31—635. 

"  purchaser  must  examine,  and  cannot  recover  if  could  easily  discover 

defect,  31—635. 

See  Covenant — Landlord  and  Tenant. 

Water  and  Watercourses,  ]iabilitvup|>er  tenant  for  injuries  to  lower,  31 — 80. 
"  »•  liability  of  landlord  to  tenant,  31—60. 

"  "  right  to  stop  surface  water,  31—373. 

''  "  depressions  making  discharge  into  natural  outlet 

not  watercourse,  31 — 373. 
"  "  lower  proprietor  may  stop  flow  of  surface  water, 

31—873. 
««  "  States  following  civil  law.  31— 374. 

'*  **  from  building  lowed  into  adjoining  cellar,  31 — 

374. 
"  "  flooding  from  sewers  and  highways,  31 — 874. 

"  "  must  show  specific  negligence,  31 — 374. 

('  **  injunction  to  restrain  injury,  no  defence  others 

contribute.  31—374. 
"  "  proper  remedy  when  many  do.  31 — 374. 

><  ^  no  defence  complete  and  literal  compliance  will 

stop  business.  31 — 374. 
"  "  remedy  by  modification,  31 — 374. 

*^  ^  slaughterhouse  drain! ngs  gradually  growing  worse 

for  years,  no  prescription,  31—375. 
«  "  right  to  have  water  flow,  is  real  estate.  31—677. 

"  "  and  incorporeal  hereditament,  31 — 677. 

Way,  of  necessity,  31 — 674. 

"   .  •  grade  of  changed,  so  not  so  convenient,  31 — 674. 

'*       if  general  grant,  or  fixed  as  to  place  or  size,  cannot  be  changed,  31 — 

674. 
''       when  grant  construed  as  then  used.  31 — 674. 
«*       what  "  custom  "  referred  to,  31—674. 
"       one  having  may  repair,  31 — 674. 
"       when  passes  as  appurtenant,  31 — 674-7. 
"       when  passes  under  will,  31 — 678. 
"       when  passes  under  partition,  31 — 678. 
"       how  and  by  whom  defined  and  limited,  31 — 679. 
'*       laid  down  on  map,  passed  as  appurtenant,  31 — 679. 

See  Conveyance — JSktsemeni* — High/wayB. 

Wills.    See  Corpus— Frauds,  Statute  of. 

Work  and  Labor,  value  of  to  be  determined  by  character,  as  taking  case  of 

cancer  patient,  31 — 716. 

See  Frauds,  Statute  of. 

Wrongdoers,  owner  of  hatchway  and  third  person  guilty  of  negligence  ;  both 

liable,  and  neither  can  recover  contribution,  31—^6. 
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